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SYLLABUS BY THE COURT

1. “Cases involving plea agreements allegedly breddby either the
prosecution or the circuit court present two segeassues for appellate consideration: one
factual and the other legal. First, the factuadiings that undergird a circuit court’s ultimate
determination are reviewed only for clear errohe3e are the factual questions as to what
the terms of the agreement were and what was tiducoof the defendant, prosecution, and
the circuit court. If disputed, the factual quess are to be resolved initially by the circuit
court, and these factual determinations are revdewveler the clearly erroneous standard.
Second, in contrast, the circuit court’s articiatiand application of legal principles is
scrutinized under a less deferential standar. diegal question whether specific conduct
complained about breached the plea agreement. foherevhether the disputed conduct
constitutes a breach is a question of law thagvwgewedde novo.” Syl. Pt. 1,Sateexrel.

Brewer v. Sarcher, 195 W. Va. 185, 465 S.E.2d 185 (1995).

2. “There is no absolute right under either the Wesjinia or the United
States Constitutions to plea bargain. Therefocecait court does not have to accept every
constitutionally valid guilty plea merely becausgedendant wishes to so plead.” Syl. Pt. 2,

Sate exrel. Brewer v. Sarcher, 195 W. Va. 185, 465 S.E.2d 185 (1995)



3. “[T]he decision whether to accept or reject aafgreement is vested
almost exclusively with the circuit courtSyl. Pt. 3, in partStateexrel. Brewer v. Sarcher,

195 W. Va. 185, 465 S.E.2d 185 (1995).

4. “When a defendant enters into a valid plea egrent with the State
that is accepted by the trial court, an enforceaiét’ inures to both the State and the
defendant not to have the terms of the plea agneeloneached by either party.” Syl. Pt. 4

Satev. Myers, 204 W. Va. 449, 513 S.E.2d 676 (1998).

5. “Due to the significant constitutional rights tleacriminal defendant
waives in connection with the entry of a guiltygléhe burden of insuring both precision and
clarity in a plea agreement is imposed on the Statmsequently, the existence of ambiguity
in a court-approved plea agreement will be condtagainst the State and in favor of the
defendant.” Syl. Pt &ateexrel. Thompson v. Pomponio, 233 W. Va. 212, 757 S.E.2d 636

(2014).

6. “There are two possible remedies for a brokea atgeement — specific
performance of the plea agreement or permittingddgfendant to withdraw his plea. A
major factor in choosing the appropriate remedpésprejudice caused to the defendant.”

Syl. Pt. 8, Sate exrel. Brewer v. Sarcher, 195 W. Va. 185, 465 S.E.2d 185 (1995)



Workman, Justice:

This case is before the Court upon the Petition®fitgil Eugene Shrader’s,
appeal of the November 15, 2013, Order of the @irCourt of Mercer County, West
Virginia, which rescinded the Petitioner’s probaaoy period due to a violation of one of
the conditions and sentenced the Petitioner tona & one to five years in the penitentiary
for first degree sexual abuse. After considerhrgyparties’ briefs and oral arguments, the
appendix record, and all other matters before i Cwe find that the circuit court erred
in rescinding the Petitioner’'s probationary perlmased upon its determination that the
Petitioner failed to comply with the conditionshi§ probatiort. We remand the case for
further proceedings in which the terms of the plg@ement entered into between the parties
and accepted by the circuit court are specifiqgaiformed, including allowing the Petitioner
to withdraw his nolo contendere plea, requiring $it@te to dismiss all the charges against
the Petitioner in Case No. 08-F-117, as well asahey of an order discharging the

Petitioner from custody.

!Because we are reversing the circuit court, weigedtb address the Petitioner’s
assignment of error regarding denial of credittime served on home confinement.



|. Facts and Proceedings Below
The Petitioner was arrested on May 28, 2ba8rd indicted on February 8,
2009, for twelve counts of sexual assault, sexbata and sexual abuse by a custodian or

person of position of trust to a child.

The Petitioner and the State entered into a wrjttea agreemenitin which

the Petitioner agreed to enter a nolo contenden® @ontest pléao one count of sexual

’The Petitioner was released on bail and was placeiome confinement as a
condition of his bail. He spent 630 days, almastrity-one months, on home confinement.

3An agreed order was entered on February 12, 2068isking six counts in the

indictment. Three of the counts pertaining to séxabuse by a person of trust were
dismissed because the offenses charged could ke place before the effective date of
the statute. The counts pertaining to sexual #sedhe first degree were dismissed because
the alleged victim told police and a child proteetiservices worker that there was no
penetration or contact between the sex organ®afé¢fendant and the accuser, there was no
oral contact between the two and there was no allegjation relating to sexual intercourse
as defined by statute. Six counts of first deg@aial abuse remained.

“The first agreement was dated February 17, 2008eber, that agreement was
revised three days later by letter dated Febr2@r®009, to clarify that the Petitioner did
not have to register as a sexual offender unlessitdra final adjudication of guilty under
the plea agreement.

°The plea of nolo contendere, which literally me&hdo not wish to contend[,]’ .
.. has its origin in the early English common lalMlvconstitutes an implied confession of
guilt.” Sateexrel. Clarkv. Adams, 144 W. Va. 771, 778, 111 S.E.2d 336, 340 (1959},
denied, 463 U.S. 807 (1960¥%ee also Myersv. Frazier, 173 W. Va. 658, 665, n.10, 319
S.E.2d 782, 790 n.10 (1984) . The Petitioner atders to the plea in this case as a “best
interest” plea, but in effect it was at least lyi a Kennedy plea, which is set forth in
syllabus point one dfennedyv. Frazier, 178 W. Va. 10, 357 S.E.2d 43 (1987) Kennedy,
we held that “[a]n accused may voluntarily, knowingnd understandingly consent to the

(continued...)



abuse in the first degréeln exchange for this plea, the State agreedsmids all the
remaining counts in the indictment. Further, tleéit®bner and the State agreed that “the
Court shall defer any adjudication of guilt forerjed of time and under such conditions as
may be set by the Court which shall include[,] bat be limited to[,] . . .” the Petitioner
undergoing “a sexual offender psychiatric evaluatity an appropriate mental health
professional selected or approved by the Statapfd the Petitioner abiding “by such
treatment recommendations as may be containeddresaluation[.]” According to the
terms of the agreement, “[i]f the Defendant sucitglyscompletes the terms and conditions
... then the State agrees to join the Defendeatnotion to withdraw this plea and dismiss

all charges in the subject indictment against hinif,” however, the Petitioner failed to

>(...continued)
imposition of a prison sentence even though hegilling to admit participation in the
crime, if he intelligently concludes that his irgsts require a guilty plea and the record
supports the conclusion that a jury could conviot.h Id. The term “best interest plea”
appears only one other time in West Virginia case &and that case also arose in Mercer
County, leading us to assume that this is a |leyah f art for &ennedy plea.

®°The State represented that the plea, which waseghiteto with the Petitioner, was
with the consent of the victim and the victim’s igm

‘Other conditions in the revised plea agreementiied:

(c) The Defendant will have no contact with his a=rand
her family. The Defendant is not restricted froomtact with
his own children, grandchildren, and anyone elkerahan the
accuser and her family;

(d)  The Court’s standard conditions and terms fobption:

The Defendant is not required at this time to eatspecific
sexual offender probationary contract with the Rtmn

Officer.



“successfully complete the terms and conditionghefagreement, “ the Court will schedule
a presentence investigation of Defendant and seatam accordingly.” Thus, the terms of
the agreement provided that “[i]f the Defendantdoet successfully complete the terms of
this agreement and is adjudged guilty, then he bellsubject to register as a ‘sexual
offender.” Further, the agreement provided ththe“Defendant’s adjudication of guilt or
no contest under this plea will be deferred uhglbefendant’s successful completion of the
terms or the Court’s determination that Defendaalated the terms and conditions . . .
which[ever] occurs first.” Finally, the agreem@novided that the Petitioner did not have
to register as a “sexual offender” unless and antihal adjudication of guilty under this

plea®

On February 17, 2009, the circuit court held a giearing. During the
hearing, the Petitioner stated that he was pleadingontest to one count of first degree
sexual abuse. The circuit court confirmed thatas going to “defer any adjudication of

guilt.”

On February 27, 2009, the circuit court held austdtearing in which two

issues were addressed. First, the circuit coumidathat the Petitioner would not have to

8According to the prosecutor, the plea agreemens‘thva best thing for the State, |
can tell you with certainty. | very rarely entata plea bargains . . . .”
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register as a sex offender because he had naegetaujudicated guilty. Second, the circuit
court was presented with a sexual offender psyebmtaluation by a mental health provider
who recommended that the Petitioner receive tredtma problem had arisen, however,
regarding the treatment. To that end, the probadidicer in charge of supervising the
Petitioner had scheduled an appointment for hirh daison Newsome, who was director of
clinical services at Family Counseling Connectioerginafter referred to as “the Day Report
Center”). Mr. Newsome was present at the stagasihg. He told the circuit court that
while a conviction was not necessary to be consdléor his treatment program, there had
to be some admission of guilt. According to Mrwéeme, the Petitioner had denied that
he had committed any inappropriate sexual actsrobte alleged victim in the case. The
circuit court stated to the Petitioner’s couns8b¥our client basically is already in default.”
The Petitioner's counsel disagreed. The prosegudittorney also disagreed that the
Petitioner violated the conditions of the plea agnent. Instead, the prosecutor stated:

| feel very responsible, because | recommendedéwsome,

believing that he could get — there are programas-tthere are

programs where you do not have to admit, wherecgowgo and

try — | think you found one in Abingdon [,Va.,] .. | just

thought Mr. Newsome was closer and recommended Bum.

| mean, I'm not insisting that this is the persego to, just that

he be in a program.
The circuit court questioned whether the plea vigs@priate, stating “if he wants to deny

it, [that] he hadn’t done anything wrong, maybeaught to go all the way back and have

atrial.” The circuit court indicated that it “caaccept a plea bargain agreement that carries



these things in it [referring to a treatment progfthat he cannot abide by from the start and
he’s doomed to fail. | mean, that would be unédime to do that.” The circuit court then

allowed the parties time a couple of weeks “to eiee what's going to happen.”

On March 13, 2009, the circuit court re-visited thsue in a second plea
hearing. This hearing was necessitated by theed\ptea agreement letter dated February
20, 2009.Sesupranote 4. During this hearing, the parties agreeshignd the circuit court
approved the Petitioner to undergo a sexual offeeslaluation as well as treatment, if
recommended, with William Brezinski, M.A., a psgbbgist. The choice of Mr. Brezinski
was based upon him being able to treat the Peatitiaithout requiring that the Petitioner

admit guilt as a sex offender.

OnJune 9, 2009, there was another status heanvigch the parties informed
the circuit court that the Petitioner had undergmeex offender evaluation by Mr. Brezinski
and had been in treatment with the psychologistesthe evaluation. The circuit court, by
order dated the same day, provided that “the def@wbntinue his counseling with William

Brez[ilnski, M.A., until deemed unnecessary by saadnselor.”

The Petitioner was treated by Mr. Brezinski for esttwo years. During the

April 18, 2011, status hearing, the parties infadntlee circuit court the Petitioner had



completed the treatment recommended by Mr. Brekifidke circuit court ultimately found,

based upon Mr. Brezinski’'s report, that the Petgio “ha[d] been fully compliant and had
completed his sexual offender counseling . . . Ny satisfactory manner.” Based upon
his completion of this treatment, the Petitionargd early release from the five-year period
of conditions imposed by the circuit court. TheitRaner’s probation officer told the court

that the Petitioner “has been compliant in repgrtim to me.” Despite the successful
completion of treatment with Mr. Brezinski, theatiit court did not want to release the

Petitioner early from the conditions of his pleaesgment.

Consequently, the probation officer recommendedipipthe Petitioner back
into the sexual offender treatment program at thg Report Center in Mercer County,

which was the same treatment program that prewoegtcted the Petitioner at the outset

*The other conditions in the revised plea agreemane set forthsupra note 7.
Additionally, in March 13, 2009, order, the circadurt set forth the following conditions,
other than the treatment condition, for the Petgioto abide by:

2) That the defendant obey all laws;

3) That the defendant not consume alcohol;

4) That the defendant report monthly to his prairatifficer and
personally reschedule his appointment if he canraite such
appointment;

5) That the defendant provide all information te probation
officer, including his address, telephone numbexdications,
and provide any changes of same.

6) That the defendant abide by the normal termscanditions
of probation although he is not on a probationamyqul[.]

7



due to his refusal to admit that he was a sex déenThe probation officer reminded the
circuit court that they tried to put him at the DRgport Center, but the Petitioner “was
offended by the paperwork that indicated he waxa@fender.” The circuit court indicated

that it did not “care if he’s offended or not.I plut him over there. ... [L]et’s put him back
over there for a year and I'll look at it againef year.” The circuit court further cautioned
the Petitioner that he needs to “look in the miaad be honest with yourself so we can
proceed in this matter.[,]” and that this procegdiwill not go away until we get through

with five years.”

The probation officer also raised issues regarttiagise of a polygraph in the
treatment program. The prosectitoepresented that the polygraph test was “not trsed
go back and — determine whether he was guilty w@i@econtact with . . . [the child] but
rather as one to — as a deterrent for future cotgdmd out if there’s been anything since.”
The circuit court also assured the Petitioneriftred failed a polygraph, the court would not
automatically revoke his probationary status. Theud court indicated that it would
probably have an evidentiary hearing so that “wddatbear how it was conducted, what was

said and what the responses wete.”

9The assistant prosecuting attorney originally assigo the Petitioner’s case retired
at some point during the proceedings below.

"The circuit court entered an order dated April 2911, regarding the change in
treatment.



The Petitioner participated in treatment at the Raport Center with Rance
Berry, a therapist, from April of 2011, when thetith@ner stopped treating with Mr.
Brezinski, until August of 2013. The Petitionertrivlr. Berry once a week during this time.
Notwithstanding this treatment, at a July 11, 2&18tus hearing, with the five-year period
for the conditions set to expire in February of 2the State requested the Court to find that
the Petitioner had violated the conditions of hesedred adjudication because he had not
“successfully” completed treatment. The State adgimat “he’s not complied with his
therapy by failing to acknowledge that he did amgtwrong. He can’t move forward in that
part of the treatment.” The State took this poritiespite being reminded by the Petitioner’s
counsel that the Petitioner “did enter a best edeplea, by which he wasn’'t required to
admit any responsibility.” Further, the Petitiolsecounsel argued that “but for . . . [the
Petitioner’s] results on the polygraplfreferring to the Petitioner failing a polygrapst]
he’'s been a model probationer. He’s completedihal terms and conditions of his
probation.” Nonetheless, the circuit court focuspdn the Petitioner’s failure to pass the
polygraph. It was this failure that was inextrilsaintertwined with the Petitioner’s failure
to acknowledge any wrongdoing that ultimately cdubkes inability to “successfully”
complete the third treatment program. As the dmourt found, “he did not meet one of

the conditions of probation because he can’t gesyaehologist in here to say that he’s

2There was no testimony or evidence regarding testipns that the Petitioner failed
on during the polygraph.



successfully completed a sexual [offender counggfinrAs the circuit court indicated in its
July 12, 2013, order: “The Court expresses itsceam regarding defendant’s failure to
actively participate in sexual offender therapydabr by not acknowledging that he did
anything wrong pursuant to the Court’s Order ofiAp8, 2011.” The Court then set the

date of October 1, 201310 proceed “upon defendant’s adjudication.”

On November 1, 2013, the circuit court conductedadjudication” hearing.
During this hearing, the Petitioner’s counsel repreaed to the court that the Petitioner had
acknowledged responsibility for the crime with whige was charged. The circuit court,
however, found the admission to be insincere anyg done because the Petitioner was
facing imprisonment. The probation officer statbdt she had no problems with the
Petitioner as “[h]Je comes in and does his repéd he’'s suppose to[.]” Despite his
compliance, the probation officer informed the gitcourt that “one of the conditions of his
probation was that he successfully complete theoffexder treatment and he hasn’t done
that because he refused to admit guilt until julva months ag§ and now his probation

time is almost up.” Mr. Berry, the Petitioner'sthpist, testified that his treatment stopped

13The hearing was continued to November 1, 2013.

“Mr. Berry testified that the Petitioner admittedlgim August prior to his treatment
being terminated.

10



after over two years, because of the Petitioner’s “refusal to accepgpaasibility for his

actions.” The circuit court then accepted the pleaiously made, rescinded his probatidn,
adjudged him guilty and sentenced him from onaue years in the penitentiary, “due to
defendant’s non-compliance of conditions of hidyatmon, including defendant’s failure to
abide by sex offender psychiatric treatment recontdagons and his prior failure to admit

to sexual abuse.” Focusing on the Petitionerlsfaito admit guilt, the circuit court stated:

5The Petitioner had undergone two years of treatmigntr. Brezinski from March
11, 2009, until March 22, 2011, followed by oveotwmore years of treatment with Mr. Berry
at the Day Report Center from April 11, 2011, uAtigust of 2013.

%The Petitioner assigned as error the failure teivecnotice of the probation
revocation pursuant to our holding syllabus tw&ate ex rel. Jonesv. Trent, 200 W. Va.
538, 490 S.E.2d 357 (1997) (“The final revocatioogeeding required by the due process
clause of the Fourteenth Amendment and necessitated/. Va. Code, 62-12-10, as
amended, must accord an accused with the followewisite minimal procedural
protections: (1) written notice of the claimedlaitons of probation; (2) disclosure to the
probationer of evidence against him; (3) opportutotbe heard in person and to present
witnesses and documentary evidence; (4) the rigbwnfront and cross-examine witnesses
(unless the hearing officer specifically finds gmadise for not allowing confrontation); (5)
a ‘neutral and detached’ hearing officer; (6) atte@n statement by the fact finders as to the
evidence relied upon and reasons for revocatigraiation.” Syl. Pt. 12, ouk v. Haynes,
159 W. Va. 482, 223 S.E.2d 780 (1976)"). The rdcbowever, demonstrates that in an
order dated July 12, 2013, the Petitioner was iedtthat “[tjhe Court expresses its concern
regarding defendant’s failure to actively parti¢cgoa sexual offender therapy behavior by
not acknowledging that he did anything wrong punsua the Court’s Order of April 28,
2011.” Further, the circuit court set a hearing@atober 1, 2013, “at which time the Court
will proceed upon defendant’'s adjudication.” Aethearing, which was continued to
November 1, 2013, the circuit court gave the Retér an opportunity to be heard in person
and to present withesses and documentary eviderscayell as the to confront and
cross-examine witnesses. Consequently, we finehéxat to the Petitioner’s alleged error
on this issue.

11



This could have been taken care of long ago butrgfused to

admit your actions. This admission [referringtte Petitioner’s

then recent admission of guilt] | think is a redrivg. | think

you’re making this admission now just to stay duad. This

just needs to come to an end. We've tried to takke of this

now for almost five years and we’re still in it. 8just need to

end it.
The circuit court further found that “[h]e wouldrédmit to his actions, so therefore he
couldn’t be treated. As far asI'm concerned &é linder oath.” Even when the Petitioner’s
counsel reminded the circuit court that the Pet#io had entered a nolo
contenderd{ennedy*’-type plea, the circuit court responded: “I dardte what you call it,
when | took his plea, whether he said guilty o, hptesumed him guilty. That's what a plea
of guilty is. 1 don’t care what you want to cdll it was a guilty plea and he didn’t comply.”

It is from the November 15, 2013, order memorialzihe above-referenced rulings made

by the circuit court that the Petitioner now appeal

1. Standard of Review
We review this case under the standard set fodgliabus point one dtate
exrel. Brewer v. Sarcher, 195 W. Va. 185, 465 S.E.2d 185 (1995):

Cases involving plea agreements allegedly breabiied
either the prosecution or the circuit court preset separate
issues for appellate consideration: one factual thedother
legal. First, the factual findings that undergrdircuit court’s
ultimate determination are reviewed only for cleapr. These
are the factual questions as to what the termseohgreement

1"See supra note 5.
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were and what was the conduct of the defendanseprdgion,
and the circuit court. If disputed, the factua¢gtions are to be
resolved initially by the circuit court, and thedactual
determinations are reviewed under the clearly ewos
standard. Second, in contrast, the circuit coartisulation and
application of legal principles is scrutinized unde less
deferential standard. It is a legal question whedpecific
conduct complained about breached the plea agréemen
Therefore, whether the disputed conduct constitate®ach is

a question of law that is reviewed novo.

[11. Discussion of Law

At the outset, we note that this case is a pro@duragmire because of the
manner in which the parties and the circuit coaridied the Petitioner’s nolo contendere
plea. We caution prosecuting attorneys, defensena&tys and circuit courts that there are
procedures and requirements to be followed forousrtypes of plea agreements, including
plea agreements containing conditions. For ingtaRale 11 of the West Virginia Rules of
Criminal Procedure provides for conditional pleagalows:

With the approval of the court and the consenthef state, a

defendant may enter a conditional plea of guilty nmo

contendere, reserving in writing the right, on aggeom the

judgment, to review of the adverse determinationaaf

specified pretrial motion. A defendant who presvah appeal
shall be allowed to withdraw the plea.

Further, under West Virginia Code 88 62-12-1 t(?€814), an individual can
enter a guilty plea and the circuit court can sandpéhe impostion or execution of sentence”

and place the individual on probation with condisold. § 62-12-3 (“Whenever, upon the

13



conviction of any person eligible for probation enthe preceding section [§ 62-12-2], it
shall appear to the satisfaction of the court that character of the offender and the
circumstances of the case indicate that he isik&liylagain to commit crime and that the
public good does not require that he be fined q@risoned, the court, upon application or
of its own motion, may suspend the imposition cearion of sentence and release the
offender on probation for such period and upon stmiditions as are provided by this

article . . . .”).

Lastly, under the pretrial diversion agreementuséatWest Virginia Code 8
61-11-22 (2014), a prosecuting attorney can emtter this type of agreement with an
individual, “under investigation or charged with affense against the State of West
Virginial.]" There are specific requirements cained within the statute that must be met
when entering into a pretrial diversion agreemedttaere are specific charges that preclude
an individual from being able to participate insthype of agreement. When a pretrial
diversion agreement is entered into between amishaal and a prosecuting attorney, where
the person “has successfully complied with the seofithe agreement[,]” the person “is not
subject to prosecution for the offense or offensscdbed in the agreement . . . unless the
agreement includes a provision that upon complidinegersons agrees to plead guilty or
nolo contendere to a specific related offense .”. ld. We also note that because the

Petitioner was charged with first degree sexuakapbe would not have been eligible to

14



participate in a pretrial diversion agreement.

Using the foregoing rule and statutes, the pactestd have worked out a plea
agreement which actually comported with law; howethee parties entered into the relevant
plea agreement and the circuit court acceptedgreeaent, which was aptly described by
the State’s attorney during oral argument as fadloW can’t name this animal, whatever it
is.” Cobbling together a montage of each of thecepts referenceslipra (Kennedy plea,
nolo contendere plea, pre-trial diversion, suspggmdentence and imposing probation with
conditions), the process did not fully comport wathy of them, and the work in this case,
all the way around, can only be characterized@spgl Because the parties failed to raise
any argument regarding the legal basis for this tyfplea, we decline to address any issue
regarding the authority for the “conditional pledghwdeferred adjudication” that is before

the Court.

The determinative issue before the Court is whateecircuit court erred in
finding that the Petitioner violated the conditiangposed upon him as part of the plea
agreement he entered into in this case. The $peoihdition of the plea at issue concerns
the sexual offender counseling that the Petitiameterwent as a result of the agreement.
While the Petitioner maintains that he compliedwevery condition of the plea agreement,

the State argues that the Petitioner failed to¢sssfully complete the terms and conditions

15



of his agreement which included sexual offendattnent.”

Our analysis begins with the well-established laat t[t]here is no absolute
right under either the West Virginia or the Unit8thtes Constitutions to plea bargain.
Therefore, a circuit court does not have to aceepty constitutionally valid guilty plea [or
in this case nolo contendere plea] merely becadséeamdant wishes to so pleadtewer,
195 W. Va. at 188, 465 S.E.2d at 188, Syl. Pt{[Z]he decision whether to accept or reject

a plea agreement is vested almost exclusivelytélcircuit court.”ld., Syl. Pt. 3, in part.

We also have recognized that “[a]s a matter of icr@jurisprudence, a plea
agreement is subject to principles of contract lagofar as its application insures a
defendant receives that to which he is reasonatilylesl.” Id. at 192, 465 S.E.2d at 192.
Such agreements require “ordinary contract prilesipb be supplemented with a concern that
the bargaining and execution process does notteitdi@ defendant’s right to fundamental
fairness[.]”Satev. Myers, 204 W. Va. 449, 458, 513 S.E.2d 676, 685 (1998Ye held in

113

Myers that “[w]lhen a defendant enters into a valid ptepeement with the State that is
accepted by the trial court, an enforceable ‘rightires to both the State an the defendant

not to have the terms of the plea agreement breaoheither party® 1d. at 453, 513

8However, a trial court cannot be bound by a ple@&gent unless a specific
sentence is involved. In accordance with Rule J{1jé&) of the West Virginia Rules of
Criminal Procedure, a plea becomes binding wheretie an agreement to a specific
(continued...)
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S.E.2d at 680, Syl. Pt. deealso Syl. Pt.Sate ex rel. Thompson v. Pomponio, 233 W. Va.
212,214,757 S.E.2d 636, 638 (2014) (*‘A prosewyattorney or his successor is bound to
the terms of a plea agreement once the defendersenplea of guilty or otherwise acts to
his substantial detriment in reliance thereon.gyls Stateexrel. Grayv. McClure, 161 W.
Va. 488, 242 S.E.2d 704 (1978).’ Syl. PiS2tev. Palmer, 206 W. Va. 306, 524 S.E.2d 661
(1999).”). Because a “plea agreement presuppaeseimental fairness,” this Court also
found that “[d]ue process concerns arise in thecpss of enforcing a plea agreement.”

Myers, 204 W. Va. at 457 and 458, 513 S.E.2d at 684685d(quotingState v. Smith, 207

Wis.2d 258, 558 N.W.2d 379, 385 (1997)).

Finally, this Court held that

[dlue to the significant constitutional rights that
criminal defendant waives in connection with thérgmof a
guilty plea, the burden of insuring both precisand clarity in
a plea agreement is imposed on the State. Consibygude
existence of ambiguity in a court-approved pleaagrent will
be construed against the State and in favor ofiéhendant.

Thompson, 233 W. Va. at 214, 757 S.E.2d at 638, Syl. Pt. 3.

In the instant case, the record is clear that tig @ondition at issue is sexual

18(...continued)
sentence. While a circuit court is under no obi@ato accept a proposed binding plea
agreement, if the circuit court does accept a bipgilea agreement, and “[i]f a sentence is
specified in a plea agreement pursuant to ... Rl{e)(1)(C), then a circuit court must apply
the sentence included in the agreemdsitéiver, 195 W. Va. at 193, 465 S.E.2d at 193.
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offender treatment. The subject condition origynatjreed upon by the parties and accepted
by the circuit court was twofold: 1) the Petigsnwvas to undergo “a sexual offender
psychiatric evaluation by an appropriate mentalthgaofessional selected or approved by
the State[;]” and, 2) the Petitioner was to abiogSuch treatment recommendations as may
be contained in said evaluation[.]” The firsati®ent program that the State recommended
to the Petitioner rejected him from treatment gitridue to his refusal to admit that he was
a sex offender. Many treatment programs requirgggaants to acknowledge and accept
responsibility for their behaviors as part of theatment process and a distinction must be
made between guilt as a matter of law and guiétraacknowledgment of responsibility for
therapeutic purposes. Here, however, the Statdilyespologized on the record for its
recommendation to the first treatment programghtliof the Petitioner’s plea, and agreed
to accept alternative treatment which did not regjthie Petitioner to acknowledge doing the

acts which formed the basis of the charge.

Consequently, shortly after the initial plea hegyithe parties agreed that the
Petitioner could undergo a sex offender evaluadioth any recommended treatment with a
psychologist, Mr. Brezinksi. Mr. Brezinski did mefquire the Petitioner to admit that he was
a sexual offender for treatment purposes. Theiiticourt, by orders dated March 13, 2009,
and June 9, 2009, accepted this modification, ardethe Petitioner to treat with Mr.

Brezinski ‘until deemed unnecessary by said counselor.” (Emphasis added).
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Two years later, Mr. Brezinski reported that théitRaer had successfully
finished treatment. The circuit court, however] diot want to shorten the five-year
probationary period, so the probation officer rea@nded and the circuit court agreed to

send the Petitioner back to the first treatmengm that had rejected hith.

Thus, the treatment condition became a moving taiges Petitioner was
ordered to undergo sexual offender treatment aridcdhwas in a treatment program and

compliant with treatment for well over four yeéts.

When the Petitioner was within months of completimg five-year period of
conditions, the State requested the Court tothatithe Petitioner had violated the terms of
the plea agreement. The State argued that “lo¢'samplied with his therapy by failing to

acknowledge that he did anything wrong. He can'venéorward in that part of the

Nothing prevented the circuit court from accepting Petitioner's completion of
treatment with Mr. Brezinski, but still requiringd Petitioner to complete the five-year
period regarding the other conditions that had bhegosed.

2°As set forth in the March 13, 2009, order, thetieter originally agreed “to attend
sexual offender counseling[]” for a period of fiyears. The circuit court, however, later
modified this condition in an order dated Juned®2 when the court allowed the Petitioner
to treat with Mr. Brezinski to “continuing his cosgling with William Brez[ilnski, M.A.,
until deemed unnecessary by said counselor.” Whermrezinski released the Petitioner
from his care, the circuit court, by order entefgutil 28, 2011, once again changed this
condition to requiring the Petitioner “to participan the sexual offender evaluation and
counseling at the Mercer County Day Report Cemdeusuch conditions and frequency as
the Day Report Center counseling center staff dagponopriate . . . .”
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treatment.” The State took this position despéamy reminded by the Petitioner’s counsel
that the Petitioner “did enter a best interest pbgavhich he wasn’t required to admit any
responsibility.” Further, the State maintainegbitsition that the condition had been violated
despite the Petitioner’'s therapist, Mr. Berry, itgstg that prior to his treatment being

terminated, the Petitioner indeed did admit thacbmmitted sexual abuse that was the
subject of the plea agreement. The circuit cdumiyever, found the Petitioner’'s admission

insincere and “believe[d] it's just a way of keepimim out of jail.”

What is readily gleaned from our review of the appe record is that the
circuit court, while accepting the Petitioner'sglaf nolo contendere, was conflicted by it
from the beginning. The circuit court made repeatferences on the record that it was
treating his plea as a guilty plea, that “he’sha twilight zone because he’s not willing —
even though he admitted in court, basically, bp @aontest, he’s not willing to say to them
[referring to the first treatment program] thaditl anything wrong;”” and that the Petitioner
needed to be “truthful, whether you did this tharghot, because that’s what the conditions

of being in the sexual treatment . . ..” Inste&ckjecting the nolo contendere plea, which
the circuit court was well within its discretiondo?* the circuit court, as well as the State,
approved the agreement and allowed the Petitior@ead nolo contendere and specifically

did not require him to admit any legal guilt to tréme charged. The circuit court, on the

?1See Brewer, 195 W. Va. at 188, 465 S.E.2d at 188, Syl. Pt. 3.
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State’s recommendation, then ordered the Petitibmesnter a treatment program that
required him to admit guilt for therapeutic purpgseéiad the circuit court insisted that the
Petitioner continue in the program when first reaeended and follow its requirements, and
had the Petitioner refused to do so, the courtcchale found that the Petitioner failed to
live up to the court-ordered conditions. Instehd,court accepted his transfer to a treatment
program which did not require acknowledgment of #uots for therapeutic purposes.
Thereafter, Mr. Brezinski reported that the Petiéiowas fully compliant with the treatment
program and that the program was complete. Furtlespite the acceptance by the circuit
court of a plea wherein the Petitioner was notiregito admit any legal or therapeutic guilt,
the Petitioner ultimately did admit to sexual abindd@s treatment program at the Day Report
Center and was still found by the circuit courhtve violated the terms and conditions of

the plea agreement.

As previously mentioned, this Court has found tihat Petitioner waived
significant constitutional rights in entering intike plea agreement with the StatSee
Thompson, 233 W. Va. at 214, 757 S.E.2d at 638, Syl. AhJart. While the circuit court
was under no obligation to accept any of the prega@snditions set forth in the written plea
agreement and was not, in any way, bound by timestef the plea agreement, the circuit
court did accept the condition, agreed upon bypieies, of allowing the Petitioner to

undergo a sexual offender treatment that did roptire the Petitioner to admit guil&eeid.
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at Syl. Pt. 4. Despite the existence of this aqguent that the Petitioner undergo treatment
with Mr. Brezinksi “until deemed unnecessary bydsabunselor[,]” however, when the
counselor determined that the Petitioner had ssbabscompleted treatment, the State and
the circuit court, not the Petitioner, breachedtémms of the agreement by failing to accept
that this condition had been fulfilled. The Sth&al an obligation to follow the agreement
it had agreed to insofar as it had accepted tled®étitioner did not have to enter a treatment
program that required him to acknowledge guilte Btate failed to meet its obligation under

the plea agreement in recommending that the Regiticeturn to the Day Report Center.

Consequently, we find that the Petitioner fulfili@ll the conditions of the plea
agreement at issue in this case and the circurt eored in concluding that the conditions
were violated by the Petitioner. The circuit cosibuld not have rescinded the plea
agreement and sentenced the Petitioner to thespéiaity for violating the conditions of the
plea agreement. “There are two possible remediea broken plea agreement — specific
performance of the plea agreement or permittingdéfendant to withdraw his plea. A
major factor in choosing the appropriate remedpésprejudice caused to the defendant.”
Brewer, 195 W. Va. at 189, 465 S.E.2d at 189, Syl. PTl&@s Petitioner has already served
two and one-half years on home confinement, néadyears on a probationary status with

conditions and a year incarcerated, as well aggaating in over four years of counseling.
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We therefore reverse the decision of the circuiircand order the Petitioner
released from incarceration. The case is remafadddrther proceedings in which specific
performance of the plea agreement is followed widlg entering an order in which the
Petitioner is found to have completed the condgionposed under the plea agreement,
allowing the Petitioner to withdraw his plea andemng the State to dismiss all the charges

in Case No. 08-F-11%.

V. Conclusion
Based upon the foregoing, the decision of the @i@ourt of Mercer County
is reversed and the case is remanded for furtlueepdings consistent with this opinion.

Reversed and remanded.

22This relief is based upon the terms of the pleaement, which expressly provided
for the Petitioner to withdraw his plea and for tiate to dismiss all the charges in the
indictment upon completion of the conditions impbsethe agreement.
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