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Likemany of the casesweface onthis Court, thiscase presentsafact pattern for which
our caselaw and statutes have not prepared us. The defendant, who had been charged with arson,
committed amurder beforehisarsontrid ever occurred. Thet firgt jury, correctly limited to thefactsof the
arson charge, found the defendant not guilty by reason of insanity. A later jury in asubsequent case,
confronted with amore hanous sat of crcumdiances, rgected theinsanity defense, and found the defendant
guilty of murder. Sowearefaced withtwo difficult questions isthe defendant “insane’ or not, and where

should he be sent in accordance with the law?

| sympeathizewith both themgority and thecircuit court judgein facing thisdilemmacof
ether putting amentaly ill defendant inwith the generd prison population or sending him back to afaality

fromwhence he had dready escaped. However, | cannot agree with the holding of the mgority opinion.

In saying that an intervening conviction conditutesajudicid determination of sanity, the
Court isessentially making appellatejudgesout of thejurorsinthe second trid, and alowing themto
overturnthe prior decison. Of course, the State does not get to gpped acrimina case; our protections

against double jeopardy do not allow the State a second bite at the apple.



Ingenerd, wegpply abinary andyssto aperson’ ssanity. A personisdther guilty of the
crime (“sang’), or isnot guilty by reason of insanity. If found not guilty by reason of insanity, thereisa
prescribed courseof action st forthinthelaw that acourt must follow. Of course, becauseof theunusud
gtuationinthiscase, two jurieswere asked to judge the defendant’ s sanity at two different pointsintime,
Thus the defendant, according to the two juries, was both insane and sane - deserving of both

hospitalization, and incarceration.

Thiscaseunderscoresour need in West Virginiato provideatruly securefacility where
individua s such asthe defendant may recaivethe proper treetment, while ensuring thet the more dangerous
patients cannot escgpe. Mixing thementaly ill in with the generd prison population doesadissarviceto
al. It makes prison life more dangerous for inmates and guards, it works a grave injustice upon the
mentdly ill defendant, and it preventssociety fromreaching itsgod of afair and equiteblecrimind judtice

system. Because the majority opinion leaves us with such aresult, | respectfully dissent.

| am authorized to state that Justice Starcher joinsin this dissent.



