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SYLLABUSBY THE COURT

1. “If thereisno genuineissue asto any materid fact summary judgment should be
granted but such judgment must be denied if thereisagenuineissueasto amaterid fact.” Syllabus Point
4, Aetna Casualty and Surety Company v. Federal Insurance Company of New York, 148 W.

Va 160, 133 S.E.2d 770 (1963).

2. “Indeterminingwhether toextend full retroactivity, thefollowing factorsaretobe
consdered: Frg, thenature of the substantiveissueoverruled must bedetermined. If theissueinvolves
atraditiondly settled areaof law, such ascontracts or property asdistinguished from torts, and the new
rulewas not dearly foreshadowed, then retroectivity islessjudtified. Sscond, wherethe overruled decison
dedswithprocedurd law rather than substantive, retroactivity ordinarily will bemorereadily accorded.
Third, common law decisons when overruled, may resultinthe overruling decison being givenretroective
effect, sncethe substantiveissue usudly hasanarrower impact andislikely toinvolvefewer parties.
Fourth, where, on the other hand, substantial public issues are involved, arising from statutory or
conditutiond interpretationsthat represent aclear departurefrom prior precedent, prospective goplication
will ordinarily befavored. Ffth, themoreradicdly the new decison departsfrom previous subdantivelaw,
the greater theneed for limiting retroactivity. Findly, thisCourt will also look to the precedent of other
courtswhich have determined theretroactive/prospective questionin thesameareaof thelaw intheir
overruling decisons.” SyllabusPoint 5, Bradley v. Appalachian Power Company, 163W. Va. 332,

256 S.E.2d 879 (1979).






Per Curiam:

Thisisan goped by ThdmaJ. Ddton from an order of the Circuit Court of Logan County
granting State Farm Mutua Automobile Insurance Company and Prudentid Insurance Comparny summeary
judgment inan actionwhichthegppe lant ingtituted to recover under the uninsured insuranceendorsement
to automobileinsurance policiesissued by the companies. Thedrcuit court concluded that the gopelant
was precluded from recovering under the uninsured motorist provis onsbecause the uninsured motorist
involved in the gppd lant’ saccident had not actudly hed physica contact with the gppdlant. Inreaching
the decison that physica contact was necessary, the court refused to gpply retroactively this Court's
holding in Hamric v. Doe, 201 W. Va. 615, 499 S.E.2d 619 (1997), that physical contact was
unnecessary, under certain circumstances, to permit an insured to recover under an uninsured motorist

provision.

Inthe present gpped , the gopd lant damsthat thetria court erred in refusing to goply the
Hanric holding retroactively to her case. By way of cross-assgnment of error, Prudentid Insurance
Company, on behdf of the defendant, John Doe, claimsthat the circuit court erred in ruling that West
Virginid sten-year satute of limitations period for contract actions, rather than the two-year limitations

period for tort actions, governed the time for the filing of this action.



l.
FACTUAL BACKGROUND

Onduly 31, 1992, thegppdlant ThemaJ. Daton suffered persond injurieswhen shestruck
atreeto avoid acollisonwith ancther vehicledriven by an unknown* John Dog’ driver. Therewasno
actua physica contact between the gppellant and the other vehicle. At thetime of the accident, West
Virginialaw, asthen interpreted, precluded an insured’ srecovery under an uninsured motorigt provison

unless there was physical contact between the victim’s vehicle and the vehicle of the uninsured motorit

In 1997, somefiveyearsafter the gopdlant’ saccident, thisCourtinHanricv. Dog, id.,
ruled thet physica contact between thevehide of avictim and the vehide of an uninsured motorist was not
necessary for recovery wherethe acc dent waswitnessed by adisnterested third-party witness. Although
the Court recognized thet, to recover under an uninsured motorist clause, it was necessary toestablisha
closeand subgtantiad physca nexus between the unidentified vehicleand theinsured vehicle, the Court
proceeded to conclude that:

A doseand subgantia physica nexus exists between an unidentified hit-

and-run vehide and theinsured for uninsured motoris insurance coverage

under W. Va. Code 8 33-6-31(€)(iii) when aninsured can establish by

independent third-party evidenceto the satisfaction of thetrid judge and

thejury, that but for the immediate evadve action of theinsured, direct

physica contact would have occurred between the unknown vehideand
the victim.

Syllabus Point 3, Hanric v. Doe, id.



Following the issuance of the Hanric decision, the appel lant, on January 12, 1998,
indtituted the present action inthe Circuit Court of Logan County. Inher complaint, shedleged that the
acdident which had caused her injuries had been caused by the negligence of an unidentified John Doewho
had |eft the scene of the accident and that the accident had been witnessed by three third-party,
disnterested individuals. She dso aleged that she wasinsured under an insurance policy issued by
Prudentia Property and Casualty |nsurance Company (el sawherereferred to as Prudentia Insurance
Company) which provided uninsured motorist coverageof $100,000 per person, or $300,000 per accident
on each of two vehidesowned by her. Shefurther daimed that the vehide which shewasdriving a the
timeof theaccident, which shedid not own, was covered under apolicy of insuranceissued to Howard
Toppingsby StateFarmMutud Automobile I nsurance Company which aso provided her with uninsured

motorist coverage in the amount of $100,000 person, or $300,000 per accident.

State Farm Mutud Automobile Insurance Company filed an answer to the gppdlant’s
complaint inwhich it asserted that the appd lant’ s claim was barred by the gatute of limitations. 1t aso
dleged that sncetherewasno physical contact between the vehicle operated by the appe lant and that
operated by thedleged John Doedriver, therewas no uninsured motorig coverage avalabletothe plaintiff.
Intaking this position, it effectively daimed that the Court’ s holding in the Han—ic decision did not apply
retroactively to the appellant’ scase. Prudential Insurance Company also filed an answer which
affirmatively asserted the tatute of limitationsdefense and which sated that sncetherewasno physica
contact between the vehicle operated by the gppellant and that operated by the aleged John Doedriver,

there was no uninsured vehicle coverage available to the plaintiff.
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Following thefiling of theanswersin the case, State Farm Mutud Automobile Insurance
Company, gopearing and defendinginthenameof John Doe, moved for summary judgment. Thesummary
judgment issueswere subsequently briefed by the partiesand, on November 23, 1998, the Circuit Court
of Logan County entered the order from which the present gpped istaken. Inthat order, the court first
ruled that Sncethegppdlant’ sclamwasaclam rdating to coverage under aninsurance contract, West
Virginid stentyear datute of limitations, which goplied to contract actions, rather than West Virginia stwo-
year datute of limitationswhich goplied to tort actions, controlled. Inview of thefact that the ten-year
datute of limitations period controlled and that gppelant’ s action was brought some six years efter the

accident, the court concluded that the action was not barred by the statute of limitations.

The court, however, also stated that:

With respect to the defendant’ smation for summary judgment, the Court
recognizesthet at thetimeof theautomobileaccident whichisthe subject
of plaintiff’sclaim, July 31, 1992, and currently, physical contact is
required in order for aninsured to present an uninsured motor vehicle
coverageclam under West VirginiaCode 8 33-6-31(e)(iii), incdluding a
John Doe vehicle, such as the case here. The plaintiff herein
acknowledges no physica contact between her vehideand the John Doe
vehicle, but attemptsto retroactively invokethe case of Hamric v. John
Doe and State Farm Mut. Auto. Ins. Co., CIV.A.23964, 1997 WL
752151 (W.Va 1997). TheCourtisof theopinion and hereby findsthet
the recent ruling by the West Virginia Supreme Court of Appealsin
Hamric, isadragic departureinthisareaof thelaw. ThisCourt isfurther
of the opinion that Hamric should nat be gpplied retroactively because of
thisdrastic departure asit may cause cases even older thanthe instant
caseto beresurrected without aproper opportunity to investigate being
available, particularly in light of the fact that the physical contact
requirement of the Satute wasin place and enforced by caselaw prior to
Hamric. For these reasons, the Court is of the opinion that the
defendant’ smotion for summary judgment should be granted asthere
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exigsno genuineissueof materid fact to support theplantiff’ sdaminthis
matter.

.
STANDARD OF REVIEW

At the outset, the Court notesthat “[a] circuit court’ sentry of summary judgmentis
reviewed de novo.” Syllabus Point 1, Painter v. Peavy, 192 W. Va. 189, 451 SE.2d 755 (1994).
The Court dso notesthat “[i]f thereisno genuineissue asto any materid fact summary judgment should
be granted but such judgment must be deniedif thereisagenuineissue asto amaterid fact.” Syllabus
Point 4, Aetna Casualty and Surety Company v. Federal Insurance Company of New York,

148 W. Va. 160, 133 S.E.2d 770 (1963).

1.
DISCUSSION

In the present case, thefirst daim which has been asserted by the gppelant isthat thetrid
court erred inrefusing to gpply this Court’ sdecisonin Hanric v. Doe, supra, retroactively in her case,
Ashas previoudy been dated, the essentid holding in Hanric v. Doewasthat actud physca contact
was unnecessary inWest Virginiato afford an insured coverage under an uninsured maotorist provison

provided therewasindependent, third-party evidence that an uninsured matorist caused aninsured’ sinjury.



Ashasdso been sated, thedrcuit court in refusing to gpply Hanric v. Doe retroactivey
concluded that the Hamric decision demonstrated adramatic departure from law in the case and that

under the circumstances it should not be applied retroactively.

In Bradley v. Appalachian Power Company, 163 W. Va. 332, 256 S.E.2d 879
(1979), this Court examined the drcumstances under which a Supreme Court decison overruling previous
law should be afforded retroactivity. 1n Syllabus Point 5 of the Bradley decison, this Court summarized
the criteriawhich should befollowed in determining whether retroactivity isgppropriste. Specificaly, the
Court said:

In determiningwhether to extend full retroactivity, thefollowing factors
aretobe congdered: Fird, the nature of the substantiveissue overruled
must be determined. If theissueinvolvesatraditionally settled area of
law, such ascontractsor property asdigtinguished fromtorts, and thenew
rulewasnot clearly foresnadowed, thenretroactivity islessjustified.
Second, wherethe overruled decision dealswith procedurd law rather
than subgtantive, retroactivity ordinarily will be more readily accorded.
Third, commonlaw decdsons whenoverruled, may resuitintheoverruling
decison being givenretroactive effect, Sncethesubstantiveissueusudly
hasanarrower impact and islikely toinvolvefewer parties. Fourth,
where, ontheother hand, subgtantia publicissuesareinvolved, arisng
from statutory or constitutiona interpretations that represent a clear
departurefrom prior precedent, progoective gpplication will ordinarily be
favored. Ffth, themoreradicaly the new decison departsfrom previous
ubdantivelaw, the grester the need for limiting retroactivity. Findly, this
Court will also look to the precedent of other courts which have
determined the retroactive/prospective question in the same area of the
law in their overruling decisions.



In applying these criteriain the present case, the Court notesthat prior to the Hanric
decison, in order for an insured to recover from an insurer under an uninsured motorigt provison, the
insured was required to show at tria that theinjuriesincurred resulted after physical contact with the
uninsured vehidle. Luskv. Doe, 175W. Va. 775, 338 SE.2d 375 (1985). The clear effect of Hanric
wasto overrulethisestablisnedlaw. Further, the Hamric decisioninvolved substantiverather than
procedurd law. Itdid not procedurdly dter the manner inwhichan insured brought aJohn Doeaction or
sought uninsured motor vehiclebenefits. Rather, it provided that aninsured could substantively recover
evenif theinsured did not have physical contact with theuninsured vehicle so long asthe plaintiff could
produce gopropriate, disnterested, third-party corroboration of the accident. Ladtly, theHanric decigon
didrasesubgantid publicissuesinvolving many parties. It, in effect, dlowed any insured party who hed
the gppropriate corroborating proof to recover even in the aasence of physca contact with the uninsured
vehicle. Findly, the Court notesthat other jurisdictionshave refused to apply the changeinthephysca
contact provisonsretroactively. See Olinik v. Nationwide Mut. Ins. Co., 727 N.E.2d 171 (1999);

and Lowing v. Allstate Ins. Co., 859 P.2d 724 (Ariz. 1993).

Although theHanic decisonresulted in Some variaion of thecommon law asinterpreted
Inthis State, and that factor might, under the holding of Bradley v. Appalachian Power Company,
upra, suggest that the Hanric decison should be given retroactive effect, this Court believesthat the
ovewhdming presenceof theother factorsexaminedin Bradley dictatesthat theHanric decison should
be given only progpectiveeffect. Inlight of this, the circuit court in the present case correctly refused to

apply Hamric retroactively and correctly denied the appellant the benefit of the Hamric ruling.
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The Court notesthat factudly, thereisno dispute over thefact thet therewas no physcd
contact between the gopd lant and the uninsured vehideinvolved in the present case, and Sncetherewas
no factua dispute on that point, and sincein the absence of physical contact the gopelant wasnot entitled
to recover under the uninsured motorigt provisonsunder thelaw asthen in effect, this Court believesthat

the trial court properly granted summary judgment on the Hamric issue.

The second issue involved in the present case iswhether or not thetria court properly
conduded thet theten-year gatute of limitationsfor contract, rather than thetwo-year datute of limitations

for tort actions, should govern the bringing of this case.

In Plumley v. May, 189 W. Va. 734, 434 S.E.2d 406 (1993), this Court ruled that:

When adirect action against an uninsured or underinsured motorist
carier ispursued, that action soundsin contract and isgoverned by the
datute of limitations gpplicable to contract actions. Where a plaintiff
pursues an action torecover uninsured or underinsured maotorist benefits
that action may be directed againgt the uninsured or underinsured carrier
and does not require an action againgt the tortfeasor with whom the
plaintiff hasareedy settled for lighility limitswith theinsurer's consent and
waiver of subrogation rights.

Syllabus Point 2, Plumley v. May, id.

Although acursory examination of Plumley v. May;, id., would suggest thet the present
proceeding isgoverned by West Virginid sten-year satute of limitationsfor contract actions, the Court

notesthat the present caseis markedly different from the Plumley casein that the present action was



brought againgt a John Doe defendant rather than anamed and identifiable defendant. Plumley v. May
involved anidentifiable defendant, and in reaching the decison inthat case, the Court recognized thet a
John Doe action, which had previoudy been held to beanaction in tort in Lusk v. Doe, supra, and
Perkinsv. Doe, 177 W. Va. 84, 350 S.E.2d 711 (1986), presented a different problem and sounded
intort. TheCourt said: “Our opinionsin Lusk, Davis, and Perkins concluded that such action wasan
actionintort. Obvioudy, sucha‘John Do€ action isdesigned to represent aplaintiff’ ssuit againg an

actud tortfeasor and therefore soundsintort.” Plumleyv. May, 189W. Va a 738, 434 SE.2d a 410.

Although Plumley v. May did hold that adirect action may be maintained against an
uninsured or underinsured motorist carrier, and thet such an action sounded in contract rather than tort, the
holding in that casewasrather plainly limited to the Stuation of wherethe defendant was aknown and
named defendant, and did not cover the Stuation wherethe defendant was aJohn Doedefendant. Inview
of this and inview of thefact thet the Court expliatly indicated in Plumley v. May that aJohn Doeaction
soundsintort rather than contract, this Court concludesthat thetria court improperly ruled that theten-
year datute of limitationsfor contract, rather than the two-year Satute of limitationsfor tort, governed the

appellant’ s action.

Thefactsin the present case plainly show that there was no physical contact between the
aopdlant and the John Doedriver. They aso show that thegppd lant’ saction was not brought within two
years. Inlight of these undisputed facts, summary judgment was gppropriate under therule set forthin

Aetna Casualty and Surety Co. v. Federal Insurance Company of New York, supra.

9



Inasmuch asHanricv. Doe, supra, effectively precludesthe appdlant’ srecovery, this
Court believesthat thedircuit court properly granted theinsurerssummary judgment and that thejudgment

of the circuit court, except as it relates to the statute of limitations, should be affirmed.

Affirmed.
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