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| dissent from themgority opinion because| believethat thecircuit court waswrong to

deny DonnaJean Poling (and her doctor) theright totdl thejury why Ms. Poling wasgrowing marijuana

It seemsclear to methat acriminad defendant should ordinarily dwaysbedbletotd| the
jury why the defendant did something that may be a crime -- for two basic reasons.  Firgt, it
could bethat adefendant didn’t have the state of mind necessary to makethe act that they performed a
crime. Supposetha acrimind defendant told thejury: “1 drovethroughthered light becausetherewas
atraincomingright & me” or “I shot him because he had beaten mefor yearsand | thought if | didn’t, he
was about to beat meagan;” or “| took the money from her bureau because she had stolen the money
from me the week before.”

Ineach casg, if ajury believed whet the defendant said about why they performed the acts,
the defendant might not be found guilty of the crime of reckless driving, murder, or theft.

Why not?

Becausethe defendant did not have the criminal intent, the state of mind, that may be
necessary to maketheact that they paformedintoacrime. And, it Imply makesno sense, nor isitfair,
to not permit aperson charged with acrimind offenseto explain or tell why that person did whatever he

or she may have done.



Donna Jean Poling isa 34-year old, married mother of four children who suffersfrom
multiplescdleross. Inher initid satement to the palice, given on March 30, 1999, a the concluson of the
search of her home, Donna Poling admitted that shewas growing marijuana. In responseto the question
by Deputy Wilfong, “ Can you tdl meabout the marijuanathat wasgrowing inthehouse?’, shereplied, “|
amokeit because| haveM.S,, I’'mnot adrug dedler. | smokeit for medica reesons” Theregfter, there
occurred severd informa discussons between the prosecuting attorney and counsd for the defendant
surrounding the defendant’ s use of marijuana as treatment for multiple sclerosis.

The prosecutor decided to proceed with the case, and Ms. Poling’ strid was set on
February 5,1999. On January 21, 1999, the State filed aMotionin Limine seeking to prohibit any
testimony or defensebased on themedicing quditiesof marijuanaupon multiplesdeross! On February
4, 1999, the defendant filed aresponseto the Motionin Limine by the State. The defendant argued that
sheshould beableto put on her testimony, documentation, and tregting phys cian’ stestimony regarding
her use of marijuanain thetreatment of her multiple sderogs, under the crimind defenses of compulson
or medical necessity. Thetrial judge denied her that right.

Multiplesclerogsisasarious, progressvediseasethat will render DonnaPoling pardyzed
a sometime, and will eventudly kill her. Shewasdiagnosad with multiplesderogsinthelaie 1980's and
wasd that timeauffering tingling, pain, and aninability to urinate. From 1990-1995 she auffered temporary
blindness, severe headaches, dizziness, additiond tingling, pain, lossof musclecontrol, muscleweskness,

loss of bladder function, and spasticity of her l[imbs.

A maotionin limineisapre-trid request by aparty inacase-- civil or crimind -- that the court
not permit certain anticipated evidence to be admitted in the trial and not be seen or heard by the jury.
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During thistime period shetried severd prescription drugs (dl those suggested by her
tregting physcians), including specificaly Prednisone and Betaseron. These prescription drugsdid not
prevent the onset of the symptomsof her disease, nor did they lessenthe symptoms. Additiondly, thesde
effects of the medications were causing severe bruising, depression, and anger.

Sheatended counsding at theloca community hedth center in an attempt to get trestment
for thedepressonand anger. Ms. Poling' slegd medicationswere costing up to $1,000 per month and
wereonly patidly covered ($200 per month) under thehedthinsurance palicy that thefamily maintained
through her husband’ s employment.

During thistime DonnaPoling continued to suffer two or more outbreaks of severe
symptomslagting 3to4 monthsin each year, whichistypica of thisdisease. In August of 1995 Donna
Poling read inanationd publication entitled “Red Living with Multiple Sdeross’ that some people had
been usng marijuanato offset the symptoms of multiplesdeross Shedecided totry it. After beginning
the use of marijuana as a treatment, she was symptom-free for almost 3 years.

Shefird began growing marijuanainthelaefdl or winter of 1997, toavoid purchaang the
illegd drug. Her firg plantswere the plants seized by the Tucker County sheriff’ sdepartment on March
30, 1998.

She amoked marijuanatwo to threetimes aweek, in the evening, in her bathroom, away
from her children and husband. Her children were awaretha she used marijuanaasatreatment for her
dissase and were dso aware that it isnot something to bedonefor pleasure. After her arest in March of
1998, Donna Poling suffered her fird return of symptoms. Sheisvery arad that the dehilitating symptoms

of her disease will return for good.



So, inMs Paling’' scass, if thejury bdieved that shetruly grew marijuanabecause she, a

victim of multiple sclerogs, believed that sheredlly needed it asamatter of medica necessity, to prevent

blindnessand paradlys's, thejury could have found that shedid not haveacrimind state of mind -- even

though she performed the act of growing marijuana.

For afull discussion of how thelegd doctrine of “medica necessity” cantakeaway the crimind
date of mind, seethe gppendix to thisdissent. | think thet a Tucker County jury wasentitled to hear from
amedical doctor how Ms. Poling reasonably felt that she needed marijuanato prevent the serious
symptomsof her disease. About amonth after thiscasewas argued before this Court, thefollowing news
was reported in USA Today:

Researchers Link Marijuana And The Suppression Of

Multiple Sclerosis

London, England: Researchersa the University College of London have
found alink between marijuanaand the suppresson of multiplescleross.
Theresearch, led by David Baker, studied mice suffering from chronic
alergic encephaomydlitis, ananima autoimmunemodd for multiple
sclerosis, and said asynthetic form of tetrahydrocannabinol (THC)
amdiorated themice'ssymptomsby reducing tremorsand spadticity. The
compoundsinjected into themicesimulated Cannabinoid receptorsonthe
surface of nerve cdls. Tegting on humans has not begun, but the results
fromthislatest study are encouraging. “ Thislends credenceto the
anecdotd reportsthat some peoplewith multiplesclerosshavesadthat
cannabis can hel p control these distressing symptoms,” said Lorna
Layward, one of thestudy’ sauthors and heed of research a the Multiple
Sclerosis Society of Great Britain and Northern Ireland.

Andinancther far-off land, Madaysa, weread how acourt was hel ped to make adecison, with
expert testimony on themedica use of marijuanaby Dr. Lester Gringpoon, aHarvard Medica School

professor:

[Dr. Gringpoon' g firg sopwasthegrimfortresslike Pudu Prison, where
he examined the young man and found him, not surprisingly, terrified,
depressed, and subject to musclespasmsin hisarm and shoulder. Over
thenext severd days, Gringpoon worked with the defendant’ sMdaysan
Attorney, giving him an education in the medica-necessty defense. After
Grinspoon had walked the man through the 3,000 year history of
cannabi's, recounting itswidespread medicd usefrom the beginning of the
written word up through 1937, the lawyer was openmouthed. He

(continued...)



%(....continued)
immediatdy began making phone cdlstoinfluentid Maaysan doctorsand
lawyersand arranged for them to hear the same lecture the next night.
They, too, wereamazed. Gringpoon told them that aground bresking
study of themedicind usesof cannabiswas based on observations made
right therein Malaysiaand Indiain 1839.

But whenthelegd team reached the courthouse the next morning, they
were amost blown out of the water before Gringpoon could open his
mouth. Thelawyer introduced his American expert, and thejudge
exploded. “Why haveyou brought thisman hafway around theglobeto
tegtify when it has been established thet the defendant possessed 265.7
grams of cannabis and the punishment is prescribed?’

Rductantly, Snce Gringooon hed dready medethetrip, thejudge agresd
to let him spesk, eventhough it wasobvioudy pointless. But aswith the
audience of the night before, the judge’ s skepticiam melted, he became
intrigued, and findly brushed the lawyer aside and began questioning the
witnesshimsdlf. Gringpoon told him the defendant was oneof thousands
of people who claim that marijuanaisthe best thing they can find for
controlling the kind of painful spasmsassociated with quadriplegia,
multiple sclerosis, and traumatic nerve injury.

After lunch, it wasthe prosecutor’ sturn. Gringpoon had been warned
that the datewas anxiousto swing thisyoung American from theyardarm
andthey did not look kindly onthisintervention. Inhisopening valley, the
prosecutor threatened to have Gringpoon himsdlf arrested and thrownin
prison for not fallowing procedures, then waded into him with awithering
barrage of quegtions. Unfortunatdly, the questionsturned out to be based
onmisnformation, and eechregponsefromthe professor seam-rolled the
prosecutor witharoll cal of referencestothescientificliterature. After an
hour of this, theinfuriated officid said, “ Dr. Gringpoon, al that you have
reported here about the capacity of cannabisto relieve suffering of one
type or another comesfrom papersand journalsl What has been your
experience in observing this for yourself?’

Wrong question. To acourtroom now packed with late arrivadswho hed

heard of the furious dud, Gringpoon traced his experience back to that

day in 1967 when his 10 year old son was diagnosad with acute lymphetic

leukemia At fird, he sad, Danny was good-natured about the trestments,

but by 1971, hewasinvolved in mgor chemotherapy and Gringpoonand
(continued...)



The second reason that adefendant should beableto tdl thejury why they did something
that may beacrimeissmplefairness. It amply isn'tfair, to ajury or to adefendant, for aperson not to
be able to explain why they did something -- even something that may be a criminal act.

Juries are not machines -- they are the conscience of the community. To makea
conscientiousdecison, ajury needsto sseeacompletepicture. For thisreason, adbestoscompanies, if they
want to, should be ableto tdl ajury why they covered up thefact that thar product causescancer. Even
spouse-batterers should be ableto tell ajury why they beat thair spouses -- and drunk drivers should be
able to tell ajury why they got drunk and ran into someone.

People havetheright toafair andjust day in court. If wedon't let peopleat least explain
why they did something, acourtroom can seem to beagrosdy unfair and unjust place. And our court

system must be ultimately about fairness and justice, or our citizens will smply lose faith in their court

?(...continued)
hiswifefound themselves subjected to heart-wrenching scenes at the
hospitd. “Hewould art to vomit shortly after trestment and continue
retching for upto eight hours. Hevomited inthe car aswe drove home,
and whenwegot there he had to lieinbed with hishead over abucket on
the floor.”

Then oneday Gringpoon arrived at the hospita and found hiswifeand
son dready there. They were uncommonly relaxed and it was obvious
something was up. He was shocked to see his son take the medicine
without afight, andafter it was over therewasno Sgn of nausea. Instead
of throwing up in the car, Danny asked if they could stop off for a
submarine sandwich. Whenthey got home, Gringpoon pulled hiswife
asde. Sheadmitted she had stopped by the school yard ontheway to
the hospita and one of Danny’ s pashad given them amarijuanadgarette.
She and Danny had smoked it together before the session.

Mike Gray, “Drug Crazy,” Random House, New Y ork, 1997, pp. 180-181, 185-187. Gray isa
documentary film producer and author. “Drug Crazy” has been acclaimed by former U. S. Attorney
General Elliott Richardson and former U. S. Surgeon General Dr. Jocelyn Elders.
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| havelittle persond sympeathy for drug use of any sort, except totreat redl diseases. | am
and have dways been pretty doseto atee-totdler. Although | wentto collegeinthe1960's, | never tried
marijuanaor other illegal drugs. Infact, | wasanon-drinking president of my collegefraternity. I’'ve
probably drunk lessthan afull bottleof wineinmy life, and I have never even tasted beer or whiskey. |
tried tobacco as a kid, but | have never been a smoker, chewer, or dipper.

But not everyoneisasabstinent asl am. Sure, some of the most wicked people| have
encountered have been peoplewho used and abused tobacco, dcohol, marijuanaand other drugs. But
itisasotruethat many otherwiselaw-abiding, hardworking, and honest peopl e use tobacco, acohal,

marijuana,® and other drugs.

Atisnot only “liberds’ who are recognizing that the myths of marijuanaare unfounded. Rondd
Reagan protege Dick Chase Eldredge has written:

One of the mgjor knocks on marijuanaisthat it causes otherwise
productive, energetic people to become dothful and unmotivated.
Evidencedoesnot support that condusion. Large numbersof successful,
energetic peopleindulge with no externa negative consegquences other
than the risk of legal sanctions.

Another common myth about marijuanaisthéat it servesasagaeway to
other drugs, that most cocaine users once smoked pot is offered as
support for thispostion. Most heroin users once drank acohol, but no
one chargesdcohol withbeing gateway to heroin. Thereasonfor this
Incongstency istha marijuana does not enjoy the socid acceptance of
doohd andistherefore apaliticaly convenient target for such alegations
It may bethat marijuanausarsaremorelikely thanthe populaion at large
to use cocaine-- because the black-market supply networksfor thetwo
drugsoverlap. Thereisnothing in the pharmacology of marijuanathat
would make a user more or less likely to indulge in another substance.

*kkk*

In spite of hundreds of cases where patients have been helped by
marijuana, theU.S. government perstsinthe pogtionthat moreressarch
isneeded to determine the scientific efficacy of marijuana. However, no

(continued...)



Persondly, | wish that they wouldn't -- but | aso persondly question whether inal cases
their drug use should make them into criminals.

| recognizethat all of thetruly addictive/dangerousdrugsthat arein common use-- like
acohol, tobacco, cocane, barbiturates, amphetamines, and opiates-- can and do causelarge amounts of
personal and family suffering and social harm.

However, experienceteachesusthat crimindizingtheadult useof suchdrugsgenerdly does
nothing but make the Stuation worse. For example, we dready tried prohibitionwith alcohol, and that
“Noble Experiment” caused our grandparentsand great-grandparents many of the same sortsof problems
that our current “drug war” is causing for us.

Mog experts agreethat our Society needsto move toward atrestment/medica/education
modd to ded with addictive/dangerous drug use-- and to move awvay fromthecrimind jusicemodd. |

know that many peopleinlaw enforcement are very discouraged and troubled because society isasking

%(...continued)

adminigtration hasyet been willing to fund and authorize the necessary

research. Herein liestheirony: Government officialsknow thelaw

prohibiting the medica use of marijuanais questionable, but are unwilling

to risk the political heat of continuing research.

Theimpasse over themedicd use of marijuanawasfindly broken by the

initiative processin Californiaand Arizonain 1996, as both states

gpproved meesurestolegdizethesdeof marijuanafor medica purposes

Asof 1997, Sx other states dso had medicd marijuanalaws, and such

lawswerependinginfivemore, plusWashington, D.C. Conflictsbetween

state and federal law complicate implementation.
Dirk ChaseEldredge, “ Ending theWar on Drugs” Bridge Works Publishing Company, Bridgehampton,
New York, 1998, pp. 24-25, 71-73, 90. Eldredgeisaconsarvative Republican who co-chaired Rondd
Reagan’ sgubernatoriad campaign. Heisamember of the Drug Policy Foundation, athink tank that
promotes new thinking about drugs. Hisbook has been praised by William F. Buckley, J. and Nobd
Laureate Milton Friedman, among others.



themtofight awar that isnat redly winnablein the crimind judice sysem, and thet iscausng ahugedran
on our social resources.”

Thefind decigonwhether or not to crimindlize cartain drug useisoneto be made by our
Legidature, of course. ButitisthisCourt that hasthe right and the duty to decide what adefendant can
tell ajury about why they committed an act that may beacrime. | think that DonnaJean Poling had that
right.

| haveinduded in an gopendix to thisdissent adiscussion of the* medica necessity” legd
defense in marijuana cases, that is taken from a website on marijuana law reform --
http:/Amaww.norml.orgll ega/med.defense shtml. Thediscusson summarizesthelega pogtion of thosewho

contend that the medical necessity defense should be available in some marijuana criminal cases.

“For example, an amazingly high percentage (Some say athird) of young African-American men
areinthecrimind jusice system, asadirect result of thearguably faling“ Drug War.” To me, thisStuation
iIsanationa sinthat God will be along timein forgiving.

What hgppenswhen the police and the courtsand the crimind justice system are commanded by
politicanstotreat alargeamount of fairly harmlessillegd drug use, and asmdler amount of moresrious
addiction, inthe samefashion asrobbery and murder? Somewould say that wethen seeinthecrimind
judtice sysem the growth of cyniciam, lack of repect for proper procedures, blaming thevictims, burn-out,
loss of professiondism and civility, disregard of human rights, and other vices and abuses, including
corruption. Moreover, many peoplearguethat the zero-tolerance/l ock-em-up approach of our current
crimina-justice gpproach to drug policy itsdf creates other crimes.  Infact, one could seethecrimind-
justice zero-tolerance gpproach to drugs as not just an ingffective medicine, but asamedicine that causes
moreof thevery diseasethat themedicineis supposad to treet -- socid harm and damage. Seenthisway,
the sde effects of our current drug policy include causing theft, mugging, and burglary -- as desperate,
hooked people seek money for costly illegd drugs. Asillegd drug entrepreneursprotect their lucrative
busnesses, guns abound and people arekilled. Communitieslivein fear. Police and community leaders
and pdlitidansare caught inavidouscyde, trying to protect the community from the violencethat iscaused
by thefailed drug policy itsdlf. Inlarge part because of the current “War on Drugs,” the policeand the
crimind judtice system are seenin many poor and minority communities-- by many fully law-abidingand
hard-working people -- as more a part of the problem, than as a part of the solution.
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| do not necessarily agreewith al of the atementsin thediscussion thet | haveplacedin
the gppendix. But | do bdievethat under the correct view of thelaw, our Legidature scrimindization of
marijuanacannot and does not entirdy predudeaperson likeMs. Long from using the“medica necessty”
defense -- especially where a doctor will testify that a person needs this drug.

For example, if the Legid ature passed alaw that sad that apirin hasno medica benefits,
and made posesaing agpirinintoacrime, | ill don't think thet our law could prohibit apersonin painfrom
explaining to the jury that they needed aspirin to deal with their pain.

That isto say, | don't believethat the Legidature can reped thelaws of nature-- and |
don’t think they intended to.

We are, asasociety, dowly learning that there are no Smple answersin creating more
effective drategiesto reducesociad and persond harm fromdrugs. | believethat theyoung peoplewho
may read thisdissent havethe couragethat it takesto facefactsand build abetter future. Becausel believe
inthoseyoung people, | do not despair -- even though the mgority’ sdecisoninthiscaseisnat what | think

i S r i g h t : >

*Our youth isour hope, and to saddlethem with alegacy of despair based on “ marijuanause”
defies redlity.

With Americal sNumber One Problem Drug [marijuang] identified asthe
oneteenagersaremogt likdly to use, and every sneer, dammed door, and

blast of Joan Jett pegged as evidence of a“ drug problem,” theWar on
Drugshbecameapowerful wegpon for parentsto useinthar srugglewith
their teenagers. Blaming drugsfor kids' troublesdso worked within the
family justasdemonizingindividuals drug useworked inwider society:

it obviated concernfor “root causes’ and let parentstaketheir own

behavior off the hook. If drugswere, asthe Florida pediatrician lan

Macdonad liked to assert, aproblemteenager’ s“only” problem, then

(continued...)
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*(...continued)
parents needn’t examine their own role.
* % * % %

If anything is clear from the past 25 years of drug warfare, it isthat
marijuana-- not crack, cocaine, or heroin -- is politically the most
importantillegd drug. Precisdly becauseit does't kill peoplewho useit,
spawn gun battlesin city streets, enrich foreign drug lords, or ingpire
women to abandon their babies, marijuana separatesdrug policy for
publicwdfarefromdrug palicy for publicrdaions. Without themarijuana
ban, the country’ s“drug problem” would betiny. Therewouldn't be 11
millionregular usarsof illega drugsin the United States, therewould be
2 million. Of those, about 350,000 use cocaineevery day. Alongwith
thecountry’ shaf million heroinaddicts, thesehard-coreusersareour red
“drug problem”: tragic, resistant to solutions, but statistically minuscule.

Heroin and cocaine arethe scary drugsthat kegp the Drug War’ shome
firesburning, but vastly more people are touched persondly by awar on
marijuanathat yiedsfew benefits. Livesaren't saved. Violentcrimind
organizationsaren't digupted. Indtead, alot of harmless potheads -- and
the generally peaceful growers who supply them - go to prison at
enormous expenseto thetaxpayer. Diverting resourcesfrom thet war to
thetrestment of our smal but desperate population of drug dependents
would be an act of medical logic and fiscal genius.

Dan Baum, “ Smoke and Mirrors -- The War on Drugs and the Politics of Failure,” Little, Brown &
Company, 1997, pp. 155, 264-265, 331-332. Baum isaformer Wall Sreet Journal reporter.

Modern Americandrug and acohal palicy isadry-drunk crusade. The
ghrill anger at teenagers emanating from Washington in the guise of
“concern” isexactly thekind of denia and scapegoating to be expected
from an older generation that has not confronted the dimensions of our
owndrugtragedies. Yetfor dl thesound and fury inthe Beltway, the
neighborhood redlity isthat adolescents seem to beforming thair own drug
policy. Thelarge mgjority of teenagers, for now and for unknown
reasons, areres sting both the addicted examples of many of their elders
and the histrionics of the official anti-drug crusade.

Doesmarijuanakill? Inthe most recent year for which detailed netiona
vital statistics are available, 1990, 8,381 drug overdose deaths are
reported. Of these, threewereattributed to dl hdlucinogens (marijuana,
hashish, LSD, mescdine, psilocybin, peyote, etc.) put together. More
dangeroushy far were sdicylates (44 degths), aromatic analgesics (65

(continued...)
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The majority decision could be seen as cruel and short-sighted. | dissent.

*(...continued)

degaths), non-narcotic anagesics(aspirin, Tylenal, etc., 88 desths), and

nearly dl other drugs. These are muchtopped in the degth category, of

course, by prescriptiondrugs, heroin, cocaine, methamphetamine, and

amphetamine. Diuretic drugswereimplicated in 112 degths, yet nodrug

officadscaled pressconferencesto warn about “fighting for your life” in

ER over gout medicine.

But thelow rate of teen marijuanasmokers advancing to harder drugsis

not theonly flaw inCdifano’ s“ seppingdone’ or “gateway” dam: There

Isscant evidence that use of one drug causes use of another drug. Pot

use, inand of itsdlf, gopearsto predict no future problem with the hard

guff, as Clinton, Gore, and Clarence Thomas notably denote -- thoughiit

appears directly related to a surfeit of middle-aged hypocrisy.
Mike A. Mdes, “The Scapegoat Generation,” Common Courage Press, Monroe, Me,, 1996, pp. 168-
169, 182-183. Maylesisapoalitical scientist a the Universty of Cdifornia, and served asthe Presdent
of the Board of Directors of the Montana Children’s Trust Fund.
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APPENDIX

Although anincreasng number of datesare enacting datutes parmitting serioudy ill people
tousemarijuanalegaly for medicind purposes, themgority of statesstill provideno prospectiveaccess
tomarijuanafor medicd use Indaeswheredfirmaiverightstouse marijuanafor medicdnd purposeshave
not been enacted, individuasmay gl be prosacuted for possessing or using marijuanafor trestment of their
medical condition. Whenthese prosecutionsoccur, railsng the medica necessity defensemay providea
means of avoiding a criminal conviction.

The"“medica necessity defense’ isusudly grounded in either astate’'scommon law or
generd necessity defense datute. Regardless of itsorigin, the bad s of the necessity defenseisthat sodety
issometimeswilling to excuse or even justify what would otherwise beillega conduct that wasdoneto
avoid an even worse or gregater evil.{ 1} Indoing so, the defense reflects society’ sunderstanding that
sometimesforcesbeyond aperson’ scontrol placethe personin an emergency Stuationwhereheor she
must choose between theharm or “evil” of bresking the crimina code or complying with the code and
alowing an even greater harmor “evil” to occur. Inthese Stuations, if aperson violatesthelaw in order
to avoid the grester harm, the defense of necessity excusesthe person from being guilty of what would
otherwise be acrime.

“The pressure of naturd physica forces sometimes confronts a person in an emergency
with achoiceof two evils: either hemay violatetheliterd termsof the crimind law and thus producea
harmful result, or hemay comply with those termsand thus produce agreeter or equa or lesser amount
of harm. For reasonsof socid palicy, if thenarmwhichwill result from compliancewith thelaw isgrester
than that whichwill result from[violaing] it, heisby virtueof thedefenseof necessity judtifiedinviolating
it.” {2} Thelogic behind the defenseisamilar to thelogic prohibiting theimpodtion of civil ligbility in
gtuaionswhereaperson or property isharmedto avoid agreater harm. { 3} Stated differently, thedefense
goplieswheretheindividud actor determinesthat any reasonable personinhisor her Stuation wouldfind
the personal consegquencesof violating thelaw |ess severethan the consequences of compliance. { 4}
“Whiletheact itsdf isvoluntary in the sense that the actor conscioudy decidesto doit, the decisonis
dictated by the absence of an acceptable aternative.” {5}

“Traditiondly, the defense of necessity hasbeen characterized asbeing ether ajudtification
of or anexcusefor crimind activity.” {6} Whilethedifferences between thetwo exist { 7}, they sharethe
common result of negating criminal ligbility. Whether gpplied asajudtification or excuse, the defense
furthersthebdlief that people should not be punished for actionstaken which werenot of their own free
will. {8}

“Pendizingonewhoacted rationdly toavoid agreater harmwill sarvenather torenabilitate
the offender nor to deter othersfrom acting smilarly when presented with smilar circumstances.” {9}
Reather than discussed interms of necessity, “[t]he matter is often expressed in terms of choice of evils:
When the pressure of circumsiances presents one with achoice of evils, thelaw prefersthat heavoid the
grester evil by bringing about thelesser evil.” {10} For Smilar reasons, necessity defenses are sometimes
|abeled“competingharms” { 11} Under such crcumstances, theevil brought about fromviolatingthelaw
is deemed to be less than the evil which would have resulted from literal compliance with the law.
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For example, suppose Tom seesalittlegirl drowning in abackyard pool ashewaksdown
hisneighborhood sdewak. Supposefurther that Tom seesasign between himsdf and thelittlegirl which
says, “No Trespassing Violators Will Be Prosecuted.” Tom isnow confronted with achoice. Hecan
comply withthelaw and thelittlegirl will drown, or he can bresk thelaw of trespassand avoid the greeter
evil of alitlegirl sensdedy dying. If Tom wereto be charged with trepass after chooang to savethelittle
agirl, hecould raisethe defense of necessity in order to avoidwhat would otherwise beacrime becausethe
harmwhich Tom sought to avoid, thelittlegirl’ sdegth, was greater than theharm resulting fromviolating
the law against trespassing.

Inthe medical necessity context { 12}, courtsarerequired to balancetheinterest of an
individud in hisor her hedth and wdfare againg the government’ sinterest in upholding thecrimind law.
{13} Whenthemediand useof marijuanaisin question, “... the court must balance the defendant’ sinterest
in preserving hishedlth againg the State’ sinterest in regulating the drug involved.” {14} In order to
successfully presant the defensein this context, the defendant will typicaly berequired to convince the court
that their hedlth isthreatened to the degree that engaging in otherwise crimina activity iswarranted.
Although the specific requirementsvary from sate to sate{ 15}, thisusualy requiresaperson usng
marijuanafor medicing purposesto show that they acted under the reasonable bdief that their marijuana
usewasnecessary toavoid seriousmedica harm. { 16} Medica testimony and evidencefrom atreating
physcianor medicd expertisamog, if not dwaysrequired to supporttheclam. {17} Ina least onecase,
the absence of medical testimony prohibited the defense from being presented. { 18}

Theharm sought to beavoided must bemoreserious or greater thantheharm or “evil” of
breeking the gpplicable marijuanalaw. Thisaspect of the defenserequiresthejudgeor jury to evduaethe
severity of the harm that would result without marijuanause as compared to the harm of violating the
marijuanalaw. Whileit isdifficult to anticipatewhat judges or jurieswill decidein agiven case, themore
sverethe persond harmanindividud isseeking to avaid, the greater the chanceajudge or jury will decide
theindividud’ seffortsto avoidit wheregppropriate. Most importantly, the defenseaffordsindividudsthe
opportunity to present evidence of marijuand sability tominimizetheeffectsof ther diseaseor iliness. For
example, in Washington v. Diana{ 19}, “[t|he defendant, avictim of multiple sclerogs, tedtified asto his
bdlief that marijuanawasa’ primary sedative' for the*frudrations caused by multiplesdeross Whileno
argument was presented to thetria court concerning amedica necessity defense, the gppdlate court, in
the‘interestsof judtice,’ remanded the matter so that theissue could befully determined. The court was
cognizant that anecessity defenseisgenerdly avalable only when the physicd forcesof nature causethe
accused to take unlawful actionto avoid harmwhich socid policy deemsgreater than that which results
fromaviolaion of thelaw. It determined nonethdessthat the defendant should be afforded the opportunity
to demondratethe potentiad beneficid effects of marijuanaon the symptoms of multiple scleross” {20}

Many jurisdictions o require thet there be no other avallable optionsfor the individua
to avoid the harm. For example, in |daho, the defenseis nat gpplicable where the compdling drcumdtances
have been brought about by the accused or wherealegd dternativeisavailableto theaccused. {21} In
other words, if aviable, legd dterndtive trestment to marijuanaexids, theindividua cannot daim necessty
asadefense. Thereasoning behind thisresult isthat because alegd meansof avoiding theharm exids,
violating the law is not necessary.
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Technicdly, the defenseisonly gpplicablewhentherearenolegd meansof avoiding the
harm. However one court acoepted the viahility of the medical necessity defenseto marijuanapossession
In aglaucomacasewhere surgery, though risky, was nonethd ess apossble dternative course of trestment.
{22} Wherethedementisdtrictly required, it islikely to be contested. The prosecution and theindividud
frequently disagree about whether alegd dternativeexits Medica expertsareusad by both Sdesand the
questionisleft for thejudge or jury to decide. Asone court reasoned, for medica conditions“[o]bjective
standards of proof can be devel oped without undue hardship, sincethe existence of adisease and its
response to the drug can be demonstrated scientifically.” {23}

Althoughthecurrent law of necessity in somedaestechnicdly limitsmearijuana smediand
useto situationswhereindividua shave no other alternative, thelaw isusually appliedinamore
compassionate manner. NORML believesthat marijuanalaws should reflect the inherent rights of
individuasto choosetheir own course of trestment asisreflected in other legdl contexts. Thisreasoning
was used by the court in gpplying the medical necessity defense to marijuana possesson in United States
v. Randal and further suggeststhat medical decisonsbeleft toindividuasentirely. For example, the
abortion cases of Roev. Wade {24} and Doev. Bolton {25} stressthe fundamental natureof an
individud’ sright to preserve and control their own bodies. {26} These decisonsdlow awomanto
terminate apregnancy a any sagein which themaothersown exigenceisthreatened. { 27} Theimportance
of these casesinthemedica necessity context isthar demondration of just how “far-reaching istheright
of anindividua to preservetheir hedth and bodily integrity.” { 28} Accordingtothecourt in Randall,
judtification for usng marijuanaiseven moreeesly arrived a because, unliketheStuationsin Doeand Roe,
“...nodirect harmwill bevisted uponinnocent third parties, any mgor ill effectsfrom theinhaation of
marijuanasmoke will occur to the defendant alone.” {29} The Randal court went on to state that
Individua sgrowing marijuanafor their own persona consumption do not contributetotheillegd trafficking
of the drug and therefore are not injuring innocent members of the public. { 30}

TheRandall court also considered the reasoning of Stowev. United States{ 31}, an
unreported civil case. In Stowe, the plaintiffs sought to enjoin the FDA from preventing their cancer
uffering spousesfrom recaiving lagtrile, adrug banned by the FDA because whether it was an effective
cancer treating drug asunresolved. { 32} Thedistrict court enjoined the defendantsbecause ... the
plaintiff’ sright tomedica trestment with asubstancewnhich had demongtrably favorableeffectsonthelr
cancers superseded any interest of the government in protecting the genera public from adrug whose
propertieswere not condusvey proven.” {33} Thisright to medicd treestment wasthe baasfor thedidrict
court enjoining the FDA from preventing the plaintiffs from importing laetrile for their own use. { 34}

*kkk*

The requirement that no legd dternative be available may mean that the defenseisno
longer avallablein Sateswhere marijuanacan belegaly obtained for medica purposes. If marijuanais
needed, the gppropriate gatute must be complied with in order to possessthe substance. Individuaswho
illegdly obtain marijuanawill have consderabledifficulty showing that illegd possessonisnecessary when
alegd methodisreadily available. Another requirement for the defenseisthat the Satelegidature has not
preciuded the necessity defense sgpplicability to agiven st of crcumdiances. Asthe number of medica
marihuanacasesincreases, thepossihility exidsthet asatelegidature could amend their necessity defense
gatute to exclude the medical use or medicd marijuanause defense. NORML intendsto vigorousy
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discourageany such attempt and to continue advocating theimplementation of proceduresfor prospective
access to marijuanafor medicinal purposes.

Regrettably, asmal number of gatecourtshaveruled that the defenseisnat gpplicablein
their date. Insufficient tesimony regarding the medica need of the defendant and an unwillingnessto
meddiewiththeauthority of thelegidaturewerethemaost often articulated reesonsfor refusngto goply the
defense.

For example, aGeorgiacourt ruled there are no affirmative defensesto the possesson or
dissemination of marijuanafor medica, hedlth, or thergpeutica purposes. { 35} The court cited concerns
that the benefits of marijuanatrestment or thergpy had not been medically or scientifically recognized and
expressed concerns about infringing upon therole of thelegidature. {36} According to the Court, the
question of whether the use of marijuanafor medica purposes conditutesadefense must be answered by
thelegidaure { 37} “Theseareissuesinvolving safety, hedth and community moraswithinthe police
power of the Sate posng questionsfor resolution by the Generd Assembly rather then by the courts. For
usto rule otherwise would be ausurpation of alegidative prerogative.” { 38} Whilethisresultis
disgppointing, thefact that rdiable saentific evidence continuesto mount suggeststhat evenin Georgia, if
courts will not take action, perhaps the General Assembly will.

Even where the defense does apply, it is subject to change because medica research
continuesto find new medicind usesfor marijuana Asistruewith any medication or course of trestment,
whether marijuanais an gppropriate means of treetment isadecisonwhich should be thoughtfully mede
with the consultation of a physician.

*kkk*%

Footnotes:
{1} See Wayne R. LaFave, Substantive Criminal Law S5.4
{2} Id.
{3} Randall at 2249; citing C. Kenny, Outlines of Criminal Law 68-70 (1907).
{4} Randall at 2249, 2251.
{5} Id.
{6} Randdl at 2251; Seedso thediscusson of judtification and excusein Note, Judtification: The Impact
of the Model Penal Code on Statutory Reform, 75 Colum. L. Rev. 914 (1975).
{7} Wherethe dfenseis conddered ajudification, the crimina nature of the prohibited activity is negated.
Randall a 2251. Thisconclusionisbasad upon the concept that crimindity isderived from combininga
prohibited act with anevil mind. Id. “Wherethecrimind act was compdled by outsde drcumgtancesrather
than through the exercise of the actor’ sfree will, the requigite crimind intent isconsdered to belacking.”
Id. Theadbsence of freewill rendersthe crimeincomplete because the actor did nat have an evil mind while
committing theact. |d. Becausetherequiste mental dement ismissng, theactor isrdieved of crimina
responsibility. Further, because anyonesimilarly situated would be equally without evil intent, the
judtification gppliesto dl those so situated. |d. Necessty has aso been gpplied in theform of anexcuse.
Id.“Under thisview, crimind responghbility arisesupon the performance of every willed action, regardiess
of theunderlying reason for the choice. The actor may be excused from punishment for public policy
reasons but not because he waswithout blame. Here, unlike jurisdictions applying the defense asa
judtification, dl of thedementsof thecrimeare present. But athough guilt isestablished punishment isnot
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required because of extenuating circumstanceswhich mitigatethe seriousnessof theoffense. Under this
theory, the necessity defense must be applied on acase by case badsrather than by reason of agenerd
rule.” 1d.

{8} Id.

{9} Id.

{10} 1d.

{11} For example, see New Hampshire Criminal Code S627:1; 17-A M.R.S.A. S 103.

{12} Itisimportant to notethet the necessity defensedoesnot gpply in non-medica drug possession cases.
“The courtshave consstently refused to acknowledge anonmedica necessity (or “choiceof evils’) defense
in agate narcatics prosecution. Mogt often, thetheory isrgected on the groundsthat the defendant could
have avoided the “ emergency” at issue by taking advance precautions, or could have utilized alega
dternativeto committing the subject crime. “ Economic” necessity doesnot act asadefenseto adtate
narcatics action, ether, or will “nonphysicd” forces create a“choice of evilsgtuation.” 1 A.L.R5th 938
(1992).

{13} See Randall at 2252.

{14} Statev. Diana, 604 P.2d 1312, 1317 (Wash.App.Ct, 1979).

{15} For example, under New Y ork Law themedical necessity defenserequiresthe defendant to show:
“1) the defendant acted under areasonable belief, supported by medica evidence, that hisor her action
Was necessary as an emeargency meesureto avert animminent public or privateinjury; 2) the defendant’s
actionsdid not createthecrigs, 3) itisclearly moredesirableto avoid the public or privateinjury caused
by vidating the datute; 4) there are no avallable options, and 5) prior legidative action does nat preclude
the defenseand defendant’ sactionsarenot based only upon cong derationsof themordity and advisability
of thegtatuteviolated. Peoplev. Bordowitz, 588 N.Y .S.2d 507, 511 (Crimina Court of the City of New
York, New York County, Jury 5, 1991). Other jurisdictionsrequirelessin order to mekeaprimafacie
showing of the defense sgpplicatility. Washington datedlowsamedicd necessity defensewherethe court
finds “the defendant reasonably believed hisuse of marijuanawas necessary to minimizetheeffectsof [a
medica condition]; 2) the benefitsderived from itsuseare greater than theharm sought to be prevented
by the controlled substanceslaw; and 3) nodrug isaseffectivein minimizing the effects of the discese. Sate
v. Diang, 604 P.2d 1312, 1317 (Ct. App. Wash. 1979). Washington aso requires medical testimony to
corroborate the defendant’ s assertion that he or shereasonably believed their actionswere necessary to
protect thair hedth. State v. Diana, 604 P.2d 1312, 1317 (Court of Appedls of Washington 1979). Itis
worth mentioning that while articulating these generd requirements, the court also emphasized thet the
Oefense”.... exigsonly under very limited drcumgtances nat present in the routine caseinvolving controlled
substances.” Statev. Diana, 604 P.2d 1312, 1317 (Court of Appealsof Washington 1979). A smilar
goproach wastakenin Siatev. Hadtings, 801 P.2d 563 (Idaho 1990) where the court alowed adefendant
charged with fdony possesson of marijuanawas entitled to assart adefense of necessity under [daho Code
733-116. “ Thedefendant argued that the marijuanaplantsfound growingin her basement during apolice
searchweremedically necessary to control pain caused by her rheumatoid arthritic condition. Whilethe
court refused to creste agpecia defenseof ‘medicd necessty,’ it ruled that the defendant, upon remand
tothetria court, was entitled to introduce evidence rdated to the common law defense of necessity. 1
A.L.R5th938(1992), Satev. Hastings, 801 P.2d 563 (Idaho 1990). Thedementsof thedefensewere:
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(1) aspedficthreat of immediate harm; (2) that the same objective could nat have been accomplished by
less offensve dternatives, and (3) that the harm caused was not digproportionate to the harm avoided.
State v. Hastings, 801 P.2d 563 (Idaho 1990).
While unwilling to creste aspecid medica necessity defense, other courts hold that the medica use of
marijuanaiscovered under the common law necessity defense. See Statev. Hadtings, 801 P.2d 563, 364
(Idaho 1990). Thedementsof thecommon law defenseare: 1) A specific threet of immediate harm; 2)
Thecdrcumstanceswhich necessitatetheillega act must not have been brought about by the defendant; 3)
Thesameobjectivecould not have been accomplished by alessoffensvedterndiveavaladletotheactor;
4) The harm caused was not disproportionateto the harm avoided. Statev. Hastings, 801 P.2d 563, 364
(1dah0 1990); ssed 0 E. Arnolds& N. Garland, The Defenseof Necessity in Crimind Law: TheRight
to Choosethe Lesser Evil, 65 J.Crim.Law & Criminology 289, 294 (1974); C. Kenny, Outlines of
Crimina Law, 68-70 (1907); United Statesv. Moore, 486 F.2d 1139 (D.C.Cir. 1978). Perhagpsthe
broadest application of the defense occurred in Peoplev. Bordowitz, 588 N.Y.S.2d 507 (1991 City Crim
CY). “ Defendantsin prosecution for criminal passession of hypodermicingtrument were not guilty where
their defensethat they wereengaged in needleexchange program|judtified by exigenciescrested by AIDS
epidemicfdl withinmedica necessity defense. Defendantsdid not create AIDS cris's; harm defendants
sought to avoid-- spread of AIDSvirus-- wasgregter than harm of violating the statute; therewereno
meaningful availableoptionssncetherewereinsufficient drug trestment programsincity and noreasonto
believe that moretrestment dotswould comeinto exigencein the near future; no legidaive or executive
action preduded necessity defenseinthiscase; and medical evidenceindicated that useof dean needlieby
addicts preventsthe spread of HIV infection. 1 A.L.R.5th 938 (1992), People v. Bordowitz, 588
N.Y.S.2d 507 (1991 City Crim Ct).

In more generd terms, Section 3.02 of the Mode Pena Code provides: Judtification
Generally: Choice of Evils.
1) Conduct towhichtheactor believesto be necessary to avoid aharm or evil tohimsalf or to another is
justifiable, provided that:
a) theharm or evil sought to beavoided by such conduct isgreater than that sought to be prevented by the
law defining the offense charged; and
b) naither the Code nor other law defining the offense provides exceptions or defensesdedling with the
specific situation involved; and
) alegidative purpose to exclude the justification claimed does not otherwise plainly appear.
2) Whenthe actor wasrecklessor negligent in bringing about the Stuation requiring achoice of harmsor
evilsor ingpprasng thenecessity of hisconduct, thejudtification afforded by thisSectionisunavailadlein
aprosecution for any offensefor which recklessness or negligence,, asthe casemay be, sufficesto establish
culpability.
{16} Althoughtheunderlyingraiondefor theruleislargdy uniform, theactud dementsof thedefensevary
among jurisdictions. Consequently, practitionersare strongly advised to consult the caselaw of the
particular jurisdiction in preparing to present the defense.
{17} For example, Washington requiresmedica testimony to corroboratethe defendant’ sassartion that
he or shereasonably bdlieved their actionswere necessary to protect their health. Washington v. Diang,
604 P.2d 1312, 1317 (Wash.App.Ct. 1979)
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{18} See Statev. Bachman, 595 P.2d 287 (Hawaii, 1979). “While the court considered it ‘entirely
possible that medical necessity could be asserted as a defense to amarijuana possesson chargeina
‘proper casg (pursuant to HRS 703-302), such adefense would require proof of the benefiad effects of
marijuanause on the defendant’ s condition by competent medicd testimony, aswel asthe aosence or
Ineffectiveness of more conventiond medicd dternaives. The court emphasized that rdlief from ‘smple
discomfort’ would not suffice. Instead, the court said, the harm to which defendant is exposed must be
‘serious’ and ‘imminent.” The court noted, aswdll, that a statutory vehicle existed in the jurisdiction
whereby marijuanawas available through prescription by alicenssd medical practitioner.” 1 A.L.R5th938
(1992).
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