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SYLLABUSBY THE COURT

1. “Wheretheissueon an gpped fromthedrcuit court isclearly aquestion of law or
involving an interpretation of a statute, we apply ade novo standard of review.” Syl. pt. 1, Chrystal

RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).”

2. “"“Whenadauteisdear and unambiguousandthelegidaiveintent isplanthedatute
should not be interpreted by the courts, and in such acaseit isthe duty of the courts not to construe but
to apply the statute.” Point 1, syllabus, State ex rel. Fox v. Board of Trustees of the Policemen's
Pension or Relief Fund of the City of Bluefield, et al., 148 W. Va 369 [135 S.E.2d 262 (1964)
] Syllabus Point 1, Sate ex rel. Board of Trustees v. City of Bluefield, 153 W. Va. 210, 168
S.E.2d 525 (1969).” Syl. pt. 3, Central West Virginia Refuse, Inc. v. Public Service Com'n of

West Virginia, 190 W. Va 416, 438 S.E.2d 596 (1993).

3. “Thereare cartain conditutiond due processrequirementsfor notice of atax sae
of red property. Whereaparty having aninterestin the property can reasonably beidentified from public
records or otherwise, due process requiresthat such party be provided notice by mail or other meansas

certain to ensure actual notice.” Syl. pt. 1, Lilly v. Duke, 180 W. Va. 228, 376 S.E.2d 122 (1988).



Per Curiam:

Inthiscase, the Auditor of the State of West Virginia, the Honorable Glen B. Gainer, 1,
and the Mingo County Redevel opment Authority (the* Redevelopment Authority” ) both daim the right to
dispose of the same piece of property. The Auditor arguesthat hefollowed thelaw and, through his
agents, made avalid and enforcesble“tax-sa€’* of the property to anew owner. The Redevel opment
Authority arguesthat it hed ingtituted valid condemneation proceedings againg the same property and thet

the Auditor should not have been permitted to conduct the tax-sale.

TheCircuit Court of Mingo County concurred with the Redevel opment Authority, andin
an order dated Augugt 25, 1998, voided the deed granted by the Auditor, granted the tax-sal e purchaser
arefund, andimplictly granted ownership of the property to the Redevel opment Authority. Subsequently,
the Auditor gppeded thisdecison. Becausewefindthat the Auditor complied with the notice requirements
of W. Va Code § 11A-3-1, & seq., wefind that the tax-sdlewas vdid, and for the reasons set forth

below, reverse.

BACKGROUND

‘Weusetheterm “tax-sdle’ asshorthand for the entire processwhereby asheriff or the Auditor
sdlIsa auctionaproperty on which no onehaspadthered property taxes. Aswediscusswith grester
particularity, infra, thereare actudly two kinds of “tax-sdles” Firg, the sheriff of acounty triesto sl the
property & auction. If no onebuysat the sheriff’ ssde, after acertain time, the Auditor conductsasecond
sale. The property in this case was finally sold at the Auditor’s sale.
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Thiscaseinvolvesthe collison of acondemnetion action and aso-called tax-sde of land
onwhich thetaxeswereddinquent. Irene Green owned aninterest in property on Mate Creek, near Red
Jacket in Mingo County. 1n 1992, Irene Green died intestate, leaving several heirs.? For reasons
unknown, none of the Green heirs paid the property tax for severd years. Thisfalureto pay thetax on
Mrs. Green' sred property initiated astatutorily-required processwhereby theland eventudly would be

sold for payment of the taxes.’

Asthistax-saeprocessadvanced, the property cameto theatention of theMingo County
Redevd opment Authority. TheRedevd opment Authority decided thet it would liketo acquirethelaeMrs
Green' sproperty to usetheland to develop ahousing project. The Redevel opment Authority isan entity
created by the County Commission of Mingo County pursuant to W. Va. Code § 16-18-1, et seq., and

charged with the duty of ameliorating slum and blight in the county.*

AreneGrean' sheirswere JamesGreen, S, James Green, J., Alvin Green, Harvey Green, Connie
Green, and Patricia Green, to whom we shall refer as the “ Green heirs.”

*Therecordindicatesthat no taxeswere paid after 1992, but isunclear asto how many yearsthe
taxes went unpaid.

*UrbanRenewa Autharities’ or county or regiond “ Redevel opment Authorities,” thoughsimilar
in organization and function, should not be considered identica to“ County Devel opment Authorities,”
whicharegoverned by W. Va Code § 7-12-1 & seq1., and havethar own powers, duties, and limitations.
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TheRedeve opment Authority filed acondemnation proceeding againgt the property on
November 20, 1995.% Although the Redeve opment Authority served thiscomplaint upontheMingo
County Sheriff’ soffice, counsd for the Redeve opment Authority did not fileanotice of lispendenswith

the county clerk, whichwould have put any potentia purchaserson notice of the condemnation action.®

The Redevel opment Authority named the State of West Virginiain the complaint,
apparently in an effort to discover any claim the State might have had on the Green property. The
Department of Tax and Revenuereplied by |etter dated January 16, 1996, that the State had no liensupon

the property, but that the Mingo County Sheriff had alien upon the property for unpaid property taxes.

Inspiteof, or perhapsbecause of, the ongoing dedlings between the Green heirsand the

Redeve opment Authority, no one had paid the taxes Snce sometimein 1992. At some point, the Sheriff

*Therecord doesnot reved whether the Redeve opment Authority obtained awrit of entry for the
property.

%t would have been appropriate for the Redevel opment Authority to havefiled anotice of lis
pendensinthis case, asits suit concerned the ownership of thered estatein question. “A notice of lis
pendensis properly filed pursuant to W. Va. Code § 55-11-2 (1981) only when a person seeks ‘to
enforce any lien upon, right to, or interest in designated red estate.”” Syl. Pt. 1, Sateex rel. Watson
v. White, 185 W. Va. 487, 408 S.E.2d 66 (1991).

The Department of Tax and Revenueisconnected with the Governor’ soffice, and isnot apart
of the Auditor’s office.



of Mingo County (the“ Sheriff”) offered the property for sdlea auction.? No one purchased the property
at the Sheriff’ ssale, so pursuant to W. Va. Code § 11A-3-8 (1994), the Sheriff then“ certified” the

property to the Auditor of the State of West Virginia.®

Both procedures, the condemnation and thetax-sde, continued. 1nJuly 1996, counsd for
the Redevel opment Authority contacted an employeeof the Auditor’ soffice. On August 16, 1996, that
same employee of the Auditor’ s office faxed to counsd for the Redevel opment Authority adetailed
description of the taxes and feesthen owing onthe property. However, for reasons unknown, neither the
Green hairsnor the Redevel opment Authority ever paid thetaxes. Someeght monthslater, the Auditor’'s
agent, Deputy Commissioner of Delinguent and Nonentered Lands Stephen C. Suss, " sold the property
at auctionon April 23, 1997. At theauction, one VidaMaynard™ purchased the property from the

Auditor. However, therewasdill timeat thispoint for the owner to redeem the property by paying the

8Therecord does not indicate when the Sheriff conducted thissale. Aswediscussbeow, the
record suggeststhat thissalemay have occurred well beforethe Redevel opment Authority commenced
its condemnation action.

9If asheriff isunableto sall the property at auction to recover the delinquent taxes, the sheriff
“catifies’ the property to the office of the Auditor. In plainlanguage, thismeansthat the sheriff conveys
al of the pertinent information regarding the property to the Auditor so that the Auditor may attempt a
second auction sale pursuant to statute. W. Va. Code 88 11A-3-8, 11A-3-44, et seq. Beforethe
Legidaturerevised the Satute, the Auditor “took title” to theproperty, thusterminating therightsof the
delinquent owner. We discuss this change in the law in greater detail, infra.

%One of the duties of the Auditor of the State of West Virginiaisto act as“ Commissioner of
Delinquent and Nonentered Lands.” W. Va. Code § 11A-3-33 (1994). Pursuantto W.Va Code§
11A-3-34(1994), the Auditor may appoint deputiesto conduct auctionsto sall suchlandsinan effort to
recover delinguent taxes.

“No known relation to Chief Justice Maynard.
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accumulated taxesand fees. Asrequired by gatute, the Auditor’ soffice natified the Green harsof the sdle,
and of the amount they would haveto pay to redeem the property beforethe Auditor issued adeed to the

purchaser.

Meanwhile, back at the Mingo County Courthouse, the condemnation process had
gathered spead, and on September 15, the Circuit Court of Mingo County entered an order gpproving the
payment of $10,500 by the Redevel opment Authority into court (later to be paid to the Green heirs) and
granting theRedevd opment Autharity “immediate possesson”’ of theproparty. Still, nather the Greenheirs
nor the Redevel opment Authority paid the required sumsto the Auditor. Thetax-sde processand the
condemnation processfinaly collided on October 1, 1997, when Deputy Commissoner Suss conveyed,
at the request of the purchaser Ms. Maynard, aquitclam deed to the Green property to one Maggie

Harmon.?

Within the context of itsalready pending condemnation action, the Redevel opment
Authority moved the Circuit Court of Mingo County to set asdethedeed to Ms Harmon. The court then

requested the Auditor to gppear, So that the court could resolve the question of ownership. After some

“Although VidaMaynard purchased the property a the Deputy Commission’ ssdeby payingthe
accumul ated taxesand fees, she asked Deputy Commissioner Sussto convey her interest in property to
Maggie Harmon, adding yet another, minor complication to the facts of this case.
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delay, the Redevelopment Authority finally served the Auditor with acopy of the complaint in the

condemnation action and the judge conducted hearings on November 24, 1997 and May 18, 1998.2

After thehearingsand examining briefsfromthe Redeve opment Authority andthe Auditor,
Judge Thornsbury determined that the Auditor should have provided the Redeve opment Authority with
noticeof thesale. Theregfter, thecourt issued an order granting the Redevel opment Authority’ sMotion
to Set Asdeon Augudt 25, 1998, in whichit voided the deed conveyed by the Auditor to Ms. Harmon,
ordered any condderation paid a thetax-sdleto be returned to the buyer, and thus uphdditsearlier grant

of possession of the Green property to the Redevel opment Authority.*

The Auditor appeded the decisonto this Court, and arguesthat he, the Auditor, or his
agentsfollowed the satutorily mandated procedurefor thetax-sale, and that the tax-sale deed conveyed

to Ms Harmonwasvdid. However, for reasons not clear to the Court, the Auditor requeststhat this

LAt theMay 18, 1998 hearing, James and Sidney Green appeared and dleged that they had paid
thetaxes, and presented areca pt for amoney order. Had the Green hersactudly paid thetaxes, thiscase
probably would have turned out differently. However, the record indicates that the judge doubted the
authenticity of the receipt, which may have been dtered. He granted the Greensfive daysto obtain proof
of payment, which goparently they falled to produce. Noneof the Green harsactively participatedinthis
appeal.

“The Redeve opment Authority had dready paid into the court approximately $10,500, which was
thevdueof the property, asdetermined by specid commissoners, gppointed pursuant to the condemnetion
process. The Green heirs were to receive this sum in compensation for the land taken by the
Redevelopment Authority.

The Redevd opment Authority chose not to submit abrief inthismatter. Additiondly, the Auditor
choseto submit the case on briefs, forgoing an opportunity for ord argument. The Green hairsdid not
(continued...)



Court vdidate his adherence to the procedure, but sill set asdethe deed to Ms. Harmon, order her
condderation returned, and alow the Redeve opment Authority possession of the property. Becausewe
find that the Auditor fulfilled his obligations under the satute, we hold thet the sde by the Auditor must

stand.

STANDARD OF REVIEW

We are asked to examine the lower court’ sinterpretation of the Satute thet regulates tax-
sdes. Insuch anexaminaion, our review isdenovo. “Wheretheissue on an gpped fromthecircuit
court isclearly aquestion of law or involving an interpretation of astatute, we gpply ade novo sandard
of review.” Syl. pt. 1, Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).
Furthermore, wehaveaduty to goply the tatute aswritten when itstermsare not ambiguous. “*“When
adauteiscear and unambiguousand thelegidativeintent isplain the satute should not beinterpreted by
the courts, andinsuch acaseitistheduty of the courtsnot to construe but to gpply the satute.” Point 1,
gyllabus, State ex rel. Fox v. Board of Trustees of the Policemen's Pension or Relief Fund of
the City of Bluefield, et al., 148 W. Va. 369 [135 S.E.2d 262 (1964) ].” Syllabus Point 1, Sate ex

rel. Board of Trusteesv. City of Bluefield, 153 W. Va. 210, 168 S.E.2d 525 (1969).” Syl. pt. 3,

13(....continued)
participate in the gpped in any fashion. Thusthe Court does not have the breedth of information usudly
available when two or more parties brief and argue a case.
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Central West Virginia Refuse, Inc. v. Public Service Com'n of West Virginia, 190 W. Va. 416,

438 S.E.2d 596 (1993).

DISCUSSION

From the record we will attempt to reconstruct the arguments of the parties.”® The
Redevelopment Authority claimsthat the Auditor and the Sheriff of Mingo County had actual or
condructive notice of the Redevel opment Authority’ sdamto the property. Becauseof thisnotice, ether
the Sheriff or Auditor should have halted the tax-sdle process and dlowed the Redevel opment Authority
to condemn the property, presumably alowing the Redevd opment Authority the opportunity of paying the

delinquent taxes at some future time.

Asaninitia matter, the Auditor arguesthat, because of theimportance of findity intax-
des itisimperaivethat no court overturn avaid sdle. To do othewisewould invite aflood of chdlenges

and would create title problems for thousands of buyers who obtained their property through tax-sales.

Weagreewith the Auditor thet confidencein oné stitleto landisof paramount importance.

Aswe haveremarked previoudy, “certainty abovedl dseisthe preeminent compelling public palicy to

*Asnoted, the Redeve opment Authority did not submit abrief and neither party choseto appear
to arguethis case before the Court, thuswerely upon the record and the brief submitted by the Auditor.

8



be served.” Hockv. City of Morgantown, 162 W. Va. 853, 856, 253 S.E.2d 386, 388 (1979). We

areaso mindful that the government must make atimely collection of property taxesin order to function

properly. Aspointed out by the Legidlature:

Inview of the paramount necessity of providing regular tax incomefor the
date, county and municipa governments, particularly for school purposes
andinview of thefurther fact that delinquent land not only condtitutesa
publicliability, but also representsafailure on the part of delinquent

private owners to bear afair share of the costs of government, . . .

W. Va Code § 11A-3-1(1994)."

The entire section reads:

Inview of the paramount necessity of providing regular tax incomefor the
date, county and municipa governments, particularly for school purposss;

andinview of thefurther fact that ddlinquent land not only conditutesa
publicliability, but also representsafailure on the part of delinquent
private ownersto bear afair share of the costs of government; andin
view of therightsof ownersof red property to adequate noticeand an
opportunity for redemption before they are divested of ther interestsin
red property for fallureto pay taxesor havether property entered onthe
land books; andinview of thefact that the circuit court suitsheretofore
provided prior to deputy commissioners sales are unnecessary and a
burden on thejudiciary of the state; and in view of the necessity to
continuethe mechaniam for the digpostion of escheated and wasteand
unappropriated lands, now therefore, the Legidature declaresthat its
purposesintheenactment of thisarticdleareasfollows: (1) Toprovidefor
the speedy and expeditious enforcement of thetax daimsof thestateand
its subdivisions; (2) to provide for the transfer of delinquent and
nonentered landsto those moreresponsbleto, or better ableto beer, the
dutiesof dtizenship thanweretheformer owners, (3) to secure adequate
noticeto ownersof ddinquent and nonentered property of the pending
Issuance of atax deed; (4) to permit deputy commissonersof deinquent
and nonentered lands to sell such lands without the necessity of
proceedingsin the circuit courts; (5) to reduce the expense and burden
on the state and its subdivisions of tax sales so that such salesmay be

(continued...)



WegrouptheAuditor’ sassgnmentsof error into two categoriesfor the purposesof this
opinion: (1) that thelower court made demands of the Auditor that are not required by the gatute, and (2)
thet thelower court improperly equated phonecalls, | etters, and communicationswith another am of Sate

government with notice to the Auditor sufficient to trigger new obligations under the statute.'®

Frda werecognizethat thisareaof thelaw has undergone sgnificant change inthelast
severd years, with each change increasing the protections afforded the delinquent land owner. Aswe
noted in Lilly v. Duke, 180 W. Va. 228, 376 S.E.2d 122, (1988), the U.S. Supreme Court cases of
Mennonite Bd. of Missionsv. Adams, 462 U.S. 791, 103 S.Ct. 2706, 77 L.Ed.2d 180 (1983), and
Tulsa Prof. Collection Serv. v. Pope, 485 U.S. 478, 108 S.Ct. 1340, 99 L.Ed.2d 565 (1988),

forced us to reevaluate earlier versions of the statute we are examining today:

*(...continued)
conducted in an efficdent manner while respecting the due processrights
of ownersof rea property; and (6) to provide for the disposition of
escheated and waste and unappropriated lands.

W. Va Code § 11A-3-1(1994)

BQedificaly, the Auditor contendsthat thelower court erred by applying theduties of the Sheiff
to the Auditor, by applying to the Auditor anctice requirement actualy belonging to the purchaser of a
property, by finding that aphone call and aletter constituted proper notice to the Auditor of the
Redevel opment Authority’ sinterest, by finding that the Auditor’ sagentsshould have provided persond
notice of the saleto the Redeve opment Authority, by finding that notice to the Department of Tax and
Revenue aso condituted notice to the Auditor of the Redeve opment Authority’ sinterest in the property,
and by holding that the wrong party should receive arefund, upon the recision of the sale.

Wedisagree with the Auditor’ sother assgnment of error, that the Redeve opment Authority did
not have ganding to chdlengethesde. Wefed that thelower court had discretion tocondder thismétter,
asit dready had the pending condemnetion action beforeit, athough ordinarily any such suit shouldbefiled
on behalf of the former owners.
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[ T]hese cases prescribe certain condtitutiona due processrequirements
for notice of atax sdeof red property. Whereaparty having an interest
in the property can reasonably be identified from public records or
otherwise, dueprocessrequiresthat such party be provided noticeby mail
or other means as certain to ensure actual notice, as set out in
Mennonite:

“Notice by mail or other meansas certain to ensure actua noticeisa
minimum condtitutiond precondition to aproceedingwhich will adversdy
affect theliberty or property interestsof any party, whether unlettered or
well versedin commerad practice, if itsname and address are reasonebly
ascertainable” 462 U.S. at 800, 103 S.Ct. at 2712, 77 L.Ed.2d & 188.
(Emphasisin original).

Thus, we concludethat W. Va Code, 11A-3-2 (1967), was, prior toits
amendmentsin 1983 and 1985, congtitutionaly invalid insofar asit
permitted the sdle of red property without persona noticeto affected
owners and others having an interest in the property.

Lillyv. Duke, 180 W. Va 228, 231, 376 S.E.2d 122, 125 (1988). The end result of thisandysiswas
anew syllabus point underlining theimportance of providing notice to those who have aninterest of
record in property:

Thereare certain condtitutiond dueprocessrequirementsfor noticeof a

tax sdleof red property. Whereaparty having aninterest inthe property

can reasonably beidentified from public recordsor otherwise, due

process requires that such party be provided notice by mail or other
means as certain to ensure actual notice.

Syl. pt. 1, Lilly v. Duke, 180 W. Va. 228, 376 S.E.2d 122 (1988). After thisruling, the Legidature
found it necessary to make additiona changesto the datute, anending it again effective uly 1, 1994. We
noted this change in alater case:

Werecognizethat, in 1994, our legid ature amended and reenacted

articles 3 and 4, substituting present W. Va Code, 11A-3-1to 11A-3-68

for former W. Va Code, 11A-3-1t0 11A-3-44, concerning sdleof land
for taxes, and subgtituting present W. Va.Code, 11A-4-1t0 11A-4-7
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for former W. Va Code, 11A-4-110 11A-4-41, concerning sdle of lands
for school funds. . . .

Sewartv. MCInc., 192W. Va 441, 447, n. 18, 452 S.E.2d 899, 905 n. 18 (1994). Thusthe Satute
weaddresstoday differssubgtantialy from that found lacking inLilly, supra. Bearing thedtaute shistory

in mind, we examine the obligations it places upon a sheriff and the Auditor.

A.
A Sheriff’s Duties Under the Statute
The Legidature has described the process whereby the state may sdll property for non-
payment of taxesin W. Va Code § 11A-3-1, e seq. (1994). Thedraftersof thischapter divided it into
three parts. Part 1 explainsthe duties of asheriff, Part 11*° setsforth the duties of the Auditor, and Part

111#* deals with several miscellaneous provisions.

TheCoderequiresasheriff to publishalist of propertiesonwhich thetaxesare ddinquent
and to send a“notice of delinquency” to certain parties. Specifically,

(&) On or beforethetenth day of September of each year, the
sheriff shdl prepareasecond lig of delinquent lands, which shdl indude
al redl estate in his county remaining deinquent as of thefirst day of
September, together with anotice of sale, inform or effect asfollows:
[description of required form omitted] . . . .

W. Va. Code 88 11A-3-1 through 32.
“W. Va. Code 88 11A-3-33 through 66.
?'W. Va. Code 88 11A-3-66 to end.
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The sheriff shdl publishthelist and notice prior to the sdle date
fixedinthenoticeasaClassl|1-0legd advertissement in compliancewith
theprovisionsof articlethree, chapter fifty-nine of thiscode, and the
publication areafor such publication shall be the county.

(b) Inaddition tosuch publication, no lessthan thirty daysprior
tothe sdethe sheriff shdl sendanctice of such ddinquency and thedate
of sdeby cetified mail: (1) To thelast known address of each person
lised in theland books whose taxes are ddlinquent; (2) to each person
having alienonred property uponwhich thetaxesare due as disclosed
by astatement filed with the sheriff pursuant to the provisionsof section
three of thisarticle; (3) to each other person with aninterest inthe
property or withafidudary rdaionshipto apersonwith aninteres inthe
property who hasinwriting ddlivered to the sheriff on aform prescribed
by thetax commissoner arequest for such notice of ddinquency; and (4)
inthe case of property which indludesaminerd interest [which doesnot
apply inthiscase] . . . .

W. Va. Code § 11A-3-2 (1995).2

Essertidly asheriff mugt publishanaticein the paper, and must mall anoticeto partieswith

an interest of record, or to partieswho have, in the prescribed manner notified the sheriff of their
interest in agiven property. Aswe discuss below, these obligations of asheriff do not apply to the
Auditor, who has his own statutory obligations. Also, nothing in the record suggests that the
Redevelopment Authority complied with any of theconditionsof W. Va Code § 11A-3-2 (1995), quoted
above. Although the Redevel opment Authority did servethe Sheriff with acopy of theorigind complaint

from the condemnation action (and the record suggeststhat thismay have beenfiled after the attempted

ANedo not addressthe Code sectionsthat set forth the duties of apurchaser a a“ sheriff’ ssae”’

as the Sheriff was unable to sell the property in this case.
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sdehad dready occurred)® thereisno evidencethat the Redeve opment Authority attempted to usethe
gatutorily mandated methodsof providing noticetothe Sheriff of itsallegedinterest inthe Green Property.
Weagreewith the Auditor that thelower court erredin gpplying therequirementsof W. Va Code 8 11A-

3-2 (1995) to the Auditor or his agents.

Whilewein no way intend to wesken the due process protections provided by Lilly v.
Duke, supra, wenotethet, in addition to the fact that the Authority did not follow the statute and provide
proper noticeto the Sheriff, inthisparticular casetheRedevd opment Authority wasnat prejudiced by any
lack of notice of thesheriff ssde. Indeed, the Sheriff never sold the property, but rather “certified” itto
theAuditor. Moreover, asthelower court’ sorder pointsout, the Redevel opment Authority had severd
communicatiionswiththe Auditors sofficetha reveded: that thetaxeswere ddinquent, thet the property

was potentiadly subject to asale by the Auditor, and thet by paying acertain amount by acertain dae any

#The record does not reveal the date of the Sheriff’ ssale. One document suggests that the
property was“ sold” in 1992, and another notesthat the taxeswere delinquent from 1992 until 1997. In
any event, thenormd process of collecting property taxes, asreveded by the code sectionsweditein this
opinion, isthat taxes, though they beginto accrueon thefirg of January, arenot “due’ until July 1. The
taxesfor agiven year, such as 1993, would bedue duly 1, 1993, but would not actudly be ddinquent until
April 30,1994. The Sheriff would not conduct asale until October or November of thet year, and, if the
property did not sdl and was certified to the Auditor, the Auditor could not have sold the property for an
additional 18 months.

Thus, evenif we presumethat the Green heirs paid the 1992 taxesin 1992, and it wasthe 1993
taxesthat became ddinquent, then the Sheriff’ sattempted sdewould have occurred inthefdl of 1994, a
year beforethe Redeve opment Authority filed its condemnation complaint. Evenif, for reesonsunknown,
the Sheriff’ sattempted sale did not take place until the next year, it most likely occurred beforethe
Redeved opment Authority filed itsinitial complaint on November 20, 1995, and before the Sheriff recaived
sarvice of process on December 13, 1995. In ether case, theissue of notice fromthe Sheriff would
bemoot, asthe Sheriff’ sattempted s ewould have been over beforethe Redeve opment Authority had
filed anything.
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lienscould easly beremoved. Itisobvioustheat reoongble personsacting on behdf of the Redevd opment

Authority had actual notice of the status of the proceeding to collect delinquent taxes on the property.

B.
The Auditor’s Duties Under the Statute

In addition to his constitutional duties, the State Auditor “shall ex officio be state
commissioner of delinquent and nonentered lands.” W. Va. Code § 11A-3-33 (1994).

The auditor isempowered, and it shall be his duty, through the land

department in hisoffice, to administer and carry into execution thelaws

withreferenceto suchlands. Theauditor on behdf of the Sate shdl have

power to hold and manage such lands, and to exercise dl other powers

incident to the powers and duties conferred upon him by this article.
Id. Inorder to carry out these duties, the Auditor gppoints“ deputy commissoners’ to act ashisagents.
W. Va Code § 11A-3-34 (1994). Oncethe sheriff hasattempted asde, any property not purchased at
thesdeis*“certified” to the Auditor, pursuant to W. Va. Code § 11A-3-8 (1994).%* If no party steps
forward to redeem such a property within 18 months after certification, the land may be sold by adeputy

commissioner. W. Va. Code § 11A-3-42 (1994).

*Prior to the changesmade by the L egidaturein 1994 the State actualy “ purchased” the property
If not sold at thetax sde, and titleto theland passed to the State, essentidly stripping theformer owner of
hisor her interest at that point in the process. Because of the due process problemsinherentinsucha
scheme, now asheriff issad to “ cartify” the property to the Auditor, but title il restswith the (Soon-to-
be-former) owner until thedeputy land commissoner conveysadeed a the end of the tax-sale process.
W. Va Code 8§ 11A-3-8 (1994).
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The Coderequiresthe Auditor to createalist of al such propertiesand to submit acopy
of thislist to the county clerk of each county. In so doing, the Auditor “certifies’ thislist to deputy
commissonesinpreparaionfor sde. W. Va Code§ 11A-3-44 (1994). The Coderequiresthe deputy
land commissioner to sell the propertieson the list at auction.

Each tract or lot certified to the deputy commissioner pursuant to the

preceding section shdl be sold by the deputy commissioner at public

auction a the courthouse of the county to the highest bidder betweenthe

hours of ten in the morning and four in the afternoon on any business

working day within one hundred twenty daysafter the auditor has cartified

thelandsto the deputy commissoner asrequired by the preceding section.

W. Va Code 8§ 11A-3-45(a) (1995).

The only notice requirement that gppliesto the Auditor iscontained in the next section,
which requires the Auditor to publish notice of an impending deputy commissioner’s sale.

Once aweek for three consacutive weeks prior to the auction requiredin

the preceding section, thedeputy commissioner shdl publishnoticeof the

auction asaClass|11-0legd advertisement in compliance with the

provisions of article three, chapter fifty-nine of this code, and the

publication areafor such publication shall be the county.
W. Va Code 8 11A-3-46 (1995). After thesde, thedeputy commissoner submitsareport to the Auditor
who then gpproves of each sdeunlesshefindsasdenat to be*inthebest interestsof thestate” inwhich

case he will disapprove of the sale. W. Va. Code § 11A-3-51 (1995).

Thepoint a whichaparty hastheobligationtomail or deliver persond notice occursafter
thedeputy land commissoner’ ssde Evendter asae, theorigind owner dill hasan opportunity to redeem

the property by paying thetaxes. Once someone has purchasad aproperty at that sde, the new purchaser
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has an obligation toidentify those parties entitled to redeem the property before that new purchaser can
receive a deed to the property.

(@ Within forty-five daysfollowing the gpprova of the sale by theauditor

pursuant to section fifty-one of thisarticle, the purchaser, hisheirsor

assigns, inorder to secureadeed for thered edtatepurchased, shdl: (1)

Preparealig of thoseto be served with natice to redeem and request the

deputy commissioner to prepare and serve the notice as provided in

sectionsfifty-four andfifty-five of thisartide, and (2) deposit, or offer to

depogit, with the deputy commissoner asum sufficient to cover thecosts

of preparing and serving the notice.
W. Va Code §11A-3-52(a) (1995). Thedeputy land commissoner then takesthe purchas’ slist and
mailsanotice prepared in accordancewithW. Va Code § 11A-3-55 (1995) to every persononthelist.
Intheevent that no one comesforward to redeem the property before the deadline given inthenatice, the
deputy commissioner conveysadeed for the property to the new purchaser pursuantto W. Va Code §
11A-3-59 (1995). Nothing inthe record suggeststhat Auditor Gainer or Deputy Commissoner Suss

failled to comply with any of these requirements.

Essntialy, theonly way thet the Redevel opment Authority may successfully challengethe
conveyance of thedeed to the new purchaser isto show that the Redevel opment Authority should have
been onthelist prepared pursuant toW. Va. Code 8 11A-3-52 (1995) of “thoseto be served with notice
toredeem.” However, therecord reflectsthat, asof thetime of thedeputy land commissonerssae, the
Redeved opment Authority had not given congtructive notice of itsstanding by filing alispendens, nor had

it served the Auditor or Deputy Commissioner Sluss with the complaint in its condemnation action.

17



The Redevel opment Authority medetheargument b ow, and the judge agreed, thet either
the phonecdlsand | ettersexchanged between counsd for the Authority and an employee of the Auditor's
office, or the communications between the Authority and the State Department of Tax and Revenuewere
aufficient, inlieu of proper noticeto the Auditor or proper recordation of the pending action. Wearenot

persuaded by this argument.

Itistruethat counsd for the Redevelopment Authority called the Auditor’ sofficeand
spoke with an employee about the Green property. It istruethat the employee then faxed to the
Redevel opment Authority adocument showing the taxes and feesdue on the property. But we cannot
equate thisinteraction with filing proper noticein the courthouse or properly serving the Auditor witha
complaint in the condemnation action. \Whilethismight have been, and probably was, aufficent to givethe
Authority actud knowledge of the pendency of thetax collection process, it was not sufficient to convert

the Authority into an entity entitled to service of formal notice under the statute.

A purchaser of the property a the Auditor’ ssdeisrequired to assemble alist of parties
who hold someinterest in the property. The purchaser must make adiligent search of public recordsto
identify interested parties. If wedlow acdl to the officeto equa natice, then we place upon the Auditor
(and presumably every sheriff) the near impossible burden of creeting aduplicate sysem of recordation of
property interestsfor “ people who caled in,” which the purchaser would a so have to search to find

additional interested parties. Thiswe will not do.
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Nor arewein agreement that the Redevel opment Authority’ scommunicationswith the
Department of Tax and Revenue condiituted any sort of noticeto the Auditor. Asthe Department correctly
informed counse for the Redevel opment Authority, thereisno direct or departmental connection between
theaoffices Wearenaot indined tofind that communicating with the Department of Tax and Revenueisthe
legdl or practical equivaent of serviceof noticeonthe Auditor, or caninany way affect the Auditor’ ssale

of the property.

In sum, we are not sympathetic to the Redevel opment Authority’ sarguments; the
Redeve opment Authority did not properly recorditsinterestintheclerk’ soffice; it did not follow the
proper proceduresto provide the Sheriff with notice of itsinterest; it did not servethe Auditor or his
Deputy Commissoner withthecomplaint inthe condemneation action, and, perhapsmod sgnificantly, itdid
not pay thetaxes, or arrangewith the Green hairsto pay thetaxes, even though it had actual knowledge
that the property was ddlinquent and subject to sale by the Auditor dmost ayear before the property was

sold at auction.

V.

CONCLUSION

For thereasons stated, thejudgment of the Circuit Court of Mingo County isreversed and

remanded for further proceedings consistent with this opinion.
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Reversed and remanded.



