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Thisper curiamopinionincludesafootnote (note 2) that | think could be*dangerousin
the wrong hands.”

Let meillustrate my concern with two hypotheticals.

In both cases, A and B, the palice find aperson (the defendant) standing over acorpse
with a smoking pistol.

Incase A, the police arrest the defendant right after they get tothe crime scene, but they
takethalr time (ahaf an hour) a the scene before they put the defendant in apolice car and transport him
tojail.

In case B, the police are dower to decideto arrest the defendant, and only do so after a
half an hour -- and then they take him immediately to jail.

In both cases, the person repeatedly refusesto answer police questionsa the crime scene
about what happened and how thevictimwas shot. And later, in both cases, at hismurder trid, the
defendant “explains’ for the first time that he was attacked by the person whom he shot.

Thequestionis-- in both case A and in case B -- can the prosecutor make this argument
tothejury: “Why didn’t thedefendant tdll this* | wasatacked' dory tothepalice a the crime scene? His
glenced theaimescene showsthat heismaking thisstory up. Any innocent personwould haveexplained

what happened!”



Clearly, suchanargument isimpermissbleincase A -- because such an argument would
becommenting on“pog-arrest” slence. But what about case B, wherethe personwasnot “ under arrest”
when he was silent?

Why should commenting on the person’ sslenceintheface of palice questionsbe different
-- and thus* conditutiondlly permissible’ -- in case B? People generdly haveaconditutiond right not to
explain thar actionsto the police, whether or not they are* under arrest” -- that’ s part of what makes
America a (perhaps uniquely) “free country.”

When the police read people their Miranda rights, the police are not conferring “the
righttoremainglent.” The police areinforming the person of aright that they already have-- in my
judgment, both pre- and post- arrest.

In both hypothetical cases, aprosecutorid argument that the person “didn’t say anything
tothepolice” would seemingly pendizethe exercise of acondtitutiond right. Soin both cases, suchan
argument by a prosecutor would seemingly be impermissible -- at least in this hypothetical context.

Ohbvioudy, inred lifethiscould beacomplexissue. A footnoteinaper curiamopinion
doesnot sHtlethelaw. | think we may need to look a thisissue more carefully if it comesbeforeusina
subsequent case.

| otherwise concur in the majority opinion.



