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SYLLABUSBY THE COURT

1. “‘Prohibitionliesonly torestraininferior courtsfrom proceeding in causesover
whichthey havenojurisdiction, or, inwhich, havingjurisdiction, they areexceading thar legitimate powers
and may not be used as a substitute for writ of error, appedl or certiorari.” Syl. pt. 1, Crawford v.
Taylor, 138 W. Va 207, 75 SE.2d 370 (1953).” Syl. pt. 2, Cowiev. Roberts, 173W. Va. 64, 312

S.E.2d 35 (1984).

2. “A writ of prohibition doesnat lieintheabsence of adear showing thet atrid court
Iswithout jurisdiction to hear and determine aproceeding, or, having such jurisdiction, hasexceededits

legitimate power.” Syl. pt. 1, Fahey v. Brennan, 136 W. Va. 666, 68 S.E.2d 1 (1951).

3. “Where partiesto acontract agreeto arbitrate either all disputes, or particular
limited disputesarising under the contract, and where the partiesbargained for thearbitration provison,
such provisonishbinding, and specificaly enforcegble, and al causes of action arisng under the contract
which by the contract terms are made arbitrable are merged, in the aasence of fraud, into the award of the
arbitrators.” Syl. pt. 1, Board of Educ. of Berkeley County v. W. Harley Miller, Inc., 160 W. Va

473, 236 S.E.2d 439 (1977).



4, Themereexisenceof acontractud agreement among litigantsto arbitrateadispute
does not deprive acircuit court of subject matter jurisdiction so asto prevent the entry of adefault

judgment.



McGraw, Justice:

Inthisorigind jurisdiction proceeding, petitioners seek awrit of prohibition requiring the
Circuit Court of Wood County to vacateadefault-judgment order entered in abreach-of-contract action
brought againgt them by respondent Fellowship Baptist Church (“Church”). Petitioners assart that the
lower court lacked subject-metter jurisdiction over theunderlying suit duetotheexistence of an arbitration
provisonin acontract between the Church and petitioner Barden and Robeson Corporation (“Barden”).
Wergect petitioners request for prohibition relief, finding that an agreement to arbitrate adispute does

not divest a court of subject matter jurisdiction.

l.
BACKGROUND
The pertinent facts of thiscase, asstatedin the pleadings before us, are sraightforward.
Petitionerswereinvolvedin designing and condructing an additiontothe Churchy shbuildingin Vienna West
Virginia. After thework wascompleted, the Church asserted that the height of the calling in the basement
of the addition was lower than what was agreed to. Specificdly, it has maintained that it specified the
caling height at ninefeet, and that whileearly plans provided by Barden indicated such height, the celling
was subsaquently lowered to seven feet, eght inches without the Church being given adeguate notice of

such change.



Thework was performed pursuant to two contracts: one between the Church and
petitioners Bob and Gene Hutton, doing business as Ray Builders, Inc.; and another between the Church
and Barden. The latter contract, dated July 30, 1998, contains the following arbitration clause:

Any digoute arisng out of this Agreement will be submitted to

arbitration in accordancewith the Rules of the American Arbitration

Association. The Purchaser shdl beresponsiblefor dl attorneysfees

incurred asaresult of thefallureto maketimdy paymentsto The Barden

& Robeson Corporation, including legal expenses of Arbitration. The

non-prevailing party shal pay all costs attended to as aresult of

Arbitration.

The Churchmaintains, inter alia, that therewasno agreement to arbitrate dueto thefact that the trustees
of the Church executed afacamile copy of the contract, whereinthesmadl print of thearbitration dausewas

“virtually unreadable as a faxed document.”

Following unsuccessful efforts at negotiating a settlement to the dispute,* the Church
brought an action againg petitionersin the Circuit Court of Wood County. Thereisagpparently no dispute
that petitionerswere served with the complaint on April 7,1999. After petitionersfailed to regpondto the
complant, the Church moved for, and on June 1, 1999 was granted, adefault judgment pursuant toW. Va
R. Civ. P. 55. Petitioners subsequently moved to set asdethe default judgment under Rules 55(c) and
60(b) of theWext VirginiaRulesof Civil Procedure. Inthar mation, petitionersrelied uponthecriteriaset
forth in syllabus point three of Parsonsv. Consolidated Gas Supply Corp., 163W. Va. 464, 256

SE.2d 758(1979), and assarted they should berdieved fromjudgment because (1) thedday inanswering

'Prior to suit being filed, Barden informed counsdl for the Church, by correspondence dated
February 10, 1999, as to the existence of the purported arbitration agreement.
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thecomplaint resulted from excusable neglect in that Barden wasrequired to engage in thetime-consuming
task of retaining loca counsdl; and (2) thecircuit court lacked subject matter jurisdiction over theaction
asaresult of the purported agreament to arbitrate.? According to petitioners, the circuit court, a ahearing
conducted on July 16, 1999, indicated itsintention to deny thismotion. Itisundear astowhether anorder

giving effect to such ruling has ever been entered by the court below.

.
STANDARD FOR PROHIBITION RELIEF

In accord with the provisonsof W. Va Code § 53-1-1 (1923), “‘ [p]rohibition liesonly
to restraininferior courtsfrom proceeding in causes over which they haveno jurisdiction, or, inwhich,
having jurisdiction, they are exceeding their legitimate powersand may not be used asasubditutefor writ
of error, appedl or certiorari.” Syl. pt. 1, Crawford v. Taylor, 138 W. Va. 207, 75 S.E.2d 370
(1953).” Syl. pt. 2, Cowiev. Roberts, 173W. Va. 64, 312 SE.2d 35 (1984). Although petitioners
inthiscasemay have other avenuesfor challenging thejurisdiction of the circuit court, thisCourt has
previoudy indicated that “whereit gppearsthat acourt isproceeding without jurisdiction. . . prohibition
will issue regardless of the existence of other remedies.” Sate exrel. West Virginia Truck Siops,
Inc. v. McHugh, 160 W. Va. 294, 302, 233 S.E.2d 729, 734 (1977). See also Health

Management, Inc. v. Lindell, — W. Va. —, 528 SE.2d 762, 767 n.6 (1999); Sate ex rel. City

*The arguments submitted to this Court, aswell as those tendered to the circuit court, make no
diginctions between thevarious petitioners. Upon what theory petitioners Bob and Gene Hutton base ther
atempt to benefit fromthe provisonsof Barden' scontract with the Church, aswell asBarden' spurported
excusefor not timey answering thecomplaint, isnot dear. However, thisisaquestion that the Court need
not struggle with given the result we reach in this case.

3



of Huntington v. Lombardo, 149 W. Va. 671, 679, 143 S.E.2d 535, 541 (1965); syl. pt. 1, Lake

O'Woods Club v. Wilhelm, 126 W. Va. 447, 28 S.E.2d 915 (1944).

Importantly, “[a] writ of prohibition doesnot liein theabsence of aclear showingthat a
tria court iswithout jurisdiction to hear and determineaproceeding.....” Syl. pt. 1, in part, Fahey v.
Brennan, 136 W. Va. 666, 68 S.E.2d 1 (1951). See also Fisher v. Bouchelle, 134 W. Va. 333,
335, 61 S.E.2d 305, 306 (1950) (“thewrit will not be awarded in caseswhereit doesnot clearly gppear
that the petitioner isentitled thereto”); syllabus, Vineyard v. O'Brien, 100W. Va. 163, 130 SE. 111
(1925) (“Thewrit of prohibitionwill issueonly in clear cases, wherethe inferior tribund is proceeding
without, or inexcessof, jurisdiction.”) Thus we undertakelimited review inthiscaseto detlerminewhether
the circuit court’ saction in entering default judgment againgt petitionerswas distinctly outsde of its

jurisdiction.



[11.
DISCUSSION

We begin our analyssin this case with the fundamental premisethat for “acourt to hear
and determinean action, suit or other proceeding it must have jurisdiction of the subject matter and
jurisdiction of the parties; both are necessary and theabsence of dther isfatd toitsjurisdiction.” Syl. pt.
3, Sateexrel. Smith v. Bosworth, 145 W. Va 753, 117 S.E.2d 610 (1960). Seealso syl. pt. 1,
McClay v. Mid-Atlantic Country Magazine, 190 W. Va. 42, 435 S.E.2d 180 (1993); syl. pt. 1,
Schweppes U.SA. Ltd. v. Kiger, 158 W. Va 794, 214 SE.2d 867 (1975) (“In order to render avdid
judgment or decree, acourt must have jurisdiction both of the parties and of the sulyject matter and any
judgment or decree rendered without such jurisdiction will be utterly void.”). Inthiscase, our focusis
soldy upon whether the default judgment entered by the aircuit court must be vacated for want of subject

meatter jurisdiction, based upon the dleged existence of abinding and enforcegble agreement to arhitrate®

¥n Eastern Associated Coal Corp. v. Doe, 159 W. Va. 200, 210, 220 S.E.2d 672, 679
(1975), we established the threshold standard by which acourt may exerciseinitid jurisdiction over an
action:

[T]herequirement of subject matter jurisdictionismetinitidly if: 1) the
court hasthe generd power to grant the type of rdlief demanded under
any circumstances, 2) the pleadings demondrate that aset of factsmay
exist which could arguably invoke the court’ sjurisdiction; and 3) the
alegations both with regard to the facts and the gpplicable law are of
sufficient substance to require the court to make, in an adversary
proceeding, a reasoned determination of its own jurisdiction.

Barden’ sargumentsare confined to asserting that the circuit court lacked jurisdiction in light of the
arbitration provisoninitscontract with the Church. Consequently, our andlysisislimited to thisdamed
defect.



In syllabus point one of Board of Educ. of Berkeley County v. W. Harley Miller,
Inc., 160 W. Va. 473, 236 S.E.2d 439 (1977) [hereafter “ Miller 1" ], we held, in pertinent part, that
“[w]here partiesto acontract agreeto arbitrate. . . al disputes. . . arisng under the contract, and where
the partiesbargained for thearbitration provison, such provisonishinding, and specificaly enforcegble”
ThisCourt’ spast cases have recognized that acontract provison requiring arbitration of disputes” crestes
acondition precedent to any right of action or suit arisng under thecontract.” Syl. pt. 3, in part, Pettus
v. Olga Coal Co., 137 W. Va. 492, 72 S.E.2d 881 (1952). See also Sate ex rel. Center
Designs, Inc. v. Henning, 201 W. Va 42, 45, 491 S.E.2d 42, 45 (1997) (per curiam) (“the parties
to acontract may agreethat adecigon of arbitrators or athird person isacondition precedent to theright
to bring an action upon thecontract”). Asacondition precedent tolitigating adisputein the courts, avdid
and enforcegble arhitration dause* predud[eg] any right of action until the procedure has been completed.”
Board of Educ. of Berkeley County v. W. Harley Miller, Inc., 159 W. Va. 120, 126, 221 SE.2d

882, 885 (1975) [hereafter “ Miller I”].

Thismorerecant view of arbitration ascondition precedent to litigation hasitsrootsin cases
that did, in fact, gpesk of arbitration in jurisdictiona terms. At common law, an agreement to arbitrate
could berevoked prior to an award being made. SeeMiller [, 159 W. Va at 122, 221 SE.2d a 883.
Thisrulewaspredicated on the antiquated notion that arbitration agreementsare unenforceable because

partiescannat, by agreement, oust acourt of jurisdiction.* Theonly exception wasthat arbitration was not

‘In Riley v. Jarvis, 43 W. Va. 43, 26 S.E. 366 (1896), the Court stated that
(continued...)



revocable whereit was made acondition precedent to aright of action. In Condonv. South SdeRR
Co., 55 Va. (14 Grat.) 302 (1858), the Court explained that

partiesby their contract may lawfully makethedecisonof arbitratorsor

of any third person a condition precedent to aright of action upon the

contract. Inthat casesuch decisonisapart of the cause of action. Until

the decisonismade and the cause of action thus becomes complete, the

courts have no jurisdiction of the case, and therefore cannot be

said to be ousted of their jurisdiction by the contract.
Id. at 314 (emphasisadded). InMiller I, however, weindicated that thiscommon-law preoccupation
with*“prevent[ing] partiesby agreament from ougting courtsof jurisdiction, isfrankly archaic” 159W. Va
a 126, 221 SE.2d a 885. Intruth, thejurisdictiona concepts once employed in the arbitration context

were nothing morethan “anillogica remnant of ancient Englishlaw.” DiMercuriov. Sohere Drake

%(...continued)

[t]he reason why the agreement was revocable under common law was,
not that arbitration wasnot favored by it astending to end litigation, and
not for want of consideration, as the ending of litigation was strong
congderation, but because of that principleof law that partiescould nat,
by agreement, oust the courtsof their jurisdiction assigned them by law,
and could not debar themsdves from gppedling to the law and tribund s of
theland. . ..

Id. at 48, 26 S.E. at 367.



Ins,, PLC, 202 F.3d 71, 76 (1t Cir. 2000) (citation omitted).” Thus, wereject thejurisdictiona bent of

these older cases.

Thefocus of our more modern cases has been upon permitting, where gppropriate, the
enforceability of private agreementsto arbitrate according to their terms. An arbitration agreement is
nothing morethan acontractud arrangement for resolving digputes by means other than court-supervised
litigation. Asisnow widely recognized, such

agreements. . . arenot destructive of jurisdiction. They are, precisely,
agreements, and as such may be pleaded as a personal defense.
However, like any such right, they may bewaived. . .. Hantiffs ...
[assartiong], to the effect that the court hasno “jurisdiction” until agreed-
onarhitration hasbeen conducted, do not concernjurisdictioninthebasic
sense, but sand merdy for the propogition thet if ether party seasonably
claims hisright to arbitrate, the agreement must be recognized.

*The Minnesota Supreme Court long ago recognized that

there appears never to have been any factual basisfor holding that an
agreement to arbitrate “ousted” jurisdiction. It has no effect upon the
jurisdiction of any court. Arbitration Smply removes acontroversy from
thearena of litigation. Itisno more an oudter of judicid jurisdiction than
iscompromiseand settlement or that peculiar offpring of legdl ingenuity
known as the covenant not to sue. Each disposes of issues without
litigetion. Oneno morethan the other ouststhe courtsof jurisdiction. The
righttoajury trid, eveninacrimind case, may bewaved. So, dso, may
theright to litigate bewaived. Such waver may betheresult of contract
or unilateral action.

Park Constr. Co. v. Independent Sch. Dist. No. 32, 209 Minn. 182, 186, 296 N.W. 475, 477
(1941).



Morales Rivera v. Sea Land of Puerto Rico, Inc., 418 F.2d 725, 727 (1st Cir. 1969) (citations
omitted). Seealso Vimar Seguros 'Y Reaseguros, SA. v. M/V Xy Reefer, 29 F.3d 727, 733 (Ist
Cir.1994) (“[A]n agreement to arbitrate does not deprive afedera court of itsjurisdiction over the
underlying dispute.”), aff'd, 515 U.S. 528, 115 S. Ct. 2322, 132 L. Ed. 2d 462 (1995); Cranston
Teachers Ass'n v. Cranston School Comm., 120 R.I. 105, 109, 386 A.2d 176, 178 (1978)
(arbitration agreement does not implicate acourt’ s power to adjudicateadigoute,” but merdly “raisesthe
distinct question whether the court should have exercised that power”); John Ashe Assoc,, Inc. v.
EnvirogenicsCo., 425 F. Supp. 238, 241 n.3 (E.D. Pa. 1977) (“ Thearbitration agreement [merely]

limits the scope of the court’s review, not its subject matter jurisdiction.”).

Again, theright toarbitrationispurely ametter of contract. Thus, “arbitration agreements
are [as much] enforceable as other contracts, but not more so.” Prima Paint Corp. v. Flood &
Conklin Mfg. Co., 388 U.S. 395, 404 n.12, 87 S. Ct. 1801, 1806 n.12, 18 L. Ed. 2d 1270, 1277 n.12
(1967). Aswith any contract right, an arbitration requirement may bewaived through the conduct of the
parties. See Earl T. Browder, Inc. v. County Court of Webster County, 143 W. Va. 406, 412,
102 SE.2d 425, 430 (1958) (holding that defendant’ s neglect or refusd to arbitrate digpute condtituted
walver of right to require arbitration); Pettus, 137 W. Va at 500, 72 SE.2d a 885 (binding arbitration
provison requiresthat “* uit cannot be brought until theawardismeade, unless. . . parformanceisexcusd
by waiver or for other good cause ™) (citation omitted). Wehave Sated categoricaly that “[g|ubject matter
jurisdiction may never bewaived.” Dishmanv. Jarrdl, 165W. Va. 709, 712, 271 SE.2d 348, 350

(1980)) (citing West Virginia Secondary School Activities Comm' nv. Wagner, 143 W. Va. 508,
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102 S.E.2d 901 (1958)). Obvioudly, this Court’ s treatment of arbitration as a condition precedent
othewiseaubject towaiver or etoppd iswhally inconggent withit being ajurisdictiond prerequidte, Snce
the satisfaction of ajurisdictiona reguirement cannot bewaived and may bejoined inissue by the parties

or raised by the court at any time during judicial proceedings.

Inthiscase, unlessit isableto show good causefor itsdefault, Robeson haswalved its
right to assart arbitration asan affirmative defense againgt continued litigetion inthecircuit court. Asan
afirmativedefense, arbitration must beassarted intheanswer or it may, under gppropriate circumgances,

be deemed waived pursuant to W. Va. R. Civ. P. 8(c).® See American Recovery Corp. V.

°Rule 8(c) provides:

Affirmative Defenses. In pleading to a preceding pleading, a
party shall set forth affirmatively accord and satisfaction, arbitration
and award, assumption of risk, contributory negligence, dischargein
bankruptcy, duress, estoppe, failureof consideration, fraud, illegdlity,
injury by felow servant, laches, license, payment, release, resjudicata,
statute of frauds, statute of limitations, waiver, and any other matter
constituting an avoidance or affirmative defense. When a party
has mistakenly designated adefense asacounterclam or acounterdam
asadefense, the court on terms, if justice so requires, shal treat the
pleading as if there had been a proper designation.

(Emphasisadded.) Somecourtshaveheldthat theenumerated requirement of pleading“arbitrationand
award” pertainsexclusively to completed arbitration proceedings. Seeleev. Grandcor Med. Sys,,
Inc., 702 F. Supp 252 (D. Colo. 1988). However, Rule §(c) isnot exhaustive, and we discern that
arbitration clearly fallsunder the catch-all provision of therule as*any other matter congtituting an
avoidance or affirmative defense.” Cf. Greenev. American Cast Iron Pipe Co., 871 F. Supp 1427,
1431 (N.D. Ala 1994) (waiver question examined in light of catchrall provison of Fed. R. Civ. P. 8(c)).
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Computerized Thermal Imaging, Inc., 96 F.3d 88, 96 (4th Cir. 1996) (affirmative defense of
arbitration must be pled in answer); McDonnell v. Dean Witter Reynolds, Inc., 620 F. Supp. 152,
155-56 (D. Conn. 1985) (“the affirmative defense of arbitration must gppear intheanswer, and ‘aparty’s
falureto plead an afirmative defense barsitsinvocation at later dagesof thelitigation.””) (citation omitted).
Moreover, indenying the performance of arbitration asacondition precedent, the proponent of arbitration
must make such an dlegation “ specificdly and with particularity.” W. Va R. Civ. P. 9(c). Unexcused
conduct thet resultsin the entry of adefault judgment isno lessof animpliat waiver of aright to arbitration

than any other procedural forfeiture.

Conssguently, wehold that themereexisence of acontractud agreement among litigants
to arbitrate adigoute doesnot depriveadircuit court of sulject matter jurisdiction o asto prevent theentry
of adefault judgment.” Evenwherearbitration rightsaretimely asserted and judicia proceedingsare
dayed pending the outcome of the arbitration, acdircuit court il retansjurisdiction over the méatter such

that any resulting award may bejudicialy enforced. SeeMiller 11, 160 W. Va. at 496, 236 S.E.2d

“Our research hasuncovered only two casesthat dedl directly with the question of whether acourt
hasjurisdiction to enter adefault judgment upon acontract containing an arbitration provison. Inboth of
theseunreported decigons, the courtsfound no merit intheargument that an agreement to arbitrate divests
acourt of thejurisdiction necessary to enter adefault judgment. See Olde Discount Corp. v. RCK
Corp., Inc., 110 F.3d 69, 1997 WL 133239, at * 1 (9th Cir. 1997) (unpublished) (“ Because [defendant]
failed to assart the arbitration issue in atimely fashion, we find no merit to his contention that the court
should have set aside the default judgment.”) (citation omitted); Cho Yang Shipping Co., Ltd. v.
American Freight Lines, Ltd., No. 94 Civ. 0347, 1994 WL 577006, a *2 (S.D.N.Y. Oct. 19, 1994)
(“[Pantiff' g faluretoinitiate arbitration procesdings may have amounted to abreach of contract, inwhich
caze[defendant] hed the option of assarting acounter-dam or moving to compd arbitration. [Defendant’ 9
options did not include ignoring this action.”).
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a 452 (Miller, J.,, concurring). Wethereforefind no merit in petitioners argument that the circuit court

lacked jurisdiction to enter a default judgment against them.
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V.
CONCLUSION

For the reasons stated, the requested writ of prohibition is denied.

Writ denied.

13



