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SYLLABUSBY THE COURT

1. ““Inasuit for divorce, thetrid [court] . . . isvested with awide discretionin
determining theamount of . . . court costsand counsd fees, and thetrid [court’d . . . determination of such
matterswill not be disturbed upon apped to this Court unlessit clearly appearsthat he has abused his
discretion.” Syllabuspoint 3, [in part] Bond v. Bond, 144 W. Va 478, 109 S.E.2d 16 (1959)." Syl.
Pt. 2, [in part] Cummingsv. Cummings, 170 W. Va. 712, 296 S.E.2d 542 (1982).” Syl. pt. 4, Ball

v. Wills, 190 W. Va. 517, 438 S.E.2d 860 (1993).

2. “Passive gppreciation of separate property of ether of the partiesto amarriage,
or that increase ‘which isdueto inflation or to achangein market vaue resulting from conditions outsde
the contral of the parties” isseparate property whichisnot subject to equitabledidribution. W. Va Code

§ 48-2-1(f)(6) (1986).” Syl. pt. 1, Shank v. Shank, 182 W. Va. 271, 387 S.E.2d 325 (1989).

3. “Quedtionsrdating to dimorny and to the maintenance and custody of the children
arewithin the sound discretion of the court and itsaction with repect to such matterswill not be disturbed
on gpped unlessit clearly gppearsthat such discretion hasbeen abused.”  Syllabus, Nicholsv. Nichals,

160 W. Va. 514, 236 S.E.2d 36 (1977).

4, “The paramount god of adivorce procesdingisajust and equitableresol ution of

theinteressand rights of the divorcing gpouses. The asserted interests of third partiesin marital property



arebest resolvedinlegal actions separate and apart from the divorce proceeding.” Syl. pt 5, Boylev.

Boyle, 194 W. Va. 124, 459 S.E.2d 401(1995).



Per Curiam:

Inthiscase, Dr. Mousal. Dababnah (the* doctor”) apped safind order of the Circuit
Court of Raeigh County that disposes of severd issuesin alengthy divorce proceeding stretching back
someavenyears. ThisCourt granted the doctor’ s gpped regarding the divison of certain marital assts

and anaward of atorney fees. For the reasons st forth below, we afirm thefind order of thetrid court.

BACKGROUND

Dr. and Mrs. Dababnah married in 1974 and the doctor began hispracticeof medicinein
Raeigh County, West Virginiain 1976. 1n 1993, hiswifeof many years Sharan Dababnah, wished toend
ther marriage. Sharanfiled for divorce on December 21, 1993in the Circuit Court of Ralegh County.
What ensued was asaven year battlethat has produced at least two federd lawsuits, two appedsto this
Court, thehiring and firing of a |least seven atorneys, the occasond incarceration of Dr. Dababnah, and
countless motions before the lower court. Because of the long history and voluminous nature of the

record,' we shall restrict our background to the information directly relevant to this appeal.

On March 18, 1994, afamily law master entered aTemporary Order inthe divorce

proceeding, retroactiveto thefirst of that year. That order established visitation, granted possesson of a

The index to the record runs some thirteen pages.
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car and thefamily hometo Sharan, and ordered the doctor to pay spousal support, child support, and to
maintain asorted insurance coverages. The doctor repeatedly refusad to submit to thisorder and Sharan
wasforced to obtain court ordered suggestionsto obtain money from the doctor’ saccounts. The court

found the doctor to be in contempt on several occasions, and as a result, the doctor spent timein jail.

Thefamily law master’ sfind order, asentered by the circuit court on June 22, 1995,
afected severd assetsthat arethe subject of thisgppedl. Along with other dispositions, theorder avarded
Sharan one-hdf of aninvestment account maintained with thefirm of Whest First - Butcher Snger (the
“Wheat First Account”). Becausethedoctor had not been paying the support ordered earlier, thelaw
mader dso awarded Sharan oartain lump sum paymentsfrom the sde of property, inlieu of dimony. The
order caled for the sdleof property located on North Kanawha Street in Beckley, alot a PineHill in
Summers County, and aresdencein Shedy Saring, al located inWest Virginia. The order dso demanded
that the doctor inform the court of any pension or retirement accounts so that it could make a proper
dlocation of any fundsin such accounts. Findly, theorder sated that the record would remain openinthe
caseinthe event that the court or Sharan Dababnah discovered any other assetsheld by the doctor that

should be incorporated in the divorce proceedings.?

?Among other items, the order included the following, all relevant to the appeal at hand:

6. Theplaintiff, Sharan B. Dababnah shall havethe exclusive use,
passesson, and ownership of thel RA account currently inher nameinthe
amount of $30,253.66, as of the date of the separation of the parties.

7. The defendant, Mousal. Dababnah isdirected to, and shdl, provide
(continued...)



?(...continued)
to the Court withinthirty (30) [sic] of thedate of theentry of thisFinal
Order, dl information pertaining to the Putnam I nvestment Education
Account, hisIRA account, and any pension or retirement account
maintained for his benefit . . . .

9. Theplaintiff, shall be awarded one-haf of the investment account
maintained at Whest First-Butcher Singer Securities Firm, and being
account number [omitted], with the plaintiff’ sshare of said account being
$300,916.50, and it isfurther ORDERED that Wheat First-Butcher
Singer rall over from said account, an [S¢] into an account inthe name of
the plaintiff, Sharan B. Dababnah, the sum of $300,916.50

10. Thered estatelocated at 611 North Kanawha Street, Beckley,
Raeigh County, West Virginia, and the threel ots adjoining thereto, the
residence at Shady Spring, West Virginia, including 5.95 acres, and the
lot & Pine Hill, Summers County, West Virginia, shdl be sold forthwith
through local real estate agencies.

11. Theplantiff, Sharan B. Dababnah, shall beawarded in lieu of
alimony, the following lump sums:

a) All net proceeds derived from the sde of thered edtate at 611 North
Kanawha Stret, Beckley, Raeigh County, West Virginia, and thethree
lots adjacent thereto.

b) All net proceeds derived from the sale of the residence at Shady
Spring, West Virginia, including the 5.95 acre tract.

C) All net proceads derived from the sdle of thelot & Pine Hill, Summers
County, West Virginia.

d) Thelifeinsurance policy through Life of West Virginialnsurance
Company, and said company shdl bedirected to forthwith transfer said
policy, including all cash value contained therein, to the plaintiff. . . .

16. Therecord of thiscase shall remain openat any timein thefuture
upon discovery of other assets maintained and contralled by the defendant
Mousal. Dababnah, the values and or circumstances of which are
unknown to the plaintiff, Sharan B. Dababnah, and upon becoming avare
of the same, the plaintiff, Sharan B. Dababnah, may fileapetition herein
seeking rdief intheform of equitable didribution with regard to the same.
(continued...)



On October 24, 1995, the doctor appeaed thisfina decison of the law master to this
Court, and on October 9, 1996, this Court refused his petition for gpped. After saverd ddaysthe Circuit
Court of Raeigh County entered an order on May 14, 1999, making fina dispogtions of the contested
asets. Thedoctor moved thecircuit court to recondder thisorder, and on May 28, 1999, thecircuit court
entered an order denying thismotion for recongderation. Thus, it isfrom thisorder of May 28, 1999,

which essentially reaffirmed the dictates of the May 14th order, that the doctor appeals.

We have granted the doctor’ s apped asto six specific issues, discussed with greater

particularity below. For the reasons set forth, we affirm the order of the circuit court.

.
STANDARD OF REVIEW

We have before established our standard of review in cases such as this:

Inreviewing chalengestofindingsmadeby afamily law magter that dso
were adopted by acircuit court, athree-pronged standard of review is
aoplied. Under thesacrcumstances afind equitabledidribution order is
reviewed under an abuse of discretion sandard; the underlying factua
findingsare reviewed under adearly erroneous dandard; and questions
of law and statutory interpretations are subject to a de novo review.

%(....continued)



Syl. pt. 1, Burnsidev. Burnside, 194 W. Va. 263, 460 S.E.2d 264 (1995). We aso note that our
review of any award of attorney fees or costsis limited:

“Inasuit for divorce, thetrid [court] . . . isvested with awide discretion
in determining theamount of . . . court cosgsand counsd fees and thetrid
[court's] . . . determination of such matterswill not be disturbed upon
apped to this Court unlessit clearly appearsthat he has abused his
discretion. Syllabuspoint 3, [in part] Bond v. Bond, 144 W. Va 478,
109 SE.2d 16 (1959).” Syl. Pt. 2, [in part] Cummingsv. Cummings,
170 W. Va. 712, 296 S.E.2d 542 (1982).

Syl. pt. 4, Ball v. Wills, 190 W. Va. 517, 438 S.E.2d 860 (1993).



DISCUSSION

Oneitema issueinthiscaseisthe correct digpogtion of the passve goprediaion of cartan
funds, found by the court below to be marital property. The Code defines the term “marital property:”
(11) “Marital property” means.

(A) All property and earnings acquired by either spouseduringa
marriage, including every valuable right and interest, corporeal or
incorpored, tangibleor intangible, red or persond, regardlessof theform
of ownership, whether legdl or beneficid, whether individudly held, held
intrust by athird party, or whether held by the partiestothe marriagein
someform of co-ownership such asjoint tenancy or tenancy in common,
joint tenancy with theright of survivorship, or any other form of shared
ownership recognized in other jurisdictionswithout this state, except thet
marital property shall not include separate property as defined in
subdivision (16) of this section; and

(B) Theamount of any increasein vduein the ssparate property
of ather of the partiesto amarriage, which increase resultsfrom: (i) An
expenditureof fundswhicharemarita property, includingan expenditure
of such fundswhich reducesindebtedness against separate property,
extinguishesliens, or otherwiseincreasesthe net value of separate
property; or (ii) work performed by ether or both of the partiesduring
the marriage.

W. Va. Code § 48-2-1 (1999).

Thereisno questionthat thefundsat issueinthe Wheat Frst AccountandtheOne Vdley
Bank Profit Sharing Acoount, discussed beow, aremarital funds: Exduding any contributionsather party
might have made post-marriage, the money deposited in these accounts clearly camefrom * earnings

acquired by either spouse during [the] marriage.” 1d.
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Thus, theonly issue subject to even limited digouteiswhat should hgppen to theincreese
invaueof these accounts, or, in other words, the“passve gopreciation.” The Satute definesthisterm as
well, but in the context of separate, not marital, property:

(29) “ Separate property” means. . . . .
(F) Any increaseinthe vaue of separate property asdefined in

paragraph (A), (B), (C), (D) or (E) of thissubdivison whichisdueto

inflation or to achangein market vaueresulting from conditions outsde

the control of the parties.

W. Va. Code § 48-2-1 (1999).® We rephrased this distinction in another divorce case:

Passive gppreciation of separate property of either of the partiestoa

marriage, or that increase “which isdueto inflation or to achangein
mearket va ueresulting from conditions outs de the contral of the parties”

*That entire portion of the statute reads:
(29) “ Separate property” means:

(A) Property acquired by a person before marriage; or

(B) Property acquired by aperson during marriagein exchange
for separate property which was acquired before the marriage; or

(C) Property acquired by aperson during marriage, but exduded
from treatment as marital property by avalid agreement of the parties
entered into before or during the marriage; or

(D) Property acquired by aparty during marriageby gift, beques,
devise, descent or distribution; or

(E) Property acquired by aparty during amarriage but after the
separation of the partiesand beforethegranting of adivorce, annulment
or decree of separate maintenance; or

(F) Any increasein the vaue of separate property asdefinedin
paragraph (A), (B), (C), (D) or (E) of thissubdivison whichisdueto
inflation or to achangein market vaueresulting from conditions outsde
the control of the parties.

W. Va. Code § 48-2-1 (1999).



Isseparate property whichisnot subject to equitabledidribution. W.Va
Code § 48-2-1(f)(6) (1986).

Syl. pt. 1, Shank v. Shank, 182 W. Va. 271, 387 S.E.2d 325 (1989). Again, in the context of a
discussonof separate property, wenoted thet, “[t] hisstatutory languageillustratesthe distinction between
‘active and‘passive gppreciation, with only active gppreciation [of separateproperty] being subject to

the marital property definition.” Smithv. Smith, 197 W. Va 505, 508, 475 S.E.2d 881, 884 (1996).

Put amply, if property is separate property, and it increasesin va ue because of market
forcesor inflation (beyondthecontrol of either party), thenthispassveincreasein vaueisa so separate
property. Itisobviousto this Court that the corollary aso holdstrue; namely, if marital property
increasesin value dueto market forces or inflation, then that passveincreasein vaueisaso marital
property. Thus, any increaseinthemarita property heldintheWhest First Account or the OneValey
Prafit Sharing Account, which wediscussbd ow, isdso marita property. Withthisin mind, weturntothe

doctor’ s assignments of error regarding these accounts.

A. The Wheat First Account
At some point during the marriage, the coupl e established aninvestment account with the
firm of Wheat First - Butcher Singer. At thetime of the entry of thefamily law master’ sdecision, the
Wheat First Account had ava ue of gpproximately $600,000. The June 1995 order granted Sharan half
of that account, and established her half to be worth $300,916.50. She never received thisamount. In

order todividethisaccount evenly, thecourt ingtructed the tock brokeragefirmtomaketwoligts dividing



the assetsroughly in half. The doctor wasto choose alist, and Mrs. Dababnah wasto receive the

securities set forth on the other list.

The doctor never made thischoice, so the court, in the order of May 14, 1999, ordered
that thestock brokeragefirm usetheearlier-prepared ligsand placetheassstsfromlig “ A” into aseparate
account for Sharan Dababnah, with the assetsfrom lig “B” going to the doctor. Inthisway, whatever
gppreciation had occurred in the securitieswould accrue to the benefit of both parties. If either party hed
meade contributions after the June 1995 order, those amounts and any gppreciaion of those amountswere

to go to the contributing party, only.*

Theeffect of thisMay 14, 1999 order granted Sharan gpproximately haf of the account's
May 1999 vdue. Thedoctor arguesthat hiswife should recaive thefixed amount of $300, 916.50 that
was established in the earlier order, and not half of its May 1999 value, as he bore the risk of any
devauation of the account during theintervening period; thet is, he argues, hewould have had to produce
$300,916.50 for Sharan, even if the assetshad decreased in vaue. Sharan Dababnah arguesthat any
increaseinvaueamountsto* passvegopreciation” of amarita assetsand that sheisentitled to haf of thet

appreciation. We disagree with the doctor.

“The order gavethe brokeragefirm theauthority “to useits disoretion to assurethat said distribution
isasequd asispossble, given the nature of the assats” The order aso provided that any post-marital
contributions (and any appreciation of those contributions) be credited to the party making said
contributions.



Aswestated above, anincreaseinthe vaue of aseparate, non-martia asset, though such
increase normally would not be consdered marital property, can sometimesbe viewed as maritd property,
under the appropriate circumstances (i.e., when thereisan increasein the value of that separate, non-
marital assat dueto active goprecidion). Bearing that in mind, thenany increasein thevdue of amarital
asset, whether that increase came from passive or active appreciation, should be consdered mearital
property. Thus weaffirmtheruling of thelower court awarding Sharan Dababnah half thevalueof the
account, using the means described in the order of May 14, 1999.° To do otherwisewould reward the
doctor for hisdeay, and would encouragefuturelitigantsto adopt the same* scorched earth” defense

employed by the doctor in this divorce.

B. One Valley Bank Profit Sharing Account
The doctor and hiswife were aso the owners of aso-called “profit sharing” account
maintained with OneVdley Bank of West Virginia Apparently thisaccount was created using funds
earned by the doctor during the course of the marriage. Just aswefind the money inthe Whest First
Account to bemaritd, welikewiseregard dl of thefundsin the profit sharing account to be marital assats,
with Sharan Dababnah entitled to her share. Thelower court found in favor of Sharan Dababnah with
regard to thisaccount, but the doctor maintainsthat he should not haveto sharethese fundswith hiswife,

becausethedivorceorder of June 22, 1995, did not specificaly addressthisaccount. Wedisagreewith

Af thedivision cdled for inthe May 14, 1999 order has dready occurred, such division should
stand. If such division has not occurred, it should be made as called for in the order of May 14, 1999.
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the doctor, asthefind order | eft the door open for an evauation and ditribution of assets such asthose
in this account. Specifically, that order stated:

Therecord of thiscase shdl remain opena any timeinthe future upon

discovery of other assets maintained and controlled by the defendant

Mousal. Dababnah, the values and or circumstances of which are

unknown to the plaintiff, Sharan B. Dababnah, and upon becoming avare

of the same, the plaintiff, Sharan B. Dababnah, may fileapetition herein

seeking rdief intheform of equitable didribution with regard to the same.
Thedoctor clamshiswife knew of the account, and becauseit was not addressed in the divorce order,
shecould not later re-litigate the proper distribution of the money inthe account. However, dthough
Sharan Dababnah may have known of the existence of the account, shedid not know itsvaue. Without
such information, the court could not make aproper dispogition of theassets. Therecord indicatesthat

the doctor refused to answer the court-ordered discovery regarding the value of the account.®

Again, it would beinappropriatefor usto reward the doctor’ slack of cooperation by
finding inhisfavor. Theonly reason that Sharan Dababnah did not know the value of the account was
because of the doctor’ srefusal to disclosethat information. Thus, the lower court order asto thedivison
of the profit sharing account isaffirmed, and the assetswill be divided asdescribed inthelower court's

order of May 14, 1999.’

®Furthermore, at the hearing of February 18, 1998, counsdl for the doctor did not object to the
equd divison of the One Vdley Bank profit sharing account, but only argued with plaintiff’s counse
regarding the appropriate date to use to obtain the account’ s value.

‘Again, if thedivison ordered by the circuit court on May 14, 1999 has occurred, that division
should stand.
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C. Award of Attorney’s Fees

Inthe order of May 14, 1999, thelower court ordered thet the doctor pay certain atorney
feesto counsd for Sharan Dababnah, which weresubmitted in an unitemized format from her counsd. The
doctor disputesthisaward of attorney fees, and arguesthat at least some portion of thesefeesactudly
representsfessincurred inafederd casefiled by thedoctor againg hiswife scounsd, anong others. The
doctor arguesthat, because counsel’ srequest for attorney feesin that federal casewasdenied, that the
ingant award of feesinthe datelawvsuit wasinvdid. Rardy wewill interferewith the discretion of atrid
judge in an award of such fees:

Aswe noted above, drcuit courts have broad discretion in ascartaining the

speaific amount of atorney’ sfeesthat arereasonableinaparticular case.

See Syl. pt. 4, in part, Ball v. Wills, 190 W. Va. 517, 438 S.E.2d 860

(1993). Whilethis Court will, on occasion, review the propriety of such

anaward, wegeneraly accord great deferenceto theamount of atorney's

fees granted by acircuit court.

Daily Gazette Co., Inc. v. West Virginia Dev. Office, 206 W. Va 51, , 521 S E.2d 543, 555-
56 (1999). Itisclear fromtherecord that counsd made agood faith effort to separate any time he spent
responding to thefederd casefrom that time he spent working on the underlying divorce action. Thejudge
was aware of the federa case, aswdl asthis question of which case produced thefeesat issue. It was

wel| within thelower court’ sdiscretion to award thesefees, and thisaspect of the decision of thelower

court is affirmed.

D. Disputed Amount of Child Support
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Another assgnment of error made by thedoctor isthat, inthefina order of May 14, 1999,
the court made amathematical error in calculating the amount of child support owed by the doctor.
Specifically, the court calculated the amount owed by the doctor to be $35,254.30, and the doctor
calculatestheamount to be $31, 731.16. We notethat Sharan Dababnah had to resort to court-ordered
suggestionsto recaivethe money that shehasreceived to date. Wehavelong held and often reaffirmed
that we leave great discretion in these matters to the trial court:

Quedtionsrdating to dimony and to the maintenance and custody of the

children arewithin the sound discretion of the court and itsaction with

respect to such maiterswill not be disturbed on apped unlessit clearly

appears that such discretion has been abused.

Syllabus, Nicholsv. Nichols, 160 W. Va. 514, 236 S.E.2d 36 (1977). Thejudgewas aware of the
conduct of the parties and of the fact that no interest was awarded to Sharan Dababnah on the child
support amountsthat had gone unpaid. Congdering thesefactors, we cannot say thet thetrid judge abused

his discretion when he awarded to Sharan Dababnah the larger amount of $35,254.30. Thus, inthis

regard, the lower court’ s decision is affirmed.

E. Shady Springs Property
The doctor maintainsthat thetria judgeincorrectly treated two judgment liensonthe
coupl€ sproperty in Shady Springsas non-marita debts. Inthefina order of May 14, 1999, thejudge
ruled that two debtsto medicd supply companiesthat had attached to the Shady Springs property should
be charged exclusvely tothedoctor. Aswe noted, supra, under thefind divorce order, that property

was to be sold, with the proceeds going to Sharan Dababnah in lieu of alimony.
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Sharan Dababnah had in her passession gpproximetdy $10,000 worth of savings bonds,
haf of whichrightfully belonged tothedoctor. After determining that the debtson thehousewerenon-
marita debts, andin order to clear titleto the property, the court ordered that Sharan Dababnah liquidate
the doctor’ s share of the bonds and use those proceeds to pay off the debts from the medica supply
companies, crediting any remaining amount against the doctor’ sother obligationsto her. The doctor
maintainsthat, dthough the collection actionswerefiled well &fter the parties separated, that the debtswere

incurred during the marriage. We disagree.

Firg, we point out that theliensdid not attach until after thefina divorce order of June
1995. Also, thereisevidencein therecord that the doctor’ s counsel admitted thet the debts were non-
marital debtsat the hearing held on February 18, 1998. Finally, we notethat the focus of the process
should be on the amounts owed between husband and wife:

The paramount goal of adivorce proceedingisajust and equitable

resolution of theinterests and rights of the divorcing spouses. The

assarted interests of third partiesin marital property are best resolvedin

legal actions separate and apart from the divorce proceeding.
Syl. pt. 5, Boylev. Boyle, 194 W. Va. 124, 459 S.E.2d 401(1995). We concur with thetria court’s
finding that the liens represented non-marital debts, and with itsdecisionto use the bond proceedsto

discharge these debts.

F. House at 611 Kanawha Avenue
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Finally, the doctor alegesthat thetria court erred when it ordered the sale of certain
property located on North Kanawha Street in Beckley, West Virginia Asgated above, the divorce order
of June 22, 1995 declared that the house should be sold and the proceeds granted to Sharan Dababnah
inlieu of dimony. The order made no pecific mention of the address 611 and %2 North Kanawha Stree,
whichwasavacant |ot next to the house that had been purchased by the Dababnahs sometime after the

purchase of the residence at 611.

When, after many delays, apurchaser sepped forward to buy the house, thejudge had
to order asde because of the doctor’ srefusd to cooperate. After that order of March 12, 1996, it was
discovered that the purchaser believed hewas buying the entire property, i.e,, thehouse a 611, and the
vacant lot, which apparently served asthe Sdeyard of the property, at 611 and %2. Theresfter, upon
moation by Sharan Dababnah, the court issued a*“ darified order” on duly 26, 1996, in which the judge
specifically described the property to be conveyed inthe sde, i.e., both 611 and 611 and %2 North

Kanawha Street.

Dr. Dababnah contested this order, and requested ahearing before the circuit court, but
for somereasondid not gppear. The court issued yet another order on August 23, 1996, commanding the
sdeof the entire property (both addresses) asdescribed in the prior order. The doctor did not apped that
final order to thisCourt a that time; furthermore, the sde of thisproperty isnot addressed in the orders of
May 14, and May 28, 1999, that arethe bagis of theingtant gpped. The doctor may not now raisethis

issue before this Court, as the time for an appeal of this particular decision has expired:
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No petition shdl be presented for an apped from any judgment rendered

more than four months before such petitionisfiled with the clerk of the

court where the judgment being gppeded was entered: Provided, That

thejudgeof thecircuit court may, prior to theexpiration of such period of

four months, by order entered of record extend and reextend such period

for such additiond period or periods, not to exceed atotd extension of

two months, for good cause shown, if the request for preparation of the

transcript was made by the party seeking such appellatereview within

thirty days of the entry of such judgment, decree or order.
W. Va. Code § 58-5-4(1998)(1999 cum. supp.); Accord, Syl. pt. 1, Coonrod v. Clark, 189 W. Va
669, 434 SE.2d 29 (1993). Thelower court resolved theissue of the sde of the North Kanawha Street
propertiesinitsAugust 23, 1996 order; thedoctor did not then appedl that decison; and thelower court
did not addressthat issueinitsordersof May 14 or May 28, 1999. Consequently, any dispute over the
sdeof the North Kanawha Street propertiesisnot properly beforethis Court; thus, the order and sde of

1996 remain valid.

V.

CONCLUSION

For thereasonssated, thejudgment of the Circuit Court of Raegh County isaffirmed, and

all funds shall be disposed of as called for in the court’s order of May 14, 1999.

Affirmed.
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