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SYLLABUSBY THE COURT

1. WhenadamantinaWorkers Compensation casedies after an gpped isgranted,
or whileaproceeding is otherwise pending in this Court, adependent or, if appropriate, the persona
representative of the deceased claimant may be substituted as a party on amotion filed by the

representative or by any party with the Clerk.

2. Theright to payment of any typeof Workers Compensation award, permanent
partid disability, temporary totd disability or permanent tota disability, which wasawarded during the
lifetime of the daimant and which would have been payable to the damarnt, doesnot vest inthedamant’s

estate, but does vest in the dependents of the claimant, if there are dependents at the time of death.

3. If adamant inaWorkers Compensation caseto whom an avard was mede, dies
whilegppeding asubsequent adverse deci g on concerning that award, the gpped shdl proceed asif degth
had not occurred. Any unpaid compensation avarded asaresult of such anagpped, which would have
been paid or payableto thedaimant up to thetime of hisor her death, shdl not accrueto the edate of the
clamant, but shal be payableto the dependents of the deceased clamarnt, if there are dependentsat the

time of death.

4, “A damantispermanently andtotally disabled under our workmen'scompensation

datute when heisunableto perform any remunerativework inafield of work for which heissuited by



expeaienceor training. Each casewill be congdered on the peculiar factsfor the reason that what may be
totaly disabling to one person would only bedightly disabling to another of adifferent background and
experience.” Syl. pt. 3, Posey v. Sate Workmen's Compensation Comm'r, 157 W. Va. 285, 201

S.E.2d 102 (1973).

5. "A compenssbleinjury whichdoesnat initidly or of itsdf produce apermeanent tota
disahility may becomeprogressvely worseover timeor combinewith prior impairmentsunder thesscond
injury datute, W. Va Code, 23-3-1, S0 asto result in apermanent totd disability. Insuch drcumstances,
the'dateof disahility,' fromwhich apermanent totd disability award will beca culated and paid withinthe
meaning of W. Va Code, 23-4-18, isthefirgt date on which medical or other expert evidenceindicated
that such permanent total disability existed." Syllabus, Miraclev. Workers Compensation Commir,

181 W. Va. 443, 383 S.E.2d 75 (1989).

6. “Wherethere are multiple reports from various expertswhich etablish thet the
dameant has currently reached permanent tota disahility datus, the Workers Compensation Commissoner
has areasonable discretion in sdlecting the beginning dete for the award and payment of permanent total
disability benefits. The selection should be based on the dates upon which the experts found the daimant
to have been permanently and totally disabled.” Syl. pt. 2, Young v. Workers Compensation

Comm'r, 181 W. Va 440, 383 S.E.2d 72 (1989).



McGraw, Justice:

Thisgpped arisesfrom an order of theWorkers Compensation Apped Board dated
November 30, 1998 which reversed an order of the Workers Compensation Office of Judges awvarding
Robert C. Wingrove apermanent total disability award with an onset date of October 16, 1992. After the
apped wasgranted, Mr. Wingrove died and his dependent widow, Kathie Wingrove, was subgtituted as
the petitioner. Thethreshold question presentedin this case concerns whether adependent widow can
seek afind adjudication concerning permanent total disability benefitsawarded during thedamant'slife,
and the second question concarnsthe merits of permanent totd disability benefits. Based onthe rdevant
datutesand caselaw, wefind that substitution of the dependent widow asthe petitioner is proper and that
Mr. Wingrovewasentitled to permanent total disability benefits payablefrom thesecond injury reserve

with an onset date of October 16, 1992.

l.
OnJduly 24, 1984, thedamant, acod miner employed by Consolidation Cod Company,
fdl backwardsover apieceof equipment injuring hisback. After consarvativetreatment, thecdamant, on
June 30, 1986, was released by hisdoctor to returnto work. The claimant continued to work until

February 13, 1987, when he accepted early retirement.

Numerous evaluations and orders followed. Thefirst order from the Workers

Compensation Division dated March 27, 1987 was based on Dr. Sam Vukelick’ sDecember 1, 1986
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evauation and awarded no permanent partid disability benefits. Thereefter, theclamant wasevauated
by Dr. Jonathan Himmelhoch, apsychiatrist; Mary Cogar, Dan Kilgore and Cheryl Lynch, vocationd
expats ThomasAndrews adinicd psychologist; and Dr. Paul Hedges. Although severd of thesereports
indicated thet the claimant could not return to his previous work, othersindicated thet the damant could
performlight work. Thecdamant wasawarded socid security disability benefitson December 7, 1988,
with an onset date February 13, 1987, the date of damant’ slast employment. On February 9, 1990, the

claimant received a United Mine Workers of Americadisability pension.

On October 16,1992, Dr. J. P. Griffith, Jr. eva uated the dlamant and found him totally
disabled with aseven percent permanent partia imparment to hislow back inthisdam. OnMay 5, 1993,
Dr. Jerome Massenburg eva uated the daimant and found athree percent psychiatric impairment with poor
rehabilitation prospects. By order dated September 9, 1993, the Division granted the claimant aten
percent permanent partid disability award (seven percent for orthopedic impairment and three percent for

psychiatric impairment).

On September 23, 1994, the Dividon granted the clamant an additiond eeven percent
permanent partid disability and apermanent totd disability award, payablefromthesscondinjury reserve,
with anonset dateof February 13, 1987. Theemployer protested and submitted areport from Dr. Charles

Welse who found no psychiatric impairment related to the claimant’s compensable injury.



The Office of Judges, by order dated April 28, 1998, modified the Divison’s order by
finding thedameant’ spermanent tota disability avard payahdlefrom the sscond injury reservewith an onsst
date of October 16, 1992, based on Dr. Griffith' sreport. The Office of Judgesfurther found no additiona
permanent partid disability awvard should be granted above the ten percent permanent partid disability
previoudy awarded. Both thedamant and employer gopeded. Thedamant gopeded sseking toreindae
the February 13, 1987 onset datefor permanent total disability, and the employer appealed seeking

reversal of the permanent total disability award.

By order entered on November 30, 1998, the Apped Board found the previoudy awarded
ten percent permanent partid disability avard fully compensated the claimant and reversed the permanent
total disability award. On December 22, 1998, the damant gpped ed to thisCourt, seeking reindatement

of his permanent total disability award, with an onset date of February 13, 1987.

ThisCourt, by order entered December 20, 1999, granted the gpped,, 4-1 (Maynard, J.,
dissenting, with Workman, J, participating, and Scott, J, not participating). OnMarch 13, 2000whilethe
case was pending, the claimant died. On May 23, 2000, the
Court granted themation of Kathie Wingrove, the dependent widow, to substitute her asthe petitioner in

this proceeding.



Thesefacts present two questions: (1) The effect of aclamant’ s death during the long
adjudicatory process concerning aprevioudy granted permanent totd disability award; and, (2) If the

appeal survives the claimant’ s death, a decision on the issue of permanent total disability benefits.

.

Rule 27(a), Rules of Appellate Procedure, setsforth the procedure for substitution of
partieswhen aparty diesafter acaseisgopeded to thisCourt. Generaly, the persond representative of
the deceased party may be substituted. Rule 27(a) states, in pertinent part:

If aparty diesafter an appeal isgranted, or while aproceeding is

otherwise pending in the Supreme Court, the persona representetive of

the deceasad party may be subgtituted as aparty on mation filed by the

representative or by any party withthe Clerk. . . . If the deceased party

has no representative, any party may suggest the desth on the record and
proceedings shall then be had as the Court may direct. . . .

Inthe present case, Mr. Wingrove died after hisapped wasgranted. Hiswidow fileda
motion to be substituted asaparty. Based on Rule 27(a), Rules of Appellate Procedure, wefind that
when adamantinaWorkers Compensation case dies after an gpped isgranted, or while aprocesding
isotherwise pending in this Court, adependent or, if appropriate, the personal representative of the
deceasad damant may be subdtituted asaparty on motion filed by the representetive or by any party with

the Clerk.



A dependent may be subdtituted for adeceased damantinaWorkers Compensation case
because W. Va Code 23-4-6 [1999] limits the payment of compensation benefits to the dependents of
the deceased claimant. W. Va. Code 23-4-6(1) [1999] provides, in pertinent part:

Compensation, either temporary total or permanent partia, under this

section shdl be payableonly totheinjured employesand theright thereto

ghall not vestin hisor her estate, except that any unpaid compensation

whichwould havebeen paid or payableto theemployee up to thetime of

hisor her death, if heor shehad lived, shal be paid to the dependents of

such injured employee if there be such dependents at the time of death.

A similar restriction isfound in W. Va. Code 23-4-6(g) [1999] which states, in pertinent part:
Should aclamant to whom has been made apermanent partid award

diefrom sckness or noncompensableinjury, the unpaid balance of such

award shdl be paid to daimant's dependents as defined in this chepter, if

any; such payment to be madein the sameingdlmentsthat would have

been padto daimant if living: Provided, That no payment shal be made

to any surviving spouse of such daimant after hisor her remarriage, and

thet thisliability shal not accrueto the estae of suchdamant and shdl not

be subject to any debts of, or charges against, such estate.

See, Ashworth v. Workmen’'s Compensation Comm'r, 150 W. Va. 537, 148 S.E.2d 364 (1966)
(dependent widow isentitled to unpaid balance of an awvard of permanent partid disability made during the

lifetime of the claimant).

Nether W. Va. Code 23-4-6 (I) nor (g) [1999] address compensation payable because
of anaward of permanent total disability. Workers Compensation rightsand resultant remediesare
gatutory and in order to ascertain the availability and scope of benefits, this Court looksto the plain
meaning to ascartan thelegidature sintention. ““ Theprimary object in condruing adauteisto ascertain

and give effect to the intent of the Legidature.” Syl. pt. 1, Smith v. Sate Workmen's Compensation
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Commissioner, 159 W. Va. 108, 219 SE.2d 361 (1975).” Syl. pt. 6, SER ACF Indudtries, Inc. v.

Vieweg, 204 W. Va 525, 514 S.E.2d 176 (1999).

Although these Code provisons spedificaly address permanent partid and temporary total
dishility awvards, thelegidaure sintentionisplainly tolimit payment of any typeof compensationaward,
indluding permanent total disability payments, to the dependentsof adeceased daimant. Wehold thet the
right to payment of any typeof compensationaward, permanent partid disability, temporary totd disghbility
or permanent totdl disahility, which was awarded during thelifetime of the daimant and whichwould have
been payable to the daimarnt, does not vest in the daimant’ sestate, but does vest in the dependents of the

claimant, if there are dependents at the time of death.

Inthiscase, wefind that the subgtitution of Mrs. Wingrove was proper under Rule 27(a),
Rulesof Appellate Procedure. The payment of any compensation awarded during the lifetime of Mr.
Wingrovewhich would have been payableto him, would vest in hisdependents, including his dependent

widow.

[11.
Having determined that the Rules of Appdllate Procedure govern thesubgtitution of the
partiesinan goped pending beforethis Court, and thet the Workers Compensation Satute limits payments
of avardsmadeduring thelifetime of the daimant to the damant’ s dependents, the next question concerns

the effect of a clamant’s death during an appeal of a subsequent adverse decision revoking an award.
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Wehavelonghddthat “[I]ong dday in processng damsfor workmen'scompensationis
not cong stent with the declared policy of the Legidatureto determinetherightsof damantsas gpeedily
and expeditioudly as possible. W. Va. Code, 23-5-3a.” Syl. pt.1, Workman v. Workmen's
Compensation Comm'r, 160 W. Va. 656, 236 S.E.2d 236 (1977); syl. pt. 3, Meadows v. Lewis,
172W.Va 457,307 SE.2d 625 (1983). Inthiscase, Mr. Wingrove was awarded permanent total
disaility bendfitsby the Divisonin 1994 (savenyearsafter hislagt working day). Almost four yearslater
in 1998, the Office of Judges modified the award with alater onset date. Seven monthslater in 1998, the
Appea Board reversed the permanent total disability award. The casewasappeaed to this Court on
December 22, 1998. Whilethe gpped was pending, the cdlaimant died on March 13, 2000. Inthiscase,

the adjudicatory process after the Divison' saward of permanent totd disability hastaken dmogt 9x years

AccordingtoW. Va Code 23-4-6(g) [1999], the generd ruleisthat an award of benefits
during thelifetime of thedaimant isnecessary for payment of unpad benefitsto adlamant’ s dependents
after hisor her death. Seesyl. pt. 2, in pertinent part, Hughesv. Sate Compensation Comm'r, 145
W. Va 629, 116 SE.2d 153 (1960) (no benefits because deceased damant wasnot “ acdlaimant towhom
anavard hasbeenmade’). Severd exceptionsareoutlined inW. Va Code 23-4-6(f) (severanceof liged
bodily members), and (h) (finding by occupational pneumoconiosis board) [1999].

Theplan meaning of thestatuterequiresan award to begiven duringadamant' slifetime
for the payment of unpaid benefitsto adamant’ s dependents after hisor her death. However, the datute

doesnot addresstheeffect of asubsequent reversd of anaward. Once again, theintent of the Legidaure
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Isof primary importanceininterpreting the statute. Smith, supra, Sectionll. Syl. pt. 2 of Pristavecv.
Westfield Ins. Co., 184 W. Va. 331, 400 S.E.2d 575 (1990) emphasi zes that statutory construction
should “further justice” by holding, in pertinent part:
"Itistheduty of acourt to condtrue agtatute according to itstrueintent,
and givetoit such condruction aswill uphold thelaw and further justice.
. Sylopt. 2, Clickv. Click, 98 W. Va 419, 127 SEE. 194 (1925).
Although an awardisrequired, W. Va Code 23-4-6(g) [ 1999] doesnot requirethe award to befind.
By requiring an award, the problems of development of evidence after adamant’ sdesth areavoided. In
thiscase, thedamant’ sdeeth did not creeteany evidentiary problem. Mogt of theevidencewas submitted
before the Divison’s September 23, 1994 order, with thefind report submitted on March 6, 1995. By
not requiring afind award, theeffect of delaysin theadjudicatory processisminimized. Inthiscase, there
werelong ddaysin the adjudicatory process; areview by the Office of Judgestook dmost four years. To
requireafind award would not “further justicg’ (Click, id.) becauseit would reward asysem thet did not

“determine the rights of claimants as speedily and expeditiously as possible.” Workman, supra.

Based on W. Va. Code 23-4-6 [1999], we hold that if aclaimant in a Workers
Compensation caseto whom an award was made, dieswhile gopedling asubsequent adverse decison
concerning that award, the gpped shdl proceed asif deeth had not occurred. Any unpaid compensation
awarded asaresult of such an goped, which would have been paid or payable to the employee up to the
timeof hisor her degth, shdl not accrueto theestate of the dlamant, but shal be payableto the dependents

of the deceased claimant, if there are dependents at the time of death.



Inthiscase, the claimant was awarded permanent total disability by the Division on
September 23, 1994. Based ontheaward hereceived during hislifetime, hisdeath while appeding a
subsequent adversedecison doesnot sop the apped. However, any benefitsresulting from the gpped

do not accrue to his estate but can be payable to his dependents, including his dependent widow.

V.
Having determined that the damant’ s deeth has not stopped the gpped process, we now
turntothe question of whether themedica evidencejudtifiesapermanent totd disability avard and, if a
permanent totdl disability awvard isjustified, what isthe gopropriate onset date. Permanent totd disability

awards are granted pursuant to W. Va. Code 23-4-6(n)(2) [1999], which states, in pertinent part:

A disahility which renderstheinjured employee unableto engagein
subgantia gainful activity requiring skillsor abilitiescomparabdleto those
of any gainful adtivity inwhich heor she hasprevioudy engaged with some
regularity and over asubstantia period of time shdl be consderedin
determining the issue of total disability.

The statutory test for permanent total disability isinterpreted in syl. pt. 3 of Posey v. Sate Workmen's
Compensation Comm'r, 157 W. Va. 285, 201 S.E.2d 102 (1973), which states:

A clamant is permanently and totaly disabled under our workmen's
compensation Satutewhen heisungbleto parformany remunerativework
inafied of work for which heissuited by experienceor training. Each
cax=will be congdered on the peculiar factsfor the reason thet what may
betotaly disabling to one person would only bedightly disabling to
another of a different background and experience.



In Cardwell v. Sate Workmen's Compensation Comm'r, 171 W. Va. 700, 706,
301 S.E.2d 790, 796 (1983), we acknowl edged that aninjured worker who cannot beretrained becauise
of lack of education, diminished intelligence or advanced age may betotaly disability even though the
medical evidence demonstrates a partial disability. Syl. pt. 7 of Cardwell states:

If evidence of thedegree of obviousphysca impairment, and of other

factors such as clamant'smental capacity, education, training, or age,

placesaclamant prima faciein the odd-lot category, theburdenison

an employer to show that somekind of suitablework isregularly and

continuously available to the claimant.

Inthiscase, theevidenceindicatesthat thed amant wasrendered permanently and totally disabled
dueto hisinjury inthisdam and pre-exiding disahilitieswhen hisage, education, work experience, traning
and vocationd potentia are consdered. The clamant suffered numerous occupationa injuriesand
received, including theaward inthisclaim, an e ghteen percent permanent partia disability award. The
clamant hasonly an eighth grade education and because of hisage, was not a suitable candidate for

vocationd rehabilitation. Based ontheevidence, wefind that the claimant was permanently and totaly

disabled.

Inthiscase, thedamant wasnat initidly permanently andtotdly disabled; rether hebecame
progressively worse. InMiraclev. Workers' Compensation Comm'r, 181 W. Va. 443,383 S.E.2d
75(1989) and Young v. Workers' Compensation Comm'r, 181 W. Va. 440, 383 S.E.2d 72 (1989),
we discussad how an onset date for permanent total disability should bedeterminedinsuchacase. Syl.

pts. 1 and 2 of Young set out the holding in both cases:
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1. "A compensableinjury which doesnot initidly or of itsdlf producea
permanent totd disability may become progressvely worse over time or
combinewith prior impairmentsunder the second injury datute, W. Va
Code, 23-3-1, so asto result in apermanent total disability. Insuch
circumstances, the 'date of disahility,' from which a permanent tota
disshility avard will becadculaied and paid withinthemeaning of W.Va
Code, 23-4-18, isthe first date on which medical or other expert
evidenceindicated that such permanent total disability existed.” Syllabus,
Miracle v. Workers' Compensation Comm'r, 181 W. Va. 443, 383
S.E.2d 75 (1989).

2. Wherethere are mulltiple reportsfrom various expertswhich establish
that the dameant hascurrently reached permanent total disability Satus, the
Workers Compensation Commissioner hasareasonablediscretionin
sdecting thebeginning datefor the award and payment of permanent totd
disshility benefits The sdlection should be based on the datesupon which
the experts found the claimant to have been permanently and totally
disabled.

Inthis case, dthough therewerefindingsthat the claimant was permanently and totaly

dissbled asearly as1987, only oneexpert consdered dl of thedamant' spotentid in determining thet the
claimant was permanently and totaly disabled.! Dr. J. P. Griffith, Jr., who evauated the claimant on
October 16, 1992, found that the claimant did not havetheresidua functiona cgpacity to returntowork

for which hewas suited by hisexperienceand training. Dr. Griffith’ sfindingsare substantiated by the

The early repartsindude the report of Dr. Jonathan Himmelhoch, apsychiatrist, who examined
thedamant on December 7, 1987. Dr. Himmehoch opined thet the damant was permanently and totaly
disabled, but Dr. Himmelhoch failed to consder the potentia for vocational rehabilitation. Severa
vocationd assessmentsfound thedamant hed trandferable skillsor could perform light or mediumwork.
Although DanKilgore s January 13, 1988 vocationd report found the dlaimant was not agood candidate
for vocationd rehabilitation and could not return to work full time, Mr. Kilgorefailed to supply objective
standards.
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vocationd, psychiatric and other orthopedic evidence. Based on Dr. Griffith’ sreport, wefind under

Miracle and Young the onset date for permanent total disability in this case is October 16, 1992.

V.

In conclusion, wefind that the Divison and Office of Judgeswere correct in awarding
permanent totd disability benefitsbased on the evidence of record.  Further, we agreewith the Office of
Judges decison modifying the onsat dateto October 16, 1992 based on Dr. Griffith’ sreport. Giventhe
evidenceof disahility and onset date, wefind that the Apped Board wasclearly wrong in not sustaining

the decision of the Office of Judges.

Therefore, wereversethe decision of theWorkers Compensation Apped Board and

remand thisclam for entry of apermanent tota disability award with an onset date of October 16, 1992

and for the payment of any resultant benefitsaccrued on or beforetheclaimant’ sdesthtotheclamant's

dependents.

Reversed and remanded.
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