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SYLLABUSBY THE COURT

1. “Dueto the pend nature of theHome Confinement Act, West VirginiaCode 88
62-11B-1to-12 (1993), when acircuit court, in its discretion, orders an offender confined to hishome
asacondition of bail, the offender must be an adult convicted of acrime punishable by imprisonment or
detentioninacounty jail or Sate penitentiary or ajuvenileadjudicated guilty of addinquent act that would
be acrime punishable by imprisonment or incarceration in the Sate penitentiary or county jail, if committed

by an adult.” Syl. Pt. 3, State v. Hughes, 197 W. Va. 518, 476 S.E.2d 189 (1996).

2. “When a person who has been arrested, but not yet convicted of acrime, is
admitted to pre-tria bail with the conditionthat he be restricted to home confinement pursuant to West
VirginiaCode 8 62-1C-2(c) (1992), the home confinement restrictionisnot conddered the same as actual
confinementinajal, nor isit conddered the same as home confinement under theHome Confinement Adt,
West VirginiaCode 88 62-11B-11t0-12 (1993). Therefore, the time spent in home confinement when
itisacondition of bail under West VirginiaCode § 62-1C-2(c) does not count as credit toward asentence

subsequently imposed.” Syl. Pt. 4, Statev. Hughes, 197 W. Va. 518, 476 S.E.2d 189 (1996).

3. Pursuant totheprovisonsof theHomeIncarceration Act, West VirginiaCode 88
62-11B-1t0-12 (1997 & Supp. 1999), when an offender is placed on home incarceration asacondition
of pog-conviction ball, if thetermsand condiitionsimpasad upon the offender are &t forth fully inthe home
Incarceration order and encompass, & aminimum, the mandatory, atutory requirementsenunciatedin

West VirginiaCode 8 62-11B-5, then the offender isentitled to receive credit toward any sentence



imposed for time gpent on homeincarceration, whether or not the offender violatesthe terms and conditions

of home incarceration and whether or not the order specifically references the Home Incarceration Act.



Scott, Justice:

Thiscaseisbefore the Court upon the gpped of Lorie Ann McGuirefromthe Augus 9,
1999, find order of the Circuit Court of Marshdl County, West Virginia, denying the Appd lant’ srequest
for credit for time served on home incarceration as a condition of post-conviction bail. Theonly issue
raisad on gpped iswhether an offender isentitled, asameatter of right, to recaive credit toward asentence
of imprisonment for the period of time during which such offender wason homeincarceration asacondition
of post-conviction bail. Based uponareview of therecord, the parties briefsand arguments, aswell as
all other matters submitted before this Court, we affirm the lower court’s decision.

I. FACTS

On February 13, 1995, the Appdlant was arrested and charged with the murder of her

newborn child. Shewasultimatdy convicted of voluntary mandaughter following ajury trid, and her

conviction was affirmed by this Court on gpped. See Statev. McGuire, 200W. Va 823,490 SE.2d

912 (1997) (“McGuirel”). Rdevant totheissue a hand, the Appdlant sought and was ultimatdly granted
pre-trid bail following afavorableruling by thisCourt arisng out of apetition forwrit of habesscorpusad
subjiciendum. In the order granting the Appellant pre-tria bail, this Court stated:

LorieAnnMcGuire isentitled to, andishereby permitted togive
bond, conditioned upon home confinement under such terms and
conditionsasareordinarily imposedin Marshal county, asprayed for
beforethe Clerk of the Circuit Court of Marshdl County, and this Court
doth fix the penalty of said bond as aforesaid in the amount of One
Hundred Fifty Thousand Dollars($150,000.00), conditioned upon home
confinement, with good security to be gpproved by the Circuit Clerk of
Marshall County and conditioned according tolaw . . . .

1See W. Va. Code § 53-4-1 to -13 (1994) and W. Va. Code § 62-1C-1(c) (1997).
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Pursuant tothis Court’ sorder, theMarshdl County Circuit Court granted the Appellant
pre-trid bail intheamount of $150,000, conditioned on home confinement with eectric monitoring as
follows:

[T]o havethe dectric monitor ingtaled, under the following terms and

conditions:

that she shdl pay the hook up fee of $50.00 plus $8.00 per day;
that sheshd| not leave her homeexcept to attend church sarvices,

medical sarvicesa doctorsor hospitd, for psychiatric or psychologica

treatment and to consult with her counsdl. . . .

After trid, the Appdlant was sentenced to the Wes Virginia State Penitentiary for Women
for aperiod of ten yearsand ordered to “ serve aminimum of one-fourth (1/4) of said sentence prior to

her becoming digiblefor paroleor three (3) yearswhichever isgrester.” Thedrcuit court then denied the

Appellant’s motion for post-conviction bond, pending appeal.

OnMarch 7, 1996, thisCourt granted the Appe lant’ ssummary petition for pogt-conviction
bond pending gpped, “ under the sameterms and condiitions established for petitioner’ spre-trid bal.” In
accordance with this Court’ sruling, the lower court once again issued an order granting the Appellant
“post-conviction bond under thesametermsand conditionsasbefore’” and set bond in the same amount
asbefore -- $150,000. The Appd lant’s home incarceration as a condition of post-conviction bail
continued until after thisCourt’ saffirmanceof the Appdlant’ sconviction. UponthisCourt’ sdecison, the
drcuit court ordered thet the Appdlant be confined a the West VirginiaState Penitentiary for Women as
previoudy ordered with credit for time served in the Northern Regiond Jail and Pruntytown. The drcuit
court dso deniedthe Appd lant’ srequest for credit for time served on homeincarceration asacondition

of post-conviction bail, which ruling is the subject of the present appeal.



1. ISSUE

Asprevioudy mentioned, theonly issuebeforethe Courtiswhether the Appd lantisentitled
torecaivecredit on her sentencefor time served on homeincarceration asacondition of post-conviction
bail. The Appdlant arguesthat shewasoriginaly denied credit by thisCourtinMcGuirel for timeshe
gpent on pre-trid home incarceration, because she was not an offender pursuant to the language of the
Homelncarceration Act (“Act”), West VirginiaCode 88 62-11B-1t0-12 (1997 & Supp. 1999). Thus,
the Appd lant maintainsthat because shewas clearly an offender a thetime shewas placed upon post-
conviction homeincarceration, sheisentitled to receive credit on her sentencefor timeserved on home
incarceration. Further, the Appellant assertsthat hed sheviolated the conditionsof her homeincarceration
prior to her sentencing, she would have been entitled to such credit pursuant to the provisonsof the Act.
SeeW. Va Code862-11B-9(c). TheAppeleecountersthe Appedlant’ sargument by asserting thet the
termsand conditions of theAppellant’ shomeincarceration asaterm and condition of her pogt-conviction
bail did not meet dl thetermsof the Act; therefore, thetime spent on homeincarceration asacondition of

pogt-conviction bail should not be credited, asametter of right, and trested astime served on her sentence.

Attheheart of our discusson arevariousprovisonsof theAct, incdluding Wes Virginia

Code § 62-11B-5, which establishes the conditions for a proper order.? Because

“West Virginia Code § 62-11B-5 sets forth the mandatory statutory requirements as follows:

Anorder for homeincarceration of an offender under section four

[§ 62-11B-4] of thisarticle shall include, but not be limited to, the

following:
(1) A requirement that the offender be confined to the offender’s

home at all times except when the offender is:
(A) Working at employment approved by the circuit court or

magistrate, or traveling to or from approved employment;
(B) Unemployed and seeking employment approved for the
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offender by the circuit court or magistrate;

(C) Undergoing medical, psychiatric, menta health trestment,
counseling or other trestment programs approved for the offender by the
circuit court or magistrate;

(D) Attending aneducationd inditution or aprogram gpproved for
the offender by the circuit court or magistrate;

(E) Attending aregularly scheduled rdigious sarvice a aplace of
worship;

(F) Participating inacommunity work release or community
service program gpproved for the offender by the circuit court, in circuit
court cases; or

(G) Engaging in other activitiesspecifically approved for the
offender by the circuit court or magistrate.

(2) Noticeto the offender of the pendtieswhich may beimpossd
if the circuit court or magistrate subsequently findsthe offender to have
violated the terms and conditions in the order of home incarceration.

(3) A requirement that the offender abide by aschedule, prepared
by the probation officer in circuit court cases, or by the supervisor or
sheriff in megidrate court cases, Spedificaly satting forth thetimeswhen
the offender may be absant from the offender'shome and thelocations the
offender is allowed to be during the scheduled absences.

(4) A requirement thet the offender isnot to commit another aime
during the period of homeincarceration ordered by thecircuit court or
magistrate.

(5) A requirement that the offender obtain approval fromthe
probation officer or supervisor or sheriff before the offender changes
residence or the schedule described in subdivision (3) of this section.

(6) A requirement that the offender maintain:

(A) A working telephone in the offender's home;

(B) If ordered by thecircuit court or asordered by the magidrate,
andectronic monitoring deviceinthe offender'shome, or onthe offender’s
person, or both; and

(C) Hledtric sarviceinthe offender'shomeif use of amonitoring
deviceisordered by the circuit court or any time home incarceration is
ordered by the magistrate.

(7) A requirement that the offender pay ahomeincarcerationfee
set by the circuit court or magistrate. 1f amagistrate orders home
incarceration for an offender, the magistrate shdl follow afee schedule
established by the supervising circuit judge in setting the home
incarceration fee.

(8) A reguirement that the offender abide by other conditions set
by the circuit court or by the magistrate.
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theissue at hand involves an interpretation of astatute, our review isdenovo. See Syl. Pt. 1, Satev.
Duke, 200W. Va. 356, 489 S.E.2d 738 (1997) (holding that “ questions of law and interpretations of

statutes and rules’ are subject to a de novo review).

Wehave previoudy interpreted certain aspectsof the Act. For ingance, in Statev. Long,
192 W.Va. 109, 450 S.E.2d 806 (1994), we noted the pena nature of serving time pursuant to the
provisions of the Act, stating:

Whenthelegidatureinitially adopted the home confinement
Statute® it stated that it was". . . another form of incarceration. . . ."
W.VaCode, 62-11B-4(a) (1990). Theentire Satutory schemeindicates
that home confinement isdesigned to place subgtantid redtrictionson the
offender. A violation of these restrictionsresultsin the offender being
subject to incarceration under the penalties prescribed for the crime.
W.VaCode, 62-11B-9(b) (1990). Thepena nature of home detention
isrecognized under W.VaCode, 62-11B-9(b), asit provides credit for
time spent in home confinement towardstheimpaosition of any sentence
following aviolation of home confinement.

Id. at 111, 450 S.E.2d at 808 (footnote added and footnotes omitted).

Subsequently, in Statev. Hughes, 197 W. Va 518, 476 SE.2d 189 (1996), we addressed
theissue of whether adefendant was entitled to receive credit againgt his sentencefor time served upon
home confinement asacondition of bail pendingtrid. Weaso explained the difference between home
confinement pursuant to the Act and home confinement asa condition of pre-trid bail. Wenoted thetin

order for apersonto bedigiblefor credit for time served toward a sentence subsequently imposed, and

1d.

*The Act was originally referred to as the “Home Confinement Act.” In 1994, the Act was
redesignated at the “Home Incarceration Act.” See W. Va. Code § 62-11B-1.
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the person must be an offender within the meaning of the satute.* See 197 W. Va. a 528, 476 SE.2d
at 199. Further, weinferred that the order dlowing for homeincarceration must contain the numerous
mandatory regtrictive burdens enumerated within the Act so thet the intent of the circuit court in granting
home confinement pursuant to the provisions of the Act isclear. 1d.

We ultimately held in syllabus points three and four of Hughes that:

Dueto the pend nature of the Home Confinement Act, West
Virginia Code 88 62-11B-1 to -12 (1993), when acircuit court, in its
discretion, orders an offender confined to hishome asacondition of balil,
the offender must be an adult convicted of a crime punishable by
imprisonment or detention in a county
jal or gate penitentiary or ajuvenileadjudicated guilty of addinquent act
that would beacrime punishable by imprisonment or incarcerationinthe
state penitentiary or county jail, if committed by an adult.

When aperson who has been arrested, but not yet convicted of
acrime, isadmitted to pre-trid bail with the condition thet heberedtricted
to home confinement pursuant to West Virginia Code § 62-1C-2(c)
(1992), the home confinement redtriction isnot consdered the same as
actual confinement in ajail, nor isit considered the same as home
confinement under the Home Confinement Act, West VirginiaCode 88
62-11B-1t0-12 (1993). Therefore, thetime spent in home confinement
when it isacondition of bail under West VirginiaCode 8 62-1C-2(c)
does not count as credit toward a sentence subsequently imposed.

197 W. Va. at 520-21, 476 S.E.2d at 191-92, Syl. Pts. 3 and 4.

Fndly, and of substantia conseguenceto resolving theingtant metter, werevist our prior

decisoninMcGuirel, whereinweresolved the Appd lant’ srequest for crediit on her sentencefor timeshe

“West Virginia Code § 62-11B-3(3) defines the term “offender” as “any adult convicted of a
crime punishable by imprisonment or detention in a county jail or state penitentiary; or ajuvenile
convicted of a delinquent act that would be a crime punishable by imprisonment or incarceration in the
state penitentiary or county jail, if committed by an adult.” Id.
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spent on home confinement asacondition of pre-trid bail. Applying thelaw from the Hughes decison, we
rejected the Appd lant’ sassartion that “ because theredtrictions placed on her correspond with someof the
resrictionsunder the Act, her caseisdigtinguishable from Hughes and, therefore, she should be avarded

credit.” McGuire I, 200 W.Va. at 839, 490 S.E.2d at 928 (footnote omitted).

Specificaly, in denying the Appellant’ s request in McGuire |, we stated that

[f]irg, likeHughes, Appd lant wasnot convicted of any offense
when she wasplaced on home confinement. Thus, Appelant wasnot an
“offender” under the Act andthe Act did not gpply to her. Second, under
thefactsof thiscase, wefind it inconssquentid that the conditionsimposed
upon Appdlant asapart of her home confinement coincided with some
of the mandatory requirementsas set forthinthe Act. A circuit courtis
granted wide discretion in formulating bail in order to secure“*‘the
gppearance of adefendant to answer toaspecificcrimina charge....”
Id. at 528, 476 SE.2d at 199 (quoting W. Va.Code§ 62-1C-2 (1992);
other atations omitted). Here, the drcuit court's order basicdly provided
that Appdlant wasto be dectronicaly monitored, asadministered by a
probation officer, and Appelant only could leave her housein order to
attend church; consult with her atorney; or recelvemedicd, psychiatric,
or psychologicd trestment. Notonly doesthisorder fail to cover dl the
requirementsimposad by the Act, but wedsofind thecircuit court clearly
acted withinitsdiscretion by imposing thesebag c requirementsaspart of
Appellant's home confinement in order to secure her presence at trial.

200 W. Va at 839, 490 S.E.2d at 928 (footnotes omitted).

What iseaslly discerned fromour prior decigonsconcerningtheActisthefact thet certain
essentid criteriamust be established before adetermination can be madethat homeincarceration was
impased by adrcuit court under the provisonsof theAct. FArg, it must befound that theindividua upon
whom homeincarceration wasimposed was an of fender asthat term isdefined by the Act. SeeW.Va

Code § 62-11B-3(3); seedso Hughes, 197 W. Va & 520, 476 SE.2d a 191-92. Additionaly, when



an order imposeshomeincarceration pursuiant to the Act, the order must st forthfully and completdy the

mandatory requirements of West Virginia Code § 62-11B-5.°

Accordingly, itisdear thet pursuant to the provisonsof the Home Incarceration Act, West
VirginiaCode 88 62-11B-1to -12, when an offender is placed on homeincarceration as a.condition of
post-conviction bail, if the termsand conditionsimposed upon the offender are st forth fully inthe home
incarceration order® and encompass, a aminimum, themandatory, Statutory requirementsenunciatedin
West VirginiaCode § 62-11B-5, then the offender isentitled to receive credit toward any sentence
imposed for time spent on home incarceration, whether or not the offender violates the terms and
conditions of home incarceration and whether or not the order specificaly referencesthe Home

Incarceration Act.

Intheingtant case, the A ppdlant correctly pointsout thet sheisnow an offender under the
provisonsof the Act. Thisrequirement of the Act, which the Appellant waslacking in McGuirel,
however, isbut one of the numerous requirementswhich must be met beforethe Appellant would be
entitled to receive credit on her sentence pursuant tothe Act. SeeMcGuirel, 200W. Va at 839, 490
SE.2d a 928; Syl. Pt. 3, Hughes, 197 W.Va. a 520, 476 SE.2d & 191-92. The Appellant also argues
thet thetermsand conditions of her homeincarcaration areactudly moreredtrictive than theminimumterms

and conditions provided under the Act, because the order providing for the Appdlant’ shomeincarceration

°See supra note 2.

®West Virginia Code § 62-11B-5 mandates an order setting forth the statutory requirements for
home incarceration.



did not contain aprovison alowing for her release from home confinement for the purpose of seeking
employment and atending an educationd inditution. The Appdlant’ sargument, however, conflictsdirectly
withthis Court’sdecisonin McGuirel. It wasprecisey theabsenceof dl of the mandated Satutory
requirementsin the pre-trid order providing for home incarceration which causad this Court to deny her
credit for time spent on homeincarceration asacondition of pre-trid ball. Thetermsand conditionswe
found deficient under the Actin McGuire| are the exact same terms and conditions found in the order
imposing homeincarceration asacondition of post-conviction bail. Thus, thefact remainsthat the order
Imposing homeincarceration asacondition of post-conviction bail “fail[s] to cover dl therequirements
imposed by theAct.” 1d. Accordingly, thelower court did not err inrefusing, initsdiscretion, to grant
the Appdlant credit on her sentencefor time spent on homeincarceration asacondition of pogt-conviction

bail .’

Affirmed.

’‘Given our resolution of this case, we find it unnecessary to address the State' s argument that
giving the Appellant credit for time spent on home incarceration as a condition of post-conviction bail
would thwart the legidative intent of the penalty statute for voluntary manslaughter, which requires a
convicted defendant to serve a sentence in the penitentiary before becoming eligible for parole.
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