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The Opinion of the Court was delivered PER CURIAM.
JUSTICE DAVIS, deeming herself disqualified, did not participate in the decision of this case.

JUDGE MICHAEL THORNSBURY, sitting by special assignment.



JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.

JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

“In determining whether thereissufficient evidenceto support ajury verdict the court
should: (1) condder theevidencemod favorableto theprevailing party; (2) assumethat dl conflictsinthe
evidencewereresolved by thejury infavor of the prevalling party; (3) assumeasproved dl factswhich
the prevailing party’ sevidence tendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinferenceswhich reasonably may bedrawn fromthefactsproved.” SyllabusPoint 2, Tanner
v. Rite Aid, 194 W.Va. 643, 461 S.E.2d 149 (1995) (citations omitted).

2. “ A motion to reopen acaseto permit the introduction of further evidenceis
addressed to the sound discretion of thetria court and the exerciseof such discretion isnot subject to
review by an appellate court unless there has been an abuse thereof.” Syllabus Point 4, Adams v.

Sparacio, 156 W.Va. 678, 196 S.E.2d 647 (1973).



Per Curiam:

l.
Thisisamedica ma practice casewhereajury rendered averdict for the plaintiff/appelles,
Jessel. Graham, againg the defendant/appdlant, Dr. David A. Wallace, an ord surgeon. Thegravamen
of theplaintiff’ sdamwasthet Dr. Wallacehad been negligent iningtalling animplant intheplantiff’ sjaw --
spedificaly inhistemporomandibular joint (“TMJ’) -- to atempt to dleviate the plaintiff’ ssevere heed pain.
A detailed discusson of theunderlying factsisunnecessary to thisopinion, asweneed only
addresstwo fairly narrow issues. Thefirgt issueiswhether the plaintiff’ s evidence of ma practicewas
deficient asamatter of law ontheissue of the standard of care. The second issueiswhether the circuit
court committed reversbleerror in denying Dr. Walace srequest to call two rebuttal witnesses, after the

plantiff wasalowed toreopenhiscasetorecd| Dr. Wdlaceto the sand for additiond cross-examination.

.
A.

Onthefirgissue-- theassarted insufficiency of the plaintiff’ sevidencethat would permit
ajury to conclude that there was abreach of the sandard of care by the gppdlant -- we have carefully
reviewed the testimony of the appellee’ s expert witness, Dr. Captline, an ord surgeon. Dr. Captline
tedtified extensvely on direct examination to the effect that the gopd lant hed failed to obtain and properly
evauateafull history of thegppellee’ slongstanding psychiatric and neurological headache problems

(problemsthat werein Dr. Captling sopinionlargdly if not entirdly unrlated to the plaintiff’ saleged TMJ



problems) -- and thet thisfallure had substantialy contributed to aningppropriate decig on by the gopdlant
to perform TMJimplant surgery onthe gppdlee. (There were dso issues of whether the gppellee had
properly consented tothesurgery.) Takentogether, Dr. Captling stestimony on direct examinationtold
thejury whet Dr. Captlinebelieved apractitioner exerciang ordinary skill and care should have donewith
regard to the appellee’ scase, and how Dr. Captline believed that the gppel lant had deviated from that
standard. However, on cross-examinaion, thegppdlant’ strid counsd wasabletodidt from
Dr. Captlineanumber of contradictory and confused satementsregarding hisopinions. Based onthis
cross-examination, thejury could have discounted -- but were not required to discount -- much of Dr.
Captline’ s direct testimony.

We have stated that:

In determining whether thereis sufficient evidenceto support ajury

verdict the court should: (1) consder the evidence mogt favorableto the

prevaling party; (2) assumethat dl conflictsinthe evidencewereresolved

by thejury infavor of the prevalling party; (3) assumeasproved dl facts

whichtheprevailing party’ sevidencetendsto prove; and (4) givetothe

prevailing party thebenefit of dl favorableinferenceswhich reasonably

may be drawn from the facts proved.
Syllabus Point 2, Tanner v. Rite Aid, 194 W.Va. 643, 461 S.E.2d 149 (1995) (citations omitted).

Wehavedso gated that “. . . once an expert witnessis permitted to tedtify, itiswithinthe
province of thejury to evauate his or her testimony, credentials, background and qualifications.”
Wilkinson v. Bowser, 199 W.Va. 92, 96 n.5, 483 S.E.2d 92, 96 n.5.

In81 Am.Jur.2d Witnesses § 1032 a 844 (1992) (footnotes omitted) it isstated: “When

awitness, during the courseof histestimony, makestwo contradictory Satements, itiswithinthe province

of thejury to accept and rely on either verson and to disregard the other, inpart or intoto. If awitness's
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testimony on direct examination conflictswith that given by him on cross-examination, it isfor thejury to
decidewhen, if a dl, hetestified truthfully.” 1tisthe provinceof thejury toweigh evidenceand resolve
incongstenciesin tesimony. See Satev. Houston, 197 W.Va 215, 230, 475 S.E.2d 307, 322 (1996).
Ongpped of aplaintiff’ sverdict, wearerequired to assumethat a(properly instructed) jury credited the
evidencethat wasfavorabletotheplaintiff’ scaseand discredited the evidencethat was unfavorableto that
case. See Syllabus Point 3, Sate v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

Asboth amatter of law and asapractical matter, atrid court viewing the evidentiary
aufficiency of aparty’ sprima facie case-- or an appellate court assessing the sufficiency of evidence
whereajury hasreturned averdict for aparty (aswe are doing in the ingant case) -- Imply cannot be
required to dissect, andyze, or weigh aparty’ s evidence through the lens of what occurred in cross-
examination of a party’ switnesses, or of what evidence the opposing party put on in rebuttal -- to
determinewhether alitigant medeaufficent evidentiary casetogotoajury. Such dissection, andyssand
welighing would invade the province of thejury. If intheingtant case-- asthetrid court found and we
agree-- theplantiff’ scase-in-chief through hiswitnesses' direct testimony and other evidence established
aprimafadeviolaion of the andard of care, then the plaintiff met hisburden so asto permit submitting
that issueto thejury -- without regard to how the plaintiff’ s case-in-chief might have been weskened by
the defense through cross-examination or rebuttal.

Wetherefore conclude that the gppe lant’ s contention on apped that the plaintiff’ scase
should not have been submitted to the jury for lack of sufficient evidence establishing aviolation of the

standard of care is not meritorious.



Wenext turnto theissue of thedircuit court’ sreopening of the case after both partieshad
rested -- for additiond crass-examinetion of Dr. Wallace -- and to theissue of the court’ srefusd to alow
Dr. Wallace to call two rebuttal witnesses, once the case had been reopened.

Thepresentation of evidence by both sdes conduded on Thursday, March 12, 1999, after
4 daysof tetimony. Onthemorning of Friday, March 11, 1999, Mr. Graham'’ s counsdl asked thetrid
court to reopen the casefor additiond cross-examinationof Dr. Wallace. Graham' scounsd assarted that
because Dr. Wallace had referred in histestimony to certain notesin Graham’'smedical records that
alegedly had not been produced in discovery, “the notes that were contained in the record of this case
were put in at least 6 years after the[y] allegedly were supposed to have been placed.”

Thejury wasrecdled to the courtroom and Graham was permitted to cross-examine Dr.
Walaceregarding thesenotes. Mr. Graham' scounsd attempted toimpeach Dr. Walace by, inter alia,
suggesting that the notations had not been produced in discovery.

Dr. Wallace, when questioned by hiscounsd, denied any suggestion of misconduct with
respect totherecords. Dr. Wallacetedtified that the notations could not have been madein anticipation
of trid because they gopeared on aphotocopy that had been madein 1987, goparently in connection with
reguests from Graham’ s insurance companies.

Following Dr. Wallace' s testimony, Graham’ s counsel moved for amistrial:

MR. STAUN: Y our Honor, e thistimel would liketo movefor amigria

or movefor acontinuanceto further investigate thismetter. That isthe

only way we are going to get to the truth of this matter.

MR. BAKER: Y our Honor, we have 2 withesses that can comein here
and testify —



THE COURT: Y our mation for amigrid isoverruled and your mation
for acontinuance isoverruled. Are we ready to proceed?

At thispoint in thetria, Dr. Wallace requested an opportunity to put on two rebuttal
witnesseswho could refute the suggestion of misconduct with regard to the documents. Thetrid court
denied this request, stating that the court believed that Dr. Wallace had handled the document issue
adequately, and that putting on more witnesseswould dmost certainly require acontinuance and more
discovery. However, thecourt dlowed Dr. Wallaceto mekeaproffer through thetestimony of hisoffice
manager and one of hisformer employees. They explained how in their view there was no record
falsification or failure to produce documents.

During alater hearing on post-trial motions, the trial judge stated:

... with the exception of whether or not | should havedlowed you to put

these secretarieson. . . . Thisrecord will show thet | am troubled about
opening the case back up again and placing limitationsonyou. Maybe
that might have changed the per-ception of thejury. I'vetried to think
about the case since and I’ m more convinced that the jury may have
somewhat misunderstoodthered point of thecase. . .. Although, | am
concerned about you shuitting the door on you at theend because of other
problems| had with the case, | do believeit wasafar trid and | will not

set addetheverdict. . . . | may have madeamistake by not letting those
other witnesses testify and the Supreme Court can correct it.

Because there appearsto have been no contemporaneous objection by Dr. Wallace' s
counsd to the actua re-opening of the case, we declineto consider whether thetria judgeabused his
discretionindoing so. However, wehave held that such re-openingiswell withinatrid court’ sdiscretion,
as we stated in Syllabus Point 4 of Adamsv. Sparacio, 156 W.Va. 678, 196 S.E.2d 647 (1973):

A mation to reopen acaseto permit theintroduction of further evidence
isaddressed to the sound discretion of thetrid court and the exercise of



such discretion isnot subject to review by an gppelate court unlessthere
has been an abuse thereof.

With respect tothe dreuit court’ srefusd to dlow Dr. Wallaceto call two rebuttal witnesses
to tedtify regarding the documentsabout which the plaintiff had questioned Dr. Wl ace, that assarted error
wasfully preserved by objection -- and the gppellant properly madeaproffer of the proposed witnesses
testimony.

In Satev. Sandler, 175 W.Va 572, 576, 336 S.E.2d 535, 539 (1985), we stated:

“IW]hen acaseisreopened for the reception of further evidence, it must

be done in such a manner that the rights of all parties will be

protected and ample opportunity afforded them for cross

examination or reputtal . . . .”

(Citation omitted, emphasis added.)

Theingant casewasdearly a doseone-- onliahility, causation, and damages. Thetrid
court -- not unreasonably, wethink -- believed that Dr. Wallace had done asufficient job of explaining
why, based on his normal office procedures, the plaintiff’s suggestion of record misconduct was
groundless.

However, thejury could have seen Dr. Wallace' sinterest in the case astainting his
testimony. Moreover, Dr. Wallace could only surmise, based on hisordinary office procedures, asto how
hisemployees had actudly handled the documentsin question. Thejury was denied the opportunity to heer
the plaintiff’ ssuggestion of misconduct refuted by lessinteresed witnesseswho weredirectly involved with
the documents in question.

Insuch adose case, thisgpparently minor issue of possible document misconduct could

havetilted the balanceof thetrid. With duerespect to thetrid judge and with the benefit of hindsght, we
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think thet fairnessto Dr. Wallace required that he be able to refute the suggestion of document-related
misconduct with witnesseswho could testify from their direct knowledge. For thisreason, we conclude
that it wasprgjudicia error and an abuse of discretion not to alow Dr. Wallaceto put histwo rebuttal

witnesses on the stand.

This caseisreversed and remanded for anew trial.

Reversed and Remanded.



