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JUSTICE McGRAW delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “A dreuit court’ sentry of summary judgment isreviewed denovo.” Syl. pt. 1,

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “A moationfor summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syl. pt. 3, Aetna Cas. & Surety Co. v. Federal Insur. Co. of New York,

148 W. Va. 160, 133 S.E.2d 770 (1963).

3. A municipdity may, pursuanttoW. Va Code 8 8-13-13 (1971), collect afire
sarvicefeefromitsresdentsand pay that feeto alocal volunteer fire department, even though that
volunteer fire department aso furnishesfire protection to non-resdents, provided that the amount paidin

fees by the residents reasonably reflects the cost of protecting the municipality from fire.



McGraw, Justice:

Inthiscase, the Town of Addison gppedsagrant of summary judgment againg itandin
favor of agroup of townresdents. Theresdentsfiled adassaction lawait to chalengethe vaidity of a
“firesarvicefes’ levied by the Town of Addison and usad to support thelocd volunteer fire department,
whichfightsfiresbothwithin, and without, the corporatelimitsof themunicipdity. Thelower court found
thet the Town was gpplying itsfeein an unconditutiond fashion by uang thefeeto support avolunteer fire
department that aso protected non-residents. We disagree with the decision of the lower court, and

reverse.

BACKGROUND

Locd dtizensformed the Webgter SpringsV olunteer Fire Department, Incorporated (the
“VFD"), inthe early 1940's, and since that time the VFD has protected the Town of Addison and
surrounding areafromfire. To avoid confusion, wetake notice of thefact that the Town of Addisonis

actually what most think of as the community of Webster Springs.*

This community wasincorporated in 1892 as the Town of Addison and named for Addison
McLaughlin, uponwhoseland thefounderslaid out thetown. Sincethat time, thetown hasbecomeknown
asWebgter Springs, but hasnever changeditsofficid corporate namefrom Addison. For purposesof this
opinion we shall refer to it smply as “the Town.”
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For years, the VFD hasfought firesboth in the Town, and outsde of Town, in various
outlying communities The Town doesnot haveitsown municpd fire department and “ contracts’ with the
VD for fireprotection.? Historicaly, in exchangefor fire protection, the Town housed the VFD in one
haf of city hal and made other paymentsin support of the VFD from the Town’ sgenerd revenuefund.
TheVFD aso conducted its own fundraising activities and recelved money on occason from \Webgter

County, the State of West Virginia, and other sources.

IN1988, the Town mayor and coundil decided toimplement a“fire protection ordinance,”
that would requireresdents of the Townto pay afeefor fire protection. They presented thisordinance
to the people of the Town, who adopted it by amgority vote. Thefeeisacharge assessed againg the
owner of aproperty within the municipal limits of $75 on each property, plus$30 per unit for resdentia
goatments. Therecord showsthat, Snceimplementing thefee, the Town has used some of the proceeds
to pay for firefighting infrastructurein the Town, such as hydrants, but the great mgority of the money

raised by the fee has gone to the VFD.

Themoney paid by the TowntotheVFD isused to pay for utilitiestothe VFD’ squarters

incty hdl, andto make paymentsonardatively new firetruck, purchasad by andtitledinthenameof the

“According to deposition testimony from an earlier, Smilar proceeding concerning the ordinance
that was part of therecord of theingtant case, thereisno forma written contract between the Town and
the VFD for fireprotection. However, for years, both partieshave continued to perform asif therewere
awritten agreement, with the Town providing financid support andthe VFD fighting firesinthe Town as
needed.



VFD. TheVFD usesthistruck for fire calsboth within and without Town limits. Although the truck
sometimes leavesthe Town to fight afire or gppear in aparade, the VFD makes arrangementsto have

comparable fire-fighting equipment available for use in the Town.

Thecurrent group of plaintiffsfiled suitin January 1998, and became ceartified asaclass
in June of 1998. The citizens of the Town were given the chanceto opt out of the class and about one
quarter of the 350 ditizensdid opt out. Theremaining 265 dassmembersdam, inthiscase, tobemaking
an applied challengeto the ordinance.® They dlaimed in theinstant suit that the ordinance, athough
congtitutional aswritten, wasbeing applied uncongtitutionally. Theplaintiffsargued that theTown's
decison to give the fundsraised by the ordinance to the VFD violated the equd protection clauses of the
dateand federd conditutionsbecausetheplaintiffswereforced to pay for fire protection, but peopleliving

outside the corporate limits had to pay nothing at all for the same protection.

Thedrcuit courtintheingant casegranted theplaintiffs maotionfor summary judgment and
ruled in an order dated June 18, 1999, that thetax was not uncondtitutiondl onitsface, but wasgpplied in
an uncondtitutiona fashion, because* the fees collected [were] being used to providefire protection for

residential and commercial property ownerswhose property [was] |ocated outsi de the municipal

4n 1989, someof the sameplaintiffsfiled afacial chalengeto the same ordinance, arguing that
W. Va Code 8 8-15-3dlowsmunicipditiestolevy afire servicefeeonly if themunicipdity maintainsits
ownfiredepatment. Thus, theplaintiffsargued, becausethe Town hasnofire department of itsown, it
should nat have been permitted to assesafire srvicefee andthe ordinance should beruledinvaid. The
judgein that case ded with the Town and found the ordinance to bevaid. ThisCourt subsequently
refused the plaintiffs' petition for appeal.



boundaries of the Town of Addison.” The Town now gppedsthat decison, and for the reasons set forth

below, we reverse.

STANDARD OF REVIEW

Both thelower court’ sstandard for granting amotion for summeary judgment and our own
standard of review for such adecision, are well known:

“A drcuit court'sentry of summary judgment isreviewed denovo.” Syl.
pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). A
party moving for summary judgment facesawel l-established burden: “ A
moation for summeary judgment should be granted only whenitisdear thet
thereisno genuineissue of fact to betried and inquiry concaming thefects
isnot desirableto clarify the gpplication of thelaw.” Syl. pt. 3, Aetna
Cas. & Surety Co. v. Federal Insur. Co. of New York, 148 W.
Va. 160, 133 S.E.2d 770 (1963).

Mallet v. Pickens, 206 W. Va 145, 14 , 522 S.E.2d 436, 438 (1999). Inthiscase, we agree that
therewas no genuineissue of fact to betried, asthe parties do not dispute one ancther’ sview of thefacts,
but we till review theruling of thelower court, denovo. Additiondly, we have described our sandard
of review when called upon to examine city ordinances such as the one now at issue:

The slandard of review of an ordinance exercisng such power asthat
granted by W. Va Code, 8-13-13[1971] isthe reasonableness of the
ordinance. See Harvey v. Elkins, 65 W. Va. 305, 64 S.E. 247
(1909). Thedetermination of whether an ordinancereasonably servesthe
purpose for which it was enacted is initially made by the municipal
authorities. Thar passageof theordinancegivesit apresumptivevdidity
and acourt should not hold the ordinanceto beinvaid unlessitisclear
that the ordinance isunreasonable. Hendersonv. Bluefield, 98 W.
Va. 640, 127 SE 492 (1925).



Ellison v. City of Parkersburg, 168 W. Va 468, 472, 284 S.E.2d 903, 906 (1981). Bearing this

standard in mind, we turn to the arguments of the parties.

[1.
DISCUSSION
The gtatutesin question show that municipdities have the power to “provide for the
organization, equipment and government of volunteer firecompanies’ and may “ procureproper implements
for such companies” W. Va Code 8 18-15-1(1969).* Itisaso dear that municipdities canimposefees

for providing fire service. W. Va. Code § 8-13-13 (1971) providesin pertinent part that:

“Thefull text reads:

The governing body of every municipdity shdl have plenary power and
authority to providefor the prevention and extinguishment of fires, and, for
thispurposs, it may, among other things, regulate how buildingsshdl be
constructed, procure proper enginesand implements, providefor the
organization, equipment and government of volunteer firecompaniesor of
apad fire department, prescribe the powers and duties of such companies
or department and of the severd officers, provide for the appointment of
officersto have commeand of firefighting, prescribe what ther powersand
dutiesshd| be, andimposeonthosewhofall or refuseto obey any lawful
command of such officers any penalty which the governing body is
authorized by law toimpasefor theviolaion of anordinance It may give
authority to any such officer or officersto direct the pulling down or
destroying of any fence, house, building or other thing, if deemed
necessary to prevent the spreading of afire.

W. Va. Code § 18-15-1 (1969).



[E]very municipdity which furnishesany essentid or specid municipa
service, including, but not limited to, policeand fireprotection, . . . shdl
have plenary power and authority to provide by ordinance for the
ingdlation, continuance, maintenanceor improvement of suchsarvice, to
make reasonabl e regul ations with respect thereto, and to impose by
ordinance upon the users of such servicereasonablerates, feesand
charges to be collected in the manner specified in the ordinance. . . .

W. Va Code § 8-13-13 (1971).

Although debatehasraged over what separatesapermissblefeg’ fromanimpermissble
“tax” we have, on severd occasions, found fees smilar to the one at issue to be permissible under our
congtitution. See, e.g.: City of Huntington v. Bacon, 196 W. Va. 457, 473 S.E.2d 743 (1996)
(ordinanceimposing feefor the sole purpose of defraying the cost of fireand flood protection servicesis
auser feerather than atax and therefore, isnot in violation of the Tax Limitation Amendment foundinW.
Va. Const. Art. X, §81); City of Princeton v. Samper, 195W. Va. 685, 466 S.E.2d 536, (1995)
(ordinanceimposing fee on the collection and remova of resdentid refuseregardless of actud useisa
reasonableand vaid exercise of the police powersgranted to the City of Princeton under W. Va. Code,
8-13-13 [1971]); Ellison v. City of Parkersburg, 168 W. Va. 468, 284 S.E.2d 903 (1981)
(ordinanceimposing feefor solid waste collection and digoosal sarviceper resdentia unit doesnot exceed

the grant of authority given to municipalitiesby W. Va. Code, 8-13-13 [1971]).

Theplantiffshed, intheir earlier case, argued that, becausethe Town of Addison doesnot
itsdf “furnidh” fireprotection, that it hasno authority to levy afeefor fireprotection. Plaintiffsagainrase
that argument in thisapped , but we are nomore persuaded by thisargument than wasthetrid courtinthe
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fird case. TheTown seestoit that itsresdentsare“furnished” fire protection. Wesee no requirement in

the Code that a municipality itself employ the individuals providing a given service.

Theprimary argument mede by the plaintiffsin thiscaseisthat the Townisnot goplying the
datute, aswritten, andin sodoingisviolaing theconditutiond rightsof itsresdents. Theordinancereads
in relevant part:

Therevenuesrecaved fromthecollection of fireprotectionfeesprovided

for in this Ordinance shall be used only to defray the costs of and the

continuance, maintenance, or improvement of fire protection services

within the Town of Addison, and no part of such revenues shdll be used

for any other municipal purpose.

Fire Protection Service Ordinance of the Town of Addison, section 6 (emphasisadded). The plaintiffs
argued successfully below that theword “ only” gppliestothephrase“withinthe Town of Addison.” That
IS, that the feesraised by the ordinance could only be used in the Town of Addison, and not anywhere
dse TheTownarguesthat theword“only” appliesto the purpose, that is“only to defray. . . [the cogts

of fire protection]” and not any other municipal purpose, such as street paving or police protection.”

Thelogicd condusonof theplaintiffs argument isthat, becausetheordinanceonly dlows
the firefee money to be spent in Town, any fire protection provided anywhere outsde of Town by the

VFD, whichisrecaving thefirefee money, mus, ipso facto, be aviolation of both the ordinance, and

*The Town aso arguesthat this entire question was dready decided in the earlier case and
collaterd estoppd should bar the current action. Becausewe hold thet the ordinanceisboth congtitutiona
andisbeing gpplied inacondtitutionaly permissblefashion, we do not address that assgnment of error.
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the gate and federd condtitutions. We disagree, because wefind that the Townis not using the money

generated by the fee to pay for the fire protection of non-residents.

Tothecontrary, the Townissmply contracting (dbeit informally) for someentity, inthis
cax=the VD, to providefireprotection. The TownandtheVFD arrived at apricefor thisfire protection,
and that iswhat theresdents of the Town pay intheform of thefiresarvicefee. Whileitistruethat the
VFD dso providesfire protection for peopleliving outsde of the Town, itisequdly truetha the VFD
recalves money from other sources, such asthe county, the State, and from the genera public through

various fundraising efforts. All of this money supports the activities of the VFD.

Inthis case, the Town goparently made truck payments and certain utility paymentsfor the
VFD, but assmoney isfungible, isolaingwhat the Town“ paid for” inthiscaseisredly drawving adiginction
without adifference. It doesnot maiter if the Town usesthe money generated by thefeeto pay for the
truck andthe VFD paysfor oxygentanksand axes, or viceverss, if dl themoney isusad to providefire

protection to the Town, and the amount expended is reasonable in proportion to the service provided.

Counsdl for both sidesagreed that, on averge over thelast severd years, the payments
from the Town have represented about 23 percent of the VD’ sannua budget, and that gpproximeately
47 percent of the cdlsto which the VFD responded have occurred within thelimits of the Town. Inour
view, aslong asthe amount contributed by the Town to the VD, induding fees and other support, does

not excead the VD' sreasonable cost of providing roughly 47 percent of itssarvices, then the citizens of

8



the Town are not paying for thefire protection of non-residents® Thus, we hold that amunicipaity may,
pursuant to W. Va Code § 8-13-13 (1971), collect afire servicefeefromitsresdents and pay thet fee
toalocd volunteer fire department, even though thet volunteer fire department dso furnishesfire protection
to non-residents, provided that the amount paid in fees by theres dentsreasonably reflectsthe cost of

protecting the municipality from fire.

Provided that the Town continuesto use any fundsgenerated by thefiresarvicefee soldy
for fire protection efforts, and provided that the amounts contributed by the Townto the VFD continueto
reasonebly reflect thetrue cost of providing fire protection to the ditizens of the Town, thefire protection

fee will remain valid, and the Town of Addison may continue to collect the fee.

V.
CONCLUSION
For the reasons s&t forth above, the decison of the Circuit Court of Webster County is
reversed.

Reversed.

4ndeed, according to these atistics, it gopearsthat the Town residents, atleastintheir limited role
as Town resdents, are paying lessthan isnesded to cover theactud cogt of responding to fireswithin the
municipd limits. However werecognizethat the Town resdents may aso contributedirectly tothe VFD
at fundraising events, or indirectly as citizens of Webster County and the State of West Virginia.
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