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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Medica records containing theresultsof blood acohol tests ordered by medica
personnd for diagnostic purposesare subject to subpoenaand shdl not be deemed inadmissble by virtue
of the provisons of West VirginiaCode 8§ 57-5-4d (Supp.1994).” Syllabus Point 2, Sateexrd. Allen
v. Bedell, 193 W.Va 32, 454 SE.2d 77 (1995).

2. “Anunpreserved error isdeemed plain and affects subgtantid rightsonly if the
reviewing court findsthelower court skewed thefundamentd fairnessor bascintegrity of theproceedings
In somemgor repect. Indear terms, the plain error rule should be exeraised only to avoild amiscarriage
of jusice. Thediscretionary authority of thisCourt invoked by lesser errors should be exercised sparingly
and should bereserved for the correction of thosefew errorsthat serioudy affect the fairess, integrity, or
public reputation of thejudicid proceedings.” Syllabus Point 7, Satev. LaRock, 196 W.Va. 294, 470

S.E.2d 613 (1996).



Per Curiam:

l.

Theingant caseisan goped by Chad Colemanof hisconviction for third-offensedriving
while intoxicated, a violation of W.Va.Code, 17C-5-2(k) [1996].

The charge agang the gppd lant arosefrom eventsthat unfortunately arefar fromunique.
The gppdlant drove hiscar down an off ramp, crossed the center line, and raninto acar being driven by
awoman who was seriously injured in the crash.

Therewere no skid marksshowing any braking or evasive actsby the gppdlant. The
gppdlant wasfound by emergency personnd to beincoherent and smdling srongly of acohol. Tekento
the hospitd, the gppd | ant was combative and diagnased ashaving a cohal intoxication. Hospitd authorities
performed tests on the gppellant’ s blood that showed an e evated blood a cohol leved, and the results of
these tests were admitted into evidence at the appellant’ s trial.

Police records showed that the gppellant had been convicted of DUI four times previoudy.
(Thetrid judgein sentencing the gopd lant Srongly criticized authoritiesin the State of Ohio wherethese

prior convictions occurred, for their slap-on-the-wrist approach to multiple-DUI offenders.)



.
The gppd lant assertsthat therewereanumber of errorsin histria. We addresstwo of
the asserted errors, finding the others to be without merit.
Hrg, Mr. Coleman arguesthat thejury waserroneoudy indructed thet evidencethat there
wasten hundredthsof 1% or more, by weight, of cohol in Mr. Coleman’ sblood would beprimafacie

evidence that Mr. Coleman was “under the influence’ of alcohol, or intoxicated.



Such aningructionisdirectly based ontheprovisionsof W.Va. Code, 17C-5-8[1994],*

'8 17C-5-8. Interpretation and use of chemical test.

Upontrid for the offense of driving amotor vehicleinthisstate while
under theinfluence of dcohal, controlled substances or drugs, or upon the
trid of any avil or crimind action arisng out of actsdleged to havebeen
committed by any person drivingamotor vehidewhileunder theinfluence
of alcohol, controlled substances or drugs, evidence of the amount of
aoohal inthe person'sblood a thetimeof thearrest or of theactsdleged,
asshown by achemica andysisof hisor her blood, breath or urine, is
admissble, if thesample or gpecimen wastakenwithin two hoursfrom
and after thetime of arrest or of the actsaleged, and shdl giverisetothe
following presumptions or have the following effect:

(a) Evidencethat therewas at thet time, five hundredths of one percent
or less, by weight, of acohol in hisor her blood, shdl be primafacie
evidence that the person was not under the influence of alcohol;
(b) Evidencethat there was, a that time, more than five hundrediths of
one percent and lessthan ten hundredths of one percent, by weight, of
aoohal inthe person'sblood shl berdevant evidence, but itisnot to be
given primafacie effect in indicating whether the person wasunder the
influence of alcohal;

(c) Evidence that there was, at that time, ten hundredths of
one percent or more, by weight, of alcohol in his or her blood,
shall be admitted as prima facie evidence that the person was
under the influence of alcohol.

A determination of the percent, by weight, of acohol intheblood shdll
be based upon aformulacf (1) the number of gramsof acohol per one
hundred cubic centimetersof blood, (2) the number of gramsof acohol
per two hundred ten litersof breeth, or (3) thenumber of gramsof acohol
per sixty-seven milliliters of urine.

A chemical analysis of a person's blood, breath or urine, in
order to give rise to the presumptions or to have the effect
provided for in subdivisions (a), (b) and (c) of this section, must
be performed in accordance with methods and standards
approved by the state division of health. A chemical analysis of
blood or urine to determine the al coholic content of blood shall be
conducted by aqudified |aboratory or by the state police scientific
|aboratory of the crimind identification bureau of the divison of public
safety.

(continued...)



whichgivesprimafacie”under theinfluence” or “intoxication” weight to such blood test results-- if the
blood test in question is* performed in accordance with methodsand standards gpproved by the state
division of health.” 1d.

Mr. Coleman bases hisargument of instructiona error on the fact that therewasno
evidencethat the blood test resultsthat weretestified to at histrid didin fact meet the state-gpproved
methodsand andards, asspecifiedin W.Va. Code, 17C-5-8[1996]. The State concedesthat therewas
no such evidence presented at Mr. Coleman’strial.

Sacond, Mr. Coleman arguesthat his“recidivigt” third-offense DUI conviction should be
reversed pursuant to the holding of Satev. Nichols, ~ W.Va __ , SE2d__ , 1999WL
1101343 (December 3, 1999). InNichols, we held that telling ajury about aperson’ s previous DUI
offensescould be unfarly prgudicia a thetrid of arecidivist DUI case, and we authorized dternative
procedures, such as bifurcation and stipulation, to avoid such prejudice.

We can quickly dispose of the gppdlant’ ssecond issue. The gppellant’ scasewastried
on November 9, 1999, on aday when the decison in Sate v. Nicholswas pending in the bresst of this
Court. TheopinioninNicholswasfiled on December 3, 1999 -- 24 days &fter the appellant’ strid date.

The gppdlant did not make any dlam for bifurcation or sipulation a histrid, nor did hetake any other

!(...continued)

The provisons of thisarticle shal not limit the introduction in any
adminigrativeor judicia proceeding of any other competent evidence
bearing on the question of whether the person was under theinfluence of
alcohol, controlled substances or drugs. (Emphasis added.)

4



actionto preserveany aleged error inthisregard. Under thesefacts, wefind no grounds under Nichols
to reverse the appellant’ s conviction.

The gppellant’ sfirst issue, regarding the prima facie intoxication ingtruction, ismore
substantial.

The State agreesthat aliterd reading of W.VVa. Code, 17C-5-8 [1996] does not dlow
theresultsof blood tests (including thosethat are performed by non-law enforcement personnd) to have
prima facie weight unless the tests are conducted in the statutorily-prescribed fashion.

The Stateargues neverthd essthat this Court should not read the requirements of W.Va.
Code, 17C-5-8[199¢] literally-- because, contendsthe State, alitera reading of the statute would be
“irrational.”

For condtitutional and Smilar weighty reasons, thisCourt must on occason not upholdthe
dearly expressad gatutory intent of the Legidature. But thisisnot suchacase. Theregquirementsof W.Va.
Code, 17C-5-8[1996], read literdly, may or may not be unwise-- but they are not so absurd, inherently
contradictory, or irrationa asto requirethis Court to ignore or deviate from the clear language of the
daute. Itiscertanly “rationd” to requirethat certain procedures must be required beforeachemicd test
may be afforded prima facie legal weight.

Wemud therefore agree with the gppel lant’ scontention thet thejudge sindruction tothe
jury ontheprimafacieweight of the blood test resultsevidence did not properly bdong inthetrid court’s
charge-- becausethe blood test resultsin question did not meet the satutory criteriafor baing given such

weight.



The question that followsfrom thisconclusonis. doesthe court’ sinclusion of this
indructiond languagein thejury chargerequirereversd of the gopdlant’ sconviction? Inthisregard, we

must ask whether thiserror, as asserted on gpped, wasfully and properly preserved for gppellae review.

Counsd for Mr. Coleman doesnot direct ustoany placein therecord wherean objection
was madeto thetrid judge about incluson of theprima facieingructiona languagein thejury charge,
prior to the charge being given -- dthough such an objection was made pogt-verdict, inamation for anew
trial.

Duringthetria, whentheappdlant’ scounsdl objected to the prosecution’ sintroduction
of hospital blood test results asevidence, thetria judge (aspart of acollogquy with counsel) asked the
prosecutor if the prosecutor was going to offer the prima facieindruction as part of thejury charge. The
prosecutor replied that he was, and that he expected that such a proffered ingtruction would draw an
objection. Defense counse did not spesk to the prima facieingruction question, and thejudge did not
say that he was or was not going to give such an instruction.

Thetrid judge then admitted the haspita blood test results, but he specifically stated thet
the resultswere being admitted under Sateexrel. Allenv. Bedell, 193W.Va. 32,454 SE.2d 77
(1995).

In Beddll, this Court dlowed the results of blood teststhat were not administered by or
at the direction of law enforcement to be introduced into evidence, stating:

Medicd records containing theresults of blood acohol testsordered by
medical personnel for diagnostic purposes are subject to subpoenaand



ghall not be deemed inadmissible by virtue of the provisons of West
Virginia Code 8§ 57-5-4d (Supp.1994).

Syllabus Point 2, Sateex rel. Allen v. Bedell, 193 W.Va. 32, 454 SE.2d 77 (1995). Wedid not
addressin Bedd | theissue of whether such test results could be given primafacieweight if therewas
no evidence that the tests were performed according to state-approved standards.  In the
ingtant case, thetrid judge correctly admitted the hospital blood test results evidence, not as necessarily
having prima facie weight, but simply as blood alcohol level evidence, under Bedell.

Atthisjuncturein Mr. Coleman’ strid, then, we do not perceive that any objection was
made by defense counsd to the propriety of includingthe prima facieingructiond languageinthejury
charge.

Later inthetrid, just beforethejudge charged thejury, the prosecutor said tothejudge:
“We accept the changes[inthecharge] . . . with the presumptions. . ..” It may bethat by theword
“presumptions,” the prasecutor wasreferring to the prima facie ingructiond language. Defense counsd
then indicated that he had “no objection” to the charge. Again, wedo not perceive that therewasan
objection at thisjuncture in the trial to the court’ sinclusion of the prima facie language in the charge.

Uponour review of thetria record, then, we cannot condudethat therewasaspedificand
timely objection presented to the trial judge by the appellant to the inclusion of the prima facie
ingructiond languageinthejury charge, prior tothegiving of thecharge. The asserted indructiond error
of which the gppelant complainswas not called to the attention of the judge until after the defendant was
convicted -- and thereisno suggestion that thejudge was unable or unwilling to entertain objectionsto the

instructions and charge, prior to its being delivered to the jury.



Under thesedrcumstances, wemus regard thisassarted error that the gppd lant complains
of -- the inclusion of the prima facie language in the jury charge -- as unpreserved.

Wereview theasserted error, therefore, under the“plainerror” doctrine. SyllabusPoint
7 of Sate v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996) states:

An unpresarved error isdeemed plain and affects subgantid rightsonly

if the reviewing court finds the lower court skewed the fundamental

fairnessor basc integrity of the proceedingsin some mgor repect. In

clear terms, the plain error rule should be exercised only to avoid a

miscarriage of justice. The discretionary authority of this Court invoked

by lesser errors should be exercised sparingly and should be reserved for

the correction of those few errorsthat serioudly affect the fairness,

integrity, or public reputation of the judicial proceedings.

Applying theforegoing principles, inview of the strong evidence (in addition to the blood
tedt results) of thegppelant’ sintoxication, and upon on our review of theentirerecord of thetrid -- which
wasconductedinacam and even-handed fashion, despite theinflammeatory subject matter -- wedo not
believethat the giving of the prima facieintoxication instructional languagein thiscase“ serioudy
affect[ed] thefairness, integrity, or public reputation of thejudicia proceedings’ inquestion. 1d. We
catainly cannot say thet Mr. Coleman' sthird-offense DUI conviction (actudly hisfifth DUI conviction) wes
amiscarriage of justice.

ENDFIELD
Wethereforededineto exercise our discretionary authority tofind planeror inthecourt’'s

inclusion of the prima facie intoxication language in the jury charge.



1.
For the foregoing reasons, the judgment below is affirmed.

Affirmed.



