IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 2001 Term
FILED RELEASED
March 12 March 14, 2001
RORY L. PERRY II, CLERK No. 28394 RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA — OF WEST VIRGINIA

STATE OF WEST VIRGINIA,
Plaintiff Below, Appellee,

V.

WILLIAM GENE HULBERT,
Defendant Below, Appellant

Appeal from the Circuit Court of Harrison County
Honorable Thomas A. Bedell, Judge
Case No. 99-F-183-2

AFFIRMED IN PART; REVERSED IN PART,;
AND REMANDED WITH DIRECTIONS

Submitted: January 23, 2001
Filed: March 12, 2001

Darrell V. McGraw, Jr. DreamaD. Sinkkanen
Attorney Generd Public Defender Corporation
Jeffrey G. Blaydes Clarksburg, West Virginia
Deputy Attorney Genera Attorney for the Appellant

Attorneysfor the Appellee
JUSTICE ALBRIGHT delivered the opinion of the Court.

JUSTICE MAY NARD dissents.



SYLLABUS

1. Prior domedticviolence convictionsin other satesmay be used to enhancethe pendty
for subsequent domestic violence convictions under West Virginia Code 8§ 61-2-28 (1994)

(Repl.Vol.2000).

2. Anout-of-gtate conviction may be usad asapredicate offensefor pendty enhancement
purposes under subsection (c) of West VirginiaCode § 61-2-28 (1994) (Repl.V0l.2000) provided thet
the Satute under which the defendant was convicted hasthe same dements as those requiired for an offense
under West VirginiaCode 8 61-2-28. When theforeign Satute contains different or additiond dements
it must befurther shown that thefactud predicate upon which the prior conviction wasobtained would have
supported aconviction under West Virginia Code § 61-2-28(a) or (b) in order to invoke the enhanced

penalty contained in subsection (c).

3. “Whether the out-of-state conviction satisfies the requirements of this State's
enhancement datuteisaquestion of law.” Syl. Pt. 3, in part, Satev. Williams, 200W.Va. 466, 490

S.E.2d 285 (1997).

4. Inproving thefact of an out-of-state conviction for punishment enhancement purposes
under West Virginia Code § 61-2-28(c) (1994) (Repl.V0l.2000), the State may introduce a properly
authenticated copy of thejudgment of conviction that dearly indicates adefendant’ sidentity and the fact

of conviction. Theconviction order may aso indude pertinent information regarding the offenseand the



foreign law under which the conviction was obtained. Additiona meansof proof include aproperly
authenticated copy of thewarrant, indictment or other charging document, other comparabledocuments

of record, or transcripts which establish the relevant facts pertinent to the offense and the conviction.

5. Becausethe offense of wanton endangerment with afirearmisdefined, not in termsof
whether thefirearmisdischarged, but merdy with referencetothecommissonof “any act,” thedischarge

of afirearm is not an element of West Virginia Code 8§ 61-7-12 (1994) (Repl.V0l.2000).

Albright, Justice:

Appdlant William Glen Hulbert gppedsfrom his convictionsfor third offense domestic
assault and wanton endangerment with afirearm. Inchalenging hisconviction for domestic assault under

West VirginiaCode § 61-2-28(c) (1994) (Repl .V al.2000), Appd lant arguesthat athird offenseconviction



under thisgatuteisonly permitted when the predicate offenseswere committed inthisstate. Becausehis
two prior convictionswerefrom Kaamazoo County, Michigan, Defendant contendsthet thethird offense
conviction cannot beupheld. Appe lant chalengeshisconviction under West VirginiaCode § 61-7-12
(1994) (Repl.Val.2000) for wanton endangerment with afirearm, arguing that arequired dement of thet
offenseisadischarge of thefirearm. Appellant further asserts error based on thetrid court’ srefusd to
grikefor causeaparticular juror, whosevoir diretestimony suggested anincreased propendty tofind
Appdlant guilty if shewas apprised of prior domestic assault convictions. Based on our review of the
record, wefind no merit to Appellant’ sassignmentsof error concerning the wanton endangerment
convictionand vair dire, but wedo find error with regard to the domedtic violence conviction. Accordingly,
we affirm, in part; reverse, in part; and remand for entry of anew sentencing order consstent with the

holdings of this opinion.

|. Factual and Procedural Background
On July 24, 1999, a domedticinadent involving Appdlant and hisfemae companion,
LindaGowers, began a the Singleton residence* where Appellant and Ms. Gowers had been residing for
sverd wesks. After leaving the Singleton residence on the morning of July 24th,? Appellant returned to

the Singleton’ sproperty a about 3:20 p.m. Following someinitial conversation outdde, Ms. Gowers

The Singletons are the aunt and uncle of Ms. Gowers.

’Appelant had |eft the Singleton residence around 11:30 am., purportedly because of his
dissatisfaction with the Singleton household rule that alcohol could not be consumed on the premises.
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followed Appdlant intothe pantry inthe Sngleton home, wherethe Singletonskept both knivesand guns.
During thetwo-hour period®when Ms. Gowersremained inthe pantry, Appellant showed Ms. Gowers
a7 millimeter rifle* asked Ms. Gowersto help Appellant kill himslf; brandished aknife; and threstened
tokill bothMs. Gowersand her children. At gpproximately 9:30 p.m. onthissamedate, Appd lant was

arrested and charged with domestic violence and wanton endangerment.

Attrid, which occurred on October 18 and 19, 1999, the State offered two witnesses Ms.
Gowersandthearresting officer, Harrison County Sheriff’ sdeputy Don Quinn. Appe lant did not takethe
gandinhisown defense. Basad on two prior convictionsfor domestic violencein the State of Michigan,
the State prosecuted Appdlant for athird offense of domestic violence—-an offensewhich containsabuilt-in
sentence enhancement. SeeW.Va Code § 61-2-28(c). Appelant was convicted on both counts, third
offense domedtic violence and wanton endangerment. Following the sentencing hearing on November 29,
1999, thetrid court entered an order on December 9, 1999, sentencing Appellant to oneto five yearsfor
third offense domegtic baitery and five yearsfor wanton endangerment with afirearm, with the sentences

to be served consecutively.

[I. Standard of Review

*The entirety of the period during which the incident occurred was gpproximately six hours as
Appdlant firs arrived a the Singleton property at 3:20 p.m. and the arresting officersarrived on the scene
at 9:35 p.m.

*Appellant obtained the rifle and the knife from the Singleton’ s pantry.
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With regard to theissuesrai sed concerning the e ements necessary to prove convictions
under West Virginia Code 88 61-2-28(c) and 61-7-12, our standard of review is de novo because
datutory interpretation isclearly involved. See Syl. Pt. 1 Chrystal RM. v. CharlieA.L., 194 W. Va
138, 459 SE.2d 415 (1995) (“Wheretheissue on an gpped fromthedrcuit court isclearly aquestion of
law or involving aninterpretation of astatute, we gpply ade novo sandard of review.”). Wereview the
issue concerning thelower court’ sfailureto strikefor causejuror Fullen under an abuse of discretion
standard. See Syl. Pt. 2, Satev. Beacraft, 126 W.Va 895, 30 S.E.2d 541 (1944) (holding that “[i]n
acaimind case, theinquiry madeof ajury onitsvair direiswithin the sound discretion of thetrid court and
not subject to review, except when the discretion is clearly abused”); seealso Syl. Pt. 2, Michad on
Behalf of Estate of Michael v. Sabado, 192 W.Va. 585, 453 S.E.2d 419 (1994) (recognizing that
“I[t]heofficd purposesof voir direisto dicit information which will establish abasisfor challengesfor
causeandto acquireinformation that will efford the partiesan intdligent exerdse of peremptory chdlenges’
and that “[t|he means and methodsthat the trid judge usesto accomplish these purposesarewithin his

discretion™).

[11. Discussion
A. Domestic Violence Conviction
1. Out-of-State Convictions as Predicate Offenses
Appdlant sssksarever of hisconviction for third offense domegtic violence, contending
that only such offenseswhich have resulted in convictionsin this state can serve as the necessary prior

convictionsunder theWest Virginiagtatute. To support hisposition, Appe lant |looksto thelanguage of
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West VirginiaCode 8 61-2-28(c), which defines an of fense of domestic assault and/or baitery by cross-
referencing the definitionsfor the crimina offensesof assault and battery, asstatedinWest VirginiaCode
861-2-9 (1978) (Repl.VV0l.2000). Sincethe Satute expresdly refersto theWest Virginiadefinitions of
assault and/or battery, Appdllant reasonsthat only offenses committed in West Virginiacan serve as
predicate offenses within the satutory contemplation of West VirginiaCode 8 61-2-28(c). Inaddition,
Appdlant assrtsthat if the Legidature had intended that out-of -gtate domestic violence convictionscould
serveasthepredicate offensesfor athird offense conviction, West VirginiaCode 8 61-2-28(c) would have
been written in terms similar to West VirginiaCode § 17C-5-2(1)(3) (1996) (Repl.V 0l.2000), which
expressy providesfor the use of out-of-gtate convictionsasthe predicate offensesfor third offense DUI

convictions.

Inresponseto Appdlant’ scontentions, the Sate arguesthat thelanguage of West Virginia
Code 8 61-2-28(c) suggestslegidative gpprova for usng out-of-sate convictionsas predicate of fenses.
Citing theindluson of theterms* asdefined” in referenceto the offenses of domegtic assault and baitery,
the State suggedtsthat this Satutory languageindicates an inclusive, rather than an exclusive, goproach to
the use of out-of-gate convictions. According tothe State, the key to whether an out-of-date offense can
quaify asapredicate offenseisdetermined by whether theforeign conviction wasfor an offensethat
ubgtantidly pardldsthe dements of offensesunder West VirginiaCode § 61-2-28. Furthermore, the
Saenotesthat nothingin the satutory scheme suggeststhat our Legidatureintended that the enhanced

pendties st forth in West Virginia Code 8 61-2-28(c) would gpply only when the predicate domestic



violence offenses occurred within this state’ sboundaries.> The State suggeststhat the exact oppositeis
trueand citesto the enactment of the Domestic Violence Act, West VirginiaCode 88 48-2A-1t0-14
(1998) (Renl.V 0l .1999), anditsc ear adoption of legidaivepalicy amed a both preventing and punishing
domedtic violence® SeeW.Va Code § 48-2A-1. The State contendsthat the objectives of the Domestic
Violence Act should be examined asan ad to our determingtion of whether out-of-gate convictions can

be used to enhance punishment for adomestic violence offense under West VirginiaCode § 61-2-28.

In stating the purpose of the Domestic Violence Act, the Legidature has declared the

following:

®0On this subject, the trial court opined during the pre-trial conference:

[1]t ssemstomethat theplainlanguage of theSatuteisthat it doesn't limit
it to only offenses[committed] in West Virginia. Otherwisel think our
legidaturewould [be] say[ing] you can beat the hell out of your wifein
other satesand come hereand get acleandate and | doulbt thet iswhat
the legidature intended.

°The State d o0 arguesthat even therule of lenity, which applieswhereacriming statute contains
ambiguouslanguage and requiresthat pend satutes be srictly condrued againg the State and in favor of
the defendant, does not fored ose acourt from looking at the underlying objective of the Satutes et issue.
See Syl. Pt. 5, Sateexrel. Morgan v. Trent, 195 W.Va. 257, 465 S.E.2d 257 (1995). The State
suggeststhat the Legidaive concarn for eradiicating domestic violenceisdear, and dtesto theauthorization
of warrantlessarrests or probabl e cauise arrests of domestic violence perpetratorsthrough the 1994
amendmentsto the Domestic Violence Act Smultaneousto its enactment of West VirginiaCode 8§ 61-2-
28, asfurther evidence of legidative intent. See W.Va. Code § 48-2A-14.

‘Under well-established rul esof statutory construction, weread “[Jtatuteswhich rel atetothesame
subject matter . . . and gopl[y] [them] together o that the Legidature sintention can be gethered from the
whole of the enactments.” Syl. Pt. 3, in part, Smith v. Workmen’ s Comp. Comm'r, 159 W.Va. 108,
219 S.E.2d 361 (1975). Therecan beno questionthat the Domestic Violence Act and West Virginia
Code § 61-2-28 rd aeto the same subj ect matter--domesti ¢ violence--and thus, can properly beexamined
in pari materia.



(1) Nooneshould beavictim of domegticor family violence. All people
have aright to be safe in their homes and in their families;

(2) Childrenareoften physcaly assaulted or witnessviolenceagains one
of thar parentsor other family or household members, violencewhich too
often ultimately resultsin death. These children may suffer degp and
lagting emationd harm from victimization and from exposureto domestic
or family violence;

(3) Domedtic or family violenceisamgor hedth and law-enforcement
probleminthisstate with enormous cogtsto thestatein both dollarsand
humenlives. It affectspeopleof dl racid and ethnic backgroundsand dl
socioeconomic classes; and

(4) Domedtic or family violence can bedeterred, prevented or reduced by
legd intervention that treats this problem with the seriousnessthat it
deserves.

W.Va Code § 48-2A-1(a).

The State convincingly positsthat nothing inthe objectivesarticulated inWest Virginia
Code 8§48-2A-1, or inthelanguage of Wegt VirginiaCode § 61-2-28, evincesalegiddive concamntolimit
the scopeof thisstate' spolicy againgt domestic violenceto those offensesthat occur inthisstate. Given
thelegidative decison to treet repeat domestic offenders more severely, combined with thelegidative
recognition of the seriousnessof domestic violence, weagreewith the State’ scontention thet permitting
out-of-state domestic violence offensesto serve as predicate offenses for enhancement purposesis
conggent withthe Legidature sarticulated policy of preventing and deterring domestic violence. SeeWest

VirginiaCode§48-2A-1.% Uponacareful examination of the Domestic Violence Act in conjunction with

8The Domestic Violence Act further provides that:

(b) Thisarticle shdl beliberdly construed and applied to promote the
following purposes:
(continued...)



Wes VirginiaCode § 61-2-28, weare convinced that the L egid atureintended to punish second or third
Ingances of domestic violence more severdly, regardless of where the earlier conduct occurred. Todo
otherwise, would invite repeat domedtic offendersto moveto thissaeto takeadvantage of the proverbid
“deandate” thereby enabling them to continue committing actsof domestic violencein thissate smilar
toacts they previoudy committed dsewherewithout redlizing thelegidatively-intended effects of enhanced
punishment for repeet offenders. Accordingly, we hold that prior domegtic violence convictionsin other
states may be used to enhance the pendty for subsegquent domestic violence convictions under West

Virginia Code § 61-2-28.

2. Which Out-of-State Convictions May Be Used

§(...continued)
(1) Toassurevictimsof domedtic or family violencethemaximum protection from
abuse that the law can provide;
(2) Tocreateagpeedy remedy to discourage violenceagaing family or household
memberswith whom the perpetrator of domestic or family violencehas continuing
contact;
(3) Toexpand the dhility of law-enforcement officersto asag victims, to enforce
the domegtic or family violencelav more effectively, and to prevent further abuse;
(4) Tofadllitate equa enforcement of crimind law by deterring and punishing
videnceagaing family and household membersasdiligently asviolencecommitted
against strangers,
(5) Torecognizethat domestic or family violence congtitutes seriouscriminal
behavior with potentidly tragic resultsand that it will nolonger be excused or
tolerated; and
(6) Torecognizethat the existence of aformer or on-going familia or other
rel ationship should not serveto excuse, explain or mitigate acts of domestic or
family violencewhich are otherwise punishable ascrimesunder thelawsof this
state.

W.Va. Code § 48-2A-1(b).



Whilethe State suggeststhat any out-of-ate conviction that hasdementssimilar tothose
required for an offense under West VirginiaCode § 61-2-28 may be used for enhancement purposes, we
believethat prosecution under this Satute requires something morethan just smilarity of the dements.
Our law should and doesrequire, either that the dements of the foreign offense bethe same asthose
required for aconviction under West Virginialaw, or, aternatively, that the conduct resulting in the
convictionin theforeign sate be sufficient to support aconvictioninthisstate. Wereach thisconcluson
by looking at whét the L egidature and this Court have said in thematter of enhanced pendtiesfor another
soded ill--driving amoator vehide under theinfluence of drugsor dcohal. Indirecting that convictionsfor
drunk driving in other Sates be used to enhance pendtiesfor subsequent convictionsfor drunk drivingin
thisgate, the Legidaure hasrequired thet the prior out-of-date convictions have “the same dements’ as
Wes Virginid scrimind satutesonthat subject. W.Va Code§ 17C-5-2(1)(3). Wheretheother dat€'s
drunk driving statutes have what this Court hascalled “ additiond elements’--eementsnot found in West
Virginia senactments--this Court has permitted the out-of -state conviction to be used to enhancethe
pendty for asubsequent convictionin thisstate, if “thefactud predicate upon which the conviction was
obtained would have supported aconviction under theWest VirginiaDUI gatute” Syl. 2, in part, Sate

exrel. Conley v. Hill, 199 W.Va. 686, 487 S.E.2d 344 (1997).°

°A close examination of the Ohio statute under scrutiny in Sateexrd. Conley v. Hill indicates
that the element of the Ohio statute at issuein that case was not an additional one; instead, it wasa
somewhat different, broader d ement. Under Ohiolaw, aconviction might behad for “ operating” amotor
vehicdlewhileintoxicated whereasWest Virginialaw premised aconviction on*driving” amotor vehicle
whileintoxicated. Our Court referred to that differenceasan“ additiond” € ement and required thet the
factud predicate of the Ohio conviction for “operating” be shown to be such aswould support aconviction
for “driving” the motor vehicle. 199 W.Va. at 690, 487 S.E.2d at 348.
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Inthe case before us, some of the dements of the Michigan law aresmilar to, but not
identical to, the eementsrequired by West VirginiaCode § 61-2-28. Other dementsfound in the
Michigan Satuteare completely lacking inour statute. Following theapproach adopted by thisCourtin
Conley, webdievethat thecriticad factor necessary for useof an out-of-sate domegtic violence conviction
when theforeign dat€ ssatutory dementsarenot identical to ours-asisthe casehere-isademondration
of thefactua predicatesnecessary for aconviction under West Virginialaw, which requiresashowing of
al of the dements necessary for an offense committed inthisstate. Accordingly, we hold that an out-of -
date conviction may beused asapredicate offensefor pendty enhancement purposes under subsection
(c) of West VirginiaCode § 61-2-28 provided that the satute under which thedefendant was convicted
hasthe samedementsasthoserequired for an offenseunder West VirginiaCode § 61-2-28. Whenthe
foreign Satute contains different or additiona dements it must befurther shown that thefactud predicate
uponwhich the prior conviction was obtained woul d have supported aconviction under West Virginia

Code § 61-2-28(a) or (b) in order to invoke the enhanced penalty contained in subsection (c).

3. Proof of Out-Of-State Convictions
Appdlant arguesthat the State failed to meet its burden of proving histwo Michigan
domestic violence convictions. Hemantainsthat the State never presented any evidenceto demondrate
that the Michigan satuteunder which A ppellant was convicted had the same d ements necessary to prove
domedtic assault under West VirginiaCode 8 61-2-28. In addition, Appdlant arguesthat the Satefaled

to present any of thefacts upon which the Michigan convictionswere based sufficient to permit the Court



to makeadetermination of whether theMichigan offenseswould smilarly conditute offensesunder West

Virginia Code § 61-2-28.

In responseto Appdlant’ sargumentsregarding the State sfallureto adequatdy prove
both the existence of the Michigan convictionsand thesmilarity of the offenses, the Saterdiessoldy on
the“ Cetificates of Conviction” obtained from Michigan asevidence of Appdlant’ spreviousconvictions
for “domedticviolence.” Onthequestion of theidentity or smilarity of thedementsof theMichigan
offenses, the Sateditesthefact that thetria court took judicia notice of the Michigan statutesand further
suggedtsthat the burden of proof--at least the burden of going forward with the evidence--shifted to
Appdlant with repect to any aleged lack of congruence between thetwo Satutesor failure of thefactua

predicates underlying the Michigan convictions to support a conviction under West Virginia law.

Inaddressng theissue of whether the Michigan and West Virginiagatutes share congruent
eements, it gppearsthat thetrid court did takejudicid notice of aMichigan satute defining domestic
violenceinthat gate--Mich. Comp. LawsAnn. 8 750.81(2), (3) (West 1994)--athough therecord does
not makeentirely clear how or whentheMichigan satuteswere put in evidence. Nothingintherecord,
however, suggeststhat thetrid court proceeded to comparethed ementsrequiredin proof of theMichigan

and West Virginia domestic violence offenses.

In our most recent case addressing the use of an out-of-state conviction for sentence

enhancement purposes, thisCourt hedin syllabus point threeof Satev. Williams, 200 W.Va 446, 490
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S.E.2d 285 (1997), that “[w] hether the out-of -state convi ction sti fiestherequirements of thisState's
enhancement datuteisaquestion of law.” Sincethetrid court failed to comparethe datutesand make a
threshold ruling on thisissue, we proceed to compare the two statutes. West VirginiaCode § 61-2-28
provides as follows:

(@ Domedtic batery.—If any family or housshold member unlawfully and
intentionally makesphysica contact of aninsulting or provoking nature
withanother family or household member or unlawfully andintentiondly
causesphysicd harmto another family or household member, heor she
isquilty of amisdemeanor, and, upon conviction thereof, hdl be confined
injail for not more than twelve months, or fined not more than five
hundred dollars, or both fined and confined.

(b) Domedtic assault.--If any family or household member unlawfully
atemptstocommitaviolentinjury of another family or household member
or unlawfully commitsan act which placesanother family or household
member inreasonabl e gppreheng on of immediately receiving aviolent
injury, heor sheisguilty of amisdemeanor, and, upon conviction thereof,
shdl be confinedinjail for not morethan six months, or fined not more
than one hundred dollars, or both fined and confined.

(c) Third offense.--A family or household member who has been
convicted of athird or subsequent domestic battery and/or domestic
assault as defined in this section, assault and/or battery asdefined in
section nineof thisartidlewhen committed againg afamily or household
member, or any combination of such offenses, isquilty of afdony if such
offense occurs within ten years of aprior conviction of any of these
offenses, and, upon conviction thereof, shal be confined inthe penitentiary
not less than one nor more than five years and fined not exceeding five
hundred dollars.

W. Va Code § 61-2-28.

In comparison, the Michigan Satute, whichisentitled “ Assault and assault and battery;

domestic assault,” reads as follows, in pertinent part:
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Exogpt asprovided in subsection (3) or (4), anindividud who assaultsand

batters his or her spouse or former spouse, iadividua with
whomheor she
has had achild
Incommon, or a
resident or
former resident
of his or her
household. . .is
guilty of a
misdemeanor
punishable by
imprisonment
for not more
than 93 daysor
a fine of not
more than
$500.00, or
both.

Mich.Comp.LawsAnn.§ 750.81(2).

Anindividual who assaultsor assaultsand battershisor her spouse or
former spouse, an individua withwhom he or shehashad achildin
common, or aresident or former resident of hisor her household, in
violation of subsection (2), and who has previoudy been convicted of
assaulting or assaulting and battering hisor her gpouse or former gpouse,
an individual with whom he or she has had a child in common, or a
resident or former resident of hisor her household, in violation of this
section. .. or alocd ordinance subgtantialy corresponding to thissection
or inviolation of section 81a, 82, 83, 84, or 86 may be punished by
imprisonment for not more than 1 year or afine of not more than
$1,000.00, or both.

Mich.Comp.LawsAnn § 750.81(3).

A cursory examination of thetwo satutes discloses at least two variances between West

VirginiaCode § 61-2-28 and theMichigan datutes. Thefirst variancewe obsarve arisesfrom thefact thet
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an offense under West VirginiaCode § 61-2-28(a) and (b) may be shown by the proof of the dements
necessary to establish the crimes of “battery” and “assault,”*® combined with proof of the additional
element, in each case, that the victim was a*“family or household member.” In contragt, the Michigan
datute, asweread it, permitsthe conviction of onewho* batters’ or assaults another person. While
Michigan law usestheterm “betters” rather than theterm “battery,” our review of Michigan atutory and
caselaw convinces usthat the same dements necessary for abattery conviction inthis sate would result
inaconviction for theoffense of “battering” under Michigan law. Inadditiontothefect thet the Satute uses
theterm“battery” initstitle, battery isdefined under Michigan law as*‘ the willful touching of the person
of another by the aggressor or by some subgtance put in motion by him; or, asit issometimes expressad,
abattery isthe consummation of the assault.’”” Peoplev. Bryant, 264 N.W.2d 13, 16 (Mich. Ct. App.
1978) (quoting Tinkler v. Richter, 295 N.W. 201, 203 (1940)). Based on thisdefinition, weconclude
that evidence supporting aconviction of “bettering” under section 750.81 of the Michigan Compiled Laws
would smilarly support aconviction of “battery” under West Virginialaw. SeeW.Va Code 61-2-9(c)
(defining bettery as*“ unlawfully and intentionally mak[ing] physica contact of aninsulting or provoking
nature with the person of another or unlawfully and intentionaly cauging] physica harm to another

person”).

The second variance we noteisthat the Michigan datute gppliesto onewho “ betters’ or

assaultsa spouse or former gpouse, an individud with whom he or she has had achild in common, or a

1See W.Va. Code § 61-2-9 (1978) (Repl.Vol.2000).

13



resident or former resident of hisor her housshold.”** Mich.Comp.LavsAnn § 750.81(3). West Virginid's
datute gppliesto assault and battery of a“family or household member.” W.Va Code§ 61-2-28. The
West Virginiagtatute does not gpply to aformer spouse or individua with whom the accused hashad a
childincommon unlesssuch personisa’“housshald member.” Id. Also, aconviction obtainedinMichigan
agand a“former resdent of hisor her household,” who was not dso a“family member,” would not rest
onasufficient factua predicateto support adomestic violence conviction under West Virginialaw. Cf.
W.Va Code § 61-2-28 to Mich.Comp.LawsAnn § 750.81(2), (3). Giventhesedautory variances, the
factua predicates upon which the convictionsin Michigan rested must beshownin order to bring the
Michigan convictionswithin theambit of theWest Virginiagtatutefor enhanced punishment of subseguent

domestic violence offenses.

We next addressthe State’ saleged fallure to produce sufficient evidence of the prior
Michigan convictions. In proof of Appellant’ stwo prior convictionsfor domestic violence, the State
introduced a trid as Stat€' s Exhibit 2, two “ Certificates of Conviction,” authenticated by the samped
certification of the Clerk of the Digtrict Court of Kalamazoo County, Michigan. The“Certificatesof
Conviction” indicate the dates of two Separate domestic vidlence offenses and thet Appelant entered guilty
plessto the charges of first and second offensedomestic violence: Thecertificatesa sorecitethe sentence
Appdlant recaived for each conviction. Noticegbly alsent fromeaech certificate, however, isany reference

to the Michigan statute under which Appellant was charged and to which he entered each pleaof guilt.

Heffective duly 1, 2000, the terminology in the Michigan domedtic violence Satute that read “his
or her household”’ was amended to read “the same household.”
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Moreover, therecord doesnot contain awarrant, indictment or other charging document or other evidence
fromwhich it might be shown that the conduct for which theA ppellant was convicted in Michiganwould

support a conviction under West Virginialaw.*

InSatev. Cling, 125W.Va 63, 22 SE.2d 871 (1942), this Court conddered what type
of proof was necessary to establish aprior conviction for purposes of asubsequent violation of agtaiute
prohibiting the carrying of arevolver without alicense® In Cling, we held that the former conviction could
be established by “produc]ing] theindictment and the order showing the conviction and sentence” Id. &

66, 22 S.E.2d at 872-73.*

The Supreme Court of Washington, in Satev. Ford, 973 P.2d 452 (1999), adopted a
more reaxed sandard for proving an out-of-gate conviction. Under the Washington Sentencing Reform
Act of 1981, arange of acceptable sentencesis cd culated before sentencing that depends upon both an

“offender score’” and the” seriousnesslevd” of the offense. When out-of-state convictions are involved,

AWhile the State attempted to establish the factud predicate of the second Michigan offense
through thetestimony of the Appdlant’ svictim--Ms. Gowers—-as discussed, infra, thetestimony of Ms.
Gowers as to the facts underlying this conviction was very limited in scope. Seeinfra note 15.

BThe offense involved in Cline was defined in West Virginia Code § 61-7-1 (1931).

¥In Cline, we evidenced concern about “overemphasizing aprior conviction” in light of the
potentia for prgjudicing thejury ontheissue of the defendant’ sguilt concerning asecond or subsequent
offense. 125W.Va. a 66, 22 S.E.2d at 873. We opined that further proof of the prior conviction was
both unnecessary and potertidly prgudiad, prefarringto “ diminatedl dementsof proof which go beyond
the establishment of theidentity of the accused and thefact of the conviction.” 1d. That potential for
prejudiceisobviated when atrid court grants a defendant’ s request for abifurcated trid, asis now
permitted by this Court’sruling in Satev. Nichols, _ W.Va. __, 541 SE.2d 310 (1999).
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those offenses have to be classified “* according to the comparabl e offense definitions and sentences
provided by Washingtonlaw.”” Id. at 455 (quoting Wash.Rev.Code 8 9.94A.360(3)). Indiscussngthe
proof necessary to admit aforeign conviction, the court in Ford stated:
Thebest evidence of aprior convictionisacertified copy of the
judgment. However, the State may introduce other comparable
documents of record or transcripts of prior proceedings to establish
crimind higtory. (court may look a foreignindictment andinformationto
determinewhether underlying conduct satifiesdementsof Washington

offense).
973 P.2d at 456 (citations omitted).

Under ether the standard adopted in Cline or the more relaxed standard adopted by the
dtate of Washington in Ford, we believe that the record and evidence adduced in the trid below was
Insufficient to establish the out-of -ate convictions, given the variances between the satutes of Michigan
and West Virginiaand the resulting need to provethat the factua predicate underlying the Michigan
convictionswould Smilarly support aconviction under West Virginialaw. Asdiscussed above, nather the
“Caertificatesof Conviction” or any other evidencein the caseidentifiesthe Michigan gatutesunder which
Appd lant was purportedly charged and convicted. Therequired method of proof identified in Cline--
that theindictment or judgment order be adduced-- was not followed. Likewise, the substitutesfor those
documents suggested in Ford--" comparable documents of record or transcripts of prior proceedingsto
edablishaimind higory” --amilarly werenatintroducedintoevidence. Andly, wefindinsufficent evidence
inthe record to demondratethefactud predicates upon which the two Michigan convictions were based.
Therecordisutterly silent asto thefirst conviction and thetestimony of Ms. Gowersasto thefactual

predicates for the second conviction is of problematic value.
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Asdiscussad above, determining whether another gate€' sdomedtic violence crimes have
the samedemeants as offenses under West Virginialaw isamatter of law for decison by thetrid court. See
Williams, 200 W.Va. at 467,490 S.E2d at 286, syl. pt. 3, in part. Itisincumbent upon the State to
introducethered evant atutesof theforeign statesto enablethetrid court to takejudicid notice of those
datutes. If thedementsareidenticd, thetrid court’ sdeterminationisrendered quitesmple. Insucha
graghtforward case, wheretheforeign datute and ours have identica dements proof of theforeign datute,
proof of theidentity of thedefendant as being the person convicted in theforeign state, and proof of his
conviction of anidentica offensearedl that isrequired to utilize the out-of-state conviction to enhance
punishment. When, however, there are variances between the Satutes, theinitia question presented is
whether the foreign datute contains at leest dll of thedementsof theWes Virginiadatute: Inthisingance,
thetria court’ srulingisagain easly made, evenif theforeign Satute has additiond dementsin contrast to
our laws. Thededsonwhichthetria court must make becomes more difficult where the Statutes under
comparison use different termsto refer to an dement or, where, asin Conley, the foragn Satute contans
ether additiond or broader dements, which may or may not fit theWest Virginiagatutory scheme, and
consaquently requires proof of theunderlying factua predicate relied upon to obtain the prior out-of-date

conviction.

The Sate assartsthat where the dements of arimind offenses under comparison differ, the
burden shiftsto the defendant to show ather thet the variancesin the out-of -Sateoffenses, or the evidence
introduced in support of the out-of-gate conviction, would not support aconviction under West Virginia

law. Onceitintroduced the“ Certificatesof Conviction,” the State arguesthat it wasthen incumbent on
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Appdlant tointroduce evidencethat theMichigan offensesweredissmilar, either factualy or legdly. See
Conley, 199W.Va. at 690, 487 S.E.2d at 348 (holding that the burden is placed on defendant in DUI
casesto raise statutory variancesin defense to sentence enhancement); seealso Williams, 200W.Va

at 470, 490 S.E.2d at 289.

We declineto accept the State’' sinvitation to extend the gpproach used in Conley and
Williamsto the case under consideration. In rgecting the State' stheory that adefendant bearsthe
burden of proving or digoroving thefact of an out-of-tate conviction, weadopt the reasoning employed
by the Washington Supreme Court in Ford:

The. .. Stae sburden under the SRA [Sentencing Reform Adt] . . . isnot

overly difficult tomeet. The State must introduce evidence of somekind

to support thedleged crimind higory. .. The SRA expredy placesthis

burden on the State because it is “inconsistent with the principles

underlying our system of justice to sentence aperson on the basis of

crimes that the State either could not or chose not to prove.”
973P.2d a 456 (quoting InreWilliams, 759 P.2d 436 (1988) (citation omitted)). Expresdy renouncing
the position asserted here by the State, the Court in Ford stated further: “[1]t isthe State, not the
defendant, who bearsthe ultimate burden of ensuring the record supportsthe existence and dassification
of out-of-gtate convictions.” 1d. Underpinning the Court’ sandysisin Ford wasits recognition that
“fundamentd principlesof dueprocessprohibit acrimina defendant from being sentenced on thebasisof
informationwhichisfdse lacksaminimumindicacf rdiahility, or isunsupportedintherecord.” 1d. (citing,

inter dlia, Torresv. United States, 140 F.3d 392, 404 (2nd Cir.), cert. denied, 525 U.S. 1042 (1998);

United Statesv. Looney, 501 F.2d 1039, 1042 (4th Cir. 1974)).
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InSatev. Nichols, _ W.Va __, 541 SE.2d 310 (1999), this Court made clear that
prior convictionscondituteaseparate“ datusdement” of the offensewithwhichwearededing. Inshort,
proving theprior convictionsisapart of theguilt/innocencestageof atrid. At the guilt/innocence sage of
atria, thedue process principleswhich attach are both substantia and important. See Satev. Reedy,
177W.Va. 406,417,352 S.E.2d 158, 169 (1986) (stating that “[substantial due process protectionis
afordedinarecidivig proceading”). Under longstanding rulesof crimind law, theburden of dlegingand
proving eech dement of acrimind offensebeyond areasonable doubt restswith the sate and may not be
shifted to the defendant. SeeInreWinship, 397 U.S. 358 (1970); Bowman v. Leverette, 169 W.Va
589, 610, 289 S.E.2d 435, 447 (1982) (dating that “* [d] ue process commandsthat no man shdl losehis
liberty unlessthe Government hasbomethe burden of . . . convinding thefact-finder of hisguilt ) (quoting
InreWinship, 397 U.S. at 364); Satev. Goff, 166 W.Va. 47, 55, 272 S.E.2d 457, 463 n. 9 (1980)
(stating that burden of proof “never shiftsto adefendant” in announcing approved burden of proof

instruction patterned after federal instruction).

Accordingly, wehold that in proving thefact of an out-of-stateconviction for punishment
enhancement purposesunder West VirginiaCode § 61-2-28(c), the State may introduce aproperly
authenticated copy of thejudgment of conviction that deerly indicates adefendant’ sidertity and thefact
of conviction. Theconviction order may aso indude pertinent information regarding the offenseand the
foreign law under which the conviction was obtained. Additiona meansof proof include aproperly
authenticated copy of thewarrant, indictment or other charging document, other comparabledocuments

of record, or transcripts which establish the relevant facts pertinent to the offense and the conviction.
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A trid court that iscond dering whether an out-of-siate conviction can be usad for sentence
enhancement purposes should have beforeit theforeign statute under which the prior conviction was
obtai ned to ascertain whether theforeignlaw containsthe samedementsastheWest Virginiagaute at
issue, or, if theforeign Satute differsfrom ours, to determine whether, despiteany variances, theforeign
conviction may till bethe bassfor punishment enhancement in West Virginia. Oncethetria court
determines, asamatter of law, that it isnecessary to provethefactud predicate under which theforeign
judgment was obtained in order to demondtrate that such predicateis sufficient to support aconviction
under West Virginialaw, the State retains the burden of proving that conduct.™ Thefirst question then
presented is. Would thefactua predicate upon which the foreign conviction was obtained support a
conviction under Wegt Virginialawv? Agan, theat isaquestion of law to be answered by the Court. Findly,
the question then presented asto the prior convictionis: Did the State prove to the jury, beyond a
reasonable doubt, the fact of the out-of-state conviction and the fact that the foreign conviction was
obtained on the factua predicate necessary to the use of the foreign conviction in this state for the
enhancement of punishment for asubsequent offense? Insofar as Conley and Williams might be reed

to shift the burden of going forward with the evidence or the burden of persuasion to the Defendant with

BTheinquiry intothefactua predicatefor an out-of-state conviction doesnot justify inquiry into
the guilt or innocence of the defendant intheforeign court. Asin recidiviam métters, theissue of guilt on
the prior charge has previoudy been adjudicated and is not in issue in the subsequent trid in thistate.
Asdefrom some condtitutiond issuesthat might beraised regarding the prior proceadings (on which the
defendant hasthe burden of persuagon), theinquiry islimited to proving: (1) thet the defendant inthe prior
proceeding isthe same asthe person beforethe court; (2) thefact of conviction of the prior offense; and
(3) if thereare smilar and other dementswhich differ in breadth or number from the West Virginia
definition of the offense, that thefactud predi cate upon which theforeign conviction was obtained would
support a conviction of the offense as defined by West Virginia law.
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respect toaprior conviction“ atuselement” of an offenseinthisate, they areoverruled. SeeConley,

199 W.Va. 686, 487 S.E.2d 344 (1997); Williams, 200 W.Va. 466, 490 S.E.2d 285 (1997).

In the case before us, the record demonstrates that the State failed to prove that the
dementsof the Michigan offensesfor which Appd lant was gpparently convicted wereidenticd to West
Virginid sdomesticviolenceoffenses falledto proveuponwheat factud predicatesthe Michigan convictions
wereobtained; and, therefore, also failed to demonstrate that the factual predicates upon which the
Michigan convictionswere obtained would prove each of the dementsof the offense as defined in West
Virginiaand thus support aconviction under West VirginiaCode § 61-2-28.° Whilethe evidence
presented isinsufficient to support aconviction for third offense domestic violence dueto the problems
discussed with regard to the out-of -gate conviction, therewas sufficient evidence to convict Appdlant of
afirst offense domestic violence under West VirginiaCode § 61-2-28. Accordingly, wereverse
Appdlant’ sconvictionfor third offensedomegtic violenceand remand for entry of anew sentencing order
in connection with a conviction of first offense domestic violence.

B. Wanton Endangerment with a Firearm Conviction
Appdlant suggeststhat hisconviction for wanton endangerment with afirearm cannot be

upheld because therewas no proof that thefirearminvolved wasever discharged. Rether thancitingto

9 nthe case before us, the State offered no evidence regarding the factud predicatefor thefirst
Michigan conviction and dicted somelimited testimony from Ms Gowersregarding the sscond Michigen
conviction. That testimony bardly touched on thefactud predicatefor the earlier conviction; to the extent
that thetestimony addressed thefactud predicate, it invited are-trid of the Michigan caseand did not
prove the basis on which Michigan obtained the conviction.
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any language within the satute under which hewas charged and convicted, West VirginiaCode 8 61-7-12,
Appdlant rliesexdusvdy onthefact that cases decided under this satute haveinduded, as part of thair
facts, the discharge of awegpon. See, eq., Statev. Wright, 200 W.Va. 549, 490 S.E.2d 636 (1997).
We are unpersuaded by thislogicand moreimportantly, the language of the statuteiswhat controlsour
decision. The statute at issue provides that:
Any person who wantonly parformsany act with afireamwhich
cregtesasubstantiad risk of desth or seriousbodily injury to ancther shdl

be guilty of afdony, and, upon conviction thereof, shdl be confinedinthe

penitentiary for adefiniteterm of yearsof not lessthan oneyear nor more

than fiveyears or, in the discretion of the court, confined in the county jall

for not morethan oneyear, or fined not |essthen two hundred fifty dollars

nor more than two thousand five hundred dollars, or both.

W.Va Code § 61-7-12.

Because the offense of wanton endangerment with afirearm isdefined, not in terms of
whether thefirearmisdischarged, but merdy with referenceto thecommissonof “any act,” thedischarge
of afirearmisnot an dement of West VirginiaCode 8§ 61-7-12. Our interpretation of thistatuteisin
accord with that of other statesthat have addressed thisissue. See Satev. Moore, 2000 WL 1612705,
__SW.2d__ (Tenn. Crim. App. 2000) (holding that firing of wespon was not an eement of offense of
reckless endangerment with a deadly weapon under Tenn. Rev. Code § 39-13-103(a)-(b)); seealso
Brackseck v. Sate, 691 N.E.2d 1273, 1275 (Ind. App. 1998) (dating that the court “ can envison no
gtuation in which pointing aloaded firearm a another person does not aso creste a subgtantia risk of
bodily injury to that person”); Key v. Commonwealth, 840 SW.2d 827, 829 (Ky. Ct. App. 1992)
(recognizing that pointing of gun, whether loaded or unloaded, condtitutes conduct thet createssubgtantial

danger of deeth or seriousinjury); Satev. Meer, 422 N.W.2d 381 (N.D. 1988) (upholding conviction
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for reckless endangerment where defendant pointed unloaded rifle at two police officers); Inre AL v.
Sate, 836 P.2d 307 (Wyo. 1992) (holding that pointing of unloaded gun at another creates violent
dtuation supporting conviction of reckless endangerment provided firearm not pointed for defensive

purposs). Accordingly, wefinding no bassfor error with Appdlant’ s conviction on the charge of wanton

endangerment with afirearm.

C. Voir Dire Error
Appdlant assartserror based onthetrid court’ sfallureto srikefor causejuror Jodi Fullen.
While Appdlant did remove Ms Fullen from the pand through the use of one of his peremptory drikes,
he nonethd ess assarts error based on juror Fullen' ssatement during voir direthat she might be morelikdy
to convict Appdlant if she knew he had prior convictionsfor domestic violence offenses. Our review of
the record demondratesthat thetrial court continued to question juror Fullen until it was convinced that
shecould set aside any preconcelved biastoward conviction and fairly assessthe evidence presented

against Appellant on the current charges.'’

"The actual colloquy went as follows:

THE COURT: Just because he has been supposedly convicted before, you don't think
that makes him guilty this time, do you?

THE JUROR: No, that might tend to sway me though, because.

THE COURT: . .. [I]f the court instructs you that you cannot consider those other
offenses on the guilt or innocence of this charge, can you gpply thelaw to thefactsasfar
asthisone. Canyou comply with that ingtruction of the court if | tell you not to congder
those otherson whether or not hedid thisone. Can you separatethosetwo in your mind?

(continued...)
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This Court made clear in Satev. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996) that
Thetrid court has broad discretion in determining whether to
grikejurorsfor cause, and wewill reverse only where actud prgudiceis
demongtrated. . . . Therelevant test for determining whether ajuror is
biasad is“whether thejuror [] . . . had such fixed opinion thet [he or she]
could not judge impartially the guilt of the defendant.”
Id. at 605, 476 S.E.2d at 552 (citing Patton v. Yount, 467 U.S. 1025, 1035 (1984) (citations omitted).

Wefind no abuse of discretion with thetrial court’ sdecison to permit Ms. Fullen to remain on the pand.

Based on the foregoing, we affirm Appellant’ s conviction on the charge of wanton
endangerment with afirearm; reverse Appd lant’ sconviction onthe charge of third offense domestic
violence; and remand for entry of anew sentencing order on the domestic violence conviction conssent
with the holdings of this opinion.

Affirmed, in part;

Reversed, in part; and
Remanded with Directions.

*(...continued)
THE JUROR: | believe | can do that.
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