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The Opinion of the Court was delivered PER CURIAM.



JUSTICE MAY NARD dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “ A mation for summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Cas. & Qur. Co. v. Federal Ins. Co. of New York,
148 W.Va. 160, 133 S.E.2d 770 (1963).

2. “Thedrcuit court’ sfunction at the summary judgment sageisnot toweigh the
evidence and determinethetruth of the matter, but isto determine whether thereisagenuineissuefor trid.”
Syllabus Point 3, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

3. “The*discovery rule isgenerdly applicableto dl torts, unlessthereisaclear
statutory prohibition of itsapplication.” SyllabusPoint 2, Cart v. Marcum, 188W.Va. 241, 423 SE.2d
644 (1992).

4, “Intort actions, unlessthereisadear gatutory prohibitiontoitsgoplication, under
the discovery rulethe statute of limitationsbeginsto run when the plaintiff knows, or by the exercise of
reasonable diiligence, should know (1) that the plaintiff hasbeeninjured, (2) theidentity of the entity who
owed the plaintiff aduty to act with due care, and who may have engagedin conduct that breached that
duty, and (3) that the conduct of thet entity hasacausd rdationtotheinjury.” SyllabusPoint 4, Gaither

v. City Hospital, Inc., 199 W.Va. 706, 487 S.E.2d 901 (1997).



Per Curiam:

Thisisan gpped fromthe Circuit Court of Mercer County by apracticing physcian of an
order granting summeary judgment infavor of aninsurance agency and anindividud insuranceagent. The
physician dleged that the insurance agent sold him apolicy thet failed to fully cover thephyscanina
medica malpracticelawsuit ssttlement. Thecircuit court concluded that thephysdan’ sactionwasbarred
by the statutes of limitation for both tort and contract actions.

After carefully examining therecord, we condude that questions of materid fact remain.

Accordingly, as set forth below, we reverse the circuit court’s summary judgment order.

l.

Theappdlant, Dr. David Harris (“Dr. Harris’), isaphyscian who practices plastic and
recondructivesurgery in both Bluefidd, Virginia, and Bludfidd, Wes Virginia Inlate 1989 or early 1990,
Dr. Harriswas deciding whether to renew hisexisting mal practiceinsurance policy, or to purchasea
different palicy frominsurance agent Hamilton Jones (“Mr. Jones’), one of thegppdlessin theingant case.

Mr. Jonesisan agent of the gppellee, Mutud Insurance Agency, Inc. (“MIA”). Mr. Jones
offered Dr. Harrisamedical ma practiceliability insurancepolicy to beissued by PhysiciansNationd Risk
Retention Group (“PNRRG”). Mr. Jones chief salling point wasthe substantially lower price of the
PNRRG policy. Mr. Jonestold Dr. Harris that the PNRRG policy was “sound.”

However, according to Dr. Harris, Mr. Jones did not tell him that PNRRG was not

“backed up” by theWest Virginialnsurance Guaranty Assodation (“ Guaranty Fund’), agtatutorily-created



fund that providesadegree of backup coverage when aninsurance company cannot meet itsobligetions.
SeeW.Va. Code, 33-26-1t0-19[1970]. Dr. Harrisfurther contendsthat the appelleesfaled to comply
with W.Va. Code, 33-32-9[1987]" by failing to include on the insurance application form and on the
dedaration pagenaticethat the policy being purchased wasnot “ subject to theinsurancelawsor protected
by the guaranty funds.”

Dr. Harris purchased the PNRRG policy in or around February 1990.

On June 22, 1990, Dr. Harrisand other hedlth care providers performed surgery on a
petient to remove ablockage from her esophagus. The patient experienced complicationsfrom thesurgery.
Subsaquently, the patient sued Dr. Harris and the other medicd care providerswho wereinvolved in her
care, claiming medical malpractice.

InNovember 1991, during the course of the md practicelitigation, PNRRG wasplaced
intorecaivershipin Louidana. Dr. Harris questioned Mr. Jones about the PNRRG receivership and was
alegedly told by Mr. Jones*not to worry;” that PNRRG “ had plenty of money;” that PNRRG' sbeing
placedinto recavershipwas*apolitica problem;” andthet it wasjust acaseof “lavyers. . . gouging each

other.” PNRRG did provide Dr. Harris with alegal defense for the medical malpractice case.

'W.Va. Code, 33-32-9[1987] provided that:
Any policy issued by arisk retention group shdl containin ten-point type
on the front page and the declaration page, the following notice:
NOTICE
Thispolicy isissued by your risk retention group. Y our risk retention
group may not be subject to dl of theinsurance lawsand regulations of
your date. Sateinsuranceinsolvency guaranty fundsare not avalabdlefor
your risk retention group.
Thisgstatutewasrevised by the L egidaturein 1992; however, no changeswere madethat affect
this appeal.



Mr. Jonesalegedly dso assured Dr. Harristhat PNRRG, even though in receivership,
would pay between 90 and 95 percent of any ma practice judgment or any settlement that was reached
in the pending mal practice litigation.

InMay 1993, relyingon Mr. Jones representations, Dr. Harrisentered into asettlement
agreement inthemedica md practice casefor $100,000 plusinterest. Aspart of thesettlement, Dr. Harris
pledged to persondly pay any deficiency between the agreed-upon settlement and any payment made
toward the settlement by PNRRG.

InOctober 1995, themedica md practiceplaintiff recaived apayment of gpproximeatey
$28,000 from PNRRG ' sreceivership. Whether PNRRG would be able to pay more than the $28,000
remained questionable. A review of therecordindicatesthat a thetimethiscasewasappeded, PNRRG's
liquidation wasyet to befindized, PNRRG had not paid any additiona moniestoward the settlement of
the malpractice claim, nor had Dr. Harris personally paid any money toward the settlement.

Dr. Harrisclamsthat it wasin the summer of 1997 that hefirst learned: (1) that the
PNRRG receivership proceeds would be substantially inadequate with respect to the malpractice
settlement; and (2) that any balance owed after PNRRG medeitsfind payment on the settlement agreement
would not be paid by the Guaranty Fund. Spedficdly, Dr. Harrisdlegesthat it wasin the summer of 1997,
after he began to hear rumorsfrom other doctorsthat the Guaranty Fund did not cover certain medica
madpracticedams, that he consulted an atorney who told him that PNRRG' spalicy was not covered by
the Guaranty Fund.

In November 1998, Dr. Harrisindituted theingtant action in the Circuit Court of Mercer

County againgt the gppdless, daming that Mr. Jonesand MIA mided Dr. Harrisand recommended and



0ld hm apalicy of insurance from acompany that Mr. Jonesand MIA knew, or should have known, was
financidly unsound. Dr. Harrisfurther contended thet the gppdleesnegligently falled toinformDr. Harris
that the policy would not be protected by West Virginia s Guaranty Fund, failed to comply with speaific
datutory requirementsrelating to noticethat Guaranty Fund protection wasnot available, and that he
uffered savereemotiond disressasaresult of thefalureof hisprofessond liability policy to protect him
in the event of a malpractice claim against him.

Mr. Jonesand MIA filed mationsfor summeary judgment, assarting thet Dr. Harris actions
were barred by statutes of limitation.

Thedcircuit court granted thegppelees motionsfor summary judgment, finding thet Dr.
Harris actionwasuntimely. Specificdly, the arcuit court found thet Dr. Harris former insurance agent
hed informed Dr. Harrisin 1990 regarding risks associated with PNRRG.  Furthermore, the circuit court
found that Dr. Harris SPNRRG policy pecificaly sated that “STATE INSURANCE INSOLVENCY
GUARANTY FUNDSARENOT AVAILABLEFORTHERISK RETENTION GROUP.” Ladly, the
trid court found that on June 29, 1993, Dr. Harrisrecaived acertified mail |etter from PNRRG informing
Dr. Harris that PNRRG did not belong to any guaranty fund.

Inanorder dated duly 11, 2000, thecircuit court granted summary judgment infavor of
Jonesand MIA concluding, asamatter of law, that Dr. Harris' clamswere barred by the statutes of

limitation for both tort and contract actions.” Dr. Harris appeals from this ruling.

The statute of limitation for tort actions, W.Va. Code, 55-2-12 [1959], states that:
Every persond actionfor which nolimitationisotherwise prescribed shdl
bebrought: (a) Withintwo yearsnext after theright to bring the same
shdl have accrued, if it befor damageto property; (b) withintwo years
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.

Intheindant goped, the contralling question iswhether the granting of summeary judgment
was appropriate. This Court reviews summary judgments under a de novo standard. We have
condstently sadthat [ ] drcuit court'sentry of summary judgment isreviewed denovo.” Syllabus Point
1, Painter v. Peavy, 192 W.Va. 189, 451 SEE.2d 755 (1994).

In Syllabus Point 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. of New York, 148
W.Va. 160, 133 S.E.2d 770 (1963), we stated the basic rule that:

A mation for summary judgment should begranted only whenitisdear

thet thereisno genuineissueof fact to betried and inquiry concerning the

factsis not desirable to clarify the application of the law.

At thesummary judgment Sage, the benefit of the doubt isto be given to the nonmoving
paty. All inferencesdravn areto be madeinfavor of the nonmoving party. Both this Court and the court

bdow “mud draw any permissbleinferencefrom theunderlying factsinthelight mog favorableto the party

opposing the motion.” Painter v. Peavy, 192 W.Va. at 192, 451 S.E.2d at 758.

next after the right to bring the same shall have accrued if it be for
damagesfor persond injuries, and (C) within oneyear next after theright
to bring the same shdl have accrued if it befor any other matter of such
naturethat, incaseaparty die, it could not have been brought & common
law by or against his personal representative.
Smilarly, thegauteof limitation for implied contract actions, W.Va. Code, 55-2-6 [1923] detes,
in pertinent part, that:

Every actionto recover money, whichisfounded upon. . . any contract
other than ajudgment or recognizance, shall be brought within the
following number of years next after theright to bring the same shdl have
accrued, thatistosay: . . . if it beupon any other contract, expressor
implied, within five yearg[.]



“In assessing thefactud record, we must grant the nonmoving party the benefit of all
inferences, as*[c]redibility determinations, the weighing of theevidence, and thedrawing of legitimate
inferencesfrom thefactsarejury functions, not those of ajudge].]’” Williamsv. Precison Coail, 194
W. Va. 52, 59, 459 S.E.2d 329, 336 quoting Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 2513, 91 L.Ed.2d 202, 216 (1986).
Additionally, we have concluded that

[t]he inferences to be drawn from the underlying
affidavits, exhibits, answersto interrogatories, and
depogtionsmugt beviewed inthelight most favorableto
the party opposing the motion.

Onamoetion for summary judgment, naither atria nor
gopdlaecourt cantry issuesof fact; adetermination can
only be made asto whether thereareissuesto betried.
Tobesgpedific, if thereisany evidencein therecord from
any sourcefromwhich areasonableinference can be
drawn in favor of the nonmoving party, summary
judgment isimproper.

Hanlon v. Chambers, 195 W.Va. 99, 105, 464 S.E.2d 741, 747 (1995).

Thegandard for summary judgmentishigh. Summeary judgment should bedenied “even
wherethereisno digoute asto the evidentiary factsin the case but only asto the condusonsto be dravn
therefrom.” Piercev. Ford Motor Co., 190 F.2d 910, 915 (4th Cir.), cert. denied, 342 U.S. 887,
72 S.Ct. 178, 96 L.Ed. 666 (1951).

InPainter v. Peavy, this Court held that “[t]hecircuit court’ sfunction at the summary
judgment stageis not to weigh the evidence and determine thetruth of the matter, but isto determine

whether there is agenuine issue for trial.” Syllabus Point 3, Painter v. Peavy, supra.

Dr.Harris princpd contentionisthat hisdaimsshould not barred asuntimely becauseany



applicable periods of limitation did not begin to run until the summer of 1997 when Dr. Harriscameto
understand that neither PNRRG nor the Guaranty Fund would cover themedica md practi ce settlement.®
Alternatively, Dr. Harriscontendsthat any untimelinessin hisfiling wasaresult of the gppellees condudt,
thereby estopping the gppdlleesfrom assarting Dr. Harris dleged untimdinessasadefense. Dr. Harris
claims sound in both tort and contract.

Ordinarily, the gpplicable gatute of limitation beginsto run when the actionable conduct
occurs. Thetolling of thegtatute of limitationsunder “[t]he’ discovery rul€ isgeneradly applicabletodl
torts, unlessthereisadear gatutory prohibition of itsapplication.” Syllabus Point 2, Cart v. Marcum,
188 W.Va 241,423 SE.2d 644 (1992). We havefurther stated that “ under the ‘discovery rule,’ the
datuteof limitation istolled until aclamant knowsor by reasonable diligence should know of hisclam.”
Gaither v. City Hospital, Inc., 199 W.Va. 706, 711, 487 S.E.2d 901, 906 (1997) citing Syllabus
Point 1, Cart v. Marcum, supra.

Thepurposeof a“discovery rul€’ istherecognition of theinherent unfarness of barringa
cdamwhenaparty’ scauseof action could not have been recognized until after theordinarily applicable
period of limitation. Accordingly,

... under the discovery rulethe gatute of limitation beginsto runwhenthe

plaintiff knows, or by theexercise of reasonablediligence, should know

(2) that the plaintiff hasbeeninjured, (2) theidentity of theentity who
owed the plantiff aduty to act with due care, and who may have engaged

*Dr. Harrisaso arguesthat any applicable period of limitation till has not begun to run because
Dr. Harrishasnot yet suffered any dameages, and that hislawsuit wastherefore merely a*“ prophylactic”
filing. Thisargument wasnat raised before the drcuit court. For purposesof thisdecigon, wewill assume
that Dr. Harris causes of action sufficiently accrued at atimein the past so asto implicate the satute of
limitation issue.



in conduct that breached that duty, and (3) that the conduct of that entity
has a causal relation to the injury.

Syllabus Point 4, in part, Gaither.

With regard to contract actions, this Court has Sated thet “the atute of limitationsbegins
to run when the breach of the contract occurs or when the act breaching the contract becomesknown.”
McKenziev. Cherry River Coal & Coke Co., 195W.Va. 742, 749, 466 S.E.2d 810, 817 (1995)
(per curiam). See also Gateway Communications, Inc. v. John R. Hess, Inc., 208 W.Va. 505,
541 SE.2d 595, 599 (2000). The equitable principles of the Gaither andlysisare, therefore,
applicable to the plaintiff’ s tort and contract claimsin the instant case.

Dr. Harrishas gopedled thegranting of summary judgment againg himandin favor of the
gppellees, insurance agent Jones, and insurance agency MIA. 1t gppearsto the Court that reasonable
persons could reach different conclusionson theissue of thetimelinessof Dr. Harris' suit against the
gopdless. Whileafact finder could condudethat Dr. Harrished natice prior to the summer of 1997 that
the PNRRG policy was not protected by the Guaranty Fund, afact finder might dso concludethat Dr.
Harris, because of the gopellees continued assurancesof PNRRG' s soundness, did not havereasonto
appreciatethesgnificance of thelack of Guaranty Fund coverage until the summer of 1997.* Or, afact
finder could conclude that Dr. Harris had indeed “Slept on hisrights’ and that his action
was untimely.

Itisfor thejury to decide when Dr. Harris recognized, or through reasonable diligence

*The parties agreethat the gpplicable periods of limitation for Dr. Harris daimsare, a theleast
2 years whichwould makehis1998filing timdy if the period of limitation began running in the summer of
1997.



should have appreciated, that the appellees had sold him an inadequate insurance policy. “Inagreat
mgjority of cases, theissue of whether adamisbarred by the satute of limitationsisaquestion of fact for
thejury.” Gaither, 199 W.Va. at 174-175, 487 S.E.2d at 909-910.

Therefore, because there are remaining issues of material fact to be
determined, we conclude that the trial court erred in granting summary judgment for the

appellees.

[1.
Theduly 11, 2000 order of theCircuit Court of Mercer County granting summeary judgment
for the gopellessisreversed and this caseisremanded for further proceedingsin accordancewith this
opinion.

Reversed and Remanded.



