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SYLLABUSBY THE COURT

1. “‘Prohibitionliesonly to restraininferior courtsfrom procesding in causesover which
they havenojurisdiction, or, inwhich, having jurisdiction, they areexceading their legitimeate powers, and
may not be used asasubdtitute for [apetition for gpped] or certiorari.’” Syl. Pt. 1, Crawfordv. Taylor,
138 W.Va. 207, 75 SEE.2d 370 (1953).” Syl. Pt. 3, Sateexrd. Hoover v. Berger, 199 W.Va. 12,

483 S.E.2d 12 (1996).

2. “The generd rule of statutory congtruction requires that a specific Satute be given
precedence over agenerd datute rdating to the same subject matter wherethe two cannot bereconciled.”

Syllabus Point 1, UMWA by Trumka v. Kingdon, 174 W.Va. 330, 325 S.E.2d 120 (1984).

3. TheWest VirginiaGrandparent Vistation Act, Wes VirginiaCode 88 48-2B-1t0-12
(1998) (Repl.VVal. 1999), by itsterms, doesnat viol atethe substantive due processright of liberty extended
to aparent in connection with his’her right to exercise care, custody, and control over hisher child[ren]

without undue interference from the state.

Albright, Justice:



PetitionersBrandon L. and Carol Jo. L., the adoptive tepfather and the natural mother
of Alexander David L., aminor child, seek awrit of prohibition to prevent enforcement of the September
22, 2000, order of the Circuit Court of Braxton County directing thet an evidentiary proceeding beheld
beforethefamily |aw master in connection with the petition filed by RespondentsLindaK. S and Richard
S. (hereinafter referred to as “ Respondents’), the paternd grandparents, through which they sought
vigtationwith Alexander David. Petitionerscontend that Respondentshave no sanding to seek vigtation
rights under the provisions of thisstate’ sgrandparent visitation statutes (herein referred to asthe
“grandparent act” or the“act”), West VirginiaCode §8 48-2B-1to-12 (1998) (Repl.Vol.1999) 2and that
the provisonsof theact amount to an uncongtitutiona deprivation of their liberty interest with regard to
Issuesof care, custody, and contral of ther child. Upon athorough review of theissuesraised herain, we
find no constitutional infirmitieswith the grandparent act and conclude that Petitioners have not
demondrated the necessary requigtesfor theissuance of awrit of prohibition. Accordingly, wedeny their

request for extraordinary relief.

I. Factual and Procedural Background

'SeelnreJonathanP., 182 W.Va 302, 303 n. 1, 387 S.E.2d 537, 538 n.1 (1989) (discussing
practice of this Court to identify partiesin sensitive cases by initial only).

“The L egidature recodified the statutesinvolving domestic relaions matters by enactment of
Enrolled Committee Subgtitutefor House Bill 2199, which waseffectivefromitspassageon March 22,
2001. The pertinent recodification of thegrandparent vistation act, whichisnow foundin West Virginia
Code §848-10-101 to-1201, did not dter the language of the Statutory provisonsunder consderation.



Thebirth parentsof Alexander David, Petitioner Carol JoL. and David AllenC., were
divorced by order entered on December 22, 1998. Carol Jo L. was awarded sole care, custody, and
control of Alexander David while David Allen C. was awarded visitation rights.® Thedivorce order
expresdy provided that the vistation rights awarded to David Allen C. wereto be exercised under the
supervision of David Allen C.’s mother--Respondent Linda K. S* Pursuant to the divorce order,
Respondent Linda K. S supervised the visitation of David Allen C. with his son and continued the
relationship sheand her husband had devel oped and maintained with Alexander David sincebirth.
Respondentsrepresant, and Petitionersdo not dispute, that the viditation permitted under the divorce order
“turned out to bevisitation by Lindaand Richard S . . . with very little if any, participation by thechild's
naturd father, David Allen C.” Thisvigtation arrangement between Alexander David and hispaternd
grandparentscontinued even after themarriage of Petitioners Carol Jo L. and Brandon L. on February 25,
2000. When, however, the adoption of Alexander David by his step-parent, Petitioner Brandon L.,

becameeffectiveon May 11, 2000,° Carol L. advised Respondent LindaK. S. by handwritten | etter that

Yistaionwasgranted to David Allen C. under “ Schedule A,” whichinvolvesaternate weekends,
rotating holidays, and extended summer visitation for the non-custodial parent.

“The order of divorce does not establish any rights of visitation between Respondents and
Alexander David.

Whilethedivorceorder statesthat Respondent LindaK. S.isthesupervising adult, weassume
that Respondent Richard S. was present during the visitations based on the fact thet the visitations took
place in Respondents’ home.

®Petitioners undertook the necessary proceduresto have Alexander David adopted by his

gepfather, Brandon L. Carol Jo L. executed aparental consent for adoption on March 1, 2000, and

David Allen C. executed hisparenta consent for adoption on March 2, 2000. By order entered on May

11, 2000, the Circuit Court of Barbour County granted the adoption of Alexander David by hissepfather.
(continued...)



“dl of your grandparentsrights and visitation arecancelled, null and void.”” (emphasisinorigind)

Respondents, who were completdly unaware of the adoption proceedingsuntil after the
adoption was granted, filed an action in the circuit court on May 23, 2000, through which they sought
vigtation rightswith Alexander David. Pursuant to atelephone conference held on June 12, 2000, the
family law master cond dered Respondents request for temporary vigtationa ongwith Petitioners motion
to dismiss, which was predicated on their argument that Respondents lacked standing under the
grandparent act. Condluding that Respondents had no anding to pursuevidtation rights, thefamily law
mester recommended dismissd of Respondents petition. Respondentssought review of thisrecommended
disoogtion beforethe drcuit court and by order entered on September 22, 2000, the aircuit court rgected
the family law magter’ srecommendation and recommitted the matter to the family law magter for “aful
hearing to determinewhether the requested grandparent vigtation would bein the best interests of theinfant
childandwould not subgtantidly interferewith the parent-child rd aionship, in accordancewith thefactors
ddinegtedinWeg VirginiaCode 848-2B-5(1999).” Petitionerssaek awrit of prohibition to prevent this

matter from proceeding to the evidentiary hearing directed by the lower court.

®(...continued)

Theletter continuesto Satetha Davey (now Alexander David) “ hasanew name, anew dad, and
new grandparents’ and that “[a]t Daves[sic] request, you will never see Davey again.” (emphasisin
origind) Thebiologicd father, David Allen C., is purportedly opposed to contact between hisson and
Respondents because he “doesn’t want [Alexander David] to turn out like.. . . [he did].”
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[I. Standard of Review

Basad on thar contention that Respondents have no Sanding to seek vigtation rights under
theprovisonsof thisstate sgrandparent act, Petitionersarguetheat thelower court had nojurisdictionto
hear thismatter. Asweheld in syllabus point three of Sate exrel. Hoover v. Berger, 199 W.Va 12,
483 SE.2d 12(1996), “* Prohibition liesonly to restrain inferior courts from proceeding in causes over
whichthey havenojurisdiction, or, inwhich, having jurisdiction, they areexcesding tharr legitimate powers,
and may not be used as a subgtitute for [a petition for gppedl] or certiorari.” Syl. Pt. 1, Crawford v.
Taylor, 138W.Va 207, 75 SE.2d 370 (1953).” Asandternatebagsfor thewrit, Petitionersassart that
the grandparent act isuncongtitutional, both on itsface and as gpplied to this case, citing their right to
subsgtantive due process. See Sateex rd. Wilmoth v. Gustke, 179 W.Va 771, n. 1, 373 S.E.2d 484,
n. 1 (1988) (dating that “[p]rohibition may be used asameanstotest the conditutiondity of astatute”).
We proceed to determinewhether thelower court wasacting withinitsjurisdictiona grant whenit entered
the order from which this proceading arises and whether the grandparent act isuncondtitutiond, either on

its face or in application to this matter.

IIl. Discussion
A. Standing
After acknowledging that the grandparent act, by its own express declaration, isthe
exclugvedatutory schemefor resolvingissuesof grandparent vigtation, Petitioners concludethat only
grandparentswho have secured vigtation rightsprior to an adoption have sanding under our statutory

scheme. SeeW.Va Code §48-2B-1 (stating that “[i]t isthe expressintent of the Legidaturethat the
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provisonsfor grandparent vistation that are set forthin thisarticleareexclusve’). Assupport for their
contention that Respondents|lack sanding, Petitionersarguethat West VirginiaCode § 48-2B-9 governs
theissueof whether Respondentscan pursuevigtationrightswith their grandchild. That provison, which
bears the heading “ Effect of remarriage or adoption on visitation for grandparents,” reads as follows:
(&) Theremarriage of the custodia parent of achild does not
affect theauthority of acircuit court to grant reasonablevistationto any
grandparent.
(b) If achild who issubject to avidtation order under thisartide
Islater adopted, the order for grandparent visitationis automatically
vacated whentheorder for adoptionisentered, unlesstheadopting parent
IS a stepparent, grandparent or other relative of the child.

W.Va. Code § 48-2B-9.

Inviewing theprovisonsof section 9 of the grandparent act as determinaivewith regard
totheissue of ganding, Petitionersare dearly misguided. Standing to proceed under the act is addressed
Insection 3. That sectiondates “A grandparent of achild resding inthissate may, by maotion or petition,
meke goplication to the drcuit court of the county inwhich that child resdesfor an order granting vistation
with hisor her grandchild.” W.Va Code 8 48-2B-3. Under the datutory scheme of the act, thereareno
limitations onwhen apetition may befiled by agrandparent for the purpose of requesting vigtationrights
withagrandchild. By itstermsthen, section three of the act does not proscribe congderation of petitions

seeking visitation to only pre-adoption situations.®

Ansection|11. B. of thisopinion, however, wediscuss how, under the statutory schemeof the act,
vigtationisnot likely to be granted whereit isfirst sought post-adoption except in thoserare caseswhere
ardationship hasbeen both established and maintained between the grandparent(s) and child[ren] before

(continued...)



In conduding that Respondents had sanding, the arcuit court relied upon the provisons
of section 4(b):

The Court spedificdly findsthat Wes VirginiaCode § 48-2B-4(b) (1999)
isthe gpplicable satute which does provide the Petitionerswith sanding
to petition for grandparent vistation. West VirginiaCode § 48-2B-4(b)
placesno limitationson when or whether agrandparent(s) may petitionthe
Court for vigtation. In addition, dthough West Virginia Code § 48-2B-
9(b) (1999) doesnot specificaly addressthe Stuation, asinthis métter,
where no grandparent visitation order has been entered prior to an
adoption of theinfant child by a stepparent, the code section does not
preclude agrandparent(s) from petitioning the Court for vigtation.

Whilesection4(b) isnot the provision that providesstanding to Respondents, that sectionisnonetheess
gpplicablebecauseit governsthe proceduresto be employedininstances, likethe case beforeus, where
the visitation petition is not included as a part of another proceeding.

Section 4(b) of the act provides that:

Theprovisonsof thissubsaction gpply when no proceeding for
divorce, custody, legd separdtion, annulment or establishment of paternity
ispending. A grandparent may petitionthecircuit court for an order
granting vigtation with hisor her grandchild, regardless of whether the
parents of the child are married. If the grandparent filed amotion for
vigtationin aprevious proceeding for divorce, custody, legd separation,
annulment or establishment of paternity, and adecree or find order has
Issuedinthat earlier action, thegrandparent may petitionfor vistationif the
arcumgtances have materidly changed Sncetheentry of theearlier order
or decree.

In matters covered by section 4(b)--cases where no divorce, custody, legal separation, annulment or

establishment of paternity proceeding is pending--the following procedures apply:

§(...continued)
the adoption was finalized.



(©) When apetition under subsection (b) of thissectionisfiled, the
meatter shal be styled “In regrandparent visitation of [petitioner's(s)
name(s)].”

(d) Thecourt, onitsown motion or upon themation of aparty or
grandparent, may gppoint aguardian ad litem for the child to asss the
court in determining the best interests of the child regarding grandparent
visitation.

W.Va. Code § 48-2B-4(c), (d).

Section 4(b) of the grandparents act along with subsections (c) and (d), addressthe
procedurd particularsinvolvedinthoseinganceswhen the petition seeking vigtationisindituted separate
from any ongoing domestic rdlaionsproceeding. A simple comparison of section 4(a),” which applies
whenthereare pending domesticrelationsproceedings, with section 4(b) demondratesthat thelLegidaiure
clearly contempl ated that grandparentscould seek vidtationininganceswhereno other domesticrelations
typeproceeding ispending. Cf. W.Va Code §48-2B-4(a), (b). Through the provisonsaof section 4(c)

and (d), the Legidature went agtep further and set forth how the pleedings areto be styled and authorized

Subsection () provides that:

The provisions of this subsection apply to dl proceedings for
divorce, custody, legd sgparation, annulment or establishment of paternity.
After thecommencement of the proceeding, agrandparent seeking
vigtationwith hisor her grandchild may, by motion, apply to the circuit
court for an order granting vigtation. A grandparent moving for an order
of vigtation will not be afforded party status, but may be called asa
witness by the court, and will be subject to cross-examination by the
parties.

W.Va. Code § 48-2B-4(a).



the appointment of aguardian ad litem™in cases such asthe present one where the proceeding initiated

under the grandparent act is separate from any other pending matter. SeeW.Va. Code §48-2B-4 (c),

(d).

Choosngtoignorethe dear language of section 3, Petitionersrely excusvely on section
9(b) of the act in arguing that Respondents have no standing under the act. Petitioners suggest that,
becausethis section does not referenceinstances where visitation rights have not been granted pre-
adoption, no $anding exidsfor any grandparent to seek vigtation rightsfollowing an adoption if suchrights
were not previoudy established. Thisargument fails because section 9 expresdy dedswith the effect of
remarriage or adoption on established vistationrights. In suggesting that the absence of languagein
section 9(b) addressing Stuationssmilar to Respondentsdefeatstheir right to seek vigtation, Petitioners
ignorethe dear imperativesof sections3 and 4(b), (), and (d). SeeW.Va Code 88 48-2B-3, 4(b), (C),
(d). Thereisnomention of non-established vigtation rightsin section 9 asthat section is concerned only
with established vistaionrights. SeeW.Va Code 8§ 48-2B-9. The sanding of aparty to seek vigtation
rights, where no such rights have previoudy been established, isaddressed in section 3. SeeW.Va Code

§ 48-2B-3.

Whilethelanguage of section 9(b) doesnot addresstheissue of Respondents standing,

it demondratesthat the L egidaure drawvsadidinction concerning issues of vigtation depending onthetype

“The lower court appointed a guardian ad litem in this case.
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of adoption involved. Section 9(b) makes dear that the L egid ature both contempl ated and gpproved the
continuation of vigtationrightsfollowing an adoptionin thoseingdanceswheretheadoption occurswithin
theimmediatefamily, asopposed to outsidethefamily.™ In providing that visitation rightswhich are
established pre-adoption are not to be affected by an adoption that occurswhen the adopting parentisa
Sepparent, grandparent, or other rdaive of the child, the Legidature was both recognizing the difference
between adoptionsthat occur within and without the immediate family and expressing a preference of
continuing established rel ationshi ps between children and their grandparentsin the former instance,
Understandably, adoptionsthet take place outs detheimmediate family do not permit, nor perhapsshould
they, the continuation of vigtation rightsthet were granted pre-adoption. SeeW.Va Code 8 48-2B-9(b).
In contrast, however, adoptionsthat take placewithin the family do not automaticaly result inthe complete
extinguishment of established vigtationd relationships between adoptive children and their grandparents

under the act. Seeid.

Respondents argue that the alosence of languagein the act which addressesthar spedific

drcumgances, rather than baing anindication of legidativeintent to deny them ganding, isjust the oppogte.

"Respondents suggest intheir brief that thel anguage of section 9(b) “ does, a thevery least, imply
that grandparents should not bedenied vistation with thar grandchild wherethe adopting parent isastep-
parent.” Inour opinion, theimplication that can bedrawn from section 9(b) isnot thet visitation should
never be denied in suchingtances, but that vigtation rightsthat have nat previoudy been established, rather
than being summarily extinguished, should be congdered upon proper petitioning. Any determingtion
regarding thegranting of suchrightsmust be made within the Satutory reguirementsset forthin sectionfive.
SeeW.Va Code § 48-2B-5 (dating that vigtation can only be granted whereit isjointly determined to
beinthebest interest of the child and not to subgtantidly interfere with the parent-child relationship and
delineating thirteen factors to aid such determinations).
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Asandogous support for this contention, Respondents discussthis Court’ sdecisonin Elmer Jimmy S
v. Kenneth B., 199 W.Va 263, 483 SE.2d 846 (1997), in which we held that vistation could be granted
fallowing thetermination of the parentd rightsof the child of the petitioning grandparentswhere the prior
grandparent act, West Virginia Code 48-2B-1 t0 -9 (1992), wassilent with regard to what effect
termination of parentd rights had on grandparent vistation. The reasoning employed in Kenneth B. was
essentidly that, whilethe Legidature could have provided for the cessation of grandparent vistation rights
upon atermination of parentd rightsfor abuse or neglect, the absence of law expresdy disallowing vigtation
upon suchatermination of rightssuggested that the Legidaturedid not intend to prohibit vigtationinal such
indances. 199 W.Va a 267, 483 SE.2d a 850. While Kenneth B. does stand for the propodition thet
the absence of |egidation denying vigtation may, in Someingances, be condrued asanindirect indication
of legidative goprovd for vigtation, wefind it unnecessary to rely upon Kenneth B. as support for our
conclusion that standing existsin thiscase. Based on our determination that section 3 isthe singular
provison that governswhether agrandparent has sanding under the act, we do not haveto rely uponthe
nonexistence of languagein theact which expressy governsvigtation rights soughtinthefirg instance
following an adoption. See also Troxel v. Granville, 530 U.S. 57, 60, 62 (2000) (noting that
Washington Satutory languagewhich read * [a]ny person may petition the court for vigtation rightsat any

time’ gave grandparents sanding to seek vidtation “irrespective of whether acustody actionwaspending’).

Inafinal attempt to defeat Respondents standing to pursueviditation rightswith their

grandchild, Petitionersgo outsidethe act to astatutory provision contained inthe adoption satutes. The
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specific satute upon which Petitionersrely isWest VirginiaCode 8 48-4-11 (1984) (Repl .V 0l.1999),
which provides, in pertinent part, that:

(@ Upon the entry of such order of adoption, any person
previously entitled to parental rights, any parent or parents by any
previous legal adoption, and the lineal or collateral kindred of any
such person, parent or parents, except any such person or parent who
is the husband or wife of the petitioner for adoption, shall be divested
of all legal rights, including theright of inheritancefrom or through the adopted
child under the statutes of descent and distribution of this State, and shal be
divested of al obligationsin respect to the said adopted child, and the said
adopted child shal befreefromdl legd obligations, including obedience and
maintenance, in respect to any such person, parent or parents. From and after the
entry of such order of adoption, theadopted childshdl be, todl intentsand for dl
purposes, thelegitimateissue of the personor persons o adopting him or her and
dhdl beentitled to dl therightsand privilegesand subject to dl the obligations of
anatural child of such adopting parent or parents.

W.Va. Code § 48-4-11 (emphasis supplied).

Despitetheexpresslanguage of sectiononeof theact, which dedaresin unmistakably dear
terms, that the subject grandparent act, which was enacted in 1998, ?isthe “exdusive’ legidation with
regard to the issue of vigtation, Petitioners nonethe ess maintain that the adoption atutes are controlling
ontheissueof grandparent vistation. W.Va Code § 48-2B-1 (emphasissupplied); seealso Kenneth

B., 199 W.Va at 266, 483 S.E.2d at 849 (emphasizing identical language contained in the 1992

“There weretwo earlier versions, one enacted by Acts 1980, ch. 24 (W.Va. Code § 48-2B-1),
and asecond one enacted by Acts 1992, ch. 53 (W.Va Code § 48-2B-1 to -9) and amended by Acts
1994, ch. 46. In annatations, the editors of theWest VirginiaCode sate that the new provisons[1998
enactments] are sufficiently different [such] thet adetalled explanation of the changesand theretention of
higoricd dtationsfromtheformer law wereimpracticable” Thesameeditorid explanationwasprovided
in reference to the 1992 enactments.
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grandparents act sating that the act was“ exclusve’ with regard to vistation before resolving whether
termination of parentd rights had affect on correspondent grandparent’ sright to visitation). Theadoption
datute a issuewasfirg enacted in 1882 and waslast amended in 1984. Becausethe subject maiter of
grandparent visitationisoneof relaively recent vintage, 1980inthisstate, “there can belittle question that
the enactment in 1882 of West VirginiaCode § 48-4-11, whichisdirected a the divestment of rightsto
achild upon theentry of an adoption order, wasnot written with concern for the corrdative divestment of
agrandparent’' srightsto vigtation. Of further Sgnificanceisthefact that thelast amendmentsto West
VirginiaCode § 48-4-11 occurred in 1984. Sncethat time, the Legidature has twice enacted legidation
dedling with theissue of grandparent vigitation and hasincluded, in both of those enactments, identical
language indicating that those Satutory enactments are the “exclusve’ law on the subject matter. See

W.Va. Code § 48-2B-1 (1992); W.Va. Code 48-2B-1 (1998).

Even if we wereto conclude that the act and West Virginia Code § 48-4-11 werein
conflict, whichwedo nat, therulesof satutory congtructionwould nonethe essrequirethat weresolvethe
Issue basad on the gpedific language st forthin the grandparent act, rather than under the generd Satutory
language that gppears within the adoption Satutes. Aswe recognized in syllabus point one of UMWA by
Trumka v. Kingdon, 174 W.Va. 330, 325 S.E.2d 120 (1984), “[t]he genera rule of statutory
condruction requiresthat agpedific Satute be given precedence over agenerd datuterdating tothesame

subject matter where the two cannot be reconciled.” See also, Cropp v. State Workmen's

¥SeW.Va Code§48-2B-1(1980) (dlowing grandparent visitation only inthoseinstanceswhen
child of grandparent is deceased).
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Compensation Commir, 160 W.Va. 621, 626, 236 S.E.2d 480, 484 (1977) (stating that “[i]t isan
accepted rule of gatutory congruction that where aparticular section of agtatuterdaes pecificaly toa
particular maiter, that section prevail sover another sectionreferring to such matter only incidentaly”); Syl.
Pt. 2, Sateexrd. Myersv. Wood, 154 W.Va. 431, 175 SE.2d 637 (1970) (“A specific section of
adaute controlsover agenerd section of thedaute”). Becausethegrandparent act isspedificlegidation
drafted and adopted for the express purpose of addressing the issue of vigtation, its provisons must
necessarily beviewed as controlling when aquestion arisesregarding the gpplication of another code

provision with regard to the issue of grandparent visitation.

In a case decided before the adoption of the current grandparent act, In re Nearhoof,
178 W.Va 359, 359 SE.2d 587 (1987), we addressed the preci e issue that Petitionersraisein this case:
whether West VirginiaCode § 48-4-11 and the grandparent act then in existence™ werein conflict based
ontheidentical language relied upon by Petitionersto argue that Respondents' legal rightswere
extinguished coterminous with the adoption. At issue in Nearhoof was whether the adoption of a
grandchild by hisstepmother resulted in the termination of vigitation rightsthat were petitioned for and
obtained by thematernd parentsof the child’ sdeceased mother pre-adoption. 178 W.Va. a 360-61, 359
SE.2d a 588-89. Whilethe grandparent vidtation Satute thenin effect provided for vidtation wherethe

child of the petitioning grandparentswas deceased, it wasnot dear what effect the adoption of achild hed

“Because Nearhoof involved theissue of which set of statuteswas controlling--grandparent act
or adoption statute--the fact that the grandparent act in effect at thetimeisadifferent verson than the
present Satutory schemeisof no import with regard to the gpplicability of the Nearhoof ruling to the case
before us.
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on agrandparent’ sright to continue an established grant of vigtaion rights SeeW.Va Code § 48-2B-1
(1980). After examining thededgonsof three other Sateson thisvery issue, we conduded thet rather then
being in conflict, the adoption and grandparent Satutes had the same underlying objective: “[T]o provide
subdtitute parenta relationshipsfor children who have been deprived of the benefitsof ahedlthy relationship
with one or both natura parents.” 178 W.Va. at 363, 359 SE.2d at 591. Rather than viewing the
language of West VirginiaCode § 48-4-11 as prohibitive of grandparent vistation, we determined that “the
legidatureintended tovest inthetrid court exdusvediscretionary authority to grant grandparents vigtation
rights pursuant toW.Va. Code, 48-2B-1...." 178 W.Va at 363, 359 SE.2d at 591. Asfurther
support for our decisionin Nearhoof, weobsarved that “ had thelegid atureintended the adoption Satute
to limit the gatute providing for grandparents  vigtation, the satutes could have reflected thet intention.”
Id. at 364, 359 S.E.2d a 592. In concluding, we stated that: “[T]he availability of the grandparent
vidtation mechanismisnot limited to the nonadoptive custodid setting. We do not believe that the
legid atureintended to permit the statutorily granted right of grandparent visitationto befrustrated by the

otherwise beneficient [sic] provisions of the adoption statute.” 1d.

Wefind sgnificant thefact thet, despite the passage of fourteen years since the Nearhoof
decison, the Legidature hasyet to enact legidation expressy denying grandparent vistation following
adoptions. Rather than enacting such prohibitory legidation, the Legidature has expressed aclear
preference, through the proviso languageind udedin section 9(b), for continuing established vistation rights
where an adoption involves a“ sepparent, grandparents, or other rdlative.” W.Va Code § 48-2B-9(b).

Thisenactment illustratesthe Legidature’ srecognition “that under certain limited circumstances,
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grandparents should have continuing contactswith their grandchild’ sdevelopment.” Nearhoof, 178
W.Va a 364, 359 SE.2d a 592. Thereasonsfor such continuing contact are many, aswerecognized

in Near hoof:

It is biological fact that grandparents are bound to their
grandchildren by theunbreskablelinks of heredity. 1tiscommon human
experience that the concern and interet grandparentstake inthewdfare
of thelr grandchildrenfar excesdsanything explicableinpurdy biological
terms. A very specia relationship often arises and continues between
grandparents and grandchildren. Thetensionsand conflictswhich
commonly mar relations between parents and children are often aosent
between those very same parentsand their grandchildren. Vidtswitha
grandparent are often aprecious part of achild'sexperienceand thereare
benefitswhich devolve upon the grandchild from the rdationship with his
grandparentswhich he cannot derive from any other rlationship. Neither
the L egidaturenor thisCourt isblind to human truthswhich grandparents
and grandchildren have aways known.

178 W.Va. at 364, 359 SE.2d at 592 (quoting Mimkon v. Ford, 332 A.2d 199, 204-05 (N.J. 1975)).
Having found no statutory impediment to theissue of standing, we proceed to determinewhether a

constitutional defect prevents implementation of the grandparent act.

B. Constitutionality of Grandparents Act
Petitionersassart that thegrandparent act isunconditutiond, onitsfaceand in gpplication,
based on the recent ruling of the United States Supreme Court in Troxel. 530 U.S. 57. Under
congderaion in Troxd wasthefollowing broadly worded two-sentence datute: “Any person may petition
the court for vigtation rightsat any timeinduding, but not limited to, custody proceedings. Thecourt may
order vigtationrightsfor any person when vidtation may servethebest interest of the child whether or not

there has been any change of circumgtances.” Wash. Rev. Code § 26.10.160(3) (1994). Whileagreaing
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withtheWashington Supreme Court’ scond usonthet thegrandparent vistation provison uncongitutiondly
infringed on aparent’ sright to rear hisher children, the United States Supreme Court repestedly articulated
thet itsfinding of uncondtitutiondity resulted from the manner in which the Waghington Satute was gpplied
andwasnot aruling that the Washington datute, or al such atutes providing for non-parentd vigtation,

are unconstitutional per se. 530 U.S. at 73.

After discussingtheunderlying basisof theliberty interest®that isimplicated withaparent's
rightsconcerning the care, cugtody, and control of her children, the Court proceeded to consder what hed
ensuedintheTroxd case. Inresponseto the paternd grandparents request thet they be granted vigtation

rightswith their two granddaughters, * thetria court, based mostly on hisown positive experiencesasa

BThesourceof thisliberty interest isthe Fourteenth Amendment’ s proscription on depriving “ any
person of life, liberty, or property.” Troxel, 530 U.S. at 65; see also Santosky v. Kramer, 455 U.S.
745, 753 (1982) (discussing “[t]hefundamentd liberty interest of natura parentsin the care, custody, and
management of their child”). ThisCourt hasrecognized the exisence of aliberty interest with regard to
variousissues concerning the parent/child relationship. See Sateexrel. Jeanette H. v. Pancake, 207
W.Va 154, 161, 529 SE.2d 865, 872 (2000) (dating that “it is. . . well established that aparent hasa
conditutiondly protected liberty interest inretaining custody of hisor her childandis, therefore, entitled to
certain due process protections when the State seeksto terminate the parent/child relationship”);
Overfiddv. Callins, 199 W.Va. 27, 34, 483 S.E.2d 27, 34 (1996) (recognizing that natura parent
“acquiresaliberty interest inmaintaining asubstantid parentd reaionshipwith her childrenvis-avisthird
parties’); State ex rel. Roy Allen S v. Sone, 196 W.Va. 624, 631-33, 474 S.E.2d 554, 561-63
(1996) (recognizing thet liberty, within meaning of Due Process Clause, embracesrights of parenthood and
holding thet father had liberty interest in maintaining established parent-child relationship, regardliess of
whether rdationship waswithin traditiond and officid parameters); Syl. Pt. 1, InreWillis, 157 W.Va
225, 207 SE.2d 129(1973) (holding that “[i]n thelaw concerning custody of minor children, noruleis
morefirmly established than that the right of anaturd parent to the custody of hisor her infant child is
paramount to thet of any other person; it isafundamenta persond liberty protected and guaranteed by the
Due Process Clauses of the West Virginiaand United States Constitutions”).

The mother of the children wanted to limit the grandparentsto one short visit per month and
(continued...)
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child,"” determined that it would bein the best interests of the children to have expanded contact with their
grandparents and ordered that the grandparents could have oneweskend of vigtation per month, oneweek

in the summer, and time on both of the petitioning grandparents’ birthdays. 530 U.S. at 71.

Inattacking thetrid court’ sruling in Troxd, the Supreme Court heavily ariticized thelower
court’s alteration of the burden of proof:

The problem hereis not that the Washington Superior Court
intervened, but that when it did so, it gave no specid weight at al to
Granvillé s[mother’ 5] determination of her daughters best interests.
Moreimportantly, it gopearsthat the Superior Court applied exactly the
oppagte presumption. . . . Ineffect, thejudge placed on Granville, thefit
custodid parent, the burden of disproving that vistationwould beinthe
best interest of her daughters.

530 U.S. a 69. Rather than requiring the grandparentsto prove that vigtation would be in the best
interests of the children, thetria court reversed thisburden and imposed it on the children’ smother, the

non-petitioning party.

18(....continued)
gpecia holidays. Intheir petition, the grandparents sought to obtain visitation rights comprised of two
weekends per month and two full weeks in the summer.

YThetrial court opined that:

“I look back on some personal experiences. . . Wedways spen[t] as
kidsawesk with one sat of grandparentsand another st of grandparents,
[and] it happened to work out in our family thet [it] turned out to be an
enjoyable experience. Maybethat can, inthisfamily, if that ishow it
works out.”

530 U.S. at 72.
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Alsocritica totherulingin Troxel wasthefailure of the Washington Supreme Court to
givethe datute a issueamore narrow interpretation. The high Court found disfavor with thefact that the
Washington Satute“ contains no requirement that acourt accord the parent’ sdecigon any presumption of
vdidity or any weight whatsoever.” 530 U.S. a 67. The Supreme Court aso didiked thefact that the
Washington gatute, unlikethe West Virginiaact, was so broadly written that it gpplied to any third party
andwas not limited to grandparents or other partieswho had aspecific rdaionship with the child[ren] in
issue. 1d. Giventheabsenceof any limiting factorswithin the Satute or any interpretationd limitations
Impaosed by the Washington Supreme Court, the Court in Troxel wasconcerned with theinevitability of
ajudgeimposing hisown “best interest” sandard and totaly disregarding the stated preferences of the

parent where there had been no showing of unfitness with regard to that parent. Id.

Despitedl these shortcomings—-abroadly written Satute thet provided for no congderation
of the parent’ spreferencesand which permitted thetrial court to apply whatever factorsthetrial court
deemed gppropriatein determining thepivotd issue of best interests-the United States Supreme Court
did not concludethat the Washington statute was uncongtitutional per se, but only asgpplied tothefacts
of that particular case. Explaining its decision, the Court stated:

Because we rest our decision on the sweeping breadth of
§26.10.160(3) and the gpplication of that broad, unlimited power inthis
case, wedo nat consder the primary congtitutiond question passed onby
the Washington Supreme Court--whether the Due Process Clause
requiresal nonparentd vigtation gatutestoincudeashowing of harmor
potentid harm to the child as a condition precedent to granting vidtation.
We do nat, and need not, definetoday the precise scope of the parentd
dueprocessright inthevigtation context. Inthisrespect, weagreewith
Judtice Kennedy that the condtitutiondity of any standard for awarding
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vigtation turnson the gpedificmanner inwhich that sandardisgpplied and
that the congtitutiond protectionsin thisareaare best * eaborated with
care.’ Because much state-court adjudication in this context
occurs on a case-by-case basis, we would be hesitant to hold
that specific non-parental visitation statutes violate the Due
Process Clause as a per se matter.

530 U.S. at 73 (emphasis supplied).

After discussng the deficiendies of the Washington statute with regard to its “fail[ure] to
provide any protection for Granville s[mother’ 5 fundamental congtitutiond right to make decisons
concerning therearing of her own daughters,” the United States Supreme Court identified, with sseming
gpprovd, the statutes of seven other satesand noted specific language contained in those Satutes that
stood in contrast to the Washington statute. See Troxel, 530 U.S. a 70, citing, inter alia, Me. Rev.
Sa. Ann. 19A §1803(3) (1998) (providing that court may award grandparent vistation if in best interest
of child and “would not Sgnificantly interferewith any parent-child rdationship or with the parent’ srightful
authority over the child”); Minn. Stat. § 257.022(2)(a)(2) (1998) (providing that court may award
grandparent vidtationif in best interest of child and“ such vigitation would not interferewith the parent-child
relationship”); Neb. Rev. Stat. 8 43-1802(2) (1998) (requiring that court must find “by clear and
convincing evidence’ that grandparent visitation “will not adversaly interferewith the parent-child

relationship”).

TheWest Virginiagautory scheme sandsin stark contrast tothe smpligtic and broadly-

worded two-sentence Washington statutescrutinizedin Troxd . Asaninitia matter, our Satute doesnot
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permit just “any person” to filea petition under the act. See W.Va Code § 48-2B-3 (providing thet only
grandparentscan seek vidtation under W.Va act). |naddition to setting forth theaxiomatic tandard of
begt interestshy which any vigtation decigonsareto bemade under theact, sectionfiveof our act requires
acorrespondent affirmativedetermination that such vistation“would not subgtantidly interferewith the
parent-childrdationship.” W.Va Code848-2B-5(a). Asanadtomekingthisjoint determination of best
interestsand lack of substantid interferencewith the parent-child relationship, the Legidature has delinested
twelve gpeaific and onegenerd fector for thetrid court’scongderation of thisweighty issue. Thosefectors
are:

(1) The age of the child,;

(2) The relationship between the child and the grandparent;

(3) Therdationship between each of thechild'sparentsor thepersonwith
whom the child is residing and the grandparent;

(4) Thetimewhich hasdgpsed sincethe child last had contact with the
grandparent;

(5) Thedfect that such vistationwill have on therdaionship between the
child and the child's parents or the person with whom the child isresiding;
(6) If the parents are divorced or separated, the custody and visitation
arrangement which exists between the parents with regard to the child;
(7) Thetime available to the child and his or her parents, giving
condderation to such matters as each parent's employment schedule, the
child'sschedulefor home, school and community adtivities and the child's
and parents holiday and vacation schedule;

(8) The good faith of the grandparent in filing the motion or petition;
(9) Any history of physicd, emotiona or sexua abuse or neglect being
performed, procured, assisted or condoned by the grandparent;
(10) Whether the child has, inthe past, resided with the grandparent for
adgnificant period or periodsof time, with or without the child's parent o
parents; or

(11) Whether the grandparent has, inthe past, been asgnificant caretaker
for thechild, regardiess of whether the child resded insde or outsde of
the grandparent's residence.

(12) The preference of the parents with regard to the
requested visitation; and
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(13) Any other factor relevant to the best interests of the child.
W.Va Code § 48-2B-5(b) (1) - (13) (emphasissupplied). A final significant difference between our
daute and the Washington satuteisthe incluson of aburden of proof sandard requiring grandparent(s)
seeking vidtation to prove by apreponderance of the evidence that the requested vidtation “isin the best

interest of the child.” W.Va Code 8 48-2B-7(a), (C).

Inlight of theseextensve and Sgnificant improvements over the Washington Satute, we
find Petitioners’ statement thet “ [€]ach of the deficienciesthe Supreme Court identified in theWashington
statuteis present in W.Va. Code § 48-2B-1, et seq.” to be without merit. Placing unwarranted
importance on the numerica placement of parental preference asthe twefth factor for thetrid court's
condderation, Petitionersfirst suggest that this placement denotesal essening of thefactor’ scongtitutiond
ggnificance. Inaddition, Petitioners argue thet the location of parentd preference towardsthe bottom of
thelist somehow indicatesthat thisparticular factor isaco-equd factor to beweighted equdly with the
other twelvefactors. Unlike Petitioners, wefind nothing in the legidative ddinegtion of thesefactorsin
section 5 of the act that suggests either that the factors areto be given equal weight or that aparent’s
preference ontheissue of vidtationisnot to be accorded any enhanced consderation. Inreviewingthe
Washington gatutein Troxd , theUnited States Supreme Court suggested thet if theWashington Supreme
Court hadinterpreted thegtatutea issueinanarrower fashionthehigh Court’ sruling of uncondtitutionality
might have been avoided. 530 U.S. a 67. Whilethe instant petition for awrit of prohibition does not

present the opportunity for usto determinethe amount of weight that should atach to thefactor of parental
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preference,®wenatetha in light of the Troxdl decisonit isdear that “the court must accord & least Some
pecid weight to the parent’ sown determination” provided thet the parent has not been shown to be urfit.

530 U.S. at 70.

After comparing theprovisonsof our grandparent act with theflawsidentified by the Court
in Troxd, we conclude that the act, by itsterms, does not violate the substantive due processright of
liberty extended to aparent in connectionwith hisher right to exercise care, custody, and control of hisher
child[ren] without undueinterferencefrom the state. See Troxel, 530 U.S. at 65-66. Our statutory
scheme addresses amost every concern addressed by the Court in Troxd and many of those concerns
aredleviated outright by the overarching sandard that requiresdl vistation decisonsto be reached by
applying atwo-prong standard of best interestsand lack of subgtantid interferencewith the parent-child
relationship. SeeW.Va. Code §48-2B-5(a). Moreover, we are convinced that the Legidature both
anticipated and provided for the proper consderation of the parent’ sliberty interest within the parameters
of the Troxd ruling. Thisisdemongrated both by theliding of parentd preference asafactor thet directly
bearson theissue of visitation and, perhaps even moreimportantly, by thelegidatively-imposed
requirement thet any grant of vigtation must be preceded by an expressaffirmativefinding that thevigtation

“w[ill] not subgtantidly interferewith the parent-child rlaionship.” 1d. Thus, becauseour act expresdy

Bpetitionerscriticizethecircuit court for not affording therequisite level of deferenceto their
preferenceontheissueof vigtation. It ispremature, however, for Petitionersto arguethet thelower court
hesignored ther preference on theissue as no evidentiary proceeding hastaken place which would reguire
thelower court’ scondderation of the factors st out in sectionfive of theact. SeeW.Va Code48-2B-5.
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requires consderation of parental preference and because no grant of visitation can be accomplished
without aninitid determination that suchvistationwill not detrimentally affect the parent-child rdationship,
the condtitutiond deficiencies presented by the Washington satute a issuein Troxe are not present here,
Accordingly, wergect Petitioners suggestion that theact iscondtitutiondly deficient onitsfacegiventhe
incluson of parental preferencewithin alist of other factorsfor thetriad court’ scongderation ontheissue
of vigtation. And, giventhe procedurd phase of thismatter, we have no bassfromwhich to makeany
finding thet the act isunconditutiond in goplication Sncethe datutory provisonsunder discusson haveyet

to be applied to reach any determination as to the ultimate issue of visitation.

Although wefind no impediment to Respondents sanding and thusto enforcement of the
lower court’ sorder directing thet the maiter proceed to an evidentiary hearing, wewish to make cleer thet
our decison on ganding has no bearing on themore difficult issues yet to beresolved: whether anawvard
of vigtationisin the best interests of the child and will not substantidly interfere with the parent-child
relaionship. SeeW.Va Code848-2B-5. Whilethe Legidature hasdearly opened the courthouse doors
In granting drcuit courtsjurisdiction to condder petitionsfor grandparent vigtation, the Legidature hasaso
enumerated acondderable st of factorsthat bear onthisweighty issueof vidtation. Seeid. Oneof those
factors, whichisdeserving of discusson today, and which hasbeen usad by this Court in resolving issues
of contact between children and relativesin various domestic settings, iswhether there hasbeen an

established rel ationship between the child and his’her rdlative prior tothe subject litigation.” SeeW.Va

See, e.g., Sate ex rel. Virginia M. v. Virgil Eugene S. 11, 197 W.Va. 456, 462, 475
(continued...)
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Code § 48-2B-5(b)(2). Obvioudy, agrandparent who hasan established relationship with higher
grandchild will beinabetter pogtion whenthetrid court isasked to rule upon theissue of vigtation, then
onewho hasjust appeared out of the blue, or with little history of contact, andisnow seeking to gain
visitationrights® Asthe Supreme Court recognized in Troxel, the motivating factor for the creation of
grandparent vigtation Satuteswasal egid ative recognition of the societal need *to ensurethewdfare of
the children therein by protecting the relationships those children formwith . . . third parties’ such as
grandparents. 530U.S. & 64. And underpinning dl of thesedatutesis*arecognition, which variesfrom
Stateto State, that children should have the opportunity to benefit from relationships with satutorily
specified persons--for example, their grandparents.” 530 U.S. at 64; seealso Kessdl v. Leavitt, 204
W.Va 95, 197, 511 SE.2d 720, 822 (1998) (stating that “[i]n recent years, the recognized rights of
grandparents have continued to expand through both gatutory definition andjudicid interpretation”), cert.

denied, 525 U.S. 1142 (1999). Despitethislegidativerecognition of theimportant rolethat grandparents

19(....continued)

S.E.2d 548, 554 (1996) (directing circuit court on remand that no maiter who becomes child' s primary
cugtodian, “ he hastheright to a.continued relationship with both hisgrandmother and hismather); Syl. P
2,inpart, Roy Allen S, 196 W.Va. 624, 474 S.E.2d 554 (1996) (holding that “athough an unwed
father'shiologica link to hischild doesnot, inand of itsalf, guarantee himacongtitutiond stakeinhis
relaionship with that child, such alink combined with asubgtantial parent-child rdaionship will do s07);
Kenneth L. W. v. Tamyra S W., 185 W.Va. 675, 680, 408 S.E.2d 625, 630 (1991) (recognizing
importance of gatility and continuity in child slifein child custody setting and Sating that “[t]his continuity
isespecidly important if agrandparent or other relative hasbeen the caregiver”); Honaker v. Burngde,
182 W.Va 448, 452-53, 388 SE.2d 322, 325-26 (1989) (discussing need to providefor trandtion period
in change of custody casesaswdl astherights of vigtation with agtepparent or haf-gbling and gating thet
“[t]aking away continued contact with . . . important figuresin . . . [achild' slife] would be detrimentd to
her stability and well-being”).

PEspecialy ininfant adoptions, where grandparents have had no opportunity to develop a
relationship with the child, an application under the statute reviewed here would be futile.
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canplay inthelivesaf children, agrandparent who seeksto avall him or hersdlf of thisstatutorily-granted
mechanismfor seeking vigtation must beableto demondratethat thevigtation being sought will beinthe
best interest of the child[ren] and will not substantidly interfere with the parent-child rdationship. See
W.Va Code§48-2B-5(a). Thiswill bevery difficult to doin caseswhere adoptions have preceded the
petitions seeking viditation unlessthe petitioning grandparent[s| can demonstratetothetria court’s
satisfaction, withintheguiddinesand sandardsestablished by the L egidature, thet suchvisitationislikely
to beapogtivefactor inthe child' slifeand will not unduly disrupt the child' srelationship with hisher
parent(s). And, asweemphasized previoudy, in the absence of an established relationship betweenthe
grandparent[ 5] andthechild[ren], itwill bemaogt difficult to meet theatutory sandardsimpasad under the

&t 21

We percavethat the gatutory schemefor grandparent vigtation-which providesfor two
ultimate determinationsby thetrid court, related both to the best interests of the child[ren] involved and
to the protection of the parent-child rdaionship from any sgnificant interference--conditutesaworkable

means by which thelegitimateinterests of the child[ren] in maintaining aviable relationship with their

“Thisiswhy we have condidered and rgected the argument advanced by the dissent that our ruling
inthiscasewill haveachilling effect on adoptions. Adoptionsthat take place outsde theimmediatefamily
aredearly beyond the scopeof thisopinion asthe Legidaure has made dear thet vigtation should not be
continuedinsuchingtances. S.eW.Va Code §48-2B-9(b). Andinthosecaseswhere adoptions occur
within theimmediate family and no vidtation order was obtained pre-adoption, theissue of granting
grandparent vistationiscontrolled by ahost of factorsthat will ill only result inawardsof vigtationin
those rareindances where grandparents can demondrate that such vitationisin the child' sbest interest
and will not interfere with the parent-child relationship. We smply do not foresee elther the end of
adoptionsor aconssquentid rash of ensuing litigation from grandparents seeking vistation rightsasareult
of this opinion.
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grandparent[§] and theliberty interestsof parentsreativeto the care, custody, and control of their children
can be effectively examined, protected, and promoted. Under the statutory scheme adopted by the
Legidature, which providesfor ahearing on theissue of whether reasonable vistation rights should be
granted, thereisno question that Respondentsareentitled to present thair evidenceand be heard. Wewish
to emphasize that our ruling today has done nothing to change the availability of the court system to
grandparentsseeking vigtationrights. Consstent with our obligationto uphold alegidative enactment as
condtitutional when at al possible, we have merdly recognized the broad grant of standing™ extended to
grandparents by the Legidature under theact. See Syl. Pt. 1, Sate ex rel. Appalachian Power Co.
v. Gainer, 149W.Va. 740, 143 S.E.2d 351 (1965) (stating that “[ €] very reasonable construction must
beresorted to by the courtsin order to sustain condtitutiondity, and any reasonable doubt must beresolved
infavor of theconstitutiondlity of thelegidativeenactment in question”). Thus, rather than making new law,
we have merdy interpreted the act’ sexisting provisonsin light of the pronouncements mede by the United
States Supreme Court in Troxel. And, asdiscussed in full above, we have found West Virginid sact to
bewd| within the congtitutiona concerns addressed in Troxd, given the act’ s specific identification of
parentd preference asafactor which directly impactson theissueof vigtitation. Wenote particularly thet
the grandparent vigtation permitted by the Legidature here cannot be ordered by the circuit court without
an affirmative finding that such visitation will not cause asubstantid interference in the parent-child

rdaionship, aswdl asan afirmativefinding that such vistation meetsthetraditiond test of serving the best

“Theonly limitationimposed under the act regarding thefiling of apetition seeking visitation rights
concerns where such petition can be filed.
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interests of thechild. Inshort, if the arcumstancesfail ether prong of thet legidatively-defined tedt, then

the pleafor grandparent visitation fails. See W.Va. Code 8 48-2B-5(a).

Whileitwould certainly bepreferablefor theadultsinvolved in thesevigtationissuesto
reach an agreed and written accommodation, with or without the forma gpprova of acourt order, we
recognizethat thiswill not waysbethe case. Inthose, hopefully few, caseswhere the maiter cannot be
resolved without acourt deciding oneor moreof theissues, it gppearsto this Court thet the Statute under
consderation providesacomprehensveand fair meansby which thebest interests of thechild[ren] and
the rdaionshipswith their respective parent[s] or grandparent[s] can be protected from harm resulting
ather from theincongderate or excessve demands of grandparents or the obstinate or unreasonable and
inggnificant objections of parents, any of which may, on occasion, be driven more by emotion than
pursuit of the proper interetsof the children and their parents. Becausewerecognizethelikdy senstivity
and difficulty of such circumstances, we urgethelower courtsto be particularly atentiveto theneed for
careful and completefindingsof fact and condusionsof law whenruling on actionsbrought under thisact.

SeW.Va Code § 48-2B-8(a) (requiring written findings of fact and conclusons of law).

Finding no bas sfor issuing the requested writ of prohibition, we hereby deny Petitioners
request for extraordinary relief.

Writ denied.
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