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Davis, Chief Justice, concurring:

| agree with the result obtained by the majoritthef Court, and | concur that,
pursuant to W. Va. Code § 44-10-3 (2006) (Repl..\2011.0), the decision of whether a
guardian should be appointed for a minor child pagticular case rests within the sound
discretion of the presiding court. Neverthelestedl compelled to write separately to
reiterate my concerns regarding the inadequackhefjiardianship statutes currently in
place that fail to consider the unique circumstarafenodern-day families and leave such
parents with little assurance that their childreil be sufficiently provided for in an

emergency situation.

Throughout its jurisprudence, the Court frequehtlg acknowledged that a
parent has the right to the custody of his/herdchilee, e.g., Syl. pt. 1,In re Willis, 157
W. Va. 225, 207 S.E.2d 129 (1973) (“In the law canming custody of minor children, no
rule is more firmly established than that the righ& natural parent to the custody of his
or her infant child is paramount to that of anyestperson; it is a fundamental personal

liberty protected and guaranteed by the Due ProCémsses of the West Virginia and



United States Constitutions.”); Syvhitemanv. Robinson, 145 W. Va. 685, 116 S.E.2d 691
(1960) (“A parent has the natural right to the odsgtof his or her infant child, unless the
parent is an unfit person because of misconduglentg immorality, abandonment or other
dereliction of duty, or has waived such right, gialgreement or otherwise has transferred,
relinquished or surrendered such custody, the ofythie parent to the custody of his or her

infant child will be recognized and enforced by doairts.”).

Attending such custodial rights is the parent'sesponding responsibility
to make decisions to promote and ensure his/héd’shwell-being, including making
provisions for the child’s care in the event ofeamergency. Although such arrangements
necessarily must comport with a child’s best irdes@nd are presumed to be made by a
parent in accordance therewitpyoviding for a child’s best interests and wellrdggin
anticipation of an emergency situation is not alsvegsily achieved as is evidenced by the
presence of the casab judice before this Court. While the instant proceedirgga in the
context of a less traditional family structure, twacerns expressed by Jennifer and Cary
might easily have occurred in any number of typfaalerican households. Oftentimes, a
child’s parentis requested to sign a form authogianother person to obtain medical care

for a child as a prerequisite to the child’s papttion in school, sports, extracurricular, or

'See, eg., Syl. pt. 3, in partin re Katie S,, 198 W. Va. 79, 479 S.E.2d 589
(1996) (“Although parents have substantial rightg tnust be protected, the primary goal
... in all family law matters . . . must be thesalth and welfare of the children.”).
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religious activities. However, a seeming doubbadard exists when, as here, a parent’s
attempt to give another person the authority td seedical care for his/her child is not
heeded, arguably because such authorization wggomtled on an “official” childcare
authorization form such as would be used by schanot$ sports, extracurricular, and

religious organizations.

In still other families, as with the family involdan this case, one of the
child’s parents might work very far from home, wea out of the country, as with the case
of a tractor trailer driver or deployed militaryrgennel. The parent remaining at home in
both such families understandably would want to @jadovisions for his/her child should
something happen to the home-based parent givedelay in contacting the off-site
parent. Appointment of an alternate formal guargiarsuant to W. Va. Code § 44-10-3
Is not always viable because it is rather invasivéhe parents’ parental rights, yet the
necessity of executing decision-making documends will be honored by medical,
educational, and other facilities is of real comderthese families. Similar problems arise
in households in which the children have only oesdential parent—either because the
other parent is deceased or because the othertsapamental rights have not been
exercised or have been terminated. In these ®snihat happens if the remaining parent
becomes incapacitated and cannot care for therehilar if that parent is out of town and

cannot be reached? Does the law of this Statdestiabparent to adequately plan for such



a contingency?

While the Legislature has made significant inroadsecent months to
accommodate a parent’s need to provide for highiédren’s medical care in the event of
an emergency through its enactment of the Careg®@ensent Act, W. Va. Code 8§ 49-11-
1, et seg., more certainty and direction is needed to enthatka parent’s authorization of
another to act on his/her behalf for his/her ckildell-being will be respected by medical,
educational, and legal authorities. This Coun, through its recognition of a power of
attorney as a method by which a parent may delegatiical, educational, and legal
decision-making authority regarding his/her childhother adult gives parents substantial
power to plan for their children’s safety and wadiing in the event of an emergency. With
the promulgation of this new statutory law and @&urt's decision of this opinion, |
fervently hope that other families will not havestadure the turmoil that Jennifer and Cary
have undergone, all in an effort to provide forllest interests of their children. However,
whether either an affidavit prepared in accordamitle the Caregivers Consent Act or a
power of attorney executed pursuant to this Coumblsling will satisfy the demands of
cautiously wary educational, medical, and legédltimgons to actually permit a non-parent
to exercise such delegated decision-making auyh@mbains to be seen. While the law of
this State is evolving to recognize the changingadayics of modern families and the

arrangements they wish to make to provide for legeen contingencies, many institutions



have not yet embraced the accommodations thatgrered to carry out these parents’

legally enforceable decisions for the care of thhildren.

As a final matter, | would be remiss if | did nétg@comment on the Court’s
seeming reluctance, in footnote nine of the maj@ribpinion, to embrace the discretion
afforded to courts to appoint guardians for minloitdren. As clearly delineated in the
guardianship statutege W. Va. Code 8 44-10-3, and as | pointedly hel8yflabus point
6 of In re Abbigail Faye B., 222 W. Va. 466, 665 S.E.2d 300 (2008), courtsehine
discretion to determine when a child’s best intesresquire the appointment of a guardian.
SeeW. Va. Code § 44-10-3(a) (2006) (Repl. Vol. 20¢The circuit court or family court
of the county in which the minor resides, or if thanor is a nonresident of the State, the
county in which the minor has an estaay appoint as the minor’s guardian a suitable
person.” (emphasis added)Jee also Syl. pt. 6,Inre Abbigail Faye B., 222 W. Va. 466,
665 S.E.2d 300 (2008) (“Pursuant to the plain lagguof W. Va. Code § 44-10-3(a)
(2006) (Supp. 2007), the circuit court or familyicioof the county in which a minor resides
may appoint a suitable person to serve as the migoiasdian. In appointing a guardian,
the court shall give priority to the minor's mottarfather. ‘However, in every case, the
competency and fitness of the proposed guardiantendelfare and best interests of the
minor shall be given precedence by the court wipgoiating the guardian.” W. Va. Code

8 44-10-3(a).” (emphasis added)). This discreariearly provided for in the governing



statutory law and should be accepted without qoesti

It goes without saying that the law dictating psety when a guardian should
be appointed for a minor child is murky and doesaamtemplate all of the nuances of
today’s modern family. Although custodial placeitsaare not directly at issue in this case,
the majority’s reticence to permit courts to appgumardians in necessary circumstances
may thwart a court’s ability to honor a child’s basterests by prematurely thrusting
him/her into a custodial placement with a parerarather adult with whom the child does
not have an established relationship. For exanapthild may be living with one parent
and have little or no contact with his/her othemmawho moves out of state following the
parents’ divorce. If the child’s residential pardies, becomes incapacitated, or otherwise
becomes unfit to care for the child, and if the-nesidential parent is fit to have the child’'s
custody, the law governing child custody directd tthild’'s best interests are best served
by a gradual transition to the non-residential pesecustody.See Syl. pt. 3, James M. v.
Maynard, 185 W. Va. 648, 408 S.E.2d 400 (1991) (“It issutnatic experience for children
to undergo sudden and dramatic changes in themgent custodians. Lower courts in
cases such as these should provide, whenever [gdsiba gradual transition period,
especially where young children are involved. Rerrt such gradual transition periods
should be developed in a manner intended to fdsermotional adjustment of the children

to this change and to maintain as much stabilitypassible in their lives.”). The



appointment of a guardian under such circumstamemgd serve to accomplish this
transition by bridging the gap between the formesidential parent’s custody and the
subsequent non-residential parent’s custody. Sauajuardian might simply be a
grandparent with whom the child has an exceptigradise relationship and with whom
the child previously has resided. In this scenahe appointed guardian might not be
afforded the full gamut of parental rights but thrmardian would be vested with the ability
to make decisions on the child’s behalf to ensiséér safety and well-being during the
period of transition. If courts are not affordée discretion—granted to them by statute—
to appoint guardians, the gradual transition oft@ay most befitting the child’s best
interests could not be accomplished in such a cBiserefore, | urge that any decisions or
changes in the law regarding the propriety of giaaghip appointments be made with
extreme caution to ensure that innocent childrenaddwecome hapless victims of the laws

that are intended to provide them with safety araligty.

Although progress has been made through the reeergions of this Court
to clarify the circumstances in which the appoinmiraf a guardian is appropriate and by
the Legislature with its promulgation of the Caxegs Consent Act, additional legislative
action must be taken to further clarify the prockgswhich laypersons may delegate
medical, educational, and legal decision-making@utly for their children in the event of

an emergency. Until such further guidance is medj and heeded by the medical,



educational, and legal institutions to whom pareatitect such permission, | remain
cautiously optimistic about families’ abilities émlequately plan for the safety and well-

being of their children should an emergency arise.

For the foregoing reasons, | respectfully concuhemajority’s decision in

this case.



