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SYLLABUS BY THE COURT

1. “Cases involving plea agreements allegedly breadly either the
prosecution or the circuit court present two sejgaissues for appellate consideration:
one factual and the other legal. First, the fddindings that undergird a circuit court’s
ultimate determination are reviewed only for cleaor. These are the factual questions
as to what the terms of the agreement were andwaémthe conduct of the defendant,
prosecution, and the circuit court. If disputdd factual questions are to be resolved
initially by the circuit court, and these factu@terminations are reviewed under the
clearly erroneous standard. Second, in contf@stgitcuit court’s articulation and
application of legal principles is scrutinized unddess deferential standard. Itis a legal
guestion whether specific conduct complained aboediched the plea agreement.
Therefore, whether the disputed conduct constitateeach is a question of law that is
reviewedde novo.” Syllabus Point 1State ex rel. Brewer v. Sarcher, 195 W.Va. 185,

465 S.E.2d 185 (1995).

2. “When a defendant enters into a valid plea ages¢nvith the State
that is accepted by the trial court, an enforcealght’ inures to both the State and the
defendant not to have the terms of the plea agneelbneached by either party.” Syllabus
Point 4,Satev. Myers, 204 W.Va. 449, 513 S.E.2d 676 (1998).

3. “To trigger application of the ‘plain error’ dotte, there must be (1)

an error; (2) that is plain; (3) that affects sabsial rights; and (4) seriously affects the



fairness, integrity, or public reputation of theligial proceedings.” Syllabus Point 7,
Satev. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

4. “The analysis of whether an “error” occurred unithe plain error
doctrine in the context of a plea agreement neagssavolves two determinations: (1)
whether there existed in a plea agreement an exdble right which benefitted the
defendant, and (2) whether the defendant waivddréeited the benefits of such a right.”
Syllabus Point 3&ate v. Myers, 204 W.Va. 449, 513 S.E.2d 676 (1998).

5. “Whenever the State violates a sentencing néytrabvision of a
plea agreement, the violation seriously affectdéimaess, integrity and public reputation
of the proceeding.” Syllabus PointRate v. Myers, 204 W.Va. 449, 513 S.E.2d 676

(1998).



Per Curiam:

This is an appeal of a December 15, 2008, finakioficom the Circuit
Court of Wood County sentencing the defendant/dg@peDavid Martin (hereinafter
“Mr. Martin”) to not less than one nor more than t@ars in the state penitentiary upon
his entry of a guilty plea to one count of breakamgl entering pursuant W.Va. Code §
61-3-12. Mr. Martin now seeks to withdraw his guplea on two grounds. First, Mr.
Martin argues that the circuit court erred by atiogphis plea when questions concerning
his mental competency existed. Second, Mr. Matgues that the State violated the
terms of the plea agreement, which called for lmmpléad guilty to one count of breaking
and entering in exchange for the State agreeinggice a non-binding recommendation
of probation. The State violated this plea agregmdaen the prosecutor made the
following statement at the sentencing hearing:

| find it hard to believe . . . that Mr. Martin dducomply with

the terms and conditions of probation. | ask thatcourt

deny any motion for probation or other alternageatence.

After carefully reviewing the briefs, the legal hatity cited and the record
presented for consideration, we agree with Mr. Mahat the State violated the terms of

the plea agreement. We therefore reverse and tethenmatter to the Circuit Court of

Wood County for further proceedings outlined irstbpinion.



l.
Facts & Background

On January 28, 2007, Mr. Martin was arrested araged with one count
of breaking and entering a building owned by CathGbmmunity Homemaker Services,
Inc. Mr. Martin was apprehended while still insitie building and the criminal
complaint states that he entered the building téalsnoney.” A Wood County grand
jury returned a one count indictment against MrrtMacharging him with breaking and
entering pursuant td/.Va. Code § 61-3-12. The circuit court appointed attornegejin
Munoz to represent him. On April 20, 2007, AttorMdunoz requested that Mr. Martin
undergo a mental health evaluation. The circuitrcgranted this motion and Mr. Martin
was subsequently evaluated by Dr. Christi CoopédrklL,avho determined that Mr. Martin
was competent to stand trial and that he:

did not, as a result of mental disease or defack, substantial

capacity either to appreciate the nature and gualit

wrongfulness of his conduct or to conform his castda the

requirements of the law, either at the time ofdbmmission

of the alleged acts or at the time of the forensierview.

On May 14, 2008, Mr. Martin agreed to plead guittyhe single count of

breaking and entering charged in the indictmemxichange for the State’s agreement to

make a non-binding recommendation of probatidrollowing a lengthy review of the

The four conditions set forth in the Plea Agreenartas follows:
1. The Defendant agrees that he shall plead goiltlye
felony offense of Breaking and Entering as chaigetie
above styled Indictment;



terms of the plea agreement, the constitutionaltsidyIr. Martin was waiving and an
inquiry into his mental state, the circuit courtepted the plea agreement.

A sentencing hearing was held on July 17, 200&ha¢h time the
prosecutor stated: “Your honor, | don’'t have anyghio add, outside of the
recommendation contained within the plea agreerdrtte circuit judge had concerns
about Mr. Martin’s mental state and therefore def@isentencing and ordered Mr. Martin
to undergo a mental health evaluation at the Antl@orrectional Center. Upon arriving
at the Anthony Center, Mr. Martin displayed bizamental behavior and was sent back to
the regional jail after only one day because ththdny Center did not “have the
capabilities of meeting [his] mental needs whichuldaesult in an inaccurate
evaluation,” according to the Anthony Center warden

The circuit court held another sentencing hearimgpecember 15, 2008.
Attorney Munoz acknowledged that Mr. Martin has taéfissues that need to be
addressed,” but stated that prison was not thegpnolace to address these issues and
asked the court to grant him probation. The prasedhen addressed the court and

stated:

2. The State agrees to a non-binding recommendatio
probation.

3. The Defendant agrees to make full restitutmnrtiie act
alleged in the Indictment.

4. There are no further agreements on sentencing.
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Given the information contained in the presentence
report and Mr. Martin’s behavior since the timetu initial
presentence report, | think it would be difficudt the court to
make a finding that he would be likely to complytiwany
form of alternative sentence, whether it be praatr house
arrest.

| don’t believe that, at this point in time, thesea
residence available to him, anyway, so that rdallyes us
with the choices of probation or incarcerationha state
penitentiary. | find it hard to believe, based nloe
information that | have available to me, that Mrafin could
comply with the terms and conditions of probatidmask that
the court deny any motion for probation or other alternative
sentence.

(Emphasis added).

Attorney Munoz did not object to the State’s reccenaiation that
probation be denied. The circuit court denied Martin’s motion for probation or for an
alternative sentence, and sentenced him to a tenotdess than one nor more than ten
years in the state penitentiary. Mr. Martin appdeim this ruling.

.
Sandard of Review

The standard of review for issues involving thealoleof a plea agreement
is set forth in Syllabus Point 1 8fate ex rel. Brewer v. Sarcher, 195 W.Va. 185, 465
S.E.2d 185 (1995), in which this Court held:
Cases involving plea agreements allegedly breabied
either the prosecution or the circuit court presesat separate
issues for appellate consideration: one factualtheather
legal. First, the factual findings that undergardircuit

court’s ultimate determination are reviewed onlydkzar
error. These are the factual questions as to thieaerms of
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the agreement were and what was the conduct of the
defendant, prosecution, and the circuit courtdidputed, the
factual questions are to be resolved initially fog tircuit
court, and these factual determinations are revdewgler the
clearly erroneous standard. Second, in conti@stgitcuit
court’s articulation and application of legal piples is
scrutinized under a less deferential standard dtlegal
guestion whether specific conduct complained aboesiched
the plea agreement. Therefore, whether the didmgeduct
constitutes a breach is a question of law thagvgewedde
NOVo.

[l
Analysis

Mr. Martin argues that he should be allowed to digtw his guilty plea
because the State violated the terms of the pleseagent. IrBrewer, supra, Justice
Cleckley discussed the equities involved in ple@agents, stating “[b]Jecause a plea
agreement requires a defendant to waive fundamegkas, we are compelled to hold
prosecutors and courts to the most meticulous atasdf both promise and
performance. "Brewer, 195 W.Va. at 192, 465 S.E.2d at 1%2e also State ex rel. Gray
v. McClure, 161 W.Va. 488, 242 S.E.2d 704 (1978) (“A prosixuattorney or his
successor is bound to the terms of a plea agreemnegrtthe defendant enters into a plea
of guilty or otherwise acts to his substantial ohe¢nt in reliance thereon.”). The United
States Supreme Court addressed the iss8antobello v. New York, 404 U.S. 257, 262,
92 S.Ct. 495, 499, 30 L.Ed.2d 427 (1971), statingén a plea rests in any significant
degree on a promise or agreement of the proseaatdhnat it can be said to be part of the

inducement or consideration, such promise musulbédd.” Similarly, in Syllabus



Point 4 ofSatev. Myers, 204 W.Va. 449, 513 S.E.2d 676 (1998), we held:

When a defendant enters into a valid plea agreemigémthe

State that is accepted by the trial court, an eefale “right”

inures to both the State and the defendant nadte the

terms of the plea agreement breached by eithey.part

The record is clear that Mr. Martin entered inteafid plea agreement with
the State which was accepted by the circuit coOrice the plea agreement was accepted
by the circuit court, the right that inured to N#artin was that the State was obligated to
make a non-binding recommendation of probatione $tate breached its promise to Mr.
Martin at the sentencing hearing when the prosectitbed:

| find it hard to believe . . . that Mr. Martin dducomply with

the terms and conditions of probation. | ask thatcourt

deny any motion for probation or other alternaseatence.

The State does not dispute that it violated tha pgreement, rather it
argues that because counsel for Mr. Martin faitedldject when the breach occurred, Mr.
Martin must show that the breach constituted pdaror. Plain error analysis involves a
four-pronged test. “To trigger application of tp&ain error’ doctrine, there must be (1)
an error; (2) that is plain; (3) that affects sabsial rights; and (4) seriously affects the
fairness, integrity, or public reputation of theligial proceedings.” Syllabus Point 7,
Satev. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

A. Error

The first step in our analysis is determining wieetan “error” occurred,

which we addressed in Syllabus Point 3vykers, supra:



The analysis of whether an “error” occurred underplain
error doctrine in the context of a plea agreemenessarily
involves two determinations: (1) whether there &®dsn a
plea agreement an enforceable right which bendfitte
defendant, and (2) whether the defendant waivddréeited
the benefits of such a right.

It is undisputed that Mr. Martin entered into aig¢gdlea agreement and that
an enforceable right inured to him at the timedineuit court accepted the plea
agreement. Having determined that an enforceajiiewas created, we must now
determine whether Mr. Martin waived or forfeitecthight when the State breached the
terms of the plea agreement. In Syllabus PoirftMyers, we addressed how to
determine whether a defendant waived or forfeitedfa that inured to him in the
context of a plea agreement. We stated:

In order to establish that there has been a known
waiver of a plea agreement right by a defendaptStlate has
the burden of showing such a waiver. To carry bioislen,
the State must show more than the mere fact tatemdant
remained silent at the time the plea agreement vigis
violated by the State, or that the defendant faiteichise the
violation in a post-verdict motion. To meet itg¢hen, the
State must point to some affirmative evidence enrécord
which establishes beyond a reasonable doubt tthefieaadant
intentionally relinquished or abandoned a plea eagent
right. Examples of how the State may meet thisiéar
include, but are not necessarily limited to, deni@tsig on
the record: (1) that a document was signed by éfendlant
and his/her counsel waiving a plea agreement rggh) that
the defendant or his/her counsel stated in opert toat a
previous plea agreement had been relinquishedaordaned.

In the caseaub judice, the only argument the State advanced was that Mr.



Martin remained silent and failed to object durihg sentencing hearing when the plea
violation occurred. This does not satisfy the Staburden of establishing waiver under
Syllabus Point 5 oMyers. “If a [right] was violated during the . . . meedings, and if
the defendant did not waive the [right], then theas been an ‘error’ . . . despite the
absence of a timely objectionUnited Satesv. Olano, 507 U.S. 725, 733-34, 113 S.Ct.
1770, 1777 (1993). We therefore find that an “érdad occur in this case and proceed
to the second step of the plain error analysis.
B. Determining whether the error was plain.

In Syllabus Point 6 dMyers, we discussed the two contexts in which an
error may be plain, stating:

First, an error may be plain under existing lawjchimeans

that the plainness of the error is predicated ugeqgal

principles that the litigants and trial court knewshould

have known at the time of the prosecution. Secandgrror

may be plain because of a new legal principle dichhot

exist at the time of the prosecutiom,, the error was unclear

at the time of the trial; however, it becomes plamappeal

because the applicable law has been clarified.

In the present matter, the error was plain undestieg law. Prior to the
State’s violation of the plea agreement in thisteratases by this Court and courts in
other jurisdictions affirmatively held that a plegreement validly entered into by the
parties and accepted by the court could not becheshunilaterally.See Sate v. Myers,

supra; State ex rel. Gray v. McClure, supra; Sate v. Brewer, supra; Santobello v. New

York, supra; U.S v. Ailsworth, 927 F.Supp.1438, (D.Kan. 1996). The State wariteity
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breached the plea agreement it entered into withMMrrtin. This error was plain under
then existing law and we therefore proceed tohire step of our plain error analysis.
C. Determining whether the error affected substantial rights.

In Satev. Miller, 194 W.Va. 3, 18, 459 S.E.2d 114, 129 (1995), avé 40
affect substantial rights means the error was dreigl.” In Syllabus Point 7 dflyers,
we explained:

For the purposes of plain error analysis, whenether

exists a plea agreement in which the State hasipeono

remain silent as to specific sentencing matterstaadbtate

breaches such agreement by advocating specifieraatt a

sentencing hearing, prejudice to the defendantasymed.

In this situation, the burden then shifts to that&to prove

beyond a reasonable doubt that its breach of & pl

agreement did not prejudice the outcome of theqaading.

The mere showing that the trial court would haveteseced a

defendant upon the same terms, even without sibchazh,

will not satisfy the State’s burden.

In the present matter, the State’s breach of tba ajreement was more
egregious than that which occurredyers. In Myers, the plea agreement called for the
prosecutor to remain silent on the issue of whetthedefendant should receive a
sentence of life in prison with or without mercyhe prosecutor violated this agreement
by stating that the defendant should be senterckig twithout the possibility of parole.
While theMyers prosecutor breached his agreement to remain sitenprosecutor in the

present matter agreed to make a non-binding recowatien of probation on behalf of

Mr. Martin. Therefore, the above quoted syllabampis applicable to a situation like



the present one in which the State has promisadvocate a favorable position on behalf
of a defendant pursuant to a plea agreement attarsseng hearing and subsequently
breaches that agreement by advocating an oppasteom at the actual hearing. We
therefore presume that Mr. Martin has been pregdilty the prosecutor’s breach.

The only argument advanced by the State againsidrtin being
prejudiced is that the circuit court likely wouldtrhave granted him probation even if the
State had complied with the plea agreement. Assgithis argument is correct, the State
has still failed to satisfy its burden under Syllali?oint 7 oMyers: “The mere showing
that the trial court would have sentenced a defetnglaon the same terms, even without
such a breach, will not satisfy the State’s burtiéile therefore conclude that Mr. Martin
has satisfied the third prong of the plain errst tnd turn to the final factor of our
analysis.

D. Did theerror affect thefairness, integrity or public reputation of the
proceedings.

In Myers, we stated that “extra precautions must attena lpégaining
proceedings to secure the process due the defehd@atw.Va. at 464, 513 S.E.2d at
691. We held at Syllabus Point 8Mfers that:

Whenever the State violates a sentencing neutrality
provision of a plea agreement, the violation seslipaffects
the fairness, integrity and public reputation & iroceeding.

This holding applies to the facts of the cagiejudice, that is, when the

State agrees to make a recommendation for a defetaleeceive probation in a plea
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agreement, then violates that agreement by makmgpposite recommendation at the
sentencing hearing, this violation seriously alebie fairness, integrity and public
reputation of the proceeding. As we observeldlyers, “[tjo hold otherwise would make
a mockery of the plea bargaining process and trampbn the very essence of due
process.” 204 W.Va. at 464, 513 S.E.2d at 691.
E. Remedy
Having determined that plain error resulted from 8tate’s violation of the
plea agreement, we now decide the remedy. Inl&gl&@oint 8 oBrewer, Justice
Cleckley set forth two possible remedies for a broglea agreement: “specific
performance of the plea agreement or permittinglfendant to withdraw his plea. A
major factor in choosing the appropriate remedipésprejudice caused to the defendant.”
In Syllabus Point 9 dMyers, we further stated that:
When a plea agreement has been breached by tiee Stat
it is the province of this Court, or the trial cour the first
instance, and not the defendant, to decide whébhgrant
specific performance of the plea agreement or germi
withdrawal of the guilty plea.

Taking into account all of the circumstances ofghesent matter, we

believe the appropriate remedy is to allow Mr. Matd withdraw his guilty plea.

2 As a result of our decision to permit Mr. Martinithdraw his plea, we decline
to address his other assignment of error - thatiticeit court erred by accepting his
guilty plea when questions concerning his mentaletency existed.
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V.
Conclusion

Mr. Martin’s conviction and sentence are reversélis case is remanded
with instructions that he be permitted to withdrfem the plea and his plea agreement.

Reversed and Remanded.
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