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STATE OF WISCONSIN IN COURT OF APPEALS 
DISTRICT III 

 

NAOMI ANDERSON, INDIVIDUALLY AND AS THE ESTATE  

PERSONAL REPRESENTATIVE OF THE ESTATE OF TODD  

ALLAN ANDERSON,  

 

                             PLAINTIFF, 

 

              V. 

 

CON/SPEC CORPORATION,  

 

                             DEFENDANT- 

                             THIRD PARTY PLAINTIFF, 

 

AMERICAN FAMILY INSURANCE,  

 

                             DEFENDANT, 

 

ZAPPA BROTHERS AND CONTINENTAL WESTERN  

INSURANCE COMPANY,  

 

                             DEFENDANTS-RESPONDENTS, 

 

DONALD BAKER AND GARY LEONARD GRIFFITHS,  

 

                             DEFENDANT, 

 

              V. 

 

BE ARCHITECTS, INC., AND WESTFIELD INSURANCE  

COMPANY,  

 

                             THIRD PARTY DEFENDANTS- 

                             APPELLANTS, 

 

BERNARD G. STROH, D/B/A STROH ENGINEERING,  

INTERNATIONAL INSURANCE CO., ADVANCED CONCRETE  

& MASONRY, CNA INSURANCE COMPANY,  
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                             THIRD PARTY DEFENDANTS. 

_________________________________________________ 
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notwithstanding the verdict (JNOV), and indemnification by Zappa in accordance 

with their contract.  BE Architects moved for a new trial.  The trial court denied all 

motions and entered judgment in favor of Zappa and against Con/Spec and BE 

Architects.  This appeal followed.   

 Con/Spec and BE Architects both claim the trial court erroneously 

exercised its discretion when it denied their respective motions for a new trial.  In 

addition, Con/Spec raises two other issues on appeal.  Con/Spec claims that the 

trial court erred (1) when it denied its motion for judgment notwithstanding the 

verdict and (2) when it concluded that Con/Spec was not entitled to 

indemnification by Zappa.  Because we conclude that the trial court reasonably 

exercised its discretion by refusing to grant either motion, we affirm the trial court.  

Regarding the indemnification agreement between Con/Spec and Zappa, we affirm 

the trial court because the parties' agreement does not specifically and expressly 

state that Con/Spec would be indemnified by Zappa where Con/Spec was 

negligent but Zappa was not. 

BACKGROUND 

 This case arose out of an accident at a construction site that resulted 

in the death of Todd Anderson when the trench he was working in caved in.  

Anderson's widow, individually and as personal representative of her husband's 

estate, brought a wrongful death action against Con/Spec, the general contractor, 

and Zappa, the excavating subcontractor.  Con/Spec then brought third-party 

claims against BE Architects, the architect on the project; Bernard Stroh, d/b/a 

Stroh Engineering, the structural engineer; and Advanced Concrete and Masonry, 

the  concrete   subcontractor  and  deceased's  employer.    Anderson  subsequently  
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