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Before Dykman, P.J., Vergeront and Roggensack, JJ.

q1 PER CURIAM. The State of Wisconsin appeals from a judgment
convicting Bruce R. Polczynski of operating a motor vehicle while intoxicated,

sixth offense. The issue is whether the circuit court may place Polczynski on
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probation under the statutes that were in effect at the time of his offense. We

conclude that probation is not available. We reverse and remand for resentencing.

12 WISCONSIN STAT. § 346.63 (1997-98)' prohibits operating a motor
vehicle while intoxicated (OWI). The penalty for a fifth or subsequent offense
includes a prison term of not less than six months nor more than five years. WIS.
STAT. § 346.65(2)(e). At the time of Polczynski’s offense, WIS. STAT.
§ 973.09(1)(d) provided in relevant part that “[i]f a person is convicted of an
offense that provides a mandatory or presumptive minimum period of one year or
less of imprisonment, a court may place the person on probation.... This
paragraph does not apply if the conviction is for any violation under s. 346.63.”
All other offenders may receive probation except those convicted of crimes
punishable by life imprisonment. Section 973.09(1)(a), (c). Section 973.09(1)(d)
has since been amended to bar probation only for those convicted of operating a
motor vehicle while intoxicated as a second or third offense. 1999 Wis. Act 9,

§ 3205d.

13 Polczynski argues that an ambiguity exists, not in the language of
WIS, STAT. § 973.09(1)(d), but in the interpretation and application of that
provision when read in context with other statutes. However, he does not identify
any specific ambiguity, and we see none. The plain meaning of § 973.09(1)(d)

bars probation for those convicted of the offense of operating while intoxicated.

4 Polczynski also argues that we should allow his probation to stand

because the legislature later amended WIS. STAT. § 973.09(1)(d) to allow

! All references to the Wisconsin Statutes are to the 1997-98 version unless otherwise
noted.



No(s). 00-1303-CR

probation for the offense of which he has been convicted. However, he offers no
legal authority for the proposition that we may disregard an unambiguous statute
simply because it was amended later to produce a different result. We decline to
disregard the statute as it existed at the time of Polczynski’s offense. Therefore,

we reverse the judgment and remand for resentencing.

By the Court—Judgment reversed and cause remanded with

directions.

This opinion will not be published. WIS. STAT. RULE 809.23(1)(b)5.






	OpinionCaseNumber

