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1 REILLY, P.J. WISCONSIN  STAT. §971.23(1)(d) (2013-14)
provides that if a defendant demands a witness list from the State, the district
attorney “shall, within a reasonable time before trial,” provide a list of all
witnesses the district attorney intends to call at trial. If the district attorney fails to
comply with this demand, “[t]he court shall exclude any witness not listed ...

unless good cause is shown for failure to comply.” Sec. 971.23(7m).

12 Caroline Prieto was charged on May 24, 2012, with great bodily
harm to a child in a type of case often referred to as “shaken baby.” Prieto
promptly made a statutory demand to the Kenosha county district attorney to
disclose all witnesses that the district attorney intended to call against her at trial.
The district attorney ignored Prieto’s request. On December 4, 2013, the circuit
court ordered the district attorney to provide its witness list within sixty days and
scheduled a trial for June 23, 2014. The district attorney ignored the court’s order
to name its witnesses. The court postponed the trial and at a hearing on August
15, 2014, scheduled a trial for February 9, 2015, and ordered the district attorney
to provide its witness list within twenty days. The district attorney ignored the

court’s order.

13 OnJanuary 23, 2015, Prieto moved to exclude any witness the State
intended to call at trial that it had not already named. The court granted Prieto’s
motion, leaving the State with one witness whom the court found the State had
previously disclosed that it would call. The district attorney’s office offered no

“good cause” for its failure to list its witnesses over the previous two-plus years.

L All references to the Wisconsin Statutes are to the 2013-14 version unless otherwise
noted.
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On January 26, 2015, fourteen days before trial, the district attorney filed a witness
list followed by a motion for reconsideration of the court’s exclusion order. The

court denied the motion.

14 In its appeal, the State acknowledges that the district attorney’s
office did not have good cause for its failure to list its witnesses. The State
nevertheless argues that the court erred as Wis. STAT. 8 971.23(7m) does not
mandate the exclusion of witnesses, and the naming of its witnesses thirteen days
before trial was “within a reasonable time before trial.” Accepting without
deciding that exclusion is discretionary rather than mandatory under § 971.23(7m),
we conclude the circuit court did not erroneously exercise its discretion in
excluding the State’s witnesses given the district attorney’s flagrant disregard of

§ 971.23 and the court’s orders.
BACKGROUND

5 The district attorney charged Prieto with one count of recklessly
causing great bodily harm to a child after eight-month-old C.B. was diagnosed
with a serious brain injury following a period in Prieto’s care. The case centered
on the theory that C.B. had suffered shaken baby syndrome at Prieto’s hands.
Soon after charges were filed, Prieto served the district attorney with a discovery
demand pursuant to Wis. STAT. § 971.23(1) that included a request for “[a] list of
all witnesses and their addresses whom the district attorney intends to call at trial.”
Discovery proceeded slowly over the next two and one-half years, during which
more than 2000 pages of medical records were released and examined by national

experts in preparation for trial.

16 Following several delays, a jury trial was scheduled for February 9,

2015. Seventeen days before trial, the district attorney’s office had provided
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notice of only one witness that it intended to call in its case-in-chief—an expert
whose name was submitted in December 2014 in response to a specific request by
Prieto and a court order. When questioned at that time regarding her office’s
failure to file a list of lay witnesses, the assistant district attorney stated that she
had intended to file a list, but somehow had failed to do so. The court noted that it
had given the parties twenty days after its August 15, 2014 status hearing to file
their witness lists. The court also noted another judge who had been assigned the
case in 2013 had given the parties a deadline to file their witness lists. After the
district attorney’s office offered no argument in opposition and no reason other
than forgetfulness for not filing a witness list, the court granted Prieto’s motion to
prevent the State from calling any witnesses at trial other than the one expert

witness.

7 Three days after the court’s oral ruling, the district attorney filed a
list naming twelve lay witnesses in addition to the already named expert. This
submission was followed by a motion for reconsideration, in which the State
argued that as the newly provided list contained witnesses previously known or
disclosed to the defense through discovery, Prieto would not be prejudiced if the
court allowed those witnesses to be called for trial. The court rejected this

argument, stating:

This is a tragic case. It’s a very sad case. Nonetheless,
we have to follow court orders. We have to prosecute cases
if we’re going to prosecute cases.... [Y]ou dropped the
ball. And I’m concerned for justice not just for the public,
but also for the defendant. And—and to delay this—I think
in your motion you had asked me to dismiss the case
without prejudice or to give the defense an adjournment.
But this case has been going on for 3 years. We need some
finality to this case. And—and it’s set for trial and it’s
unfortunate that the State chose not to file a witness list
until prompted to do so by the Court.



No. 2015AP279-CR

The court denied the reconsideration motion and ordered trial to proceed as
scheduled. The State appealed, and we granted the State’s motion to stay the jury

trial pending this appeal of the court’s order.
DISCUSSION

18 The legislature has provided the procedures for prosecution of
criminal cases in WIS. STAT. ch. 971. Among the duties imposed on district
attorneys is that, when requested by the defense or ordered to by the court, the
district attorney “shall, within a reasonable time before trial,” provide “[a] list of
all witnesses and their addresses” that the district attorney intends to call at trial in
his or her case-in-chief. Wis. STAT. § 971.23(1)(d). If the district attorney fails to
comply with this demand, “[t]he court shall exclude any witness not listed ...
unless good cause is shown for failure to comply.” Sec. 971.23(7m)(a). In
appropriate cases, the court may grant a recess or continuance to the opposing

party or advise the jury about the failure. Sec. 971.23(7m)(a), (b).

19 Despite the two statutory “shall[s],” the State argues that the court
erred in excluding all but one of its witnesses as a sanction for the district
attorney’s repeated failure to provide a witness list. The State argues that its
witness list was submitted “within a reasonable time before trial,” and even if it
was not, the sanction under the statute is discretionary and the court erred by not

imposing a lesser sanction as Prieto did not show she was prejudiced.

10  Whether a discovery violation has occurred poses a question of law
that we review de novo. State v. Lock, 2012 WI App 99, 1122, 344 Wis. 2d 166,
823 N.W.2d 378. What a court does after finding a statutory discovery violation,
absent good cause for the violation, is an area where the State asks us to resolve an

apparent conflict in the case law over whether the exclusion of witnesses is
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mandatory or discretionary. Compare id. and State v. DeLao, 2002 WI 49, {51 &
n.9, 252 Wis. 2d 289, 643 N.W.2d 480, with State v. Harris, 2008 WI 15, 196 &
n.47, 307 Wis. 2d 555, 745 N.W.2d 397.

11 We need not resolve whether exclusion is discretionary or
mandatory, however, as we determine that even if the exclusion of witnesses is
discretionary under Wis. STAT. § 971.23(7m)(a), the court properly exercised its
discretion as it reasonably applied the appropriate legal standard to the relevant
facts of this case. See Harris, 307 Wis. 2d 555, 196. The district attorney’s
submission of a witness list was not “within a reasonable time before trial,” and
therefore, the district attorney violated § 971.23(1)(d). The burden was on the
district attorney’s office to show that it had good cause for this violation, not on
Prieto to show that she was prejudiced. The district attorney did not show good
cause, and the court properly exercised its discretion when it excluded from trial
all witnesses that the district attorney had not named in violation of § 971.23(1)(d)

and the court’s orders.

12  The State’s argument that the district attorney did not violate the
discovery statute as a witness list was provided within a reasonable time before
trial ignores the fact that the late submission violated two court orders. Those
court orders, in December 2013 and August 2014, established a “reasonable time
before trial” for the parties to list their witnesses. If the district attorney’s office
did not agree with the court’s scheduling orders and believed them to not provide
for the listing of witnesses within a reasonable time before trial, it needed to show
good cause for why it could not comply prior to the expiration of the time limits
set in those orders. The district attorney’s office never argued that it had good

cause for its disobedience of its statutory obligation and its duty to abide by court
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orders, and the State concedes that the district attorney’s office did not have good

cause for its failure to provide a witness list pursuant to the court’s orders.

13  The State’s argument also disregards the fact that at the time of the
court’s sanction order, the district attorney had not submitted any witness list at all
and had provided the name of only one expert witness. It was only after the court
excluded the State’s witnesses that the district attorney finally responded to a
nearly three-year-old statutory demand. Providing a witness list after the court has
already ordered a sanction for the failure to provide a witness list is not “within a

reasonable time before trial” under Wis. STAT. 8 971.23(1)(d).

14 We decline the State’s request to adopt an exception for the
discovery violation made by the district attorney so that the significant
consequences of the court’s order will not be borne by the “blameless public.” It
is difficult to imagine a circumstance in which the public would be to blame for
the derelict performance of a prosecutor, and we cannot reconcile the State’s
position with a criminal justice system that affords fairness to both the State and
defendant. See United States v. Gonzalez-Lopez, 548 U.S. 140, 152 (2006) (trial
courts have an interest “that legal proceedings appear fair to all who observe

them” (citation omitted)).

15  We share the circuit court’s regret that the actions of the district
attorney may prevent the merits of this case from being fully tried. We remind the
State that the magnitude of the sanction imposed by Wis. STAT. § 971.23(7m) is
measured by the degree of the district attorney’s violation of § 971.23(1): the
greater the number of witnesses a district attorney does not disclose upon demand,
the greater the number of witnesses he or she puts at risk of being excluded from

trial. It is the district attorney who ultimately determines what sanction is
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available against his or her office. The district attorney’s office ignored
8 971.23(1)(d) and the court’s orders at its peril.

CONCLUSION

16  As the district attorney’s office failed to show good cause for its
violation of Wis. STAT. § 971.23(1)(d) and as the court did not err in its decision to

sanction the violation by exclusion of the State’s witnesses, we affirm.
By the Court.—Order affirmed.

Recommended for publication in the official reports.
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17 HAGEDORN, J. (concurring). | agree with my colleagues that the
circuit court appropriately exercised its discretion in ordering witness exclusion
under these circumstances. | further agree with the conclusion that the State’s
request for what is effectively a new common law exception for discovery
violations by the State is misguided and unfounded in the law. | write separately,
however, because | believe this case can and should be decided on narrower and

firmer grounds.

18 | would resolve this case on the legal grounds proffered by the
circuit court, which expressly based its sanction on violations of the pretrial
scheduling order twice over. Throughout the proceedings, the circuit court made
clear that its sanctions were based on the statutory authority in the scheduling
order, not violation of the criminal discovery statute. During a telephone
conference after the court granted the motion, the State attempted to invoke
authority relevant to the discovery statute, but the court directed discussion back to
its scheduling order, asking the State, “Did you read the statutes in my Scheduling

sl

Order? | cited them all ... stating that | can impose sanctions here.”~ We can and

should decide this case on this same basis.

1 The relevant discussion was as follows:

The Court: ... I'm inviting comment from you why would
you file a motion to reconsider when you didn’t bother arguing
against the motion when you were in court?

(continued)
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19  Here, the scheduling orders issued by the court enumerated potential
statutory sanctions for failing to comply—among them, Wis. STAT. § 802.10(7),
which lists permissible sanctions for “[v]iolations of a scheduling or pretrial
order.” That statute in turn cites WIS. STAT. 8§ 805.03, which authorizes the court
to punish any party for failing “to obey any order” of the court. The Wisconsin
Supreme Court has held that these statutes apply to criminal cases and grant broad
authority to circuit courts to impose sanctions ‘“as are just” for violation of a
criminal pretrial scheduling order. Anderson v. Circuit Court for Milwaukee
Cty., 219 Wis. 2d 1, 113, 17, 578 N.W.2d 633 (1998).

20  The State plainly failed to obey—egregiously so—at least two orders
of the court mandating witness disclosure within a certain time frame. Thus, WIS.
STAT. § 805.03 authorizes the court to “make such orders in regard to the failure

as are just, including but not limited to orders authorized under [WIS. STAT.

[The State]: Because at that time I had not filed a witness list.
Now a witness list has been filed. This is part of the motion that
there are no witnesses on my witness list that are not either in the
Discovery or also filed—or also contained in the defense—the
defendant’s witness list so that there is no prejudice to her.
There is no element of surprise. Which is statutorily what the
case law—well, the statutory witness list case law interpretation
of that statute.

The Court: Did you read the statutes in my Scheduling
Order? | cited them all—

[The State]: 1 did.

The Court: —stating that I can impose sanctions here?

[The State]: Right.

The Court: This is malpractice. When you were ordered to

file a witness list back in 2013 ... and now is when you’re filing
a witness list.... (Emphasis added.)
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8] 804.12(2)(a).” And one of the permissible orders authorized under
8 804.12(2)(a) is “prohibiting the disobedient party from introducing designated
matters in evidence.” Sec. 804.12(2)(a)2. The court imposed precisely such a

penalty.

21  This is the statutory authority the circuit court referenced in
guestioning the State, and the authority it relied on in its exclusion order. The law
establishing this authority is clear, which is perhaps why the State wishes to make
the case about something else.> The only real question before us is whether the
court appropriately exercised its discretion when deciding that exclusion was an
appropriate and just sanction in this circumstance. | agree with the majority that

the court did so.

22 Instead of this more clear-cut route, the majority accepts the
invitation of the parties to engage in a broader discussion of whether this was a
statutory criminal discovery violation—an issue not decided or relied upon by the
circuit court. And in so doing, | am not sure it has provided any greater clarity or
guidance to the bench and bar. The majority states, for example, that the circuit
court’s orders “established a ‘reasonable time before trial’ for the parties to list
their witnesses.” Majority, §12. But the majority does not explain how the
scheduling order “establishes” what a “reasonable time” is or why the court’s
ability to set a scheduling order is authorized or dependent upon WIS. STAT.
8 971.23(1)(d). In fact, a scheduling order is separately authorized by Wis. STAT.

8 802.10(3), which a circuit court can do “on [its] own motion or on the motion of

? The State admits in its brief that “the trial court did not find that the State had violated
the criminal discovery statute, Wis. STAT. § 971.23. Rather, the court based its ruling on the
prosecutor’s violation of the court’s scheduling orders.”
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a party.” The criminal discovery statute, on the other hand, imposes obligations
on the State to respond when demanded to do so by a defendant.

Section 971.23(1)(d) says:

Upon demand, the district attorney shall, within a
reasonable time before trial, disclose to the defendant
or his or her attorney ... all of the following materials
and information.... A list of all witnesses and their
addresses whom the district attorney intends to call at
the trial. This paragraph does not apply to rebuttal
witnesses or those called for impeachment only.
(Emphasis added.)

The circuit court never wrestled with whether the deadlines were “reasonable” vis-
a-vis § 971.23(1)(d), or what sanctions that statute allows, because it did not have

to; its order and the sanctions contained therein were sufficient.

123 Our opinion need go no further than evaluating the circuit court’s
decision for an appropriate exercise of discretion under Wis. STAT. §§ 802.10(7)

and 805.03. For these reasons, | respectfully concur.
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