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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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MOTI ONS f or  r econsi der at i on.   Motions denied.   

 

¶1 PER CURI AM.     GEA Associ at es,  et  al .  ( GEA) ,  t he 

def endant s- r espondent s- pet i t i oner s,  move t he cour t  t o r econsi der  

i t s deci s i on i n t he above capt i oned case.   Met r opol i t an 

Vent ur es,  LLC ( Met r opol i t an) ,  t he pl ai nt i f f - appel l ant ,  moves t he 

cour t  t o c l ar i f y i t s deci s i on i n t hi s case,  a r equest  we 

const r ue t o be a mot i on f or  r econsi der at i on pur suant  t o 

Wi s.  St at .  § 809. 64.    

¶2 We deny t he mot i ons f or  r econsi der at i on of  GEA and 

Met r opol i t an.    
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¶3 However ,  we do cl ar i f y our  opi ni on t o deci de i ssues 

r ai sed by t he par t i es but  not  deci ded by t he cour t .   

Accor di ngl y,  we amend f oot not e 7 t o r ead as f ol l ows:  

Met r opol i t an or i gi nal l y f i l ed c l ai ms agai nst  GEA 
f or  br each of  cont r act ,  br each of  i mpl i ed dut y of  good 
f ai t h,  i nt ent i onal  i nt er f er ence wi t h cont r act ,  br each 
of  f i duci ar y dut y,  negl i gence,  and conver si on.   The 
t r i al  cour t  di smi ssed t he cl ai ms agai nst  GEA f or  
br each of  cont r act ,  br each of  f i duci ar y dut y ,  and 
conver si on.   We not e t hat  t he cour t  of  appeal s di d not  
r evi ew t he di smi ssal  of  Met r opol i t an' s br each of  
f i duci ar y dut y and conver si on cl ai ms.   See gener al l y 
Met r opol i t an Vent ur es v.  GEA Assocs. ,  2004 WI  App 189,  
276 Wi s.  2d 625,  688 N. W. 2d 722.   We af f i r m t he t r i al  
cour t ' s  di smi ssal  of  t hese t wo cl ai ms.   

Met r opol i t an bases i t s c l ai ms f or  f i duci ar y dut y 
and conver si on on t he novel  t heor y t hat  " Levi ns was an 
escr ow deposi t or y f or  t he assi gnment s execut ed and 
del i ver ed t o her  by GEA' s l i mi t ed par t ner s. "    
Met r opol i t an ar gues t hat ,  i n her  r ol e as an " escr ow 
deposi t or y, "  Levi ns br eached her  f i duci ar y dut y t o 
Met r opol i t an,  r esul t i ng i n t he conver si on of  pr oper t y 
t hat  was r i ght f ul l y  Met r opol i t an' s under  t he t er ms of  
t he Assi gnment  Agr eement s.   Whet her  t he Assi gnment  
Agr eement s cr eat ed an escr ow and est abl i shed Levi ns as 
t he escr ow deposi t or y ar e i ssues of  cont r act  
i nt er pr et at i on subj ect  t o de novo r evi ew.    Jones v.  
Jenki ns,  88 Wi s.  2d 712,  722,  277 N. W. 2d 815 ( 1979) .     

The t ext  of  t he Assi gnment  Agr eement s do not  
expl i c i t l y  pr ovi de f or  t he cr eat i on of  an escr ow.    
Met r opol i t an asser t s t hat  t he cr eat i on of  an escr ow 
may be i mpl i ed f r om t he t er ms of  a cont r act ,  but  f ai l s  
t o c i t e any cases t hat  so hol d.   Suf f i ce t o say,  under  
t he t er ms of  t hese agr eement s,  an escr ow was not  
cr eat ed.   We concl ude i nf r a,  ¶¶34- 45,  t hat  GEA and 
Levi ns wer e bound by a dut y t o exer ci se good f ai t h i n 
t hei r  deal i ngs wi t h Met r opol i t an.   However ,  we decl i ne 
t o concl ude t hat  Levi ns was an escr ow deposi t or y 
possessi ng t he even mor e st r i ngent  dut y of  a f i duci ar y 
t o Met r opol i t an.    
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¶4 JON P.  WI LCOX,  J. ,  di d not  par t i c i pat e.  
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¶5 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  woul d 

r emand t hi s mat t er  t o t he cour t  of  appeal s f or  f ur t her  br i ef i ng 

and deci s i on.  
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