
2007 WI 93 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2004AP267 
  
COMPLETE TI TLE:   
 Ci t y of  Janesvi l l e,  

          Pl ai nt i f f - Respondent - Pet i t i oner ,  
     v.  
CC Mi dwest ,  I nc.  a f or ei gn cor por at i on,  
          Def endant - Appel l ant .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
2006 WI  App 21 

Repor t ed at :  289 Wi s.  2d 453,  710 N. W. 2d 713 
( Ct .  App.  2006—Publ i shed)  

  
OPI NI ON FI LED:  Jul y 11,  2007   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Oct ober  11,  2006   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Rock- Janesvi l l e 
 JUDGE:  John W.  Roet he 
   
JUSTI CES:   
 CONCURRED:  WI LCOX,  J. ,  concur s ( opi ni on f i l ed) .  

 
BRADLEY,  J. ,  concur s ( opi ni on f i l ed) .  
ABRAHAMSON,  C. J. ,  j oi ns t he concur r ence.    

 DI SSENTED:  PROSSER,  J. ,  di ssent s ( opi ni on f i l ed) .  
 
BUTLER,  Jr . ,  J. ,  di ssent s ( opi ni on f i l ed) .    

 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he pl ai nt i f f - r espondent - pet i t i oner  t her e wer e br i ef s 
by Mark J. Steichen and Boardman, Suhr, Curry & Field LLP,  
Madi son,  and or al  ar gument  by Mark J. Steichen.  

 
For  t he def endant - appel l ant  t her e wer e br i ef s by Alan 

Marcuvitz,  Andrea H. Roschke,  and Michael Best & Friedrich LLP,  
Mi l waukee,  and or al  ar gument  by Alan Marcuvitz.  

 
An ami cus cur i ae br i ef  was f i l ed by James S. Thiel,  Cari 

Anne Renlund,  and Paul E. Nilsen,  Madi son,  on behal f  of  t he 
Wi sconsi n Depar t ment  of  Tr anspor t at i on.  

 
 



2007 WI 93

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.    

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

deci s i on of  t he cour t  of  appeal s r ever si ng t he ci r cui t  cour t ' s  

j udgment 1 gr ant i ng t he Ci t y of  Janesvi l l e ( t he Ci t y)  a wr i t  of  

assi st ance t o r emove t he def endant ,  CC Mi dwest ,  I nc.  ( CC 

Mi dwest ) ,  f r om pr oper t y t hat  t he Ci t y pr evi ousl y acqui r ed by 

exer ci s i ng i t s power  of  emi nent  domai n.   The ci r cui t  cour t  

concl uded t hat  t her e wer e no i ssues of  mat er i al  f act  and t he 

Ci t y had met  i t s st at ut or y obl i gat i on t o make avai l abl e t o CC 

Mi dwest  a compar abl e r epl acement  pr oper t y/ busi ness as r equi r ed 

                                                 
1 Judge John W.  Roet he,  Ci r cui t  Cour t  f or  Rock Count y,  

pr esi ded.  
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by Wi s.  St at .  § 32. 05( 8) ( b) - ( c)  and Wi s.  St at .  § 32. 19( 2) ( c)  

( 2003- 04) . 2  The ci r cui t  cour t  al so concl uded t hat  gr ant i ng t he 

Ci t y a wr i t  of  assi st ance di d not  depr i ve CC Mi dwest  of  any 

const i t ut i onal  r i ght s.   The cour t  of  appeal s r ever sed.   I t  

agr eed t hat  t he quest i on pr esent ed was one of  l aw,  but  i t  hel d 

t hat  " [ b] ecause i t  i s  undi sput ed t hat  none of  t he pr oper t i es t he 

Ci t y i dent i f i ed met  [ t he st at ut or y def i ni t i on of  compar abl e 

r epl acement  pr oper t y set  out  i n § 32. 19( 2) ( c) ] ,  t he Ci t y was not  

ent i t l ed t o a wr i t  of  assi st ance. "   Ci t y of  Janesvi l l e v.  CC 

Mi dwest ,  I nc. ,  2006 WI  App 21,  ¶32,  289 Wi s.  2d 453,  710 N. W. 2d 

713 ( emphasi s added) .   Accor di ngl y,  i n a publ i shed opi ni on,  i t  

r ever sed t he ci r cui t  cour t  j udgment .   I d.    

¶2 We concl ude t hat  i n sat i sf y i ng i t s st at ut or y 

obl i gat i on t o make avai l abl e a compar abl e r epl acement  pr oper t y,  

pur suant  t o Wi s.  St at .  § 32. 05( 8) ( b) - ( c) ,  t he Ci t y must  i dent i f y  

one or  mor e pr oper t i es t hat  meet  t he par amet er s of  Wi s.  St at .  

§ 32. 19( 2) ( c) 3 t o ser ve as a compar abl e r epl acement  busi ness.   

Because we concl ude t hat  t he Ci t y has done so and has made no 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  

3 Ther e ar e r el ocat i on payment s not  at  i ssue i n t hi s case 
t hat  ar e r equi r ed by Wi s.  St at .  § 32. 19.   However ,  monet ar y 
r el i ef  i s  not  r equest ed i n t hi s l awsui t .   As counsel  f or  CC 
Mi dwest  st at ed at  or al  ar gument ,  i f  CC Mi dwest  pr evai l s i n t hi s 
l awsui t ,  i t  wi l l  seek damages i n anot her  act i on.   
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cont r ar y concessi on i n t hi s r egar d, 4 we r ever se t he deci s i on of  

t he cour t  of  appeal s.    

I .   BACKGROUND 

¶3 On Febr uar y 7,  2003,  t he Ci t y  acqui r ed t he owner shi p 

of  a pr oper t y at  1627 Sout h Jackson St r eet  i n t he Ci t y of  

Janesvi l l e,  Wi sconsi n ( t he Pr oper t y) ,  t hr ough condemnat i on 

pr oceedi ngs.   The condemnat i on was par t  of  a t r anspor t at i on 

pr oj ect  i nvol v i ng r econst r uct i on of  a st r eet  and const r uct i on of  

a r ai l r oad br i dge,  under pass,  and dr i ve.   The Pr oper t y,  

consi st i ng of  appr oxi mat el y ni ne acr es,  was l eased and occupi ed 

by CC Mi dwest .   Onl y 3. 2 acr es of  t he Pr oper t y act ual l y wer e 

used by CC Mi dwest .   CC Mi dwest  i s a whol l y owned subsi di ar y of  

CenTr a,  I nc.  ( CenTr a) ,  and anot her  whol l y owned subsi di ar y of  

CenTr a,  Cr own Ent er pr i ses,  I nc. ,  owned t he Pr oper t y t hat  CC 

Mi dwest  r ent ed bef or e t he Ci t y acqui r ed owner shi p of  i t .    

¶4 CC Mi dwest  oper at ed a " l ess t han t r uck- l oad busi ness"  

on t he Pr oper t y,  wher ei n cust omer s sent  and r ecei ved f r ei ght  i n 

quant i t i es l ess t han a f ul l  semi - t r ai l er  l oad.   CC Mi dwest ' s  

t r ucks pi cked up f r ei ght  and r et ur ned t o t he Pr oper t y wher e t he 

f r ei ght  was unl oaded.   Ot her  t r ucks wer e l at er  r el oaded t o 

compl et e f ul l  t r uckl oads of  f r ei ght .   They del i ver ed t hei r  l oads 

                                                 
4 At  or al  ar gument  bef or e t hi s  cour t ,  t he Ci t y  expl ai ned 

t hat  i t  had not  r epr esent ed t o t he cour t  of  appeal s t hat  i t  had 
f ai l ed t o i dent i f y a st at ut or i l y  suf f i c i ent  compar abl e 
r epl acement  busi ness,  but  t hat  t he cour t  of  appeal s had 
mi sunder st ood i t s posi t i on.   The Ci t y ' s br i ef  t o t he cour t  of  
appeal s i s consi st ent  wi t h t he Ci t y ' s posi t i on bef or e us.   
Ther ef or e,  i t  appear s t her e was a mi sunder st andi ng at  t he cour t  
of  appeal s i n r egar d t o t he Ci t y ' s posi t i on.  
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t o ot her  t er mi nal s wi t hi n CenTr a' s net wor k,  whi ch cover s 38 

st at es.   The bui l di ng on t he Pr oper t y i ncl uded 20 docks,  16 of  

whi ch wer e ar r anged i n a " cr oss- docki ng"  conf i gur at i on t hat  

al l owed t he t r ucks t hat  wer e bei ng unl oaded t o be di r ect l y 

acr oss t he t er mi nal  f l oor  f r om t he door s of  t he t r ucks t hat  

r ecei ved t he f r ei ght .  

¶5 CC Mi dwest  was not i f i ed of  t he Ci t y ' s pl ans t o acqui r e 

owner shi p of  t he Pr oper t y i n November  2001.   I n Oct ober  2002,  

t he Ci t y advi sed CC Mi dwest  by l et t er  t hat  i t  woul d need t o 

r el ocat e and woul d r ecei ve a 90- day not i ce of  when i t  had t o 

move.   The Ci t y expl ai ned t hat  CC Mi dwest  woul d be el i gi bl e f or  

speci f i ed r el ocat i on assi st ance i n accor dance wi t h Wi sconsi n' s 

r el ocat i on assi st ance l aw.   The l et t er  al so l i s t ed seven 

pr oper t i es t hat  CC Mi dwest  mi ght  " wi sh t o consi der "  f or  

r el ocat i on,  i ncl udi ng f our  pr oper t i es i dent i f i ed by t he Ci t y as 

" compar abl e r epl acement  busi nesses. " 5  On Febr uar y 6,  2003,  t he 

Ci t y not i f i ed CC Mi dwest  t hat  i t  had unt i l  May 8,  2003,  t o 

vacat e and t hat  CC Mi dwest  was ent i t l ed t o 30 days of  r ent - f r ee 

occupancy commenci ng Febr uar y 15,  2003.   The Ci t y al so speci f i ed 

r ent  f or  any ot her  per i od t hat  CC Mi dwest  occupi ed t he pr emi ses.    
                                                 

5 The pr oper t i es i dent i f i ed i nc l uded f i ve pr oper t i es i n 
Janesvi l l e wi t h bui l di ngs on t hem:   3913 Whi t ney St r eet ,  2727 
Vent ur e Dr i ve,  2535 Bel oi t  Avenue,  401 East  Conde St r eet ,  and 
1700 East  Del avan Dr i ve.   Because CC Mi dwest  expr essed an 
i nt er est  i n const r uct i ng a f ac i l i t y ,  t hr ee par cel s of  vacant  
l and i n Janesvi l l e wer e al so i dent i f i ed:   a par cel  next  t o 2535 
Bel oi t  Avenue,  a par cel  on Conde St r eet ,  and a par cel  on Vent ur e 
Dr i ve.   The Ci t y st at ed t hat  t he 3913 Whi t ney St r eet  pr oper t y 
was t he sel ect ed compar abl e f or  CC Mi dwest ' s pr esent  busi ness.   
The cost  of  t he Whi t ney St r eet  pr oper t y was r epr esent ed t o be 
$840, 000,  wi t h a l ease r at e t o be det er mi ned.  
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¶6 On Febr uar y 24,  2003,  t he Ci t y not i f i ed CC Mi dwest  of  

ei ght  addi t i onal  pot ent i al  r el ocat i on s i t es. 6  I n Mar ch 2003,  CC 

Mi dwest  i nf or med t he Ci t y t hat  none of  t he i dent i f i ed s i t es was 

a compar abl e r epl acement  busi ness because none sat i sf i ed i t s 

i nt er pr et at i on of  t he st at ut or y  cr i t er i a.   For  exampl e,  CC 

Mi dwest  r ej ect ed some pr oper t i es because ei t her  t he l and or  t he 

bui l di ng was t oo smal l ;  t he bui l di ngs,  i n t hei r  pr esent  f or m,  

wer e not  sui t abl e f or  CC Mi dwest ' s oper at i ons;  t he s i t e was t oo 

f ar  away f r om t he Gener al  Mot or s pl ant ;  or  t he s i t e consi st ed of  

onl y vacant  l and. 7  The Ci t y ' s posi t i on was t hat  at  l east  t hr ee 

                                                 
6 The suggest ed r el ocat i on s i t es i ncl uded f i ve t r ucki ng 

f aci l i t i es f or  sal e i n Waukesha,  Sheboygan,  Wausau,  and Neenah,  
Wi sconsi n,  and Rockf or d,  I l l i noi s;  t wo ar eas of  l and avai l abl e 
i n t he Bel oi t  I ndust r i al  Par k and t he Gat eway Busi ness Par k 
( Bel oi t ) ;  and a 15- acr e s i t e on t he Uni on Paci f i c  Rai l r oad i n 
Shar on,  Wi sconsi n.   The mat er i al s submi t t ed t o t he c i r cui t  cour t  
show t hat  t he Ci t y i dent i f i ed a t ot al  of  20 pr oper t i es dur i ng 
t he per i od i n whi ch i t  negot i at ed wi t h CC Mi dwest .  

7 CC Mi dwest  st at ed t hat  t he pr oper t y at  3913 Whi t ney 
St r eet ,  a vacant  cr oss- docki ng t r ucki ng f aci l i t y  whi ch t he Ci t y 
had i dent i f i ed as t he sel ect ed compar abl e f or  CC Mi dwest ' s  
busi ness,  was t oo smal l  of  a s i t e at  t wo acr es and was l ocat ed 
on t he opposi t e s i de of  t own.   Because al l  of  t he pr oper t i es t he 
Ci t y i dent i f i ed r equi r ed r emodel i ng or  new const r uct i on,  CC 
Mi dwest  r ej ect ed each one.   The f ol l owi ng l i s t  expl ai ns why some 
of  t he pr oper t i es wer e r ej ect ed:  

• 3040 West  Wi sconsi n and 1700 East  Del avan Dr i ve,  
Janesvi l l e,  wer e war ehouses pr esent l y not  sui t abl e 
t o cr oss- dock t r ucki ng oper at i ons.    

• 2535 Bel oi t  Avenue,  Janesvi l l e,  was vacant  l and wi t h 
a manuf act ur i ng bui l di ng t hat  mi ght  become 
avai l abl e.   However ,  t he owner  advi sed CC Mi dwest  
t he l and was not  f or  sal e.    
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of  t he s i t es wer e compar abl e r epl acement  busi nesses under  i t s 

i nt er pr et at i on of  Wi s.  St at .  § 32. 19( 2) ( c) .  

¶7 On Apr i l  14,  2003,  t he Ci t y advi sed CC Mi dwest  t hat  i t  

must  physi cal l y vacat e t he pr emi ses by May 16,  2003.   CC Mi dwest  

di d not  vacat e by May 16,  and t he par t i es ent er ed an occupancy 

agr eement  wher eby CC Mi dwest  coul d occupy t he Pr oper t y whi l e t he 

Ci t y sought  a wr i t  of  assi st ance r equi r i ng CC Mi dwest  t o vacat e.   

Under  t he agr eement ,  CC Mi dwest  sur r ender ed a por t i on of  t he 

Pr oper t y t hen owned by t he Ci t y f or  t he Ci t y ' s i mmedi at e 

const r uct i on needs.   The Ci t y agr eed t o cont i nue t o l ease t he 

Pr oper t y t o CC Mi dwest  t hr ough Sept ember  30,  2003.   However ,  

when CC Mi dwest  had not  vacat ed t he Pr oper t y by Oct ober  1,  2003,  

t wo year s af t er  t he Ci t y had f i r st  not i f i ed CC Mi dwest  t hat  i t  

woul d be r equi r ed t o move i t s busi ness,  t he Ci t y f i l ed t hi s 

act i on.  

¶8 The Ci t y sought  a decl ar at i on t hat  i t  had compl i ed 

wi t h Wi s.  St at .  ch.  32 and was ent i t l ed t o a wr i t  of  assi st ance 

                                                                                                                                                             
• The si t e at  2701 Bel oi t  Avenue,  Janesvi l l e,  was 

vacant  l and and CC Mi dwest  was advi sed i t  was not  
f or  sal e.  

• The t r ucki ng f aci l i t y  i n Waukesha was i n a Mi l waukee 
subur b and pr i ced si mi l ar  t o t he Ci t y ' s val ue of  t he 
pr oper t y f r om whi ch CC Mi dwest  had oper at ed i t s  
busi ness,  but  i t  was compr i sed of  a smal l er  bui l di ng 
on l ess t han one t hi r d t he s i ze of  t he l and.  

• Tr ucki ng t er mi nal s i n Sheboygan,  Wausau,  and Neenah,  
Wi sconsi n,  and Rockf or d,  I l l i noi s,  and t he vacant  
l and i n Bel oi t  and Shar on,  Wi sconsi n,  wer e al l  t oo 
f ar  f r om Janesvi l l e.  
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di r ect i ng CC Mi dwest  t o vacat e t he Pr oper t y.   CC Mi dwest  opposed 

t he wr i t  on t he basi s t hat  t he Ci t y had not  " made avai l abl e"  a 

" compar abl e r epl acement  pr oper t y"  as r equi r ed by Wi s.  St at .  

§ 32. 05( 8) ( b) - ( c) .   The ci r cui t  cour t  t r eat ed t he Ci t y ' s mot i on 

as a mot i on f or  summar y j udgment .   The par t i es f i l ed br i ef s and 

af f i davi t s on whet her  t he Ci t y  met  i t s obl i gat i on t o make 

avai l abl e a compar abl e r epl acement  pr oper t y.   I n addi t i on,  CC 

Mi dwest  ar gued t hat  gr ant i ng t he wr i t  woul d const i t ut e a t aki ng 

wi t hout  j ust  compensat i on i n v i ol at i on of  t he Fi f t h Amendment  of  

t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 13 of  t he 

Wi sconsi n Const i t ut i on.   The ci r cui t  cour t  r ej ect ed t he t aki ngs 

ar gument ,  concl uded t her e wer e no i ssues of  mat er i al  f act ,  

det er mi ned t he Ci t y had met  i t s obl i gat i on under  § 32. 05( 8) ( b) -

( c)  and i ssued a j udgment  gr ant i ng t he Ci t y a wr i t  of  

assi st ance.  

¶9 CC Mi dwest  appeal ed.   The cour t  of  appeal s cer t i f i ed a 

quest i on i n r egar d t o t he meani ng of  " compar abl e r epl acement  

busi ness"  i n Wi s.  St at .  § 32. 19( 2) ( c) ,  whi ch we decl i ned t o 

accept .   The cour t  of  appeal s t hen r equest ed a second r ound of  

br i ef s f r om t he par t i es and hel d or al  ar gument .    

¶10 CC Mi dwest  cont ended,  as i t  had i n t he c i r cui t  cour t ,  

t hat  t he Ci t y was not  ent i t l ed t o a wr i t  of  ass i st ance because 

i t  had not  " made avai l abl e"  a " compar abl e r epl acement  pr oper t y"  

as r equi r ed under  Wi s.  St at .  § 32. 05( 8) ( b) - ( c) .   CC Mi dwest  al so 

r enewed i t s ar gument  t hat  t he gr ant i ng of  t he wr i t  woul d 

const i t ut e a t ak i ng of  i t s  pr oper t y wi t hout  j ust  compensat i on.   

The Ci t y ar gued t hat  t he r el ocat i on st at ut e r equi r ed i t  t o 
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i dent i f y pr oper t y t hat  coul d be made compar abl e t o a r epl acement  

busi ness and t o of f er  t he payment  i dent i f i ed i n Wi s.  St at .  

§ 32. 19( 3)  and ( 4m) .   I t  i dent i f i ed f our  Janesvi l l e f aci l i t i es,  

but  CC Mi dwest  r ej ect ed t hem because each r equi r ed r enovat i on. 8  

The cour t  of  appeal s sai d t he Ci t y conceded at  or al  ar gument  

t hat  none of  t he i dent i f i ed pr oper t i es met  t he st at ut or y 

cr i t er i a f or  a compar abl e r epl acement  busi ness i n § 32. 19( 2) ( c) . 9  

CC Mi dwest ,  289 Wi s.  2d 453,  ¶¶7,  32.    

¶11 The cour t  of  appeal s t hen concl uded t hat  under  t he 

pl ai n l anguage of  t he st at ut es and t he j udi c i al  const r uct i on of  

" made avai l abl e"  f r om Dot t y Dumpl i ng' s Dowr y,  Lt d.  v.  Communi t y 

Devel opment  Aut hor i t y of  Madi son,  2002 WI  App 200,  257 Wi s.  2d 

377,  651 N. W. 2d 1,  " t he Ci t y coul d not  r equi r e CC Mi dwest  t o 

vacat e t he pr oper t y t he Ci t y had acqui r ed wi t hout  i dent i f y i ng a 

compar abl e r epl acement  pr oper t y meet i ng t he def i ni t i on of  

§ 32. 19( 2) ( c) . "   CC Mi dwest ,  289 Wi s.  2d 453,  ¶32.   The cour t  of  

appeal s al so not ed t hat  CC Mi dwest  sai d i t  had vacat ed t he 

pr oper t y and t hat  t he bui l di ng i t  had occupi ed had been t or n 

down.   I d. ,  ¶32 n. 10.   The cour t  of  appeal s di d not  addr ess CC 

Mi dwest ' s ar gument  t hat  t he c i r cui t  cour t  er r ed i n concl udi ng 

t hat  t he Ci t y had not  v i ol at ed CC Mi dwest ' s r i ght s under  Ar t i c l e 

                                                 
8 The Janesvi l l e f aci l i t i es t he Ci t y deemed most  compar abl e 

t o CC Mi dwest ' s busi ness needs wer e 3913 Whi t ney St r eet ,  1700 
East  Del avan Dr i ve,  2727 Vent ur e Dr i ve and 2535 Bel oi t  Avenue.  

9 Bef or e us,  t he Ci t y asser t s i t  made no such concessi on,  
and t he Ci t y ' s br i ef  f i l ed wi t h t he cour t  of  appeal s shows no 
concessi on.    
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I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on or  t he Fi f t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on.   I d. ,  ¶5 n. 3.   

¶12 The Ci t y pet i t i oned f or  r evi ew,  whi ch we gr ant ed.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶13 We r evi ew a gr ant  of  summar y j udgment  i ndependent l y,  

appl y i ng t he same met hodol ogy as t he c i r cui t  cour t .   AKG Real  

Est at e,  LLC v.  Kost er man,  2006 WI  106,  ¶14,  296 Wi s.  2d 1,  717 

N. W. 2d 835 ( c i t i ng O' Nei l l  v .  Reemer ,  2003 WI  13,  ¶8,  259 

Wi s.  2d 544,  657 N. W. 2d 403) ;  Gr een Spr i ng Far ms v.  Ker st en,  136 

Wi s.  2d 304,  315,  401 N. W. 2d 816 ( 1987) .    

¶14 I n or der  t o det er mi ne whet her  summar y j udgment  i s 

appr opr i at e i n t hi s case,  we i nt er pr et  Wi s.  St at .  § 32. 05( 8) ( b) -

( c)  and var i ous pr ovi s i ons of  Wi s.  St at .  § 32. 19( 2) .   The 

i nt er pr et at i on of  a st at ut e i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y.   St at e v.  Reed,  2005 WI  53,  ¶13,  280 Wi s.  2d 68,  

695 N. W. 2d 315;  St at e v.  Set agor d,  211 Wi s.  2d 397,  405- 06,  565 

N. W. 2d 506 ( 1997) .    
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B.  Rel ocat i on Assi st ance10  

¶15 The r el ocat i on assi st ance benef i t s t o whi ch pr oper t y 

occupi er s may be ent i t l ed as a r esul t  of  emi nent  domai n 

pr oceedi ngs ar e set  out  i n Wi s.  St at .  § 32. 19( 2) ,  ( 3) 11 and 

( 4m) . 12  As we expl ai n br i ef l y bel ow,  t hese benef i t s ar e pur el y 
                                                 

10 A pl ur al i t y of  t he cour t ,  Just i ce Jon P.  Wi l cox,  Just i ce 
N.  Pat r i ck Cr ooks and Just i ce Pat i ence Dr ake Roggensack,  j oi n 
t he di scussi on of  const i t ut i onal  i ssues set  f or t h i n ¶¶16- 21,  
maki ng t hat  por t i on of  t he opi ni on a l ead opi ni on r at her  t han a 
maj or i t y opi ni on.   A maj or i t y  of  t he cour t  j oi n t he r emai nder  of  
t he opi ni on.  

11 Wi sconsi n St at .  § 32. 19( 3) ( a)  pr ovi des i n r el evant  par t :  

Movi ng expenses;  act ual .   The condemnor  shal l  
compensat e a di spl aced per son f or  t he act ual  and 
r easonabl e expenses of  movi ng t he di spl aced per son and 
hi s or  her  f ami l y,  busi ness or  f ar m oper at i on,  .  .  .   
not  t o exceed $10, 000,  unl ess compensat i on f or  such 
expenses i s i ncl uded i n t he payment  pr ovi ded under  
sub.  ( 4m) .  

12 Wi sconsi n St at .  § 32. 19( 4m) ( b)  pr ovi des i n r el evant  par t :  

I n addi t i on t o amount s ot her wi se aut hor i zed by t hi s 
subchapt er ,  t he condemnor  shal l  make a payment  t o any 
t enant  di spl aced per son who has owned and occupi ed t he 
busi ness oper at i on .  .  .  who act ual l y r ent s or  
pur chases a compar abl e r epl acement  busi ness .  .  .  f or  
t he di spl aced busi ness .  .  .  wi t hi n 2 year s af t er  t he 
dat e t he per son vacat es t he acqui r ed pr oper t y.   At  t he 
opt i on of  t he t enant  di spl aced per son,  such payment  
shal l  be ei t her :  

1.  The amount ,  not  t o exceed $30, 000,  whi ch i s  
necessar y t o l ease or  r ent  a compar abl e r epl acement  
busi ness .  .  .  f or  a per i od of  4 year s.   .  .  . ;  or  

2.  I f  t he t enant  di spl aced per son el ect s t o 
pur chase a compar abl e r epl acement  busi ness .  .  . ,  t he 
amount  det er mi ned under  subd.  1 pl us expenses under  
par .  ( a) 3.  
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st at ut or y and ar e not  r equi r ed i n or der  t o sat i sf y t he 

const i t ut i onal  mandat es f or  j ust  compensat i on t o t hose whose 

pr oper t y was t aken f or  a publ i c use under  t he Uni t ed St at es 

Const i t ut i on or  under  t he Wi sconsi n Const i t ut i on. 13  

¶16 I t  i s  wel l  set t l ed l aw t hat  t he Fi f t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on14 and Ar t i c l e I ,  Sect i on 13 of  t he 

Wi sconsi n Const i t ut i on15 r equi r e t he gover nment  t o pay j ust  

compensat i on when pr i vat e pr oper t y i s t aken f or  publ i c use.   

Uni t ed St at es v.  Wel ch,  217 U. S.  333,  339 ( 1910) ;  Sonday v.  Dave 

Kobel  Agency,  I nc. ,  2006 WI  92,  ¶22 n. 5,  293 Wi s.  2d 458,  718 

N. W. 2d 631.   However ,  t he Uni t ed St at es Supr eme Cour t  has 

det er mi ned t hat  consequent i al  l osses,  i ncl udi ng r el ocat i on 

expenses,  ar e not  par t  of  j ust  compensat i on t hat  t he gover nment  

i s r equi r ed t o pay t o pr i vat e pr oper t y owner s.   Uni t ed St at es v.  

                                                 
13 The concur r ence of  Just i ce Br adl ey concl udes t hat  i t  i s  

unnecessar y t o di scuss why t he cl ai m of  CC Mi dwest  i s not  
const i t ut i onal l y based.   Just i ce Br adl ey' s concur r ence,  ¶65.   
However ,  bef or e t he cour t  of  appeal s,  CC Mi dwest  ar gued i t s 
c l ai m had a const i t ut i onal  f oundat i on;  bef or e us,  t he Ci t y 
br i ef ed t hi s i ssue;  and as t he di ssent  of  Just i ce Pr osser  shows,  
t her e i s a need t o expl ai n why r el ocat i on assi st ance benef i t s 
ar e a pur el y st at ut or y c l ai m.   Just i ce Pr osser ' s di ssent .   

14 The Taki ngs Cl ause i n t he Fi f t h Amendment  of  t he Uni t ed 
St at es Const i t ut i on st at es,  " nor  shal l  pr i vat e pr oper t y be t aken 
f or  publ i c use,  wi t hout  j ust  compensat i on. "   The Taki ngs Cl ause 
i s made appl i cabl e t o t he St at es by t he Four t eent h Amendment .   
Kel o v.  Ci t y of  New London,  545 U. S.  469,  472 n. 1 ( 2005)  ( c i t i ng 
Chi . ,  Bur l i ngt on & Qui ncy R. R.  v.  Ci t y of  Chi . ,  166 U. S.  226 
( 1897) ) .    

15 Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on 
st at es,  " [ t ] he pr oper t y of  no per son shal l  be t aken f or  publ i c 
use wi t hout  j ust  compensat i on t her ef or . "  
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Pet t y Mot or  Co. ,  327 U. S.  372,  377- 78 ( 1946)  ( concl udi ng t hat  

" evi dence of  l oss of  pr of i t s,  damage t o good wi l l ,  t he expense 

of  r el ocat i on and ot her  such consequent i al  l osses ar e r ef used i n 

f eder al  condemnat i on pr oceedi ngs" ) .   The Cour t  expl ai ned,  " i t  

has come t o be r ecogni zed t hat  j ust  compensat i on i s t he val ue of  

t he i nt er est  t aken.   Thi s i s not  t he val ue t o t he owner  f or  hi s 

par t i cul ar  pur poses or  t o t he condemnor  f or  some speci al  use but  

a so- cal l ed ' mar ket  val ue. ' "   I d.  at  377.   Si nce t he " mar ket  

val ue"  t o whi ch t he owner  i s ent i t l ed " does not  f l uct uat e wi t h 

t he needs of  [ t he]  condemnor  or  condemnee but  wi t h [ t he]  gener al  

demand f or  t he pr oper t y, "  t he Cour t  det er mi ned t hat  r el ocat i on 

expenses and ot her  consequent i al  l osses ar e not  consi der ed i n 

j ust  compensat i on.   I d.    

¶17 We have r ecogni zed t hat  " much aut hor i t y exi st s f or  t he 

pr oposi t i on t hat  t he const i t ut i on does not  r equi r e compensat i on 

f or  consequent i al  l osses. "   Luber  v.  Mi l waukee Count y,  47 

Wi s.  2d 271,  277,  177 N. W. 2d 380 ( 1970) .   Cont r ar y t o t hi s 

gener al  pr oposi t i on,  i n Luber ,  pur suant  t o t he 1965 ver si on of  

t he st at ut es,  we det er mi ned t hat  " under  pr oper t y concept s one' s 

i nt er est  i n r ent al  i ncome i s such as t o deser ve compensat i on 

under  t he ' j ust  compensat i on'  pr ovi s i on of  t he Wi sconsi n 

Const i t ut i on. "   I d.  at  279.   I t  was " undi sput ed t hat  t he 

pendency of  t he condemnat i on was t he sol e cause of  t he 

appel l ant s '  r ent al  l oss. "   I d.   Si nce we det er mi ned t hat  

compensat i on f or  r ent al  l oss was const i t ut i onal l y r equi r ed under  

t he j ust  compensat i on c l ause of  t he Wi sconsi n Const i t ut i on,  we 

hel d t hat  Wi s.  St at .  § 32. 19( 4)  ( 1965) ,  i nsof ar  as i t  l i mi t ed 
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compensat i on f or  t he t aki ng t o 12 mont hs of  r ent al  l osses,  was 

unconst i t ut i onal .   I d.  at  283. 16 

¶18 I n a subsequent  exami nat i on of  t hi s i ssue,  t he cour t  

of  appeal s concl uded t hat  Luber  " does not  const i t ut i onal l y 

mandat e unl i mi t ed r ecover y f or  al l  consequent i al  damages i n 

emi nent  domai n act i ons. "   Hassel bl ad v.  Ci t y of  Gr een Bay,  145 

Wi s.  2d 439,  442,  427 N. W. 2d 140 ( Ct .  App.  1988) .   I n 

Hassel bl ad,  t he cour t  of  appeal s det er mi ned t hat  Wi s.  St at .  

§ 32. 19( 4m) ,  set t i ng a $50, 000 l i mi t  on busi ness r epl acement  

damages f or  owner - occupi ed busi nesses,  was not  unconst i t ut i onal  

because t her e i s no const i t ut i onal  r i ght  t o compensat i on f or  

r el ocat i on expenses.   I d.  at  440- 41.   The cour t  r ecogni zed t hat  

Luber  was a " r adi cal  depar t ur e"  f r om t he pr evai l i ng r ul e t hat  

condemnat i on pr ovi des no r ecover y f or  consequent i al  or  

i nci dent al  damages.   I d.  at  442- 43.   The cour t  al so st at ed t hat  

t her e was a r at i onal  basi s f or  di st i ngui shi ng t he i nci dent al  

damages awar ded i n Luber  because " [ r ] ent al  l osses bear  a di r ect  

                                                 
16 I n a subsequent  case,  we expr essl y l i mi t ed t he hol di ng i n 

Luber  t o t he 12- mont h l i mi t  f or  r ent al  i ncome l osses f ound i n 
Wi s.  St at .  § 32. 19( 4)  ( 1965) .   Rot t er  v.  Mi l waukee Count y 
Expr essway & Tr ansp.  Comm' n,  72 Wi s.  2d 553,  562,  241 N. W. 2d 440 
( 1976) .   I n Rot t er ,  we st at ed t hat  a cause of  act i on f or  al l  
i nci dent al  damages was not  cr eat ed by Luber .   I d.   We al so 
deci ded t hat  c l ai ms f or  al l  const i t ut i onal l y based damages must  
be pr esent ed t o t he condemnat i on commi ssi on t o det er mi ne whet her  
j ust  compensat i on f or  t he t aki ng i ncl udes t he cl ai med damage.   
I d.  at  564.   That  i s,  such a c l ai m i s a monet ar y  c l ai m t hat  must  
be addr essed as par t  of  t he t aki ngs phase of  condemnat i on when 
t he commi ssi on i s deci di ng t he i ssue of  j ust  compensat i on.   I d.   
The i ssues t hat  CC Mi dwest  may have pr esent ed t o t he 
condemnat i on commi ssi on ar e not  bef or e us on t hi s r evi ew,  and CC 
Mi dwest  has made no monet ar y count er cl ai m her e.    
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r el at i onshi p t o f ai r  mar ket  val ue t hat  busi ness r epl acement  

expenses do not . "   I d.  at  444.   

¶19 The di ssent  of  Just i ce Pr osser  di sagr ees t hat  CC 

Mi dwest ' s ar gument  has no const i t ut i onal  j ust  compensat i on 

component .   He r el i es heavi l y on Ki mbal l  Laundr y Co.  v.  Uni t ed 

St at es,  338 U. S.  1 ( 1949) ,  f or  t he pr oposi t i on t hat  t he Uni t ed 

St at es Supr eme Cour t  modi f i ed i t s r ul e of  denyi ng consequent i al  

l osses as par t  of  j ust  compensat i on.   Just i ce Pr osser ' s di ssent ,  

¶¶83- 87.   However ,  t he di ssent  mi si nt er pr et s Ki mbal l  Laundr y.   

I n Ki mbal l  Laundr y,  t he Cour t  expl ai ned t he di f f er ent  ef f ect s of  

a t aki ng when i t  i s  onl y t empor ar y and t he owner  i s unabl e t o 

t r ansf er  i t s busi ness goodwi l l  t o anot her  l ocat i on.    

What ,  t hen,  ar e t he c i r cumst ances under  whi ch t he 
Fi f t h Amendment  r equi r es compensat i on f or  such an 
i nt angi bl e?  Not ,  i ndeed,  t hose of  t he usual  t aki ng of  
f ee t i t l e t o busi ness pr oper t y,  but  t he deni al  of  
compensat i on i n such ci r cumst ances r est s on a ver y 
concr et e j ust i f i cat i on:   t he goi ng- concer n val ue has 
not  been t aken.   Such ar e al l  t he cases,  most  of  t hem 
deci ded by St at e cour t s under  const i t ut i ons wi t h 
pr ovi s i ons compar abl e t o t he Fi f t h Amendment ,  i n whi ch 
onl y t he physi cal  pr oper t y has been condemned,  l eavi ng 
t he owner  f r ee t o move hi s busi ness t o a new l ocat i on.   
.  .  .   I t  i s  t r ue t hat  t her e may be l oss t o t he owner  
because of  t he di f f i cul t y of  f i ndi ng ot her  pr emi ses 
sui t abl y s i t uat ed f or  t he t r ansf er  of  hi s good wi l l ,  
and t hat  such l oss,  l i ke t he cost  of  movi ng,  i s deni ed 
compensat i on as consequent i al .   

Ki mbal l  Laundr y,  338 U. S.  at  11- 12.    

¶20 Accor di ngl y,  t o f al l  wi t hi n t he r ul e set  out  i n 

Ki mbal l  Laundr y,  t he condemnor  must  t ake over  t he busi ness 

oppor t uni t y,  at  l east  on a t empor ar y basi s,  as wel l  as t aki ng 

t he r eal  pr oper t y,  such t hat  t he busi ness owner  coul d not  move 
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hi s busi ness t o a new l ocat i on and may be r equi r ed t o r enew hi s 

busi ness at  a l ocat i on t empor ar i l y  t aken i f  t he gover nment  qui t s 

t he condemned si t e bef or e t he expi r at i on of  t he condemnee' s 

l ease t er m.   See Uni t ed St at es v .  West i nghouse El ec.  & Mf g.  Co. ,  

339 U. S.  261,  264- 65 ( 1950)  ( concl udi ng t hat  wher e t her e i s onl y 

a t empor ar y occupancy by t he condemnor ,  t he cost  of  t empor ar y 

r emoval  of  t he owner  i s a compensabl e l oss under  t he Fi f t h 

Amendment ) .   Ther ef or e,  we di sagr ee wi t h Just i ce Pr osser ' s 

di ssent ,  as we have concl uded t hat  t he usual  r ul e t hat  

consequent i al  damages ar e not  par t  of  const i t ut i onal l y r equi r ed 

j ust  compensat i on appl i es her e.   Thi s i s so,  i n par t , 17 because 

t her e ar e no f act s t o pul l  CC Mi dwest ' s c l ai m i nt o t he r ul e set  

out  i n Ki mbal l  Laundr y or  West i nghouse El ect r i c.   See al so 

Uni t ed St at es v.  50 Acr es of  Land,  469 U. S.  24,  33 ( 1984)  

( r ecogni z i ng t hat  absent  a t empor ar y t aki ng,  t he Fi f t h Amendment  

does not  r equi r e compensat i on f or  consequent i al  damages ar i s i ng 

f r om condemnat i on) ;  Cmt y.  Redev.  Agency of  L. A.  v.  Abr ams,  543 

P. 2d 905,  913,  916 ( Ca.  1975)  ( concl udi ng t hat  when a condemnor  

" t akes t he f ee upon whi ch a busi ness i s conduct ed and does not  

by t he nat ur e of  i t s  act i on whol l y pr ecl ude t he condemnee f r om 

t r ansf er r i ng i t s  goi ng- concer n or  goodwi l l  val ue t o anot her  

l ocat i on, "  j ust  compensat i on i s not  due f or  t he cost s of  movi ng 

t he busi ness,  and al so suggest i ng t hat  any r emedy f or  r el ocat i on 

cost s l i es wi t h t he l egi s l at ur e) ;  Hei r  v.  Del .  Ri ver  Por t  Aut h. ,  

                                                 
17 Fur t her mor e,  as we have al r eady expl ai ned,  CC Mi dwest  di d 

not  count er cl ai m f or  j ust  compensat i on i n t hi s  act i on by t he 
Ci t y f or  a wr i t  of  assi st ance.  
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218 F.  Supp.  2d 627,  641- 42 ( D. N. J.  2002)  ( concl udi ng t hat  a 

Mobi l e Oi l  f r anchi se t hat  was l ost  as t he r esul t  of  condemnat i on 

was not  a compensabl e t aki ng under  t he Fi f t h Amendment ) . 18   

                                                 
18 Just i ce Pr osser ' s di ssent  c i t es many cases t hat  i t  

pr oposes " under mi ne t he f oundat i ons"  of  t he r ul e agai nst  
awar di ng consequent i al  l osses as par t  of  condemnat i on.   Just i ce 
Pr osser ' s di ssent ,  ¶87.   However ,  i n each of  t hose cases t he 
Supr eme Cour t  i s  not  det er mi ni ng whet her  t o awar d consequent i al  
damages,  but  r at her ,  i t  i s  det er mi ni ng whet her  t her e was any 
" t aki ng"  of  t he c l ai med i nt er est .   See Monongahel a Navi gat i on 
Co.  v.  Uni t ed St at es,  148 U. S.  312,  327- 28 ( 1893)  ( det er mi ni ng 
t hat  t he f ai r  mar ket  val ue of  t he pr oper t y i ncl uded i t s  
pr oduct i veness,  whi ch was t he f r anchi se t o t ake t ol l s at  t he 
l ock and dam,  as t hat  r i ght  was t aken wi t h t he pr oper t y i t sel f ) ;  
Gr i ggs v.  Count y of  Al l egheny,  369 U. S.  84,  88- 90 ( 1962)  
( concl udi ng t hat  an ai r  easement  over  pr oper t y used by ai r cr af t  
t aki ng of f  and l andi ng made t he home unbear abl e so t hat  t he 
easement  const i t ut ed a t aki ng r equi r i ng j ust  compensat i on) ;  
Uni t ed St at es v.  Causby,  328 U. S.  256,  261- 66 ( 1946)  ( concl udi ng 
an ai r  easement  was a t aki ng) ;  Bd.  of  Regent s of  St at e Col l eges 
v.  Rot h,  408 U. S.  564,  575,  577- 79 ( 1972)  ( concl udi ng,  i n a case 
t hat  di d not  i nvol ve condemnat i on,  t hat  many t ypes of  pr oper t y 
i nt er est s ar e pr ot ect ed by due pr ocess) ;  Ruckel shaus v.  Monsant o 
Co. ,  467 U. S.  986,  1003- 04 ( 1984)  ( concl udi ng,  i n an act i on t hat  
di d not  i nvol ve condemnat i on,  t hat  t r ade secr et s may be pr oper t y 
r i ght s t hat  woul d be pr ot ect ed by t he Taki ngs Cl ause) ;  Ar mst r ong 
v.  Uni t ed St at es,  364 U. S.  40,  48 ( 1960)  ( concl udi ng t hat  
mat er i al men' s l i ens on boat  hul l s ar e compensabl e pr oper t y 
i nt er est s under  t he Taki ngs Cl ause) ;  Loui svi l l e Joi nt  St ock Land 
Bank v.  Radf or d,  295 U. S.  555,  601- 02 ( 1935)  ( concl udi ng t hat  
mor t gages ar e pr ot ect ed by t he Fi f t h Amendment  and as such t her e 
wer e l i mi t at i ons on t he bankr upt cy power  of  Congr ess) ;  Lynch v.  
Uni t ed St at es,  292 U. S.  571,  579 ( 1934)  ( concl udi ng t hat  
cont r act s t he pl ai nt i f f s ent er ed i nt o wi t h t he f eder al  
gover nment  f or  " War  Ri sk I nsur ance"  ar e pr oper t y r i ght s 
pr ot ect ed by t he Fi f t h Amendment ) .   Ther ef or e,  whi l e al l  t he 
cases ci t ed by Just i ce Pr osser ' s  di ssent  addr ess Fi f t h Amendment  
pr oper t y i nt er est s,  none set  asi de t he gener al  r ul e t hat  
consequent i al  busi ness l oss occasi oned by a condemnat i on i s not  
compensabl e under  t he Fi f t h Amendment .   
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¶21 I n summar y,  we agr ee wi t h t he cour t  of  appeal s '  

i nt er pr et at i on i n Hassel bl ad and concl ude t hat  t he r el ocat i on 

assi st ance benef i t s pr ovi ded by Wi s.  St at .  § 32. 19( 3)  and ( 4m)  

do not  have a di r ect  r el at i onshi p t o t he f ai r  mar ket  val ue of  a 

t enant ' s i nt er est ,  and t her ef or e,  ar e i nci dent al  or  

consequent i al  damages t hat  ar e not  consi der ed i n t he 

const i t ut i onal  r equi r ement  f or  j ust  compensat i on.   Consequent l y,  

CC Mi dwest ' s af f i r mat i ve def enses t o t he Ci t y ' s pet i t i on f or  a 

wr i t  of  assi st ance pr esent  us wi t h quest i ons of  onl y st at ut or y,  

not  const i t ut i onal ,  i nt er pr et at i on.    

C.  Compar abl e Repl acement  Pr oper t y/ Busi ness 

¶22 To det er mi ne whet her  t he wr i t  of  assi st ance was 

pr oper l y i ssued i n t hi s case,  we must  i nt er pr et  Wi s.  St at .  

§ 32. 05( 8) ( b) - ( c)  i n r egar d t o " compar abl e r epl acement  pr oper t y"  

and " made avai l abl e"  and Wi s.  St at .  § 32. 19( 2) ( c)  i n r egar d t o 

" compar abl e r epl acement  busi ness. "   St at ut or y i nt er pr et at i on 

" begi ns wi t h t he l anguage of  t he st at ut e.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y. "   St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  

271 Wi s.  2d 633,  681 N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  

2000 WI  76,  ¶43,  236 Wi s.  2d 211,  612 N. W. 2d 659) .   St at ut es ar e 

i nt er pr et ed i n t he cont ext  i n whi ch t hey ar e used,  " as par t  of  a 

whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y-

r el at ed st at ut es. "   I d. ,  ¶46.   " [ A]  st at ut e i s ambi guous i f  i t  

i s  capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med 

per sons i n t wo or  mor e senses. "   I d. ,  ¶47.   I f  a st at ut e i s 
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ambi guous,  t he cour t  may exami ne ext er nal  sour ces,  such as 

l egi s l at i ve hi st or y and t he pur pose of  t he st at ut e.   I d. ,  ¶48.   

¶23 Wi sconsi n St at .  § 32. 05( 8) ( b) - ( c)  addr esses wr i t s of  

assi st ance sought  subsequent  t o emi nent  domai n pr oceedi ngs and 

pr ovi des,  i n r el evant  par t :  

( b)  .  .  .  The condemnor  has t he r i ght  t o 
possessi on when t he per sons who occupi ed t he acqui r ed 
pr oper t y vacat e,  or  hol d over  beyond t he vacat i on dat e 
est abl i shed by t he condemnor ,  whi chever  i s sooner ,  
except  as pr ovi ded under  par .  ( c) .   I f  t he condemnor  
i s deni ed t he r i ght  of  possessi on,  t he condemnor  may,  
upon 48 hour s '  not i ce t o t he occupant ,  appl y t o t he 
c i r cui t  cour t  wher e t he pr oper t y i s l ocat ed f or  a wr i t  
of  assi st ance t o be put  i n possessi on.   The ci r cui t  
cour t  shal l  gr ant  t he wr i t  of  assi st ance i f  al l  
j ur i sdi ct i onal  r equi r ement s have been compl i ed wi t h,  
i f  t he awar d has been pai d or  t ender ed as r equi r ed and 
i f  t he condemnor  has made a compar abl e r epl acement  
pr oper t y avai l abl e t o t he occupant s,  except  as 
pr ovi ded under  par .  ( c) .  

( c)  The condemnor  may not  r equi r e t he per sons 
who occupi ed t he pr emi ses on t he dat e t hat  t i t l e 
vest ed i n t he condemnor  t o vacat e unt i l  a compar abl e 
r epl acement  pr oper t y i s made avai l abl e.   Thi s 
par agr aph does not  appl y t o any per son who wai ves hi s 
or  her  r i ght  t o r ecei ve r el ocat i on benef i t s or  
ser vi ces under  s.  32. 197 or  who i s not  a di spl aced 
per son,  as def i ned under  s.  32. 19( 2) ( e) ,  unl ess t he 
acqui r ed pr oper t y i s par t  of  a pr ogr am or  pr oj ect  
r ecei v i ng f eder al  f i nanci al  assi st ance.  

Under  t he pl ai n l anguage of  t he st at ut e,  " t her e ar e t hr ee 

condi t i ons pr ecedent  t o t he i ssuance of  a wr i t  of  assi st ance:  

( 1)  compl i ance wi t h al l  j ur i sdi c t i onal  r equi r ement s;  ( 2)  payment  

or  t ender  of  t he [ r el ocat i on assi st ance]  awar d;  and ( 3)  maki ng 

avai l abl e compar abl e r epl acement  pr oper t y t o t he occupant s. "   

Dot t y,  257 Wi s.  2d 377,  ¶13 ( quot i ng Ci t y  of  Raci ne v.  
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Bassi nger ,  163 Wi s.  2d 1029,  1035,  473 N. W. 2d 526 ( Ct .  App.  

1991) ) .   At  i ssue i n t hi s case ar e:   ( 1)  t he meani ng of  

" compar abl e r epl acement  pr oper t y"  empl oyed i n § 32. 05( 8) ( b) - ( c) ;  

( 2)  t he i dent i f i cat i on component  of  t he " made avai l abl e"  

obl i gat i on of  § 32. 05( 8) ( b) - ( c) ;  and ( 3)  t he meani ng of  

" compar abl e r epl acement  busi ness"  def i ned i n Wi s.  St at .  

§ 32. 19( 2) ( c) .   

¶24 " Compar abl e r epl acement  pr oper t y"  i s not  def i ned i n 

Wi s.  St at .  § 32. 05( 8) ( b) - ( c) .   However ,  we exami ne t he l anguage 

of  sur r oundi ng or  c l osel y r el at ed st at ut es i n or der  t o i nt er pr et  

a st at ut e i n t he cont ext  i n whi ch i t  i s  used.   Kal al ,  271 

Wi s.  2d 633,  ¶46.   The r el ocat i on assi st ance l aw,  Wi s.  St at .  

§ 32. 19 et  seq. ,  pr ovi des f or  payment s t o per sons di spl aced by 

publ i c pr oj ect s i n or der  t hat  t hey be f ai r l y compensat ed,  not  

onl y f or  t he pr oper t y whose owner shi p i s t aken f or  a publ i c 

pur pose,  but  al so f or  cer t ai n ot her  f i nanci al  consequences 

descr i bed i n § 32. 19. 19  Sect i on 32. 19 i s c l osel y r el at ed t o 

                                                 
19 The decl ar at i on of  pur pose set  out  i n Wi s.  St at .  

§ 32. 19( 1)  pr ovi des:  

The l egi s l at ur e decl ar es t hat  i t  i s  i n t he publ i c 
i nt er est  t hat  per sons di spl aced by any publ i c pr oj ect  
be f ai r l y compensat ed by payment  f or  t he pr oper t y 
acqui r ed and ot her  l osses her ei naf t er  descr i bed and 
suf f er ed as t he r esul t  of  pr ogr ams desi gned f or  t he 
benef i t  of  t he publ i c as a whol e;  and t he l egi s l at ur e 
f ur t her  f i nds and decl ar es t hat ,  not wi t hst andi ng 
subch.  I I ,  or  any ot her  pr ovi s i on of  l aw,  payment  of  
such r el ocat i on assi st ance and assi st ance i n t he 
acqui s i t i on of  r epl acement  housi ng ar e pr oper  cost s of  
t he const r uct i on of  publ i c i mpr ovement s.  



No.  2004AP267   

 

20 
 

§ 32. 05. 20  For  exampl e,  § 32. 05( 8) ( c)  expr essl y r ef er s t o t he 

r el ocat i on assi s t ance l aw and l i mi t s t he r equi r ement  t o make 

avai l abl e a compar abl e r epl acement  pr oper t y t o a " di spl aced 

per son,  as def i ned under  s.  32. 19( 2) ( e) , "  who has not  wai ved hi s 

or  her  r i ght  t o r el ocat i on assi st ance.    

¶25 Ther e ar e t hr ee cat egor i es of  pr oper t y occupi er s f or  

whom t he condemnor  may be obl i gat ed t o make avai l abl e a 

" compar abl e r epl acement  pr oper t y"  t o a " di spl aced per son"  when a 

wr i t  of  assi st ance i s sought  f ol l owi ng t he exer ci se of  t he power  

of  emi nent  domai n:   ( 1)  an occupi er  whose dwel l i ng must  be 

vacat ed,  Wi s.  St at .  § 32. 19( 2) ( b) ;  ( 2)  an occupi er  whose 

busi ness oper at i on must  be vacat ed,  § 32. 19( 2) ( c) ;  and ( 3)  an 

occupi er  whose f ar mi ng oper at i on must  be vacat ed,  § 32. 19( 2) ( d) .   

Si nce t he r el ocat i on assi st ance l aw i s c l osel y r el at ed t o 

condemnat i on l aw,  we concl ude t hat  t he phr ase " compar abl e 

r epl acement  pr oper t y"  i n Wi s.  St at .  § 32. 05( 8) ( b) - ( c)  

unambi guousl y i ncl udes al l  t hr ee cat egor i es of  occupi er s of  

pr oper t y set  out  i n § 32. 19( 2) ( b) - ( d) .    

                                                 
20 Wi sconsi n St at .  § 32. 19 et  seq.  i s t he r el ocat i on 

assi st ance l aw,  and t he pr ocedur al  st eps f or  condemnat i on ar e 
f ound at  Wi s.  St at .  §§ 32. 04- 32. 185.   Whi l e t hese st at ut es ar e 
r el at ed and somet i mes over l ap,  t hey ar e separ at e and have 
di f f er ent  appl i cat i ons.   Ci t y of  Raci ne v.  Bassi nger ,  163 
Wi s.  2d 1029,  1037 n. 6,  473 N. W. 2d 526 ( Ct .  App.  1991) .   I n some 
i nst ances,  condemnat i ons occur  wi t hout  i nvol v i ng t he 
di spl acement  of  per sons,  busi nesses,  or  f ar m oper at i ons and t he 
r el ocat i on assi st ance st at ut es do not  appl y.   I d.   
Al t er nat i vel y,  t he gover nment  may acqui r e pr oper t y by means 
ot her  t han t hr ough condemnat i on and t he r el ocat i on assi st ance 
st at ut es may appl y.   I d.  
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¶26 Her e,  t he i dent i f i cat i on component  f or  a r epl acement  

pr oper t y under  Wi s.  St at .  § 32. 05( 8) ( b) - ( c)  i s  l i nked t o t he 

meani ng of  " compar abl e r epl acement  busi ness. "   Thi s i s so 

because i n or der  t o f ul f i l l  t he st at ut or y  di r ect i ve of  

§ 32. 05( 8) ( b) - ( c)  when a busi ness r epl acement  i s i dent i f i ed,  i t  

must  be a busi ness pr oper t y t hat  comes wi t hi n t he def i ni t i on of  

Wi s.  St at .  § 32. 19( 2) ( c) .   Busi ness r epl acement  payment s can be 

due t o an occupi er  who i s ei t her  an owner ,  § 32. 19( 4m) ( a) ,  or  a 

t enant ,  § 32. 19( 4m) ( b) .   Ther ef or e,  because CC Mi dwest  i s a 

t enant ,  we must  det er mi ne whet her  a " compar abl e r epl acement  

busi ness"  pur suant  t o § 32. 19( 2) ( c)  has been " made avai l abl e"  t o 

t hi s busi ness t enant  bef or e a wr i t  of  assi st ance may i ssue 

pur suant  t o § 32. 05( 8) ( b) - ( c) .    

¶27 Whi l e i t  i s  not  necessar y t o exami ne t he l egi s l at i ve 

hi st or y behi nd Wi s.  St at .  § 32. 05( 8) ( b) - ( c)  because we have 

concl uded t hat  " compar abl e r epl acement  pr oper t y"  i s unambi guous,  

we agr ee wi t h t he cour t  of  appeal s '  qual i f i cat i on t hat  " a per son 

di spl aced by a condemnat i on [ must ]  have compar abl e r epl acement  

pr oper t y made avai l abl e t o t he ext ent  r equi r ed by t he r el ocat i on 

assi st ance l aw. "   Dot t y,  257 Wi s.  2d 377,  ¶13 ( quot i ng 

Bassi nger ,  163 Wi s.  2d at  1040) .   The Legi s l at i ve Ref er ence 

Bur eau ( LRB)  anal ysi s of  t he or i gi nal  bi l l ,  1981 S. B.  562,  whi ch 

cr eat ed t he l anguage i n § 32. 05( 8) ( b) - ( c)  t hat  r equi r es a 

compar abl e r epl acement  pr oper t y t o be made avai l abl e,  r eveal s  

t hat  t he st at ut e was i nt ended t o c l ar i f y exi st i ng l aw and t o 

cr eat e a new condi t i on pr ecedent  t o t he i ssuance of  a wr i t  of  
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assi st ance——not  t o cr eat e a new subst ant i ve r i ght . 21  Bassi nger ,  

163 Wi s.  2d at  1040.   Ther ef or e,  i n or der  t o det er mi ne t he 

subst ant i ve r i ght s and what  must  be done t o sat i sf y t he 

condi t i ons pr ecedent ,  t he par t i es must  l ook t o t he r el ocat i on 

assi st ance st at ut es t hat  def i ned a compar abl e r epl acement  

busi ness pr i or  t o t he l egi s l at ur e' s addi t i on of  t he l anguage i n 

§ 32. 05( 8)  t hat  r equi r es a condemnor  t o make avai l abl e a 

compar abl e r epl acement  pr oper t y. 22   

¶28 We al so agr ee wi t h t he cour t  of  appeal s '  anal ysi s 

r egar di ng t he 1991 l egi s l at i ve r ear r angement  of  t he l anguage i n 

Wi s.  St at .  § 32. 05( 8) , 23 when i t  concl uded t hat  " [ t ] he 
                                                 

21 The Legi s l at i ve Ref er ence Bur eau Anal ysi s of  1981 S. B.  
562 st at es,  " [ c ] ur r ent  l aw i s  uncl ear  and cont r adi ct or y i n 
r egar d t o t he condi t i ons and t er ms of  cont i nued occupancy by 
di spl aced per sons dur i ng t he per i od af t er  acqui s i t i on but  bef or e 
di spl acement .   Thi s bi l l  pr ovi des t hat  no per son may be r equi r ed 
t o move wi t hout  at  l east  90 days'  wr i t t en not i ce f r om t he 
condemnor  and unt i l  a compar abl e r epl acement  pr oper t y i s made 
avai l abl e. "  

22 The l anguage i n Wi s.  St at .  § 32. 05( 8)  r equi r i ng a 
condemnor  t o make avai l abl e a " compar abl e r epl acement  pr oper t y"  
was cr eat ed by 1983 Wi s.  Act  27 § 877,  whi l e t he def i ni t i on of  
" compar abl e r epl acement  busi ness"  i n Wi s.  St at .  § 32. 19 was 
cr eat ed by 1979 Chapt er  221 § 283e.   

23 1991 Wi s.  Act  39,  §§ 1030c- 1030L,  r enumber ed Wi s.  St at .  
§ 32. 05( 8)  t o § 32. 05( 8) ( b) ,  del et ed " [ i ] n t hi s subsect i on,  
' condemnor '  has t he meani ng gi ven i n s .  32. 185"  f r om 
§ 32. 05( 8) ( b)  and cr eat ed § 32. 05( 8) ( a)  usi ng t he exact  same 
l anguage;  and del et ed " t hat  t he condemnor  may not  r equi r e t he 
per sons who occupi ed t he pr emi ses on t he dat e t i t l e vest ed i n 
t he condemnor  t o vacat e unt i l  a compar abl e r epl acement  pr oper t y 
i s made avai l abl e"  f r om § 32. 05( 8) ( b)  and cr eat ed § 32. 05( 8) ( c)  
usi ng t he same l anguage wi t h t he addi t i on of  an except i on f or  
t hose who wai ve r el ocat i on ass i st ance or  ar e not  di spl aced 
per sons,  unl ess t he pr oj ect  r ecei ves f eder al  f i nanci al  
assi st ance.  
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l egi s l at i ve t i nker i ng made no subst ant i ve changes t o t he 

r el evant  l anguage of  Wi s.  St at .  § 32. 05( 8)  .  .  .  .   I f  anyt hi ng,  

t he l i nkage bet ween t he ' made avai l abl e'  r equi r ement  of  

§ 32. 05( 8)  and t he r el ocat i on assi st ance l aw i s st r engt hened by 

t he 1991 r evi s i on. "   Dot t y,  257 Wi s.  2d 377,  ¶18.   I n t he 

June 14,  1991 dr af t  of  1991 A. B.  91,  t he l anguage pr oposed f or  

§ 32. 05( 8) ( c)  st at ed,  " t he condemnor  may not  r equi r e t he per sons 

who occupi ed t he pr emi ses on t he dat e t i t l e vest ed i n t he 

condemnor  t o vacat e unt i l  a compar abl e r epl acement  pr oper t y i s  

made avai l abl e pur suant  t o s.  32. 19. "   

¶29 Whi l e t he par t i es do not  di sput e t hat  t he r el ocat i on 

assi st ance l aw det er mi nes t he ext ent  t o whi ch t he condemnor  i s 

r equi r ed t o have " made avai l abl e"  a compar abl e r epl acement  

pr oper t y,  t hey do di sagr ee over  what  t he l aw r equi r es by way of  

a r epl acement .   The Ci t y cont ends t hat  accor di ng t o Dot t y,  al l  

t hat  i s  r equi r ed i n or der  t o meet  i t s obl i gat i on t o a busi ness 

t enant  i s t o pr ovi de assi st ance i n l ocat i ng pr oper t i es,  

obt ai ni ng r enovat i on cost  est i mat es f or  pr oper t i es i n whi ch t he 

condemnee expr esses an i nt er est ,  and t ender i ng t he maxi mum 

r el ocat i on assi st ance payment s due t o a t enant  under  

c i r cumst ances wher e t he cost  of  r emodel i ng or  const r uct i on woul d 

exceed t he st at ut or y maxi mums set  out  i n Wi s.  St at .  

§ 32. 19( 4m) ( b) .    

¶30 CC Mi dwest  ar gues t hat  Dot t y i s di st i ngui shabl e 

because i t  addr essed onl y t he f i nanci al  component  of  t he 

condemnor ' s obl i gat i on t o have " made avai l abl e"  a compar abl e 

r epl acement  pr oper t y.   We agr ee wi t h CC Mi dwest .   I n Dot t y,  t he 
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cour t  of  appeal s di d not  addr ess t he i dent i f i cat i on component  of  

t he " made avai l abl e"  obl i gat i on of  Wi s.  St at .  § 32. 05( 8) ( b) - ( c)  

by consi der i ng t he def i ni t i on of  a compar abl e r epl acement  

busi ness.   CC Mi dwest  al so cont ends t hat  unl ess a compar abl e 

r epl acement  busi ness i s i dent i f i ed t hat  i t  can use,  appar ent l y 

wi t hout  modi f i cat i on,  i t  has t he r i ght  t o r emai n i ndef i ni t el y i n 

possessi on of  t he Pr oper t y af t er  l egal  t i t l e has passed t o t he 

Ci t y.   St at ed ot her wi se,  CC Mi dwest  cont ends t hat  i dent i f i cat i on 

has not  occur r ed her e because t he pr oper t i es pr oposed as 

compar abl e r epl acement  pr oper t i es do not  meet  i t s i nt er pr et at i on 

of  t he st at ut or y def i ni t i on of  a compar abl e r epl acement  

busi ness.   Accor di ngl y,  we f ocus on Wi s.  St at .  § 32. 19( 2) ( c)  t o 

deci de whet her  any of  t he pr oper t i es t he Ci t y i dent i f i ed sat i sf y 

t he st at ut or y def i ni t i on of  a " compar abl e r epl acement  busi ness. "    

¶31 We begi n wi t h t he pl ai n l anguage of  Wi s.  St at .  

§ 32. 19( 2) ( c) ,  i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used 

and i n r el at i on t o c l osel y- r el at ed st at ut es.   Kal al ,  271 Wi s.  2d 

633,  ¶46.   Sect i on 32. 19( 2) ( c)  pr ovi des:  

" Compar abl e r epl acement  busi ness"  means a r epl acement  
busi ness whi ch,  when compar ed wi t h t he busi ness 
pr emi ses bei ng acqui r ed by t he condemnor ,  i s  adequat e 
f or  t he needs of  t he busi ness,  i s r easonabl y  s i mi l ar  
i n al l  maj or  char act er i st i cs,  i s  f unct i onal l y 
equi val ent  wi t h r espect  t o condi t i on,  st at e of  r epai r ,  
l and ar ea,  bui l di ng squar e f oot age r equi r ed,  access t o 
t r anspor t at i on,  ut i l i t i es and publ i c ser vi ce,  i s  
avai l abl e on t he mar ket ,  meet s al l  appl i cabl e f eder al ,  
st at e or  l ocal  codes r equi r ed of  t he par t i cul ar  
busi ness bei ng conduct ed,  i s wi t hi n r easonabl e 
pr oxi mi t y of  t he busi ness acqui r ed and i s sui t ed f or  
t he same t ype of  busi ness conduct ed by t he acqui r ed 
busi ness at  t he t i me of  acqui s i t i on.  
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¶32 CC Mi dwest  and t he di ssent s i nt er pr et  t hi s def i ni t i on 

as commandi ng a condemnor  t o sat i sf y t he st at ut e i n a t empor al  

way.   That  i s,  bot h pr esume t hat  Wi s.  St at .  § 32. 19( 2) ( c)  

r equi r es i dent i f i cat i on of  a pr oper t y f r om whi ch CC Mi dwest  

coul d oper at e i t s busi ness wi t hout  modi f i cat i on of  t he pr oper t y 

i n any way.   The Ci t y i nt er pr et s § 32. 19( 2) ( c)  i n r el at i on t o 

ot her  r el ocat i on assi st ance pr ovi s i ons such t hat  i dent i f i cat i on 

of  a pr oper t y t hat  af t er  some modi f i cat i on can be used t o car r y 

on CC Mi dwest ' s busi ness i s suf f i c i ent  t o sat i sf y i t s obl i gat i on 

t o have " made avai l abl e"  a compar abl e r epl acement  pr oper t y 

pur suant  t o Wi s.  St at .  § 32. 05( 8) ( b) - ( c) .   Modi f i cat i on of  

pr oper t y i s not  di r ect l y addr essed i n § 32. 19( 2) ( c) .   However ,  

bot h i nt er pr et at i ons appear  r easonabl e.   Ther ef or e,  we concl ude 

t hat  t he def i ni t i on of  " compar abl e r epl acement  busi ness"  i s 

ambi guous.   Kal al ,  271 Wi s.  2d 633,  ¶47.    

¶33 Wi sconsi n St at .  § 32. 19( 2) ( c)  set s out  a l i s t  of  

cr i t er i a t o gui de t he condemnor  i n i t s i dent i f i cat i on of  a 

compar abl e r epl acement  busi ness.   Many of  t he l i s t ed cr i t er i a 

ar e qual i f i ed i n a way t hat  shows t hat  i n or der  t o sat i sf y t he 

st at ut e,  i dent i f i cat i on of  a pr oper t y i dent i cal  t o t he pr oper t y 

t hat  was condemned i s not  necessar y.  As exampl es of  such 

qual i f i cat i ons,  we not e t hat  a pr oper t y t hat  i s  " r easonabl y 

s i mi l ar "  t o t he maj or  char act er i st i cs of  t he condemned pr oper t y 

i s suf f i c i ent .   § 32. 19( 2) ( c) .   A pr oper t y t hat  i s  " adequat e"  

f or  t he needs of  t he busi ness wi l l  suf f i ce,  and a pr oper t y t hat  

i s  " f unct i onal l y equi val ent "  i n r egar d t o condi t i on,  st at e of  

r epai r ,  l and ar ea,  bui l di ng squar e f oot age,  access t o 
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t r anspor t at i on,  ut i l i t i es and publ i c ser vi ce i s al l  t he st at ut e 

r equi r es.   I d.   The r epl acement  pr oper t y shoul d be " wi t hi n 

r easonabl e pr oxi mi t y"  of  t he condemned pr oper t y.   I d.   The ot her  

cr i t er i a of  § 32. 19( 2) ( c)  assur e t hat  t he t ype of  busi ness f or  

whi ch a r epl acement  busi ness i s sought  wi l l  be abl e t o be 

conduct ed f r om t he pr oper t y suggest ed wi t hout  r unni ng af oul  of  

gover nment al  r egul at i ons.     

¶34 As we consi der  Wi s.  St at .  § 32. 19( 2) ( c) ,  we concl ude 

t hat  i n some r espect s,  t hi s case i s Dot t y i n a di f f er ent  dr ess.   

I n Dot t y,  t he condemnee ar gued t hat  bef or e a wr i t  of  assi st ance 

coul d be i ssued,  t he condemnor  was r equi r ed t o make avai l abl e a 

r epl acement  busi ness pr oper t y t hat  met  t he condemnee' s cr i t er i a 

and coul d be acqui r ed wi t hout  expendi ng a sum gr eat er  t han t he 

t ot al  of  i t s  condemnat i on awar d and r el ocat i on benef i t s.   Dot t y,  

257 Wi s.  2d 377,  ¶10. 24  The cost  t o pur chase and r emodel  t he 

onl y pr oper t y deemed wor t hy of  f ur t her  i nqui r y was " al most  $1 

mi l l i on mor e t han t he [ condemnor  had]  made avai l abl e t o [ t he 

condemnee]  i n i t s condemnat i on awar d and pr oposed r el ocat i on 

assi st ance payment s. "   I d. ,  ¶4.   Rel y i ng on Bassi nger ,  t he cour t  

st at ed t hat  t he condemnor  was r equi r ed t o have made avai l abl e a 

compar abl e r epl acement  pr oper t y " t o t he ext ent  r equi r ed by t he 

                                                 
24 The cr i t er i a i dent i f i ed by t he condemnee f or  i t s 

r epl acement  pr oper t y wer e:   " ( 1)  t he pr oper t y woul d have t o be 
i n t he same vi c i ni t y as t he condemned r est aur ant  pr oper t y;  ( 2)  
Dot t y [ t he condemnee]  must  be abl e t o own ( not  l ease)  t he 
pr oper t y;  and ( 3)  acqui s i t i on of  t he r epl acement  pr oper t y woul d 
not  i ncr ease Dot t y ' s exi st i ng l evel  of  busi ness i ndebt edness. "   
Dot t y Dumpl i ng' s  Dowr y,  Lt d.  v.  Cmt y.  Dev.  Aut h.  of  Madi son,  
2002 WI  App 200,  ¶3,  257 Wi s.  2d 377,  651 N. W. 2d 1.  
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r el ocat i on assi st ance l aw. "   I d. ,  ¶19 ( quot i ng Bassi nger ,  163 

Wi s.  2d at  1040) . 25  The cour t  concl uded t hat  t he condemnor  " made 

avai l abl e"  a compar abl e r epl acement  pr oper t y t o t he necessar y 

ext ent  by:   i dent i f y i ng pot ent i al  r epl acement  pr oper t i es;  

obt ai ni ng r enovat i on cost  est i mat es f or  pr oper t i es i n whi ch t he 

condemnee expr essed an i nt er est ;  t ender i ng t he maxi mum busi ness 

r epl acement  payment ;  and of f er i ng t o r ei mbur se t he condemnee f or  

i t s ot her  st at ut or i l y  aut hor i zed r el ocat i on expenses.   I d. ,  ¶21.  

¶35 The cour t  of  appeal s expr essl y r ej ect ed t he 

condemnee' s ar gument  t hat  i mpl i ed t hat  t he condemnee woul d never  

have t o vacat e t he condemned pr oper t y i f  t he condemnor  coul d not  

i dent i f y a r epl acement  pr oper t y accept abl e t o t he condemnee t hat  

coul d be acqui r ed f or  an amount  not  exceedi ng t he condemnat i on 

awar d pl us r el ocat i on benef i t s.   I d. ,  ¶26.   The cour t  st at ed 

t hat  t he condemnee' s ar gument  was " unr easonabl e and cont r ar y t o 

t he l egi s l at i ve i nt ent  r egar di ng t he ' made avai l abl e'  

r equi r ement . "   I d.   The cour t  went  on t o st at e,  " [ t ] he 

obl i gat i on of  t he condemni ng agency under  [ Wi s.  St at . ]  § 32. 19 

i s t o assi st  i n t he pr ocur ement  and acqui s i t i on of  r epl acement  

                                                 
25 The i ssue i n Bassi nger  was t he meani ng of  t he t er m 

" occupant "  i n Wi s.  St at .  § 32. 05( 8) ,  i n or der  t o det er mi ne 
whet her  t he condemnor  was r equi r ed t o make avai l abl e a 
compar abl e r epl acement  pr oper t y.   Bassi nger ,  163 Wi s.  2d at  
1039.   The cour t  det er mi ned t hat  t he t er m was ambi guous and t he 
owner  of  a mar i na busi ness woul d need t o meet  t he def i ni t i on of  
di spl aced per son i n Wi s.  St at .  § 32. 19( 2) ( e)  i n or der  f or  t he 
condemnor  t o be r equi r ed t o make avai l abl e a compar abl e 
r epl acement  pr oper t y.   I d.  at  1038- 39.   The cour t  concl uded t hat  
t he owner  of  t he mar i na busi ness t hat  r ent ed sl i ps,  but  
conduct ed no commer ci al  act i v i t i es on t he pr oper t y,  di d not  meet  
t he def i ni t i on of  a di spl aced per son.   I d.  at  1043.  
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pr oper t y,  not  t o make a di spl aced busi ness f i nanci al l y whol e 

r egar dl ess of  t he cost  t o t he condemni ng agency. "   I d. ,  ¶27.  

¶36 The cour t  not ed t hat  under  t he r el ocat i on assi st ance 

l aw,  t he l egi s l at ur e expr essl y pr ovi ded an except i on t o t he 

st at ut or y payment  l i mi t s i f  a compar abl e dwel l i ng was not  

avai l abl e wi t hi n t he monet ar y l i mi t s.   I d. ,  ¶28 ( c i t i ng Wi s.  

St at .  § 32. 19( 4) ( c) ) .   However ,  no such except i on exi st s when a 

compar abl e r epl acement  busi ness i s not  avai l abl e.   I d.   

Ther ef or e,  t he maxi mum f i nanci al  obl i gat i on of  t he condemnor  t o 

a busi ness r emai ned capped by t he st at ut or y l i mi t s.   I d.   I n 

addi t i on,  t he r el ocat i on assi st ance st at ut es " pl ai nl y 

cont empl at e t hat  some busi ness- owner s wi l l  opt  not  t o r el ocat e 

or  ul t i mat el y be unsuccessf ul  i n doi ng so. "   I d. ,  ¶29 ( c i t i ng 

Wi s.  St at .  § 32. 19( 3) ( b)  and ( c) ;  Wi s.  Admi n.  Code §§ Comm 

202. 56( 4)  and 202. 58) .    

¶37 I n addi t i on,  a busi ness occupi er ' s r i ght  t o payment  i n 

r egar d t o a r epl acement  busi ness i s addr essed i n Wi s.  St at .  

§ 32. 19( 4m) .   As CC Mi dwest  i s a t enant - occupi er  busi ness,  i t  

coul d be ent i t l ed t o a maxi mum of  $30, 000 f or  a r epl acement  

busi ness.   § 32. 19( 4m) ( b) .   However ,  any such ent i t l ement  i s due 

onl y i f  CC Mi dwest  " act ual l y r ent s or  pur chases a compar abl e 

r epl acement  busi ness"  pr oper t y wi t hi n t he t i me l i mi t s set  out  i n 

t he st at ut e.   I d.   Ther ef or e,  t he def i ni t i on of  " compar abl e 

r epl acement  busi ness"  f ound i n § 32. 19( 2) ( c)  appl i es t o bot h t he 

Ci t y ' s obl i gat i on t o have " made avai l abl e"  a compar abl e 

r epl acement  pr oper t y pur suant  t o Wi s.  St at .  § 32. 05( 8) ( b) - ( c)  
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and CC Mi dwest ' s oppor t uni t y f or  a r epl acement  payment  under  

§ 32. 19( 4m) ( b) .  

¶38 CC Mi dwest  cont ends t hat  none of  t he pr oper t i es t he 

Ci t y pr oposed meet  t he def i ni t i on of  a compar abl e r epl acement  

busi ness set  out  i n Wi s.  St at .  § 32. 19( 2) ( c) . 26  I f  CC Mi dwest ' s 

st at ut or y i nt er pr et at i on i s cor r ect ,  t hen under  § 32. 19( 4m) ( b) ,  

i t  woul d have no r i ght  t o any payment  f or  a r epl acement  busi ness 

i f  i t  wer e t o pur chase or  r ent  one of  t he pr oper t i es suggest ed 

by t he Ci t y and l at er  modi f y t hat  pr oper t y.   Thi s i s so because 

under  CC Mi dwest ' s i nt er pr et at i on none of  t he pr oper t i es woul d 

meet  t he § 32. 19( 4m) ( b)  r equi r ement  of  bei ng a " compar abl e 

r epl acement  busi ness. "  

¶39 However ,  Wi s.  St at .  § 32. 19( 2) ( c) ,  as i nt er pr et ed i n 

Dot t y,  i mpl i es t hat  a busi ness owner  may need t o expend sums 

gr eat er  t han t he condemnat i on awar d pl us r el ocat i on assi st ance 

payment s i n or der  t o obt ai n a compar abl e r epl acement  pr oper t y,  

i f  such pr oper t y i s not  avai l abl e absent  some modi f i cat i on.   

Dot t y,  257 Wi s.  2d 377,  ¶27.   Thi s r easonabl y suggest s  

modi f i cat i on of  t he pr oper t y i dent i f i ed.   Al t er nat i vel y,  as 

r ef er enced above,  t he st at ut es r ecogni ze t hat  some busi ness 

                                                 
26 Just i ce Wi l cox not es t hat  t he Ci t y suggest ed vacant  l and 

si t es as compar abl e r epl acement  pr oper t i es.   Just i ce Wi l cox' s 
concur r ence,  ¶62 n. 2.   However ,  as hi s concur r ence expl ai ns,  CC 
Mi dwest  voi ced an i nt er est  i n const r uct i ng i t s own,  new 
f aci l i t y .   ( See Adl er  Af f .  at  10. )   By i dent i f y i ng sever al  
par cel s t hat  had no st r uct ur es on t hem,  t he Ci t y was r espondi ng 
t o a possi bi l i t y  f or  CC Mi dwest  t hat  was suggest ed by i t s own 
r epr esent at i ve,  Tom Chr i st ,  i n t he r el ocat i on pr ocess.   ( I d.  at  
12. )  
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owner s wi l l  opt  not  t o r el ocat e or  may go out  of  busi ness.   I d. ,  

¶29.   Such al t er nat i ves al so i ndi cat e t hat  a pr oper t y occupi er  

does not  have t he r i ght  t o i ndef i ni t el y r emai n i n possessi on of  

pr oper t y af t er  an emi nent  domai n acqui s i t i on s i mpl y because a 

r epl acement  busi ness i s not  i dent i f i ed t hat  sat i sf i es t he 

occupi er ' s def i ni t i on of  § 32. 19( 2) ( c) .  

¶40 We concl ude t hat  t he st at ut or y l anguage shows t hat  

r el ocat i on assi st ance pr ovi ded under  Wi s.  St at .  § 32. 19( 2) ( c)  

does not  r equi r e i dent i f i cat i on of  a pr oper t y t hat  i s  i dent i cal  

t o t he pr oper t y condemned or  t hat ,  at  t he moment  of  

i dent i f i cat i on,  t he pr oper t y,  wi t hout  modi f i cat i on,  can be used 

by t he busi ness t hat  was r el ocat ed.   See Dot t y,  257 Wi s.  2d 377,  

¶21. 27  Rat her ,  i t  r equi r es i dent i f i cat i on of  a pr oper t y t hat  

wi t h modi f i cat i on can be used f or  t he occupi er ' s busi ness.   For  

exampl e,  t he l and ar ea of  a pr oper t y i dent i f i ed may be 

suf f i c i ent ,  but  t he bui l di ng may have been used f or  anot her  

pur pose and may need r emodel i ng i n or der  f or  t he busi ness t o 

car r y on i t s act i v i t i es as i t  has i n t he past .   

                                                 
27 When t he cour t  of  appeal s addr essed i dent i f i cat i on of  

r epl acement  busi ness pr oper t i es,  i t  spoke of  " pot ent i al  
r epl acement  pr oper t i es. "   Dot t y,  257 Wi s.  2d 377,  ¶21.   Dot t y 
had cont ended t hat  Wi s.  Admi n.  Code § Comm 202. 92( 2) ( b)  and ( d)  
r equi r ed t he payment  of  t he cost s of  ei t her  r enovat i on or  new 
const r uct i on f or  t he pr oper t i es i dent i f i ed.   I d. ,  ¶24 n. 7.   The 
cour t  of  appeal s agr eed t hat  r enovat i on or  const r uct i on cost s 
wer e a consi der at i on i n exami ni ng t he Communi t y Devel opment  
Aut hor i t y ' s st at ut or y obl i gat i on.   I d. ,  ¶21.   However ,  i t  
l i mi t ed t he amount  of  t hat  obl i gat i on t o t he st at ut or y cap f or  
r el ocat i on expenses.   I d.  
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¶41 That  Wi s.  St at .  § 32. 19( 2) ( c)  does not  r equi r e t he 

i dent i f i cat i on of  a pr oper t y wher e no i nvest ment  i s r equi r ed i n 

or der  f or  t he busi ness t o cont i nue oper at i ng al so i s suppor t ed 

by Wi s.  Admi n.  Code § Comm 202,  Rel ocat i on Assi st ance.   For  

exampl e,  § Comm 202. 96 addr esses " Tenant  Occupi er s"  who r ent  t he 

l ocat i on f r om whi ch t hei r  busi nesses ar e conduct ed.   I t  pr ovi des 

a " r ent al  assi st ance"  payment  of  up t o $30, 000,  not  onl y f or  

r ent al  assi st ance i f  t he r ent al  cost s i n a new l ocat i on ar e 

hi gher  t han t hose cost s wer e i n t he pr emi ses f r om whi ch t he 

busi ness was ej ect ed,  § Comm 202. 96( a) ,  but  al so due t o payment s 

f or  modi f i cat i ons t o t he new pr emi ses i f  t hose cost s ar e added 

t o t he r ent ,  § Comm 202. 96( b) 1,  or  ar e pai d by t he t enant ,  

§ Comm 202. 96( b) 2.    

¶42 As t he cour t  of  appeal s expl ai ned i n Dot t y,  a 

condemnor  has no open- ended obl i gat i on t o pr ovi de a r epl acement  

pr oper t y t hat  i s  accept abl e t o t he busi ness bei ng r el ocat ed.   

Dot t y,  257 Wi s.  2d 377,  ¶¶26- 27.   To concl ude ot her wi se woul d 

cause t he upper  l i mi t s on r el ocat i on assi st ance payment s t o be 

meani ngl ess.   I d.   Fur t her mor e,  i nt er pr et i ng Wi s.  St at .  

§ 32. 19( c)  t o per mi t  a t enant  t o r emai n i n a pr oper t y 

i ndef i ni t el y,  as t hough t he l ease wer e per pet ual ,  conf l i c t s wi t h 

t he pr oposi t i on t hat  t he compl et e condemnat i on of  a pr oper t y 

t er mi nat es t he l ease. 28  See Wi s.  Mal l  Pr ops. ,  LLC v.  Younker s,  

I nc. ,  2006 WI  95,  ¶27,  293 Wi s.  2d 573,  717 N. W. 2d 703 

                                                 
28 The r ecor d does not  cont ai n a l ease bet ween CC Mi dwest  

and Cr own Ent er pr i ses,  I nc. ,  t he owner  of  t he r eal  est at e.  
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( concl udi ng t hat  " [ c] ompl et e condemnat i on of  a pr oper t y 

t er mi nat es a l ease at t ached t o t hat  pr oper t y" ) .  

¶43 We al so not e t hat  Wi s.  St at .  § 32. 19( 2) ( c)  i s  par t  of  

a st at ut or y scheme wher ei n pr oper t y i s t aken onl y f or  a publ i c 

pur pose.   I f  a compar abl e r epl acement  busi ness pur suant  t o 

§ 32. 19( 2) ( c)  wer e t o r equi r e a pr oper t y f or  whi ch no 

modi f i cat i on was needed,  some busi ness pr oper t i es condemned f or  

publ i c wor ks pr oj ect s never  woul d be vacat ed due t o t he 

r esour ces t hen avai l abl e i n t he communi t y.   However ,  

§ 32. 19( 2) ( c)  r equi r es a busi ness r epl acement  t hat  i s  onl y 

" adequat e, "  not  one t hat  i s i dent i cal .   I nt er pr et i ng 

§ 32. 19( 2) ( c)  ot her wi se,  such t hat  i t  woul d negat e t he 

oppor t uni t y t o r el ocat e a busi ness i f  t he r esour ces avai l abl e i n 

a communi t y wer e not  suf f i c i ent  t o pr ovi de an i dent i cal  busi ness 

pr oper t y,  woul d pr event  publ i c wor ks pr oj ect s.   Such an 

i nt er pr et at i on woul d i gnor e t he cont ext  i n whi ch § 32. 19( 2) ( c)  

occur s,  cont r ar y  t o our  usual  r ul es of  st at ut or y const r uct i on.   

Kal al ,  271 Wi s.  2d 633,  ¶46.   Accor di ngl y,  i t  i s  not  r easonabl e 

t o i nt er pr et  § 32. 19( 2) ( c)  as r equi r i ng t he di spl aci ng agency t o 

i dent i f y a compar abl e r epl acement  busi ness t hat  at  t he moment  of  

i dent i f i cat i on can be used wi t hout  modi f i cat i on.   

¶44 Wi t h t hi s f r amewor k i n mi nd,  we t ur n t o a compar i son 

of  t he condemned pr oper t y wi t h one of  t hose i dent i f i ed by t he 

Ci t y.  The condemned bui l di ng had ei ght  cr oss- docks,  f our  end-

door s and appr oxi mat el y 6, 000 squar e f eet  of  space.   ( Adl er  Af f .  

Ex.  A at  7–10. )   The Pr oper t y had t en par ki ng spaces and 

appr oxi mat el y ni ne acr es.   ( I d. )   However ,  onl y  3. 2 acr es of  t he 
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Pr oper t y was ut i l i zed f or  t he bui l di ng or  gr aded f or  t r ucki ng 

use.   ( Bol dt  Rebut t al  Af f .  at  1. )  

¶45 The pr oper t y pr oposed as a compar abl e r epl acement  

busi ness at  1700 East  Del avan Dr i ve,  Janesvi l l e,  was wi t hi n a 

coupl e of  mi l es of  t he condemned pr oper t y.   ( Adl er  Dep.  at  41,  

Oct .  23,  2003. )   I t  al r eady had mor e t han 20 si de- by- si de docks 

f or  t r uck l oadi ng and unl oadi ng,  a bui l di ng wi t h 120, 000 squar e 

f eet  of  space l ocat ed on 9. 68 acr es of  pr oper t y,  and mor e t han 

t en spaces f or  par ki ng t r ucks.   ( I d.  at  42. )   The onl y 

char act er i st i c i t  appear ed t o l ack was cr oss- docks.   The Ci t y 

suggest ed t hat  t he l ong bui l di ng wi t h t he cur r ent  t r uck docks 

woul d need t o be modi f i ed t o add cr oss- docks.   ( I d. )   CC Mi dwest  

of f er ed no r eason why cr oss- docks coul d not  be const r uct ed,  and 

because CC Mi dwest  was not  i nt er est ed i n t he f aci l i t y ,  t he Ci t y 

di d not  pur sue t he cost  of  addi ng cr oss- docks.  

¶46 I t  appear s f r om t he r ecor d bef or e us t hat  t he pr oper t y 

at  1700 East  Del avan Dr i ve i s r easonabl y s i mi l ar  t o t he 

condemned pr oper t y i n al l  i t s  maj or  char act er i st i cs and t hat  

wi t h t he addi t i on of  cr oss- docks t o t he bui l di ng,  i t  wi l l  be 

f unct i onal l y equi val ent  under  Wi s.  St at .  § 32. 19( 2) ( c) .   I n 

addi t i on,  as a pr i or  t r ucki ng f aci l i t y ,  t her e ar e appar ent l y no 

gover nment al  r egul at i ons t hat  woul d pr event  CC Mi dwest ' s 

t r ucki ng oper at i on.   Ther ef or e,  we concl ude t hat  t he i dent i f i ed 

pr oper t y at  1700 East  Del avan Dr i ve i s adequat e f or  t he needs of  
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CC Mi dwest ' s " l ess t han t r uck- l oad busi ness, "  and meet s t he 

def i ni t i on set  out  i n § 32. 19( 2) ( c) . 29  

¶47 CC Mi dwest  r ef used t o consi der  t hi s pr oper t y or  any of  

t he ot her  pr oper t i es t hat  t he Ci t y i dent i f i ed.   On Oct ober  7,  

2002,  Thomas Chr i st ,  speaki ng on behal f  of  CC Mi dwest ,  expl ai ned 

t hat  a pr oper t y woul d be a " sui t abl e r epl acement "  onl y i f  i t  had 

t he f ol l owi ng at t r i but es:   at  l east  10. 5 acr es; 30 t opogr aphy 

sui t abl e f or  CC Mi dwest ' s bui l di ng pl ans; 31 access t o r oads;  M- 2 

zoni ng;  adj acent  t o t he Uni on Paci f i c  Rai l ; 32 and wi t hi n a t wo-

mi l e di st ance f r om t he Gener al  Mot or s pl ant . 33  Whi l e t he 

at t r i but es t hat  CC Mi dwest  r equest ed i n a r epl acement  pr oper t y  

                                                 
29 The pr oper t y at  3913 Whi t ney St r eet  may al so have met  t he 

Wi s.  St at .  § 32. 19( 2) ( c)  def i ni t i on of  a compar abl e r epl acement  
busi ness.   I t  had cr oss- docks al r eady i n pl ace,  and t he Ci t y ' s 
consul t ant  sai d i t  coul d be used by CC Mi dwest .   ( Adl er  Dep.  at  
47–49. )   CC Mi dwest  r ef used t o consi der  i t  because i t  sai d i t s  
t r ucks,  at  65 f eet  i n l engt h,  wer e t oo l ar ge t o maneuver  i nt o 
posi t i on.   ( Adl er  Af f .  Ex.  H at  39- 40,  i ncor por at i ng l et t er  and 
dr awi ng f r om Tom Chr i st . )   Because t he ci r cui t  cour t  di d not  
r esol ve t hi s f act ual  di sput e,  we do not  addr ess i t  her e.  

30 Of  t he appr oxi mat el y ni ne acr es condemned her e,  CC 
Mi dwest  was abl e t o use onl y 3. 2 acr es f or  i t s bui l di ng and 
par ki ng ar eas.   ( See Bol dt  Rebut t al  Af f .  at  1 i n suppor t  of  t he 
Ci t y ' s pet i t i on f or  wr i t  of  assi st ance. )  

31 CC Mi dwest  was a t enant  of  t he condemned pr oper t y t hat  
was owned by i t s par ent  company.   However ,  as ment i oned ear l i er ,  
CC Mi dwest  was consi der i ng const r uct i on of  i t s  own f aci l i t y .   
( Adl er  Af f .  Ex.  A at  10. )  

32 The condemned pr oper t y had no r ai l  spur  or  di r ect  access 
t o a r ai l  l i ne.   ( See Bol dt  Af f .  at  2 i n suppor t  of  t he Ci t y ' s 
pet i t i on f or  wr i t  of  assi st ance. )  

33 CC Mi dwest  ear l i er  had expl ai ned t hat  i t s ser v i ce ar ea 
cover ed sout h cent r al  Wi sconsi n.   ( See Ryan Af f .  at  6. )  
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may be t hose t hat  ar e best  f or  CC Mi dwest ' s bus i ness,  t hey ar e 

not  necessar y t o f ul f i l l  t he st at ut or y par amet er s of  Wi s.  St at .  

§ 32. 19( 2) ( c) .  

¶48 Si mi l ar  t o t he condemnor  i n Dot t y,  t he Ci t y i dent i f i ed 

pot ent i al  r epl acement  pr oper t i es t hat  i t  has concl uded sat i sf y 

t he st at ut or y r equi r ement s and coul d be modi f i ed f or  CC 

Mi dwest ' s busi ness.   The Ci t y al so has t ender ed t he maxi mum 

busi ness r epl acement  payment ,  and of f er ed t o r ei mbur se CC 

Mi dwest  f or  ot her  st at ut or i l y  aut hor i zed r el ocat i on expenses. 34  

CC Mi dwest  does not  cont est  t hat  t he Ci t y t ender ed t he maxi mum 

busi ness r epl acement  payment  and of f er ed r ei mbur sement  f or  

st at ut or i l y  aut hor i zed r el ocat i on expenses.   As wi t h t he 

condemnee i n Dot t y,  CC Mi dwest  ar gues t hat  i t  cannot  be r equi r ed 

t o vacat e t he condemned pr oper t y i f  a compar abl e r epl acement  

busi ness under  i t s i nt er pr et at i on of  Wi s.  St at .  § 32. 19( 2) ( c)  i s  

not  pr ovi ded.   We r ej ect  t hi s ar gument  as unr easonabl e and 

cont r ar y t o t he l egi s l at i ve di r ect i ve.   We concl ude t hat  t he 

Ci t y has compl i ed wi t h i t s obl i gat i ons her e because one or  mor e 

of  t he pr oper t i es i dent i f i ed coul d,  wi t h modi f i cat i on,  be used 

by CC Mi dwest  t o cont i nue i t s busi ness.  

I I I .   CONCLUSI ON 

¶49 We concl ude t hat  i n sat i sf y i ng i t s st at ut or y 

obl i gat i on t o make avai l abl e a compar abl e r epl acement  pr oper t y 

pur suant  t o Wi s.  St at .  § 32. 05( 8) ( b) - ( c) ,  pr i or  t o bei ng 

                                                 
34 CC Mi dwest  di d not  expr ess i nt er est  i n any of  t he 

pr oper t i es,  so obt ai ni ng r enovat i on cost  est i mat es i s not  an 
i ssue i n t hi s case.  
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ent i t l ed t o a wr i t  of  assi st ance,  t he Ci t y must  pr oceed t o 

i dent i f y one or  mor e pr oper t i es t hat  meet  t he par amet er s of  Wi s.  

St at .  § 32. 19( 2) ( c)  t o ser ve as a compar abl e r epl acement  

busi ness.   Because we concl ude t hat  t he Ci t y has done so and has 

made no cont r ar y concessi on i n t hi s r egar d,  we r ever se t he 

deci s i on of  t he cour t  of  appeal s.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶50 JON P.  WI LCOX,  J.    (concurring).  When t he 

l egi s l at ur e act s r el at ed t o condemnat i on,  i t  st r i kes a bal ance.   

See Wi s.  St at .  Ch.  32 ( 2003- 04) .   On one hand,  t her e i s 

Wi sconsi ni t es '  r i ght  t o pr oper t y,  be i t  i n t hei r  homes or  

busi nesses.   On t he ot her  hand,  t her e i s t he gover nment  power  of  

emi nent  domai n.   Whi l e emi nent  domai n of t en ser ves a common 

good,  Wi sconsi ni t es '  r i ght  t o pr oper t y i s f undament al  t o t he 

pr i nci pl es upon whi ch t hi s count r y was f ounded.   So f undament al  

t hat  i t  has been sai d " t he gr eat  and chi ef  end .  .  .  of  men' s 

uni t i ng i nt o commonweal t hs and put t i ng t hemsel ves under  

gover nment  i s t he pr eser vat i on of  t hei r  pr oper t y. " 1  The 

pr ot ect i on of  pr oper t y r i ght s i s embedded i n t he Bi l l  of  Ri ght s,  

see U. S.  Const .  amend.  V,  and t he Wi sconsi n Const i t ut i on,  see 

ar t .  I ,  § 13.    

¶51 Readi ng t he pl ai n l anguage enact ed by t he l egi s l at ur e,  

i t  becomes evi dent  t hat  i t  s t r uck a bal ance t hat  pr ot ect ed an 

i ndi v i dual ' s r i ght  t o hi s or  her  pr oper t y " unt i l  a compar abl e 

r epl acement  pr oper t y [ was]  made avai l abl e. "   

Wi s.  St at .  § 32. 05( 8) ( c) .   Thi s ensur ed t hat  bef or e t he 

gover nment  coul d r emove an i ndi v i dual  f r om hi s or  her  pr oper t y,  

an act ual  " compar abl e r epl acement  pr oper t y"  had t o be gi ven i n 

r et ur n.   Pr ovi di ng a " compar abl e r epl acement  pr oper t y"  i n t he 

busi ness cont ext  r equi r es t he gover nment  t o sat i sf y t he cr i t er i a 

of  Wi s.  St at .  § 32. 19( 2) ( c) .  

                                                 
1 John Locke,  Two Tr eat i ses of  Gover nment  184 ( Cook ed. ,  

Haf ner  1947)  ( 1690) .  
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¶52 The maj or i t y concl udes t hat  § 39. 19( 2) ( c)  i s  

ambi guous.   I  di sagr ee.   Accor di ngl y,  I  concur .  

I  

¶53 I n def i ni ng t ypes of  " compar abl e r epl acement  

pr oper t y, "  t he l egi s l at ur e pr ovi ded an ext ensi ve l i s t  of  

cr i t er i a t hat  di ct at es what  pr oper t i es act ual l y const i t ut e 

" compar abl e r epl acement  pr oper t y"  i n di f f er ent  cont ext s.   

Speci f i cal l y,  di f f er ent  cr i t er i a exi st  f or  a r epl acement  

pr oper t y t o const i t ut e a " compar abl e dwel l i ng, "  

Wi s.  St at .  § 32. 19( 2) ( b) ,  " compar abl e r epl acement  busi ness, "  

Wi s.  St at .  § 32. 19( 2) ( c) ,  or  " compar abl e r epl acement  f ar m 

oper at i on, "  Wi s.  St at .  § 32. 19( 2) ( d) .   As enact ed,  t hese 

def i ni t i ons ensur e t hat  t he gover nment  f i nds a pr oper t y t hat  

sat i sf i es cer t ai n cr i t er i a,  i n exchange f or  an i ndi v i dual  l osi ng 

hi s or  her  pr oper t y.     

¶54 Wi sconsi n St at .  § 32. 19( 2) ( c)  pr ovi des t hat :   

" [ c] ompar abl e r epl acement  busi ness"  means a 
r epl acement  busi ness whi ch,  when compar ed wi t h t he 
busi ness pr emi ses bei ng acqui r ed by t he condemnor ,  i s  
adequat e f or  t he needs of  t he busi ness,  i s r easonabl y 
s i mi l ar  i n al l  maj or  char act er i st i cs,  i s  f unct i onal l y 
equi val ent  wi t h r espect  t o condi t i on,  st at e of  r epai r ,  
l and ar ea,  bui l di ng squar e f oot age r equi r ed,  access t o 
t r anspor t at i on,  ut i l i t i es and publ i c ser vi ce,  i s  
avai l abl e on t he mar ket ,  meet s al l  appl i cabl e f eder al ,  
st at e or  l ocal  codes r equi r ed of  t he par t i cul ar  
busi ness bei ng conduct ed,  i s wi t hi n r easonabl e 
pr oxi mi t y of  t he busi ness acqui r ed and i s sui t ed f or  
t he same t ype of  busi ness conduct ed by t he acqui r ed 
busi ness at  t he t i me of  acqui s i t i on.   

¶55 The pl ai n l anguage of  t he def i ni t i on,  and t he 

gr ammat i cal  choi ces t he l egi s l at ur e made,  est abl i sh t hat  a 

pr oper t y pr oposed by a gover nment  must  sat i sf y a number  of  
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cr i t er i a bef or e i t  const i t ut es a " compar abl e r epl acement  

busi ness. "   The conj unct i ve l i s t  pr ovi des cr i t er i a t hat  must  be 

sat i sf i ed.    

¶56 Each cr i t er i on pr ovi ded i n t he l i s t  begi ns wi t h t he 

same wor d:  " i s. "   The di st i nct  cr i t er i a ar e t hen conj oi ned wi t h 

t he wor d " and. "   Put  anot her  way,  t he l egi s l at ur e pr ovi ded t hat  

a " compar abl e r epl acement  busi ness"  must  sat i s f y each of  t he 

f ol l owi ng cr i t er i a:  

( 1)  [ I ] s adequat e f or  t he needs of  t he busi ness;  

( 2)  [ I ] s r easonabl y s i mi l ar  i n al l  maj or  
char act er i st i cs;  

( 3)  [ I ] s f unct i onal l y equi val ent  wi t h r espect  t o 
condi t i on,  st at e of  r epai r ,  l and ar ea,  bui l di ng 
squar e f oot age r equi r ed,  access t o 
t r anspor t at i on,  ut i l i t i es and publ i c ser vi ce;  

( 4)  [ I ] s avai l abl e on t he mar ket ,  meet s al l  
appl i cabl e f eder al ,  st at e or  l ocal  codes r equi r ed 
of  t he par t i cul ar  busi ness bei ng conduct ed;   

( 5)  [ I ] s wi t hi n r easonabl e pr oxi mi t y of  t he busi ness 
acqui r ed;  and  

( 6)  [ I ] s sui t ed f or  t he same t ype of  busi ness 
conduct ed by t he acqui r ed busi ness at  t he t i me of  
acqui s i t i on.   

See Wi s.  St at .  § 32. 19( 2) ( c) .   The l egi s l at ur e di d not  use t he 

wor d " or "  as t he conj unct i on at  t he end of  t he l i s t .   The 

l egi s l at ur e di d not  pr ef ace t he cr i t er i a wi t h any wor ds t hat  

woul d i ndi cat e t hat  a pr oper t y ' s pot ent i al  f or  modi f i cat i ons 

shoul d be consi der ed.   The l egi s l at ur e used t he wor d " i s"  t o 

pr ef ace each cr i t er i on,  not  " coul d be. "  

¶57 I n i nt r oduci ng t he l i s t ,  t he l egi s l at ur e has al so made 

cl ear  t hat  i n assessi ng whet her  t he gover nment  has sat i sf i ed 
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each cr i t er i on on t he l i s t ,  t he pr oposed " compar abl e r epl acement  

busi ness"  must  be compar ed t o t he exi st i ng busi ness.   The 

l egi s l at ur e pr ovi ded,  " when compar ed wi t h t he busi ness pr emi ses 

bei ng acqui r ed by t he condemnor   .  .  .  . "   

Wi s.  St at .  § 32. 19( 2) ( c) .   The f ocus on t he compar i son of  t he 

t wo pr oper t i es st r esses t hat  whet her  a pr oposed pr oper t y  

const i t ut es a " compar abl e r epl acement  busi ness"  depends on t he 

speci f i cs of  t he exi st i ng busi ness.   I t  i s  not  good enough f or  

t he gover nment  t o mer el y come up wi t h some gener i c " busi ness 

l and, "  and move on wi t h t he condemnat i on pr ocess.  

¶58 Wi sconsi n St at .  § 32. 19( 2) ( c)  does not  pr ovi de a 

dr aconi an l i s t  of  cr i t er i a.   Rat her ,  a number  of  t he 

§ 32. 19( 2) ( c)  cr i t er i a pr ovi de a gover nment  l eeway t o ensur e 

t hey do not  have t he near l y i mpossi bl e t ask of  maki ng avai l abl e 

an i dent i cal  pr oper t y.   For  i nst ance,  a r epl acement  busi ness 

must  mer el y be " adequat e"  f or  t he needs of  t he busi ness.   Al l  

t he maj or  char act er i st i cs need be onl y " r easonabl y s i mi l ar . "   

The r epl acement  need be onl y wi t hi n " r easonabl e pr oxi mi t y"  of  

t he busi ness acqui r ed.   I f  t he pr oper t y had t o be i dent i cal ,  i t  

seems t he r epl acement  woul d need t o be mor e t han adequat e,  

act ual l y s i mi l ar  i n i t s maj or  char act er i st i cs,  and i n c l ose 

pr oxi mi t y t o t he acqui r ed busi ness.   As t he l egi s l at ur e 

pr omul gat ed § 32. 19( 2) ( c) ,  a gover nment  must  sat i sf y s i x 

di st i nct  and r easonabl e cr i t er i a.  

¶59 Upon r evi ewi ng t he l anguage enact ed by t he 

l egi s l at ur e,  I  f ai l  t o see any ambi gui t y.  
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I I  

¶60 I  agr ee wi t h t he maj or i t y t hat  t he 1700 East  Del avan 

Dr i ve pr oper t y const i t ut ed a " compar abl e r epl acement  pr oper t y. "    

¶61 Some of  t he ot her  pr oper t i es t he Ci t y pr oposed wer e 

not  even cl ose t o sat i sf y i ng t he § 32. 19( 2) ( c)  cr i t er i a.   For  

i nst ance,  f i ve of  t he pr oper t i es wer e not  i n sout h cent r al  

Wi sconsi n.   Rat her ,  t hey wer e i n communi t i es as f ar  away as 

Neenah and Wausau.   Bot h communi t i es ar e over  100 mi l es away 

f r om t he exi st i ng busi ness i n t hi s case.   Gi ven t hat  a 

" compar abl e r epl acement  busi ness"  must  be " wi t hi n r easonabl e 

pr oxi mi t y of  t he busi ness acqui r ed, "  t hese pr oper t i es const i t ut e 

bi zar r e pr oposal s.   For  a " l ess t han t r uckl oad"  busi ness t hat  

was par t  of  an est abl i shed mul t i - st at e net wor k,  wi t h est abl i shed 

cl i ent  such as t he Gener al  Mot or s pl ant  i n Janesvi l l e,  

pr oper t i es t hat  woul d r esul t  i n hour s mor e of  dr i v i ng har dl y  

seem t o const i t ut e bei ng wi t hi n a " r easonabl e pr oxi mi t y"  of  t he 

exi st i ng busi ness.    

¶62 Ten of  t he pr oper t i es pr oposed by t he Ci t y wer e vacant  

l ot s.   Cr i t er i on t hr ee pr ovi des t hat  t he pr oposed pr oper t y must  

be " f unct i onal l y equi val ent  wi t h r espect  t o condi t i on,  st at e of  

r epai r ,  l and ar ea,  bui l di ng squar e f oot age r equi r ed,  access t o 

t r anspor t at i on,  ut i l i t i es and publ i c ser vi ce. "   I n l i ght  of  t hi s 

r equi r ement ,  i t  i s  har d t o concl ude t hat  vacant  l ot s coul d 
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const i t ut e " compar abl e busi ness pr oper t y. "   Vacant  l ot s do not  

have t hi ngs l i ke " bui l di ng squar e f oot age. " 2   

¶63 I  r ai se t he nat ur e of  some of  t he pr oper t i es pr oposed 

by t he Ci t y mer el y t o r ei t er at e t hat  a gover nment  does not  

sat i sf y i t s § 32. 19( 2) ( c)  bur den si mpl y by pr oposi ng numer ous 

pr oper t i es.  

¶64 For  t he r easons st at ed,  I  concur .  

 

                                                 
2 The r ecor d i ndi cat es t hat  at  one poi nt  CC Mi dwest  voi ced 

an i nt er est  i n const r uct i ng a new f aci l i t y .   Thi s pur por t edl y 
expl ai ns why vacant  l ot s may sat i sf y Wi s.  St at .  § 32. 19( 2) ( c) .   
Maj or i t y op. ,  38 n.  26.    

Wi sconsi n St at .  §§ 32. 05( 8) ( b) - ( c)  and 32. 19( 2) ( c)  pr ovi de 
t he cr i t er i a a gover nment  must  sat i sf y i f  t hey seek a wr i t  of  
assi st ance.   Never t hel ess,  a l and owner  or  r ent er  may choose t o 
accept  l ess t han t hey ar e ent i t l ed t o by st at ut e.   I n t hi s case,  
CC Mi dwest  consi der ed accept i ng l ess t han t he st at ut or y cr i t er i a 
r equi r ed.   Then,  i t  changed i t s mi nd and deci ded vacant  l ot s 
wer e not  accept abl e,  whi ch was t he posi t i on i t  has had si nce 
Janesvi l l e sought  t he wr i t  of  assi st ance.   Not hi ng i n t he 
st at ut e suggest s CC Mi dwest  f or f ei t ed i t s abi l i t y  t o obj ect  t o 
pr oper t i es t hat  di d not  meet  t he cr i t er i a because i t  consi der ed 
an al t er nat i ve ear l i er  i n t he pr ocess.   
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¶65 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t hat  par t  of  t he opi ni on t hat  const i t ut es t he maj or i t y opi ni on:   

t he Ci t y of  Janesvi l l e must  i dent i f y one or  mor e pr oper t i es t hat  

meet  t he par amet er s of  Wi s.  St at .  § 32. 19( 2) ( c)  t o ser ve as a 

compar abl e r epl acement  busi ness.  The r ecor d demonst r at es t hat  

t he Ci t y has done so her e.   I  wr i t e separ at el y,  however ,  as I  

cannot  j oi n t hat  par t  of  t he opi ni on t hat  const i t ut es onl y a 

l ead opi ni on because i t  r eaches out  and unnecessar i l y  di scusses 

and deci des a const i t ut i onal  i ssue t hat  was not  advanced by 

ei t her  of  t he par t i es. 1  I  bel i eve t hat  i t  i s  unwi se f or  t hi s 

cour t  t o sua spont e r ai se and deci de const i t ut i onal  i ssues 

wi t hout  t he benef i t  of  br i ef s and ar gument s.  Because t he l ead 

opi ni on' s const i t ut i onal  di scussi on l eaves l i nger i ng quest i ons,  

I  r espect f ul l y concur .  

¶66 I t  i s  not  t he r ol e of  t hi s cour t  t o sua spont e 

r esur r ect  and deci de abandoned const i t ut i onal  ar gument s.  CC 

Mi dwest  af f i r mat i vel y abandoned i t s const i t ut i onal  ar gument  i n 

                                                 
1 As not ed i n f oot not e 10 of  t he maj or i t y /  l ead opi ni on,  

onl y t hr ee j ust i ces j oi n t he di scussi on of  t he const i t ut i onal  
i ssues.  Ther ef or e,  t hat  por t i on const i t ut es onl y a l ead opi ni on 
and not  an opi ni on of  t he maj or i t y of  t he cour t .  
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t hi s cour t .  I t  st at ed t hat  i t  seeks " onl y t o be pr ot ect ed t o t he 

ext ent  guar ant eed by t he r el ocat i ons l aw. " 2 

¶67 As I  see i t ,  t he cour t s pl ay a passi ve r ol e i n our  

syst em of  gover nment .   Unl i ke t he l egi s l at i ve or  t he execut i ve 

br anch of  gover nment  whi ch have as t hei r  r egul ar  f ar e t he 

r esponsi bi l i t y  t o r ai se and r esol ve t he i ssues of  t he day,  our  

r ol e i s t o r espond t o t he i ssues pr esent ed.   Thi s i s t r ue i n al l  

ar eas of  t he l aw,  but  especi al l y t r ue when i t  comes t o 

const i t ut i onal  i ssues.   The wi sdom of  such r est r ai nt  i s  

appar ent .   

¶68 The r ul e of  l aw i s gener al l y  best  devel oped when 

i ssues ar e r ai sed by t he par t i es and t hen t est ed by t he f i r e of  

adver sar i al  br i ef s and or al  ar gument s.  I ndeed,  " [ t ] he 

f undament al  pr emi se of  t he adver sar y pr ocess i s t hat  t hese 

advocat es wi l l  uncover  and pr esent  mor e usef ul  i nf or mat i on and 

ar gument s t o t he deci s i on maker  t han woul d be devel oped by a 

j udi c i al  of f i cer  act i ng on hi s own i n an i nqui s i t or i al  syst em. "   

Adam A.  Mi l ani  & Mi chael  R.  Smi t h,  Pl ayi ng God:  A Cr i t i cal  Look 

at  Sua Spont e Deci s i ons By Appel l at e Cour t s, 69 Tenn.  L.  Rev.  

                                                 
2 The l ead opi ni on pr of f er s excuses f or  i t s r eachi ng out  and 

asser t s t hat  " bef or e t he cour t  of  appeal s,  CC Mi dwest  ar gued i t s 
c l ai m had a const i t ut i onal  f oundat i on .  .  .  . "  Lead op. ,  ¶15 n.  
13.   The cour t  of  appeal s,  however ,  di d not  addr ess t he 
const i t ut i onal  t aki ngs i ssue.  Ther e was no cr oss- pet i t i on or  
br i ef  f i l ed by CC Mi dwest  on t he t aki ngs i ssue.  The Ci t y of  
Janesvi l l e di d pr eempt i vel y di scuss t he const i t ut i onal  i ssue i n 
i t s br i ef  because as t he pet i t i oner  i t  had t o f i l e i t s br i ef  
f i r st .  However ,  CC Mi dwest  di d not  r espond t o t he i ssue.  Such 
pr of f er ed excuses i n r eal i t y pr ovi de no excuse at  al l .  The 
opi ni on si mpl y i gnor es t he f act  t hat  CC Mi dwest  af f i r mat i vel y 
abandoned i t s const i t ut i onal  ar gument  i n t hi s cour t .  
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245,  247 ( 2002) ,  c i t i ng Uni t ed St at es v.  Bur ke, 504 U. S.  229,  

246 ( 1992)  ( Scal i a,  J. ,  concur r i ng) .  

¶69 Never t hel ess,  t he l ead opi ni on l aunches i t s 

const i t ut i onal  anal ysi s.   I t  r evi s i t s our  concl usi on i n Luber ,  

wher e we di scussed t he i nt er est s of  an owner  of  pr oper t y and 

concl uded t hat  " under  pr oper t y concept s one' s i nt er est  i n r ent al  

i ncome i s such as t o deser ve compensat i on under  t he ' j ust  

compensat i on'  pr ovi s i on of  t he Wi sconsi n Const i t ut i on. "   Luber  

v.  Mi l waukee Count y,  47 Wi s.  2d 271,  279,  177 N. W. 2d 380 ( 1970) .   

Lead op. ,  ¶17.   Fur t her i ng i t s const i t ut i onal  anal ysi s,  t he l ead 

opi ni on not es t hat  t hi s cour t  i n Rot t er  l i mi t ed t he hol di ng of  

Luber  t o t he st at ut or y t wel ve- mont h l i mi t  f or  r ent al  i ncome 

l osses,  but  war ned t hat  " payment  and t i me l i mi t s set  f or t h i n 

sec.  32. 19 may encount er  const i t ut i onal  di f f i cul t i es. "   Rot t er  

v.  Mi l waukee Count y Expr essway & Tr ansp.  Comm' n,  72 Wi s.  2d 553,  

562- 63,  241 N. W. 2d 440 ( 1976) .   Lead op.  ¶17 n.  16.  

¶70 Ci t i ng Hassel bl ad v.  Ci t y of  Gr een Bay,  145 

Wi s.  2d 439,  442,  427 N. W. 2d 140 ( Ct .  App.  1988) ,  t he l ead 

opi ni on obser ves t hat  i n a subsequent  exami nat i on,  t he cour t  of  

appeal s concl uded t hat  Luber  di d not  " const i t ut i onal l y mandat e 

unl i mi t ed r ecover y f or  al l  consequent i al  damages i n emi nent  

domai n act i ons. "   I t  expl ai ns t hat  i n Hassel bl ad t he cour t  of  

appeal s hel d " t hat  Wi s.  St at .  § 32. 19( 4m) ,  set t i ng a $50, 000 

l i mi t  on busi ness r epl acement  damages f or  owner - occupi ed 

busi nesses,  was not  unconst i t ut i onal  .  .  .  . "   I d.  at  440- 41.   

Lead op. ,  ¶18.  



No.   2004AP267. awb 

 

4 
 

¶71 Ul t i mat el y,  t he l ead opi ni on concl udes i t s 

const i t ut i onal  anal ysi s wi t h t he det er mi nat i on t hat  " t he 

r el ocat i on assi st ance benef i t s pr ovi ded by Wi s.  St at .  § 32. 19( 3)  

and ( 4m)  do not  have a di r ect  r el at i onshi p t o t he f ai r  mar ket  

val ue of  a t enant ' s i nt er est ,  and t her ef or e,  ar e i nci dent al  or  

consequent i al  damages t hat  ar e not  consi der ed i n t he 

const i t ut i onal  r equi r ement  f or  j ust  compensat i on. "   Lead op. ,  

¶21.  

¶72 The l ead opi ni on' s const i t ut i onal  anal ysi s l eaves 

l i nger i ng quest i ons about  t he nat ur e of  j ust  compensat i on t hat  

wer e not  pr esent ed or  advanced f or  pur poses of  t hi s r evi ew.   The 

t ext  of  t he anal ysi s l eaves t he r eader  wonder i ng:   

• I s t he l ead opi ni on expandi ng t he hol di ng i n 

Hassel bl ad? 

 

The l ead opi ni on descr i bes t he hol di ng i n Hassel bl ad 

as f ol l ows:   " I n Hassel bl ad,  t he cour t  of  appeal s 

det er mi ned t hat  Wi s.  St at .  § 32. 19( 4m) ,  set t i ng a 

$50, 000 l i mi t  on busi ness r epl acement  damages f or  

owner - occupi ed busi nesses,  was not  

unconst i t ut i onal  .  .  .  . "   Lead op. ,  ¶18.   Yet ,  t he 

l ead opi ni on' s hol di ng goes beyond t he st at ut e r el i ed 

upon i n Hassel bl ad.   I t  appear s t o ext end t he hol di ng 

t o a di f f er ent  st at ut e,  Wi s.  St at .  32. 19( 3) .   The 

opi ni on concl udes t hat  nei t her  t he r el ocat i on 

assi st ance benef i t s pr ovi ded f or  i n Wi s.  St at .  
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§ 32. 19( 3)  nor  t he benef i t s i n § 32. 19( 4m)  ar e 

const i t ut i onal l y mandat ed.   Lead op. ,  ¶21.  

• Ar e t he i nt er est s of  a t enant  di f f er ent  t han t he 

i nt er est s of  an owner  f or  pur poses of  t he l ead 

opi ni on' s const i t ut i onal  anal ysi s?   

 

The cases pr i mar i l y r el i ed upon by t he l ead opi ni on i n 

i t s const i t ut i onal  di scussi on,  Luber ,  Rot t er ,  and 

Hassel bl ad,  ar e cases i nvol v i ng t he i nt er est s of  

owner s of  pr oper t y.   Mi dwest  i s a t enant ,  not  an 

owner . 3 

• As a t hr eshol d mat t er ,  does t he r ecor d even suppor t  

embar ki ng on a const i t ut i onal  " t aki ngs"  anal ysi s?   

 

I t  i s  uncl ear  whet her  t he r ecor d suppor t s t hat  

Mi dwest ,  as a t enant ,  had any l egal l y pr ot ect ed 

                                                 
3 I n i t s const i t ut i onal  anal ysi s,  t he l ead opi ni on ci t es t o 

onl y one case t hat  concer ns t he r i ght  of  a t enant  t o j ust  
compensat i on.   I n Uni t ed St at es v.  Pet t y Mot or  Co. ,  327 U. S.  372 
( 1946) ,  t he Uni t ed St at es Supr eme Cour t  det er mi ned t hat  when t he 
gover nment  t ook over  t empor ar y use of  a bui l di ng f or  a per i od 
begi nni ng i n 1942 and endi ng i n 1945 wi t h a r i ght  t o sur r ender  
i n 1943 or  1944 on 60 days not i ce,  t hat  r el ocat i on and 
i nci dent al  expenses wer e not  admi ssi bl e f or  t he pur pose of  
det er mi ni ng t he mar ket  val ue of  t he t enant s '  l easehol ds.   I d.  at  
377- 78.    I n t hi s case,  t her e i s no quest i on pr esent ed about  t he 
mar ket  val ue of  t he l easehol d of  CC Mi dwest .   Rat her ,  t he i ssue 
pr esent ed i s sol el y whet her  t he Ci t y of  Janesvi l l e compl i ed wi t h 
i t s st at ut or y r equi r ement  of  maki ng avai l abl e compar abl e r ent al  
pr oper t i es.  
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l easehol d i nt er est  i n cont i nued occupancy of  t he 

pr oper t y t hat  coul d be a " t aki ng. "  

¶73 Thi s cour t  i n Rot t er  war ned t hat  " payment  and t i me 

l i mi t s set  f or t h i n sec.  32. 19 may encount er  const i t ut i onal  

di f f i cul t i es. "   Rot t er ,  72 Wi s.  2d at  562- 63.   Her e,  wi t hout  

pr ompt i ng or  ar gument ,  t he l ead opi ni on l i f t s  

Wi s.  St at .  § 32. 19( 3)  and ( 4m)  f r om t he cl ouds of  const i t ut i onal  

di f f i cul t y cont empl at ed by t hi s cour t  i n Rot t er .   Per haps t he 

l ead opi ni on i s cor r ect  i n i t s const i t ut i onal  concl usi ons.   

Wi t hout  ar gument  and br i ef s I  am unsur e.   However ,  t her e i s one 

t hi ng about  whi ch I  am sur e:  t he r ul e of  l aw i s best  devel oped 

when i ssues ar e r ai sed by t he par t i es and t hen t est ed by t he 

f i r e of  adver sar i al  ar gument .   

¶74 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.  
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¶75 DAVI D T.  PROSSER,  J.    (dissenting).  When t he cour t  

of  appeal s cer t i f i ed t hi s emi nent  domai n case t o our  cour t ,  i t  

poi nt ed t o t he di f f i cul t y of  i nt er pr et i ng and appl y i ng t he 

st at ut or y l anguage i n Wi s.  St at .  §§ 32. 05 and 32. 19.   I t  al so 

r ecogni zed t he st at ewi de i mpl i cat i ons of  a deci s i on on t hi s 

subj ect .   Af t er  t hi s cour t  decl i ned t o gr ant  t he cer t i f i cat i on,  

t he cour t  of  appeal s under t ook a car ef ul  r evi ew of  t he st at ut es 

as wel l  as t he cases and pol i cy,  act i vel y par t i c i pat ed i n mor e 

t han t hr ee hour s of  or al  ar gument ,  and t hen pr oduced an 

out st andi ng appel l at e opi ni on t hat  i s l i near ,  c l ear ,  and hi ghl y 

per suasi ve.   Ci t y of  Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2006 WI  App 

21,  289 Wi s.  2d 453,  710 N. W. 2d 713.   I  bel i eve t he cour t  of  

appeal s deci s i on shoul d be af f i r med.   Because t he maj or i t y 

bel i eves ot her wi se,  I  r espect f ul l y di ssent .  

CONSTI TUTI ONAL PRI NCI PLES 

¶76 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des i n par t  t hat  " pr i vat e pr oper t y [ shal l  not ]  be t aken f or  

publ i c use,  wi t hout  j ust  compensat i on. "   U. S.  Const .  amend.  V.   

The Uni t ed St at es Supr eme Cour t  has appl i ed t hi s pr i vat e 

pr oper t y pr ot ect i on t o t he st at es t hr ough t he Four t eent h 

Amendment .   See Pal azzol o v.  Rhode I s l and,  533 U. S.  606,  617 

( 2001)  ( c i t i ng Chi cago,  Bur l i ngt on & Qui ncy R. R.  Co.  v.  Ci t y of  

Chi cago,  166 U. S.  226 ( 1897) ) .   Si mi l ar l y,  t he Wi sconsi n 

Const i t ut i on pr ovi des i n Ar t i c l e I ,  Sect i on 13 t hat  " The 

pr oper t y of  no per son shal l  be t aken f or  publ i c use wi t hout  j ust  

compensat i on t her ef or . "   Wi s.  Const .  ar t .  I ,  § 13.  
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¶77 These t wo " t aki ngs"  pr ovi s i ons embody a number  of  cor e 

pr i nci pl es.   I n t he di schar ge of  i t s  dut i es,  a gover nment  may 

appr opr i at e pr i vat e pr oper t y,  but  i t  may not  do so wi t hout  bei ng 

l i abl e t o t he obl i gat i on t o pay j ust  compensat i on.   Uni t ed 

St at es v.  Lynah,  188 U. S.  445,  465 ( 1903) .   Thi s  obl i gat i on bar s 

t he gover nment  " f r om f or ci ng some peopl e al one t o bear  publ i c 

bur dens whi ch,  i n al l  f ai r ness and j ust i ce,  shoul d be bor ne by 

t he publ i c as a whol e. "   Dol an v .  Ci t y of  Ti gar d,  512 U. S.  374,  

384 ( 1994) ;  Ar mst r ong v.  Uni t ed St at es,  364 U. S.  40,  49 ( 1960) .  

¶78 The phr ase " j ust  compensat i on"  evokes i deas of  

f ai r ness and equi t y.   Uni t ed St at es v.  Va.  El ec.  & Power  Co. ,  

365 U. S.  624,  631 ( 1961) .   " The gui di ng pr i nci pl e of  j ust  

compensat i on i s r ei mbur sement  t o t he owner  f or  t he pr oper t y 

i nt er est  t aken. "   I d.  at  633.   The owner  shal l  r ecei ve t he " f ul l  

monet ar y equi val ent "  of  what  he l oses.   Uni t ed St at es v.  

Reynol ds,  397 U. S.  14,  16 ( 1970) .   He i s ent i t l ed t o be put  i n 

as good a posi t i on pecuni ar i l y  as i f  hi s pr oper t y had not  been 

t aken.   Ol son v.  Uni t ed St at es,  292 U. S.  246,  255 ( 1934) .  

¶79 Hi st or i cal l y,  t hese sal ut ar y pr i nci pl es have been 

l ar gel y di sr egar ded i n t he compensat i on of  busi ness owner s whose 

busi ness i nt er est s have been damaged or  dest r oyed by gover nment  

condemnat i on of  under l y i ng l and.   See Lynda J.  Oswal d,  Good Wi l l  

and Goi ng- Concer n Val ue:  Emer gi ng Fact or s i n t he Just  

Compensat i on Equat i on,  32 B. C.  L.  Rev.  283 ( 1991) .   The 

" busi ness l osses r ul e, "  accor di ng t o Pr of essor  Oswal d,  l i mi t s 

const i t ut i onal l y r equi r ed compensat i on t o t he " val ue of  t he r eal  

pr oper t y and f i xt ur es t aken. "   Oswal d,  supr a,  at  286.   Thus,  
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hi st or i cal l y,  most  busi ness owner s have not  had a const i t ut i onal  

basi s t o r ecover  f or  " l ost  pr of i t s dur i ng t he r el ocat i on per i od,  

per manent  r educt i on i n pr of i t s because of  t he l oss of  an 

advant ageous l ocat i on,  or  t he compl et e dest r uct i on of  good wi l l  

or  goi ng- concer n val ue wher e a busi ness cannot  be r el ocat ed. "   

Oswal d,  supr a,  at  286- 87.   Busi ness owner s of t en have not  been 

abl e t o r ecover  even i f  t he di f f i cul t i es of  r el ocat i ng put  t hem 

out  of  busi ness.   Oswal d,  supr a,  at  287.   The busi ness l osses 

r ul e i s what  t he Supr eme Cour t  summar i zed i n Uni t ed St at es v.  

Pet t y Mot or  Co. ,  327 U. S.  372 ( 1946) ,  c i t ed by t he maj or i t y at  

¶16.  

¶80 Over  t i me,  t he busi ness l osses r ul e has been subj ect  

t o wi t her i ng cr i t i c i sm because i t  conf l i c t s  wi t h t he pl ai n 
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l anguage of  t he Fi f t h Amendment  and because i t  can be so 

pal pabl y unf ai r  t o busi ness i nt er est s. 1 

¶81 I n addi t i on,  a body of  f eder al  and st at e cour t  

deci s i ons,  as wel l  as f eder al  and st at e l egi s l at i ve r ef or ms,  

have er oded t he busi ness l osses r ul e and changed t he at mospher e 

f or  eval uat i ng j ust  compensat i on c l ai ms.   Const i t ut i onal  l aw on 

j ust  compensat i on has not  r emai ned st at i c.  

¶82 To i l l ust r at e,  t he maj or i t y opi ni on quot es f r om Pet t y  

Mot or  Co. ,  whi ch st at ed:  

The Const i t ut i on and t he st at ut es do not  def i ne 
t he meani ng of  j ust  compensat i on.   But  i t  has come t o 
be r ecogni zed t hat  j ust  compensat i on i s t he val ue of  
t he i nt er est  t aken.  .  .  .   I t  i s  r ecogni zed t hat  an 

                                                 
1 See gener al l y Nat han Bur sdal ,  Just  Compensat i on and t he 

Sel l er ' s Par adox,  20 BYU J.  Pub.  L.  79 ( 2005) ;  Char l es M.  Cor k,  
A Cr i t i cal  Revi ew of  t he Law of  Busi ness Loss Cl ai ms i n Geor gi a 
Emi nent  Domai n Jur i spr udence,  51 Mer cer  L.  Rev.  11 ( 1999) ;  
Mi chael  DeBow,  Unj ust  Compensat i on:  The Cont i nui ng Need f or  
Ref or m,  46 S. C.  L.  Rev.  579 ( 1995) ;  Roger  Cl egg,  Recl ai mi ng t he 
Text  of  t he Taki ngs Cl ause,  46 S. C.  L.  Rev.  ( 1995) ;  Al an T.  
Acker man,  Just  Compensat i on f or  t he Condemnat i on of  Goi ng 
Concer n Val ue,  64 Mi ch.  Bar  J.  1314 ( 1985) ;  D.  Mi chael  Ri s i nger ,  
Di r ect  Damages:  The Lost  Key t o Const i t ut i onal  Just  Compensat i on 
When Busi ness Pr emi ses ar e Condemned,  15 Set on Hal l  L.  Rev.  483 
( 1985) ;  Gi deon Kanner ,  When i s " Pr oper t y"  not  " Pr oper t y I t sel f " :  
A Cr i t i cal  Exami nat i on of  t he Bases of  Deni al  of  Compensat i on 
f or  Loss of  Goodwi l l  i n Emi nent  Domai n,  6 Cal .  W.  L.  Rev.  57 
( 1969) ;  Fr ank A.  Al oi  & Ar t hur  Abba Gol dber g,  A Reexami nat i on of  
Val ue,  Good Wi l l ,  and Busi ness Losses i n Emi nent  Domai n,  53 
Cor nel l  L.  Rev.  604 ( 1968) ;  Comment ,  " Just  Compensat i on"  f or  t he 
Smal l  Busi nessman,  2 Col um.  J. L.  & Soc.  Pr obs.  144 ( 1966) ;  
Comment ,  An Act  t o Pr ovi de Compensat i on f or  Loss of  Goodwi l l  
Resul t i ng f r om Emi nent  Domai n Pr oceedi ngs,  3 Har v.  J.  on Legi s.  
445 ( 1965) ;  Emer son G.  Spi es & John C.  McCoi d,  I I ,  Recover y of  
Consequent i al  Damages i n Emi nent  Domai n,  48 Va.  L.  Rev.  437 
( 1962) ;  Comment ,  Emi nent  Domai n Val uat i ons i n an Age of  
Redevel opment :  I nci dent al  Losses,  67 Yal e L. J.  61 ( 1957) ;  Rober t  
Kr at ovi l  & Fr ank J.  Har r i son,  Jr . ,  Emi nent  Domai n——Pol i cy and 
Concept ,  42 Cal .  L.  Rev.  596 ( 1954) .  
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owner  of t en r ecei ves l ess t han t he val ue of  t he 
pr oper t y t o hi m but  exper i ence has shown t hat  t he r ul e 
i s r easonabl y sat i sf act or y.   Si nce " mar ket  val ue"  does 
not  f l uct uat e wi t h t he needs of  condemnor  or  condemnee 
but  wi t h gener al  demand f or  t he pr oper t y,  evi dence of  
l oss of  pr of i t s,  damage t o good wi l l ,  t he expense of  
r el ocat i on and ot her  such consequent i al  l osses ar e 
r ef used i n f eder al  condemnat i on pr oceedi ngs.  

Pet t y Mot or  Co. ,  327 U. S.  at  377- 78.   I n t hi s passage,  t he Cour t  

st at es t hat  i t  i s  " r easonabl y sat i sf act or y"  when a busi ness 

owner  r ecei ves l ess t han t he val ue of  hi s pr oper t y,  but  i t  does 

not  expl ai n why t hi s i s r easonabl y sat i sf act or y t o t he owner .  

 ¶83 The t r ut h i s,  t he Supr eme Cour t  devi at ed f r om t he 

busi ness l osses r ul e t hr ee year s af t er  Pet t y Mot or  i n Ki mbal l  

Laundr y Co.  v.  Uni t ed St at es,  338 U. S.  1 ( 1949) .   The Uni t ed 

St at es had t aken possessi on of  a l aundr y dur i ng Wor l d War  I I  so 

t hat  i t  coul d be used t empor ar i l y  f or  t he Ar my.   " Havi ng no 

ot her  means of  ser vi ng i t s cust omer s,  t he Laundr y suspended 

busi ness f or  t he dur at i on of  t he Ar my' s occupancy. "   I d.  at  3.   

Over  gover nment  obj ect i on,  t he Cour t  uphel d an awar d of  $70, 000 

annual  r ent  t o t he owner s,  sayi ng:  

We agr ee wi t h bot h l ower  cour t s .  .  .  t hat  t he pr oper  
measur e of  compensat i on i s t he r ent al  t hat  pr obabl y 
coul d have been obt ai ned .  .  .  .   [ I ] f  t he di f f er ence 
bet ween t he mar ket  val ue of  t he f ee on t he dat e of  
t aki ng and t hat  on t he dat e of  r et ur n wer e t aken t o be 
t he measur e,  t her e mi ght  f r equent l y be si t uat i ons i n 
whi ch t he owner  woul d r ecei ve no compensat i on 
what ever .  

I d.  at  7.    

¶84 But  t hen t he Cour t  sai d mor e:  " [ W] hen t he Gover nment  

has condemned busi ness pr oper t y wi t h t he i nt ent i on of  car r y i ng 

on t he busi ness .  .  .  t he t aker  acqui r es goi ng- concer n val ue,  

[ and]  i t  must  pay f or  i t . "   I d.  at  12.   " The Gover nment ' s 
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t empor ar y t aki ng of  t he Laundr y ' s pr emi ses coul d no mor e 

compl et el y have appr opr i at ed t he Laundr y ' s oppor t uni t y t o pr of i t  

f r om i t s t r ade r out es t han i f  i t  had secur ed a 

pr omi se .  .  .  t hat  i t  woul d not  f or  t he dur at i on of  t he 

Gover nment ' s occupancy of  t he pr emi ses under t ake t o oper at e a 

l aundr y busi ness anywher e el se i n t he Ci t y. "   I d.  at  14.   " The 

t empor ar y i nt er r upt i on as opposed t o t he f i nal  sever ance of  

occupancy so gr eat l y nar r ows t he r ange of  [ t he condemnee' s]  

al t er nat i ves .  .  .  t hat  i t  subst ant i al l y  i ncr eases t he 

condemnor ' s obl i gat i on t o hi m. "   I d.  at  15.   " We 

concl ude .  .  .  t hat  s i nce t he Gover nment  f or  t he per i od of  i t s  

occupancy of  pet i t i oner ' s pl ant  has f or  al l  pr act i cal  pur poses 

pr eempt ed t he t r ade r out es,  i t  must  pay compensat i on f or  

what ever  t r ansf er abl e val ue t hei r  t empor ar y use may have had. "  

I d.  at  16.   I n shor t ,  t he Cour t  or der ed payment  of  

" consequent i al "  l osses.  

¶85 I n hi s concur r ence,  Just i ce Rut l edge r emar ked t hat  t he 

Cour t  had " r ecogni zed t he possi bl e compensabi l i t y  of  i nt angi bl e 

i nt er est s. "   I d.  at  22 ( Rut l edge,  J. ,  concur r i ng) .  

¶86 The di ssent  v i ewed t he deci s i on as " new const i t ut i onal  

doct r i ne. "   I d.  at  22 ( Dougl as,  J. ,  di ssent i ng) .   " The t r ut h of  

t he mat t er  i s t hat  t he Uni t ed St at es i s bei ng f or ced t o pay not  

f or  what  i t  get s but  f or  what  t he owner  l oses. "   I d.  at  23.   The 

di ssent ' s openi ng sal vo——" The Uni t ed St at es t ook t hi s pl ant  i n 

or der  t o r un a l aundr y f or  t he Ar my,  not  f or  t he publ i c" ——i s so 

bogus t hat  i t  i l l ust r at es why j udi c i al  at t empt s t o def end t he 

busi ness l osses r ul e have of t en f ai l ed.   I d.  at  22.  
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¶87 The Ki mbal l  Laundr y case i s onl y one of  sever al  

Supr eme Cour t  deci s i ons t hat  under mi ne t he f oundat i ons of  t he 

busi ness l osses r ul e.   Mor e t han a cent ur y ago,  t he Supr eme 

Cour t  consi der ed a case i n whi ch t he Uni t ed St at es condemned a 

company' s l ock and dam.   Monongahel a Navi gat i on Co.  v.  Uni t ed 

St at es,  148 U. S.  312 ( 1893) .   The Cour t  hel d t hat  t he company 

was ent i t l ed t o r ecover  compensat i on f or  t he f r anchi se t o exact  

t ol l s  as wel l  as t he val ue of  t he t angi bl e pr oper t y t aken.   I d.  

at  345.   I n ot her  cases,  t he Cour t  has pr ot ect ed l easehol d 

i nt er est s, 2 easement s, 3 and i nt angi bl e i nt er est s such as 

gover nment  ent i t l ement s, 4 t r ade secr et s, 5 l i ens, 6 and cont r act s 

i n t aki ngs. 7  The Cour t ' s  deci si ons on t aki ngs by gover nment  

r egul at i on show t he f l ui di t y i n t aki ngs l aw.   See Pennsyl vani a 

Coal  Co.  v.  Mahon,  260 U. S.  393,  415- 16 ( 1922) ,  i n whi ch Just i ce 

Hol mes obser ved t hat ,  " The gener al  r ul e .  .  .  i s ,  t hat  whi l e 

pr oper t y may be r egul at ed t o a cer t ai n ext ent ,  i f  r egul at i on 

goes t oo f ar  i t  wi l l  be r ecogni zed as a t aki ng. "   I d.  at  415.   

He added t hat ,  " We ar e i n danger  of  f or get t i ng t hat  a st r ong 

publ i c desi r e t o i mpr ove t he publ i c condi t i on i s not  enough t o 

                                                 
2 Uni t ed St at es v.  Pet t y Mot or  Co. ,  327 U. S.  372 ( 1946) .  

3 Gr i ggs v.  Count y of  Al l egheny,  369 U. S.  84 ( 1962) ;  Uni t ed 
St at es v.  Causby,  328 U. S.  256 ( 1946) .  

4 Boar d of  Regent s of  St at e Col l eges v.  Rot h,  408 U. S.  564 
( 1972) .  

5 Ruckel shaus v.  Monsant o Co. ,  467 U. S.  986 ( 1984) .  

6 Ar mst r ong v.  Uni t ed St at es,  364 U. S.  40 ( 1960) ;  Loui svi l l e 
Joi nt  St ock Land Bank v.  Radf or d,  295 U. S.  555 ( 1935) .  

7 Lynch v.  Uni t ed St at es,  292 U. S.  571 ( 1934) .  
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war r ant  achi evi ng t he desi r e by a shor t er  cut  t han t he 

const i t ut i onal  way of  payi ng f or  t he change. "   I d.  at  416. 8 

¶88 I n Wi sconsi n i n 1970 t hi s cour t  i ssued a l andmar k 

deci s i on di scar di ng t he r ul e t hat  " consequent i al "  damages ar e t o 

be " suf f er ed i n l egal  s i l ence. "   Luber  v.  Mi l waukee Count y,  47 

Wi s.  2d 271,  276,  283,  177 N. W. 2d 380 ( 1970) .   The cour t  

i nval i dat ed a st at ut or y l i mi t at i on on one f or m of  

" consequent i al "  damages.   The cour t ' s  compl et e and measur ed 

opi ni on ci t ed schol ar l y cr i t i c i sm of  t he busi ness l osses r ul e,  

sever al  of  t hi s  cour t ' s  pr evi ous opi ni ons,  r ecent  Wi sconsi n 

l egi s l at i on pr ovi di ng r el ocat i on benef i t s t o pr oper t y owner s,  

and t he Wi sconsi n Const i t ut i on t o expl ai n and suppor t  i t s  

deci s i on.  

¶89 The Luber  opi ni on' s " di scar d"  of  t he busi ness l osses 

r ul e on st at e const i t ut i onal  gr ounds may be subj ect  t o 

r econsi der at i on. 9  But  t hi s cour t  may not  undo l egi s l at i on 

                                                 
8 The maj or i t y opi ni on at t empt s t o di st i ngui sh cases ci t ed 

i n t hi s di scussi on on t he basi s t hat  t hey concer n t aki ngs and 
not  awar ds of  consequent i al  damages.   Maj or i t y op. ,  ¶20 n. 18.   
However ,  as t he def i ni t i on of  " t aki ng"  has br oadened over  t he 
year s,  t he br oadeni ng of  " j ust  compensat i on"  has f ol l owed 
accor di ngl y.   The maj or i t y f ai l s  t o acknowl edge t hat  t oday j ust  
compensat i on f or  a t aki ng may i ncl ude what  pr evi ousl y has been 
cat egor i zed as consequent i al  damages.  

9 The maj or i t y cont ends t hat  t hi s cour t  " expr essl y l i mi t ed 
t he hol di ng i n Luber  t o t he 12- mont h l i mi t  f or  r ent al  i ncome 
l osses. "   Maj or i t y op. ,  ¶17 n. 16 ( c i t i ng Rot t er  v.  Mi l waukee 
Count y Expr essway & Tr ansp.  Comm' n,  72 Wi s.  2d 553,  562- 63,  241 
N. W. 2d 440 ( 1976) ) .   I  di sagr ee.   The cr ux of  Rot t er  i s t o 
r equi r e st r i ct  compl i ance wi t h t he pr ocedur e i n t he condemnat i on 
st at ut e even when maki ng cl ai ms f or  consequent i al  damages.   The 
Rot t er  cour t  st at ed:  

 [ I n Luber ] ,  owner s of  condemned pr oper t y,  sought  
r ecover y f or  r ent  l oss f or  t hi r t y- t wo mont hs even 
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adopt ed i n t he wake and spi r i t  of  Luber  s i mpl y because t he cour t  

                                                                                                                                                             
t hough t he st at ut e onl y al l owed r ecover y f or  r ent  l oss 
f or  t he t wel ve mont hs pr ecedi ng condemnat i on.   Our  
cour t  maj or i t y hel d t hat  t he pl ai nt i f f s wer e ent i t l ed 
t o t he ent i r e r ent  l oss amount ,  pl aci ng such 
ent i t l ement  on const i t ut i onal  gr ounds.  .  .  .   Luber  
pl aced t he t hi r t y- t wo mont h r ent  l oss wi t hi n t he i t ems 
of  compensabl e i t ems of  damage under  sec.  32. 19,  
St at s.   I t  di d not  cr eat e a new cat egor y of  
" i nci dent al "  or  " consequent i al "  damages whi ch coul d be 
br ought  di r ect l y t o cour t  wi t hout  r egar d t o t he 
st at ut or y pr ocedur e as t o c l ai ms and wi t hout  meet i ng 
t he r equi r ement  of  f i l i ng a c l ai m wi t h t he commi ssi on 
or  publ i c body i nvol ved i n a t aki ng bef or e goi ng t o 
cour t .  

 The Luber  hol di ng i s t o be r ead and l i mi t ed t o 
i t s hol di ng t hat  t he t wel ve- mont h l i mi t  as t o r ent  
l osses al l owabl e was const i t ut i onal l y i nval i d.   I t  i s  
t r ue,  as Luber  not ed,  t hat  when pr oper t y i s t aken by 
condemnat i on " i nci dent al  damages ar e ver y apt  t o 
occur . "   That  i s not  t o say t hat  a cause of  act i on f or  
compensat i on f or  i nci dent al  damages has been cr eat ed 
t hat  has no bas i s or  r el at edness t o t he i t ems made 
compensabl e by sec.  32. 19,  St at s .   I t  means onl y  t hat  
payment  and t i me l i mi t s set  f or t h i n sec.  32. 19 may 
encount er  const i t ut i onal  di f f i cul t i es .  .  .  .   Thi s 
does not  al t er  t he mandat ed pr ocedur al  st eps set  f or t h 
i n sec.  32. 20,  f or  t he maki ng of  any and al l  c l ai ms by 
condemnees.  

 .  .  .  Al l  c l ai ms f or  compensat i on by condemnees 
must  be f i l ed wi t h t he commi ssi on or  publ i c  body 
i nvol ved wi t hi n t he t wo- year  t i me l i mi t  set  by t he 
st at ut e.   I t  i s  onl y af t er  di sal l owance of  such cl ai ms 
by such commi ssi on or  publ i c body t hat  t her e i s a 
r i ght  t o t ake t he cl ai m or  t he chal l enge t o commi ssi on 
di sal l owance t o cour t .  

I d.  at  562- 64 ( emphasi s added)  ( i nt er nal  c i t at i ons omi t t ed) .  

I n t hi s case,  CC Mi dwest  has not  concoct ed a novel  
const i t ut i onal  c l ai m f or  compensat i on.   CC Mi dwest  i s i nsi st i ng 
t hat  t he Ci t y of  Janesvi l l e compl y wi t h t he st at ut e.   I t  i s  t he 
c i t y ' s f ai l ur e t o compl y wi t h t he st at ut e t hat  cr eat es 
" const i t ut i onal  di f f i cul t i es. "  
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mi ght  not  agr ee wi t h i t .   The maj or i t y opi ni on mat er i al l y  

weakens cur r ent  st at e l egi s l at i on,  and,  unf or t unat el y,  t hi s 

act i on may t r i gger  t he ver y l i t i gat i on on const i t ut i onal  i ssues 

t hat  Wi s.  St at .  ch.  32 seeks t o avoi d.  

¶90 Thi s case does not  r equi r e us t o deci de const i t ut i onal  

i ssues about  t he scope of  j ust  compensat i on because we ar e asked 

t o i nt er pr et  s t at ut es.   But  a deci s i on f r om t hi s cour t  

subst i t ut i ng el usi ve and ambi guous " par amet er s"  f or  t he 

st at ut or y r equi r ement  t hat  a condemnor  t i mel y i dent i f y cur r ent l y 

avai l abl e " compar abl e r epl acement  pr oper t y"  sat i sf y i ng cer t ai n 

cr i t er i a,  i s  bound t o st i r  up l egi s l at i ve r eact i on.  

COURT OF APPEALS DECI SI ON 

¶91 I n i t s deci s i on,  t he cour t  of  appeal s expl ai ned t hat  

CC Mi dwest  cont ended t he Ci t y of  Janesvi l l e was not  ent i t l ed t o 

a wr i t  of  assi st ance t o r emove CC Mi dwest  because t he Ci t y had 

not  f i r st  made avai l abl e a " compar abl e r epl acement  pr oper t y"  as 

r equi r ed by Wi s.  St at .  § 32. 05( 8) ( b)  and ( c) .   Ci t y of  

Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2006 WI  App 21,  ¶6,  289 

Wi s.  2d 453,  719 N. W. 2d 713.   Ther e was no di sput e t hat  t he 

pr oper t i es nomi nat ed by t he Ci t y  wer e not  compar abl e r epl acement  

pr oper t i es at  t he t i me CC Mi dwest  was or der ed t o l eave t he 

pr oper t y.   Thi s  was conceded by t he Ci t y i n or al  ar gument  on 

November  22,  2005.   Thus,  t he cour t  of  appeal s addr essed t he 

l egal  quest i on of  what  t he Ci t y  was r equi r ed t o do under  t he 

st at ut es t o qual i f y f or  a wr i t  of  assi st ance.   The cour t  t r eat ed 

t hi s quest i on as a mat t er  of  st at ut or y i nt er pr et at i on.  
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¶92 I  cannot  i mpr ove on t he cour t ' s  anal ysi s of  t he 

st at ut e.   Consequent l y,  I  i nser t  her e par agr aphs 11- 19,  26,  28,  

30,  and 31 f r om Judge Ver ger ont ' s opi ni on.   At  t he concl usi on of  

t hese 13 par agr aphs,  I  wi l l  add suppl ement ar y anal ysi s.  

¶11 WI SCONSI N STAT.  § 32. 05 pr ovi des t he 
pr ocedur e f or  cer t ai n muni ci pal i t i es t o f ol l ow when 
condemni ng l and f or  cer t ai n publ i c pr oj ect s,  and t he 
par t i es agr ee t hat  t hi s i s t he appl i cabl e sect i on.   
Af t er  descr i bi ng t he pr ocedur e f or  acqui r i ng t i t l e and 
det er mi ni ng t he amount  of  compensat i on t o t he pr oper t y 
owner ,  t hi s sect i on addr esses t he occupant s of  t he 
pr oper t y and pr ovi des i n par t :  

 Condemnation for sewers and 
transportation facilities.  (8) OCCUPANCY;  
WRI T OF ASSI STANCE;  WASTE.  

 .  .  .  .   

 ( b)  No per son occupyi ng r eal  pr oper t y 
may be r equi r ed t o move f r om a dwel l i ng or  
move hi s or  her  busi ness or  f ar m wi t hout  at  
l east  90 days'  wr i t t en not i ce of  t he 
i nt ended vacat i on dat e f r om t he condemnor .   
The di spl aced per son shal l  have r ent - f r ee 
occupancy of  t he acqui r ed pr oper t y f or  a 
per i od of  30 days,  commenci ng wi t h t he next  
1st  or  15t h day of  t he mont h af t er  t i t l e 
vest s i n t he condemnor ,  whi chever  i s sooner .   
Any per son occupyi ng t he pr oper t y af t er  t he 
dat e t hat  t i t l e vest s i n t he condemnor  i s 
l i abl e t o t he condemnor  f or  al l  wast e 
commi t t ed or  al l owed by t he occupant  on t he 
l ands condemned dur i ng t he occupancy.   The 
condemnor  has t he r i ght  t o possessi on when 
t he per sons who occupi ed t he acqui r ed 
pr oper t y vacat e,  or  hol d over  beyond t he 
vacat i on dat e est abl i shed by t he condemnor ,  
whi chever  i s sooner ,  except  as pr ovi ded 
under  par .  ( c) .   I f  t he condemnor  i s deni ed 
t he r i ght  of  possessi on,  t he condemnor  may,  
upon 48 hour s '  not i ce t o t he occupant ,  appl y 
t o t he c i r cui t  cour t  wher e t he pr oper t y i s 
l ocat ed f or  a wr i t  of  assi st ance t o be put  
i n possessi on.   The circuit court shall 
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grant the writ of assistance if all 
jurisdictional requirements have been 
complied with, if the award has been paid or 
tendered as required and if the condemnor 
has made a comparable replacement property 
available to the occupants, except as 
provided under par. (c). 

 ( c)  The condemnor may not require the 
persons who occupied the premises on the 
date that title vested in the condemnor to 
vacate until a comparable replacement 
property is made available.  Thi s par agr aph 
does not  appl y t o any per son who wai ves hi s 
or  her  r i ght  t o r ecei ve r el ocat i on benef i t s 
or  ser vi ces under  s.  32. 197 or  who i s not  a 
di spl aced per son,  as def i ned under  s.  
32. 19( 2) ( e) ,  unl ess t he acqui r ed pr oper t y i s 
par t  of  a pr ogr am or  pr oj ect  r ecei v i ng 
f eder al  f i nanci al  assi st ance.  

( Emphasi s added. )  

¶12 WI SCONSI N STAT.  § 32. 19,  ent i t l ed 
" Addi t i onal  i t ems payabl e, "  pr ovi des f or  payment s t o 
per sons di spl aced by publ i c pr oj ect s and i ncl udes 
payment s t o bot h owner s and t enant s and t o busi nesses,  
f ar m oper at i ons,  and i ndi v i dual s i n dwel l i ngs,  al l  as 
def i ned i n t hi s  sect i on.   The decl ar at i on of  pur pose 
i n § 32. 19( 1)  pr ovi des as f ol l ows:  

 ( 1)  DECLARATI ON OF PURPOSE.   The 
l egi s l at ur e decl ar es t hat  i t  i s  i n t he 
publ i c i nt er est  t hat  per sons di spl aced by 
any publ i c pr oj ect  be f ai r l y compensat ed by 
payment  f or  t he pr oper t y acqui r ed and ot her  
l osses her ei naf t er  descr i bed and suf f er ed as 
t he r esul t  of  pr ogr ams desi gned f or  t he 
benef i t  of  t he publ i c as a whol e;  and t he 
l egi s l at ur e f ur t her  f i nds and decl ar es t hat ,  
not wi t hst andi ng subch.  I I ,  or  any ot her  
pr ovi s i on of  l aw,  payment  of  such r el ocat i on 
assi st ance and assi st ance i n t he acqui s i t i on 
of  r epl acement  housi ng ar e pr oper  cost s of  
t he const r uct i on of  publ i c 
i mpr ovement s.  .  .  .   

¶13 A " compar abl e r epl acement  busi ness"  i s 
def i ned i n WI S.  STAT.  § 32. 19( 2) ( c)  as:  
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 [ A]  r epl acement  busi ness whi ch,  
when compar ed wi t h t he busi ness pr emi ses 
bei ng acqui r ed by t he condemnor ,  i s  adequat e 
f or  t he needs of  t he busi ness,  i s r easonabl y 
s i mi l ar  i n al l  maj or  char act er i st i cs,  i s  
f unct i onal l y equi val ent  wi t h r espect  t o 
condi t i on,  st at e of  r epai r ,  l and ar ea,  
bui l di ng squar e f oot age r equi r ed,  access t o 
t r anspor t at i on,  ut i l i t i es and publ i c 
ser vi ce,  i s  avai l abl e on t he mar ket ,  meet s 
al l  appl i cabl e f eder al ,  st at e or  l ocal  codes 
r equi r ed of  t he par t i cul ar  busi ness bei ng 
conduct ed,  i s wi t hi n r easonabl e pr oxi mi t y of  
t he busi ness acqui r ed and i s sui t ed f or  t he 
same t ype of  busi ness conduct ed by t he 
acqui r ed busi ness at  t he t i me of  
acqui s i t i on.  

¶14 WI SCONSI N STAT.  § 32. 19( 3) ( a)  pr ovi des f or  
payment  of  cer t ai n act ual  movi ng expenses as wel l  as 
act ual  r easonabl e expenses necessar y t o r eest abl i sh a 
busi ness not  t o exceed $10, 000,  wi t h an except i on;  
under  par a.  ( b)  a di spl aced busi ness may el ect  i nst ead 
t o r ecei ve a f i xed payment  est abl i shed by r egul at i on,  
whi ch i s capped at  $20, 000.   Par agr aph ( c)  pr ovi des 
f or  an addi t i onal  payment  f or  per sons who moved t hei r  
busi nesses,  el ect ed payment s under  par a.  ( a) ,  and 
wi t hi n t wo year s of  t he r ecei pt  of  t hat  payment  
di scont i nued t hei r  busi ness,  up t o a combi ned maxi mum 
of  $20, 000.  

¶15 WI SCONSI N STAT.  § 32. 19( 4m) ( b)  addr esses 
payment s t o busi ness owner s who r ent  and ar e di spl aced 
i f  such an owner  ei t her  r ent s or  pur chases a 
compar abl e r epl acement  busi ness wi t hi n t wo year s af t er  
vacat i ng t he acqui r ed pr oper t y.   The condemnor  must  
pay t he owner  of  t he di spl aced busi ness based on a 
f or mul a t hat  compar es t he mont hl y r ent  pai d f or  t he 
acqui r ed pr oper t y t o t he mont hl y r ent  of  a compar abl e 
r epl acement  busi ness i n an amount  not  t o exceed 
$30, 000.  

¶16 Focusi ng f i r st  on t he l anguage of  WI S.  STAT.  
§ 32. 05( 8) ( c) ,  t hat  sect i on pl ai nl y pr ohi bi t s a 
condemnor  f r om r equi r i ng t he occupant  of  t he pr emi ses 
t o vacat e " unt i l  a compar abl e r epl acement  pr oper t y i s  
made avai l abl e, "  wi t h cer t ai n except i ons not  
appl i cabl e her e.   Subsect i on ( 8) ( b)  r epeat s t hat  same 
obl i gat i on i n t he cont ext  of  t he i ssuance of  a wr i t  of  
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assi st ance:  havi ng " made a compar abl e r epl acement  
pr oper t y avai l abl e t o t he occupant s .  .  .  "  ( wi t h t he 
except i ons pr ovi ded f or  i n par a.  ( c) )  i s  one of  t he 
condi t i ons f or  t he i ssuance of  t he wr i t .   Whi l e t her e 
i s no def i ni t i on of  " compar abl e r epl acement  pr oper t y"  
i n § 32. 05,  WI S.  STAT.  § 32. 19( 2) ( b) ,  ( c) ,  and ( d)  
def i ne " compar abl e dwel l i ng, "  " compar abl e r epl acement  
busi ness, "  and " compar abl e r epl acement  f ar m 
oper at i on, "  each of  t hese def i ni t i ons cor r espondi ng t o 
t he cat egor i es of  di spl aced per sons def i ned i n par as.  
( e)  and ( h)  of  § 32. 19( 2) .   Nei t her  par t y her e has 
suggest ed t hat  " compar abl e r epl acement  pr oper t y"  i n 
§ 32. 05( 8) ( b)  and ( c)  has any meani ng ot her  t han t hat  
def i ned i n § 32. 19( 2) ( b) - ( d) .   We concl ude t hat  
" compar abl e r epl acement  pr oper t y"  i n § 32. 05( 8) ( b)  and 
( c)  pl ai nl y r ef er s t o t hose t hr ee cat egor i es of  
r epl acement  pr oper t i es as def i ned i n § 32. 19( 2) ( b) -
( d) .   The appl i cabl e def i ni t i on i n t hi s case i s t hat  
of  a " compar abl e r epl acement  busi ness"  i n 
§ 32. 19( 2) ( c) ,  as t he Ci t y has i mpl i c i t l y  conceded i n 
i t s ar gument s.  

¶17 We concl ude t her e i s not hi ng i n t he l anguage 
of  WI S.  STAT.  § 32. 19( 3)  or  ( 4m) ,  or  any ot her  
subsect i on of  WI S.  STAT.  § § 32. 05 or  32. 19,  t hat  
suppor t s t he Ci t y ' s posi t i on t hat  i t  need not  make 
avai l abl e a compar abl e r epl acement  pr oper t y meet i ng 
t he def i ni t i ons of  § 32. 19( 2) ( b) - ( d) ,  but  i nst ead need 
onl y i dent i f y pr oper t y t hat  coul d be made compar abl e 
and of f er  t he payment s r equi r ed by § 32. 19( 3)  and 
( 4m) .  

¶18 The movi ng expenses descr i bed i n WI S.  STAT.  
§ 32. 19( 3) ( a)  pl ai nl y ar e expenses t hat  woul d be 
i ncur r ed i n r el ocat i ng t o a compar abl e r epl acement  
pr oper t y and cannot  r easonabl y be r ead as l i mi t i ng t he 
condemnor ' s obl i gat i on t o make a compar abl e 
r epl acement  pr oper t y avai l abl e.   The payment s under  
subsec.  ( 4m) ( b)  ar e expl i c i t l y  based on a compar i son 
of  r ent  f or  t he acqui r ed pr oper t y t o r ent  f or  a 
compar abl e r epl acement  busi ness and t hus cannot  
r easonabl y be r ead as a l i mi t at i on on t he obl i gat i on 
t o make avai l abl e a compar abl e r epl acement  pr oper t y.   
The evi dent  pur pose of  subsec.  ( 4m) ( b)  i s t o pr ovi de 
some compensat i on t o a di spl aced busi ness owner  wher e 
t he r ent  f or  a compar abl e r epl acement  busi ness i s 
hi gher  t han t hat  pr evi ousl y pai d;  no l anguage i n t he 
st at ut e suggest s t hat  t hi s compensat i on af f ect s t he 
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condemnor ' s obl i gat i on t o make avai l abl e a compar abl e 
r epl acement  busi ness pr oper t y.  

¶19 Si mi l ar l y,  t he Ci t y ' s ar gument  t hat  t he 
payment  i n WI S.  STAT.  § 32. 19( 3) ( c)  i s  i nt ended t o 
f ul f i l l  t he condemnor ' s obl i gat i on when t her e i s no 
compar abl e r epl acement  pr oper t y has no basi s i n t he 
st at ut or y l anguage.   The compar abl e r epl acement  
pr oper t y must  be made avai l abl e bef or e t he occupant  
can be r equi r ed t o vacat e t he acqui r ed pr oper t y,  WI S.  
STAT.  § 32. 05( 8) ( c) ,  wher eas t he payment  under  
§ 32. 19( 3) ( c)  i s  avai l abl e onl y af t er  t he occupant  has 
vacat ed.   The payment  i n t hi s  par agr aph i s avai l abl e 
when a busi ness owner  moves t he busi ness,  obt ai ns 
payment  f or  movi ng expenses,  and t hen wi t hi n t wo year s 
of  t hat  payment  deci des t o di scont i nue t he busi ness at  
t he new l ocat i on.  

.  .  .  .   

¶26 Unl i ke t he owner  i n Dot t y Dumpl i ng' s ,  CC 
Mi dwest  i s not  ar gui ng t hat  " make avai l abl e"  i n WI S.  
STAT.  § 32. 05( 8)  means " pay f or , "  whi ch was t he 
essence of  t he owner ' s ar gument  i n Dot t y Dumpl i ng' s .   
Rat her ,  CC Mi dwest ' s posi t i on i s t hat  " maki ng 
avai l abl e"  a compar abl e r epl acement  pr oper t y under  
§ 32. 05( 8) ( b)  and ( c)  means i dent i f y i ng a pr oper t y 
t hat  meet s t he appl i cabl e def i ni t i on i n WI S.  STAT.  
§ 32. 19( b) - ( d) .  

.  .  .  .   

¶28 We ar e per suaded t hat  t he i ssue pr esent ed on 
t hi s appeal  i s  not  r esol ved by Bassi nger  or  Dot t y 
Dumpl i ng' s .   A r equi r ement  t hat  a condemnor  i dent i f y a 
compar abl e r epl acement  pr oper t y meet i ng t he appl i cabl e 
def i ni t i on i n WI S.  STAT.  § 32. 19( 2) ( b) - ( d)  bef or e 
maki ng an occupant  vacat e does not  i mpose an " open-
ended"  f i nanci al  obl i gat i on on t he condemnor  and does 
not  r ender  t he pr ovi s i ons f or  payment s i n § 32. 19 
meani ngl ess.   I t  i s  not  i nconsi st ent  f or  t he 
l egi s l at ur e t o pr ovi de t hat  an occupant  may not  be 
r equi r ed t o vacat e unl ess t he condemnor  has i dent i f i ed 
a compar abl e r epl acement  pr oper t y meet i ng t he 
st at ut or y def i ni t i on,  even t hough t he condemnor ' s 
f i nanci al  obl i gat i ons t o assi st  t he occupant  ar e 
l i mi t ed by t he pr ovi s i ons f or  payment s i n § 32. 19.  

.  .  .  .   
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¶30 We acknowl edge t hat  const r ui ng WI S.  STAT.  
§ 32. 05( 8) ( b)  and ( c)  t o r equi r e t hat  t he condemnor  
i dent i f y a compar abl e r epl acement  pr oper t y meet i ng t he 
appl i cabl e def i ni t i on i n WI S.  STAT.  § 32. 19( 2) ( b) - ( d)  
may i mpose si gni f i cant  i mpedi ment s t o publ i c pr oj ect s 
i n cases wher e no such pr oper t y exi st s.   However ,  we 
do not  agr ee our  const r uct i on wi l l  l ead t o absur d 
r esul t s.   Whi l e t her e ar e i mpor t ant  publ i c pol i c i es 
t hat  f avor  f aci l i t at i ng t he condemnat i on of  pr oper t y 
and r emoval  of  occupant s when t he pr oper t y i s 
necessar y f or  pr oj ect s t hat  benef i t  t he publ i c,  t her e 
ar e al so i mpor t ant  publ i c pol i c i es t hat  f avor  ensur i ng 
t hat  di spl aced occupant s have a compar abl e pr oper t y t o 
move t o.   I t  i s  f or  t he l egi s l at ur e t o deci de t he 
pr oper  bal ance,  wi t hi n t he par amet er s of  
const i t ut i onal  r equi r ement s,  bet ween t hese pol i c i es 
when t her e i s  a conf l i c t .   The l egi s l at ur e coul d 
r easonabl y deci de t hat  a condemnor  shoul d not  be abl e 
t o r emove an occupant  i f  t her e i s no compar abl e 
r epl acement  pr oper t y f or  i t  t o move t o,  even i f  t hi s 
means modi f y i ng,  or  even not  goi ng ahead wi t h,  a 
desi r abl e publ i c pr oj ect .  

¶31 We ar e sat i sf i ed t hat  t he l egi s l at ur e has 
expr essed t hi s i nt ent  i n t he pl ai n l anguage of  WI S.  
STAT.  § 32. 05( 8) ( b)  and ( c)  and WI S.  STAT.  
§ 32. 19( 2) ( b) - ( d) .   The l egi s l at ur e coul d have st at ed 
t hat  t he condemnor  coul d r equi r e an occupant  t o vacat e 
i f  no compar abl e r epl acement  pr oper t y exi st ed;  i t  
coul d have def i ned compar abl e r epl acement  pr oper t y i n 
l ess r est r i ct i ve ways;  i t  coul d have pr ovi ded t hat  i f  
t he condemnor  of f er s al l  t he payment s t o whi ch an 
occupant  i s ent i t l ed under  § 32. 19,  i t  has sat i sf i ed 
t he obl i gat i on t o make avai l abl e a compar abl e 
r epl acement  pr oper t y bef or e r equi r i ng t he occupant  t o 
vacat e.   However ,  t he l egi s l at ur e has done none of  
t hese t hi ngs.   I nst ead i t  has chosen t o pl ai nl y st at e 
t hat  a condemnor  may not  r equi r e an occupant  t o vacat e 
" unt i l  a compar abl e r epl acement  pr oper t y i s made 
avai l abl e, "  § 32. 05( 8) ( c) ,  and i t  has chosen t o ver y 
speci f i cal l y def i ne t hr ee cat egor i es of  compar abl e 
r epl acement  pr oper t i es i n § 32. 19( 2) ( b) - ( d) .  

CC Mi dwest ,  289 Wi s.  2d 453,  ¶¶11- 19,  26,  28,  30,  31.  
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ADDI TI ONAL COMMENT 

 ¶93 The Ci t y ar gues t hat  t hi s pl ai n r eadi ng anal ysi s i s 

r adi cal  and cannot  be suppor t ed by t he l egi s l at i ve hi st or y.   I  

di sagr ee.  

¶94 Cour t s have of t en sai d t hat  t he r ul e agai nst  

consequent i al  or  i nci dent al  damages shoul d be addr essed by 

Congr ess or  by st at e l egi s l at ur es.   The advi ce f r om Just i ce 

Dougl as on t hi s poi nt  i s  quot ed i n Luber ,  47 Wi s.  2d at  277 

( quot i ng Uni t ed St at es v.  Gener al  Mot or s Cor p. ,  323 U. S.  373,  

385 ( 1945)  ( Dougl as,  J. ,  concur r i ng) ) .   Bot h Congr ess and t he 

Wi sconsi n Legi s l at ur e have act ed on t hi s advi ce,  and i n t he 

pr ocess t hey have made a val i ant  ef f or t  t o head of f  cost l y 

l i t i gat i on on t he scope of  j ust  compensat i on.    

¶95 I n 1970 Congr ess passed t he Uni f or m Rel ocat i on 

Assi st ance and Real  Pr oper t y Acqui s i t i on Pol i c i es Act ,  P. L.  91-

646,  84 St at .  1894;  42 U. S. C.  §§ 4621- 4638.   Thi s l egi s l at i on 

pr ovi ded i n par t  t hat  t he head of  a f eder al  agency coul d not  

appr ove any gr ant  t o a st at e agency f or  any pr ogr am " whi ch wi l l  

r esul t  i n t he di spl acement  of  any per son"  unl ess t he agency head 

had r ecei ved sat i sf act or y assur ance t hat  f ai r  and r easonabl e 

r el ocat i on payment s and assi st ance woul d be pr ovi ded t o or  f or  

t he di spl aced per son.   The Wi sconsi n Legi s l at ur e r ushed t o 

compl y wi t h t hi s f eder al  l aw and,  i n most  r espect s,  i t  

s t r engt hened exi st i ng r el ocat i on benef i t s.   See Ch.  103,  Laws of  

1971;  61 Op.  At t ' y  Gen.  49 ( 1972) ;  61 Op.  At t ' y  Gen.  197 ( 1972) .   

I n 1974 t he Nat i onal  Conf er ence of  Commi ssi oner s on Uni f or m 

St at e Laws al so pr omul gat ed a Uni f or m Emi nent  Domai n Code t hat  
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i ncl uded l i ber al i zed pr ovi s i ons on j ust  compensat i on and 

r el ocat i on benef i t s.  

¶96 Wi sconsi n had begun st at ut or y modi f i cat i on of  t he 

busi ness l osses r ul e i n 1959.   See § 1,  ch.  639,  Laws of  1959.   

Sect i on 32. 19 was cr eat ed i n 1961.   See § 18,  ch.  486,  Laws of  

1961.   Thus t he subj ect  of  addi t i onal  compensat i on and 

assi st ance was not  new t o t he l egi s l at ur e.   But  t he f eder al  act  

as wel l  as t he Luber  deci s i on gener at ed subst ant i al  addi t i onal  

l egi s l at i ve act i v i t y.  

¶97 At  t he begi nni ng of  t he 1981 l egi s l at i ve sessi on,  t he 

decl ar at i on of  pur pose f or  r el ocat i on benef i t s i n 

Wi s.  St at .  § 32. 19( 1) 10 and t he def i ni t i ons of  " compar abl e 

dwel l i ng, "  " compar abl e r epl acement  busi ness, "  and " compar abl e 

r epl acement  f ar m oper at i on"  wer e al r eady i n pl ace.   

Wi s.  St at .  § 32. 19( 1) ,  ( 2) ( f ) ,  ( g) ,  and ( h)  ( 1979- 80) .   But  

Wi s.  St at .  § 32. 05( 8)  was much di f f er ent  f r om what  i t  i s  t oday,  

because i t  made no r ef er ence t o " compar abl e r epl acement  

pr oper t y. "   I t  r ead:  

 ( 8)  Occupancy;  Wr i t  of  Assi st ance;  Wast e.   The 
condemnor  shal l  al l ow any per son occupyi ng t he 
pr oper t y on t he dat e t hat  t i t l e vest s i n t he condemnor  
t o cont i nue t o occupy t he pr oper t y f or  at  l east  one 
mont h af t er  t hat  dat e.   The condemnor  may not  char ge 
r ent  f or  any pr oper t y occupi ed af t er  t he dat e t hat  
t i t l e vest s i n t he condemnor  by a per son who occupi ed 
t he pr oper t y on t hat  dat e.   Any per son occupyi ng t he 
pr oper t y af t er  t he dat e t hat  t i t l e vest s i n t he 
condemnor  shal l  be l i abl e t o t he condemnor  f or  al l  
wast e commi t t ed or  al l owed by t he occupant  on t he 
l ands condemned dur i ng t he occupancy.   The condemnor  

                                                 
10 Thi s was ci t ed i n ¶12 of  t he cour t  of  appeal s deci s i on.   

See ¶92 above.  
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shal l  have t he r i ght  t o possessi on when t he per sons 
who occupi ed t he pr oper t y on t he dat e t hat  t i t l e vest s 
i n t he condemnor  vacat e,  or  one mont h af t er  t he dat e 
t hat  t i t l e vest s i n t he condemnor ,  whi chever  i s 
sooner .   Thi s t i me per i od may be ext ended by t he 
c i r cui t  cour t ,  i f  t he cour t  deems i t  r easonabl e under  
t he c i r cumst ances.   I f  t he condemnor  i s deni ed t he 
r i ght  of  possess i on,  t he condemnor  may,  upon 48 hour s '  
not i ce t o t he occupant ,  appl y t o t he c i r cui t  cour t  
wher e t he pr oper t y i s l ocat ed f or  a wr i t  of  assi st ance 
t o be put  i n possessi on.   The ci r cui t  cour t  shal l  
gr ant  t he wr i t  of  assi st ance i f  al l  j ur i sdi ct i onal  
r equi r ement s have been compl i ed wi t h and i f  t he awar d 
has been pai d or  t ender ed as r equi r ed.  

Wi s.  St at .  § 32. 05( 8)  ( 1979- 80) .  

 ¶98 Dur i ng t he 1981 sessi on,  t he Depar t ment  of  I ndust r y,  

Labor  and Human Rel at i ons ( DI LHR)  asked Senat or  Jer ome Van 

Si st i ne t o i nt r oduce l egi s l at i on amendi ng Wi s.  St at .  § 32. 05( 8)  

and sever al  ot her  pr ovi s i ons i n Chapt er  32.   See 1981 S. B.  562.   

The bi l l  anal ysi s r ead i n par t :  

 ( 1)  Cur r ent  l aw i s uncl ear  and cont r adi ct or y i n 
r egar d t o t he condi t i ons and t er ms of  cont i nued 
occupancy by di spl aced per sons dur i ng t he per i od af t er  
acqui s i t i on but  bef or e di spl acement .   Thi s bi l l  
pr ovi des t hat  no per son may be r equi r ed t o move 
wi t hout  at  l east  90 days'  wr i t t en not i ce f r om t he 
condemnor  and unt i l  a compar abl e r epl acement  pr oper t y 
i s made avai l abl e.  

 ( 2)  Cur r ent  l aw pr ovi des t hat  i f  a compar abl e 
dwel l i ng i s not  avai l abl e wi t hi n t he st at ut or y 
monet ar y l i mi t s,  t he condemnor  may exceed t he l i mi t s 
and make payment s necessar y t o pr ovi de a compar abl e 
r epl acement  dwel l i ng.   Thi s bi l l  r equi r es t he 
condemnor  t o exceed t he monet ar y l i mi t s under  t hese 
ci r cumst ances.   ( Emphasi s added. )  

¶99 Senat or  Van Si st i ne' s bi l l  di d not  pass,  but  Gover nor  

Ant hony Ear l  submi t t ed DI LHR' s " compar abl e r epl acement  pr oper t y"  

l anguage i n hi s f i r st  bi enni al  budget ,  and i t  was appr oved 
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wi t hout  change.   See 1983 Wi s.  Act  27,  § 877;  see al so 1983 Wi s.  

Act  27,  § 878.  

¶100 I n shor t ,  t he r equi r ement  t o make a " compar abl e 

r epl acement  pr oper t y"  avai l abl e was submi t t ed t o t he l egi s l at ur e 

by t he execut i ve br anch,  f i r st  under  Gover nor  Lee Dr eyf us,  t hen 

under  Gover nor  Ant hony Ear l .   The l anguage emanat ed f r om and was 

appr oved by DI LHR whi ch was char ged wi t h t he r esponsi bi l i t y  of  

admi ni st er i ng a maj or  por t i on of  t he r el ocat i on pr ovi s i ons i n 

t he l aw.   Pr esumabl y,  af t er  year s of  wor ki ng wi t h st at e and 

f eder al  l aws on r el ocat i on,  st at e r egul at or s knew what  t hey wer e 

doi ng.    

¶101 The DI LHR package of  pr oposal s  di d not  r equi r e a 

condemnor  t o exceed st at ut or y payment  l i mi t s f or  a " compar abl e 

r epl acement  busi ness"  as i t  di d f or  a " compar abl e dwel l i ng. "   

But  t he cont i nui ng caps on r el ocat i on payment s f or  busi nesses 

and f ar m oper at i ons ar e mi t i gat ed somewhat  by f or c i ng t he 

condemnor  t o st r i ct l y compl y wi t h t he l aw. 11  St r i ct  compl i ance 

                                                 
11 " Because t he power  of  emi nent  domai n under  WI S.  STAT.  ch.  

32 i s ext r aor di nar y,  we st r i ct l y const r ue t he condemnor ' s power  
under  WI S.  STAT.  § 32. 05,  whi l e l i ber al l y const r ui ng pr ovi s i ons 
f avor i ng t he l andowner ,  i ncl udi ng avai l abl e r emedi es and 
compensat i on. "   TFJ Nomi nee Tr ust  v.  DOT,  2001 WI  App 116,  ¶10,  
244 Wi s.  2d 242,  629 N. W. 2d 57 ( c i t i ng Mi esen v.  DOT,  226 
Wi s.  2d 298,  304,  594 N. W. 2d 821 ( Ct .  App.  1999) ) ;  see al so 
Shepher d Legan Al dr i an Lt d.  v.  Vi l l .  of  Shor ewood,  182 
Wi s.  2d 472,  478,  513 N. W. 2d 686 ( Ct .  App.  1994) .   Thi s 
f or mul at i on can be t r aced back t o Aer o Aut o Par t s,  I nc.  v.  
Depar t ment  of  Tr anspor t at i on,  78 Wi s.  2d 235,  241,  253 
N. W. 2d 896 ( 1977) ,  i n whi ch t he cour t  quot ed 1 Ni chol s,  Emi nent  
Domai n § 3. 213[ 4]  ( r ev.  3d ed.  1976) :  

The r ul e of  st r i ct  const r uct i on appl i es t o t he power  
of  t he condemnor  and t o t he exer ci se of  such power .   
I t  i s  a r ul e i nt ended f or  t he benef i t  of  t he owner  who 
i s depr i ved of  pr oper t y agai nst  hi s wi l l .   I t  f ol l ows,  
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r equi r es a condemnor  t o i dent i f y a " compar abl e r epl acement  

pr oper t y"  t hat  exi st s.   St r i ct  compl i ance may nudge t he par t i es 

t o negot i at e t i me t o t ur n a pot ent i al  " compar abl e r epl acement  

pr oper t y"  i nt o an avai l abl e " compar abl e r epl acement  pr oper t y" ——

cur r ent  avai l abi l i t y  bei ng a condi t i on pr ecedent  t o i ssuance of  

a wr i t .   Thi s i s pr eci sel y what  t he st at ut e r equi r es.  

¶102 The Ci t y ar gues t hat  t he cour t  of  appeal s '  pl ai n 

r eadi ng anal ysi s i s unr easonabl e because i t  may pr event  t he 

condemnor  f r om ever  r emovi ng t he condemnee.   Agai n,  I  di sagr ee.  

¶103 A par t y seeki ng a wr i t  of  assi st ance i s r equi r ed t o 

make avai l abl e a " compar abl e r epl acement  pr oper t y. "   

Wi s.  St at .  § 32. 05( 8) .   Whet her  a nomi nat ed pr oper t y i s a 

" compar abl e r epl acement  pr oper t y"  i s a quest i on t o be r esol ved 

by t he c i r cui t  cour t .   I f  t he condemnor  pr evai l s i n cour t ,  i t  

obt ai ns a wr i t  and f or ces t he condemnee' s r emoval . 12  Hence,  

                                                                                                                                                             
t her ef or e,  t hat  t he conver se of  t hi s r ul e i s al so 
t r ue.   St at ut or y pr ovi s i ons i n f avor  of  an owner ,  such 
as pr ovi s i ons r egul at i ng t he r emedi es of  such owner  
and t he compensat i on t o be pai d t o hi m,  ar e t o be 
l i ber al l y const r ued.   

12 Wi sconsi n' s busi ness r epl acement  payment s,  whi ch wer e 
once consi der ed a subst ant i al  r i ght  and a br eakt hr ough i n t he 
l aw of  emi nent  domai n,  have been er oded by t i me.   Si nce 1977 and 
1979 when t he l egi s l at ur e pr ovi ded f or  maxi mum busi ness 
r epl acement  payment s of  $50, 000 f or  busi ness owner s and $30, 000 
f or  busi ness t enant s r espect i vel y,  t he l egi s l at ur e has never  
i ncr eased t hese maxi mums.   We under st and t hat  $50, 000 f r om 1977 
and $30, 000 f r om 1979 ar e not  wor t h t he same i n t oday' s wor l d.   
Accor di ng t o t he Uni t ed St at es Depar t ment  of  Labor ,  what  was 
wor t h $50, 000 i n 1977 i s now wor t h $171, 575. 08,  and what  was 
wor t h $30, 000 i n 1979 i s now wor t h $85, 929. 34.   U. S.  Dep' t  of  
Labor ,  Bur eau of  Labor  St at i st i cs,  
ht t p: / / www. bl s. gov/ bl s/ i nf l at i on. ht m ( l ast  v i s i t ed June 26,  
2007) .    



No.   2004AP267. dt p 
 

22 
 

compl i ance wi t h t he r equi r ement  gr eat l y benef i t s t he condemnor .   

I f  t he condemnor  does not  pr evai l ,  i t  wi l l  l ook anew f or  

" compar abl e r epl acement  pr oper t y" ——wi t h mor e pr eci se i nf or mat i on 

on what  i s r equi r ed——or  i t  wi l l  negot i at e an agr eement  wi t h t he 

condemnee.    

¶104 A muni ci pal i t y shoul d make a r eal i st i c assessment  of  

whet her  a " compar abl e r epl acement  pr oper t y"  i s avai l abl e ear l y 

on and devel op an appr opr i at e st r at egy.   A " compar abl e 

r epl acement  pr oper t y"  may not  al ways be avai l abl e.   I f  t he 

muni ci pal i t y i s abl e t o pur chase t he under l y i ng pr oper t y i nst ead 

of  condemni ng i t ,  t he muni ci pal i t y ought  t o be abl e t o assume 

t he or i gi nal  owner ' s r i ght s under  a l ease.   Ther eaf t er ,  i t  may 

seek t o evi ct  t enant s under  nor mal  l andl or d- t enant  l aw.   See 

Wi s.  St at .  §§ 704. 17,  704. 19.   I f  t he muni ci pal i t y i s r equi r ed 

t o condemn t he pr oper t y i nst ead of  pur chasi ng i t ,  i t  may be 

necessar y t o condemn t he ent i r et y of  any busi ness t hat  woul d 

have occupancy r i ght s on t he pr oper t y under  Wi s.  St at . § 32. 05( 8)  

and pay accor di ngl y.   The cost  woul d be bor ne by t he publ i c,  

whi ch pr esumabl y benef i t s f r om t he t aki ng.  

¶105 I f  t he l aw i s not  i nt er pr et ed i n a way t hat  r equi r es 

t he avai l abi l i t y  of  a " compar abl e r epl acement  pr oper t y"  t i ed t o 

t he def i ni t i ons i n Wi s.  St at .  § 32. 19( 2) ,  i t  i s  l i kel y t o 

dest r oy exi st i ng busi nesses or  l eave i ndi v i dual s wi t hout  a home.  

                                                                                                                                                             
Shoul d t he l egi s l at ur e want  t o mi ni mi ze t he di sr upt i on t o 

busi ness owner s and t enant s,  i t  shoul d i ncr ease t he st at ut or y 
maxi mums f or  busi ness r epl acement  payment s i n 
Wi s.  St at .  § 32. 19( 4m) .  
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¶106 The maj or i t y i s  s i mpl y not  pr epar ed t o appl y  c l ear  

st at ut or y l anguage.   I t s i nj ect i on of  ambi guous " par amet er s"  

i nt o t he st at ut or y scheme may hel p t he condemnor  but  does 

absol ut el y not hi ng t o hel p t he condemnee.   I t s appar ent  r el i ance 

on pot ent i al  compar abl e r epl acement  pr oper t i es i s a di r ect  

cont r adi ct i on of  t he st at ut or y l anguage.  

¶107 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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¶108 LOUI S B.  BUTLER,  JR. ,  J.    (dissenting).  I  agr ee wi t h 

and adopt ,  f or  pur poses of  t hi s opi ni on,  Just i ce Wi l cox' s 

concur r i ng opi ni on, 1 and i t s  di scussi on of  " compar abl e 

r epl acement  busi ness"  pur suant  t o Wi s.  St at .  § 39. 19( 2) ( c) .   

Ther e i s no need t o r epeat  t hat  anal ysi s her e.   Appl y i ng hi s 

anal ysi s of  t he st at ut e t o t he f act s of  t hi s case,  I  st r ongl y 

di sagr ee wi t h hi s concl usi on t hat  t he pr oper t y at  1700 East  

Del avan Dr i ve i n Janesvi l l e const i t ut ed a " compar abl e 

r epl acement  busi ness. " 2  Accor di ngl y,  I  di ssent .  

¶109 The af f i davi t  of  Mi chael  Ryan,  t he t er mi nal  manager  

f or  CC Mi dwest ,  st r essed t he need f or  a cr oss- docki ng3 

ar r angement  f or  t he l oadi ng and unl oadi ng of  t r ucks.   The 

af f i davi t  poi nt ed out  t hat  t he l oadi ng and unl oadi ng of  f r ei ght  

i s accompl i shed wi t h f or k l i f t s,  and t hat  by f ar  t he most  t i me 

ef f i c i ent  way t o l oad and unl oad i s wi t h a cr oss- dock oper at i on.   

Thi s ar r angement  al l owed CC Mi dwest  t o mi ni mi ze " t r af f i c  j ams"  

bet ween f or kl i f t s.  

¶110 Wi t hout  a cr oss- dock oper at i on,  accor di ng t o Ryan,  

f or k l i f t s  must  l oop out  of  t he back of  one t r uck and i nt o t he 

back of  anot her .   Thi s t ype of  oper at i on causes i nt er f er ence 

                                                 
1 That  i s,  al l  but  ¶60 of  Just i ce Wi l cox' s concur r i ng 

opi ni on.   I n my vi ew,  t he pr oper  appl i cat i on of  Just i ce Wi l cox' s 
anal ysi s necessi t at es a di ssent  under  t hese f act s.  

2 I  agr ee wi t h Just i ce Wi l cox t hat  none of  t he ot her  
pr oper t i es const i t ut e a " compar abl e r epl acement  busi ness. "   
Just i ce Wi l cox' s concur r ence,  ¶¶61- 62.  

3 Cr oss- docki ng i s a pr act i ce i n l ogi st i cs of  unl oadi ng 
mat er i al s f r om an i ncomi ng semi - t r ai l er  t r uck and l oadi ng t hese 
mat er i al s i n out bound t r ai l er s,  wi t h l i t t l e or  no st or age i n 
bet ween.  
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bet ween f or kl i f t  oper at or s and r esul t s i n not  onl y a l oss of  

t i me and ef f i c i ency,  but  pr esent s a saf et y hazar d as wel l .   Thi s  

i s because f r ei ght  i s st acked on pal l et s up t o seven f eet  hi gh 

and ei ght  and one- hal f  f eet  wi de.   Thus,  t he oper at or  has 

vi r t ual l y no vi s i bi l i t y  t o t he f r ont .  

¶111 Ryan made i t  c l ear  t hat  cr oss- dock capabi l i t i es wer e 

essent i al  t o t hei r  l ess- t han- t r uckl oad ( LTL)  pr ocess,  and t hat  

any pr oper t y t hat  was t o meet  CC Mi dwest ' s needs must  have t hi s 

pr ocess,  as t hei r  t hen- exi st i ng t er mi nal  di d.   A t ot al  of  t went y 

docks wer e needed,  t he same number  CC Mi dwest  t hen had i n pl ace.  

¶112 The 1700 East  Del avan Pr oper t y does not  qual i f y as a 

" compar abl e r epl acement  busi ness"  under  Wi s.  St at .  

§ 32. 19( 2) ( c) .   Wi t hout  cr oss- docki ng capabi l i t i es,  t he pr oper t y 

was not  adequat e f or  t he needs of  t he busi ness,  was not  

r easonabl y s i mi l ar  i n al l  maj or  char act er i st i cs,  was not  

f unct i onal l y equi val ent  wi t h r espect  t o i t s condi t i on,  and was 

not  sui t ed f or  t he same t ype of  busi ness conduct ed by t he 

acqui r ed busi ness at  t he t i me of  t he acqui s i t i on.   See 

Wi s.  St at .  § 32. 19( 2) ( c) .   Compar e Just i ce Wi l cox' s concur r ence,  

¶56.  

¶113 The maj or i t y opi ni on di smi sses CC Mi dwest ' s cr oss-

docki ng needs,  i ndi cat i ng t hat  CC Mi dwest  of f er ed no r eason why 

cr oss- docks coul d not  be const r uct ed.   Maj or i t y op. ,  ¶45.   

Taki ng t hat  l ogi c t o i t s ul t i mat e concl usi on,  a vacant  l ot  woul d 

be adequat e under  t he l ead opi ni on' s r at i onal e.  

¶114 Wi sconsi n St at .  § 32. 05( 8) ( c)  pr ovi des t hat  t he 

condemnor  may not  r equi r e t he per sons who occupy t he pr emi ses on 
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t he dat e t hat  t i t l e vest s i n t he condemnor  t o vacat e " unt i l  a 

compar abl e r epl acement  pr oper t y"  i s made avai l abl e.   Gi ven t hat  

t he Ci t y f ai l ed t o pr ovi de a pr oper t y t hat  sat i sf i ed t he 

cr i t er i a of  a " compar abl e r epl acement  busi ness, "  i t  f ai l ed t o 

make a " compar abl e r epl acement  pr oper t y"  avai l abl e.   

Accor di ngl y,  t he Ci t y shoul d not  have been gr ant ed a wr i t  of  

assi st ance pur suant  t o § 32. 05( 8) ( c) .   CC Mi dwest  shoul d not  

have been f or ced t o vacat e t he pr emi ses.  

¶115 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .   
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