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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  Angel a and 

Mat t hew Keyes,  seek r evi ew of  a publ i shed cour t  of  appeal s 

deci s i on af f i r mi ng a c i r cui t  cour t  or der  denyi ng a mot i on t o 
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di smi ss t hei r  bi ndover  and i nf or mat i on. 1 The Keyes wer e each 

char ged wi t h f el ony t hef t  by cont r act or ,  par t y t o a cr i me,  i n 

v i ol at i on of  Wi s.  St at .  §§ 779. 02( 5)  and 943. 20( 1) ( b)  ( 1999-

2000) . 2 The char ges st emmed f r om payment s t hey r ecei ved on a 

house const r uct i on pr oj ect  f or  whi ch t hey wer e pr i me 

cont r act or s.  

¶2 The Keyes mai nt ai n t hat  t he cour t  of  appeal s  er r ed 

when i t  concl uded t hat  t he c i r cui t  cour t  pr oper l y f ound pr obabl e 

cause t o bel i eve t hat  t he Keyes vi ol at ed t he t hef t  by cont r act or  

st at ut e,  Wi s.  St at .  § 779. 02( 5) .  They asser t  t hat  payment s made 

                                                 
1 See St at e v.  Keyes,  2007 WI  App 163,  304 Wi s.  2d 372,  736 

N. W. 2d 904 ( af f i r mi ng or der  of  t he c i r cui t  cour t  f or  La Cr osse 
Count y,  Mi chael  J.  McAl pi ne,  Judge) .  Bot h t he mot i on t o di smi ss 
t he bi ndover  and t he mot i on t o di smi ss t he i nf or mat i on wer e 
based on t he al l eged i nsuf f i c i ency of  evi dence pr esent ed at  t he 
pr el i mi nar y hear i ng t o suppor t  t he bi ndover .  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 1999-
2000 ver si on unl ess ot her wi se i ndi cat ed.  

The cour t  of  appeal s not ed t hat  " [ a] l t hough t he ' f el ony 
t hef t  by cont r act or '  cr i mi nal  char ge agai nst  t he Keyeses al so 
i ncl udes t he i nt ent  el ement  of  Wi s.  St at .  § 943. 20( 1) ( b) ,  t he 
f el ony el ement  of  § 943. 20( 3) ( c) ,  and t he ' par t y t o a cr i me'  
el ement  of  Wi s.  St at .  § 939. 05,  we wi l l  at  t i mes r ef er  t o t he 
st at ut es col l ect i vel y as Wi s.  St at .  § 779. 02( 5) . "  Keyes,  304 
Wi s.  2d 372,  ¶9 n. 4.  We shal l  do l i kewi se.  

Wi sconsi n St at .  § 943. 20 i s Wi sconsi n' s t hef t  st at ut e.  The 
cour t  of  appeal s  and t he par t i es r ef er  t o t he 2001- 02 ver si on of  
t he Wi sconsi n St at ut es.  The Keyes wer e char ged wi t h a Cl ass C 
f el ony pur suant  t o Wi s.  St at .  § 943. 20( 3) ( c) ( 1999- 2000) ,  whi ch 
r equi r es t hat  t he amount  of  pr oper t y at  i ssue exceed $2500.  The 
Wi sconsi n l egi s l at ur e r evi sed t he st at ut e i n 2001 such t hat  
§§ 943. 20( 3) ( bf ) ,  ( bm) ,  and ( c)  ar e di f f er ent  c l asses of  f el ony 
based on t he amount  of  pr oper t y  at  i ssue.  2001 Wi s.  Act  109,  
§ 146.  The changes do not  af f ect  our  anal ysi s.  
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t o Angel a Keyes wer e f or  her  l egi t i mat e c l ai ms as a 

subcont r act or  and t hat  t he payment s wer e not  " used f or  any ot her  

pur pose. "  They f ur t her  cont end t hat  t he St at e f ai l ed t o pr esent  

suf f i c i ent  evi dence t o suppor t  t he bi ndover  as t o whet her  t her e 

wer e unpai d c l ai ms t o subcont r act or s due at  t he t i me Angel a 

r ecei ved t he payment s.  

¶3 Based upon t he l anguage of  § 779. 02( 5)  and i t s  

pur pose,  we agr ee wi t h t he cour t  of  appeal s t hat  t he c i r cui t  

cour t ' s  f i ndi ng of  pr obabl e cause was based on a pr oper  

i nt er pr et at i on of  t he st at ut e.  However ,  we di sagr ee wi t h t he 

cour t  of  appeal s t o t he ext ent  t hat  i t s  deci s i on i mpl i es t hat  

cont r act or s or  subcont r act or s may not  r ecei ve pr of i t  on a 

pr oj ect  unt i l  t he pr oj ect  ends.  We f ur t her  concl ude t hat  t he 

St at e pr esent ed suf f i c i ent  evi dence at  t he pr el i mi nar y hear i ng 

t o suppor t  t he bi ndover .  Accor di ngl y,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.   

I  

¶4 The def endant s wer e each char ged wi t h f el ony v i ol at i on 

of  t he t hef t  by cont r act or  st at ut e,  Wi s.  St at .  § 779. 02( 5) .  The 

cr i mi nal  compl ai nt s al l eged t hat  t he def endant s wer e t r ust ees 

over  moneys pai d f or  i mpr ovement s on l and and " i nt ent i onal l y 

r et ai n[ ed]  possessi on of  such money wi t hout  t he owner ' s consent ,  

cont r ar y t o [ t hei r ]  aut hor i t y,  and wi t h i nt ent  t o conver t  t o 

[ t hei r ]  own use .  .  .  . "   

¶5 I n December  2001,  James and Rose Wet t st ei n ent er ed 

i nt o a cont r act  t o bui l d a home wi t h gener al  cont r act or s Angel a 

and Mat t hew Keyes,  who wer e doi ng busi ness as Keyes t o Desi gn,  
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I nc.  The par t i es agr eed t o a cont r act  pr i ce of  $2500 f or  pr e-

const r uct i on ser vi ces and $37, 500 f or  const r uct i on ser vi ces pl us 

t he cost  of  t he wor k.  I n addi t i on,  t he cont r act  pr ovi ded t hat  

Mat t hew Keyes woul d r ecei ve $50 per  hour  f or  l abor .  The f i r st  

est i mat e of  const r uct i on cost  was $467, 723.  A ser i es of  change 

or der s i ncr eased t he est i mat e t o $492, 204.  The par t i es s i gned a 

not i ce t o pr oceed i n Mar ch 2002.  

¶6 The pr oj ect  was f i nanced t hr ough a bank const r uct i on 

l oan admi ni st er ed by The Ti t l e Company.  The money was t o be pai d 

i n a ser i es of  dr aws.  Bet ween June 4,  2002,  and November  19,  

2002,  t he Keyes t ook seven dr aws f r om t he Wet t st ei ns '  l oan 

account ,  t ot al i ng $417, 647.  Li en r el eases f i l ed by 

subcont r act or s i ndi cat ed t hat  $219, 155. 43 had been pai d t o 

subcont r act or s.  I n August  2002,  whi l e t he home was bei ng 

const r uct ed,  t he Wet t st ei ns became suspi c i ous when t hey l ear ned 

t hat  some subcont r act or s on t he pr oj ect  wer e not  bei ng pai d and 

t hat  Angel a Keyes was doi ng some of  t he cont r act i ng wor k 

her sel f .   

¶7 Ul t i mat el y,  The Ti t l e Company deni ed t he Keyes'  

r equest  f or  an ei ght h dr aw.  I n addi t i on,  t he Wet t st ei ns asked 

Li nda Jones,  a cer t i f i ed publ i c account ant ,  t o i nvest i gat e 

pr oj ect  f i nances.  Based on Jones ' s i nvest i gat i on,  t he Wet t st ei ns 

f i l ed a compl ai nt  wi t h t he Onal aska Pol i ce Depar t ment .  A 

cr i mi nal  compl ai nt  agai nst  t he Keyes f or  f el ony t hef t  by 

cont r act or  pur suant  t o Wi s.  St at .  §§ 779. 02 and 943. 20 f ol l owed 

i n Januar y 2003.   
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¶8 Accor di ng t o t he cr i mi nal  compl ai nt ,  t he i nvest i gat or  

r evi ewed paper wor k pr ovi ded by Jones showi ng t hat  Angel a Keyes 

had pai d her sel f  $75, 000 f or  mat er i al s,  wi t h appr oxi mat el y 

$35, 000 of  t hat  amount  unaccount ed f or .  The i nvest i gat or  was 

al so i nf or med t hat  Mat t hew Keyes t ook out  a cont r act or  f ee of  

$35, 875 at  one t i me,  and when James Wet t st ei n i nqui r ed about  t he 

ent i r e amount  bei ng wi t hdr awn at  once,  Mat t hew st at ed,  " [ y] ou 

bet .  I  t ook i t  al l  out  when I  t hought  you wer e goi ng t o pul l  t he 

pl ug. "   

¶9 The cr i mi nal  compl ai nt  al so descr i bed bi l l i ng 

di scr epanci es.  Based on her  l og of  t i me she spent  at  t he house,  

Rose Wet t st ei n t ol d t he i nvest i gat or  t hat  Mat t hew Keyes bi l l ed 

9. 5 hour s of  wor k f or  days she knew he was not  at  t he house.  

Fur t her ,  t he compl ai nt  r ecount ed Jones' s expl anat i on t o t he 

i nvest i gat or  t hat  she t r aced money f r om t he Wet t st ei ns '  

const r uct i on account  and f ound i t  bei ng used f or  pur poses ot her  

t han t he Wet t st ei n pr oj ect .  Those uses i ncl uded maki ng payment s 

on ot her  j obs,  payi ng of f  l oans not  r el at ed t o t he Wet t st ei n 

pr oj ect ,  and maki ng payment s i nt o per sonal  account s.  The 

cr i mi nal  compl ai nt  st at ed t hat  Jones had det er mi ned t hat  money 

had been:  

used f or  ot her  pur poses such as payi ng ot her  j obs,  
payment s t o Coul ee St at e Bank f or  l oan payment s,  cash 
i n t he amount  of  $17, 286. 48 and deposi t s i nt o t hei r  
per sonal  account s i n t he amount  of  $31, 018. 58,  
i ncl udi ng a $3, 000 check t o Dahl  For d.  .  .  .  t her e 
wer e obvi ous payment s bei ng made f r om t he Wet t st ei n 
dr aws t hat  shoul d have been goi ng t owar ds t he house 
bei ng t ur ned i nt o cashi er ' s checks and bei ng used f or  
ot her  pur poses.   
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¶10 The St at e pr esent ed t wo wi t nesses at  t he pr el i mi nar y 

hear i ng,  James Wet t st ei n and Li nda Jones.  The Keyes pr esent ed 

none.  James Wet t st ei n t est i f i ed r egar di ng t he bui l di ng cont r act ,  

t he const r uct i on l oan,  and pr oj ect  budget s.  He st at ed t hat  he 

had agr eed t o a budget  t hat  i ncl uded est i mat ed cost s f or  var i ous 

aspect s of  t he pr oj ect ,  i ncl udi ng mat er i al s.  He f ur t her  

t est i f i ed t hat  he had consul t ed wi t h bot h Angel a and Mat t hew 

Keyes r egar di ng pr oposal s f or  t he pr ovi s i on of  mat er i al s,  and 

t hat  t he par t i es had agr eed t o sever al  change or der s t hat  

r evi sed t he or i gi nal  budget .  Speci f i cal l y,  James Wet t st ei n 

agr eed t hat  he had di scussed wi t h Angel a Keyes what  t ype of  

car pet i ng,  cabi net s,  t i l e,  and count er t ops t o pur chase.   

¶11 Jones' s t est i mony was based on her  exami nat i on of  

document s r el at i ng t o t he pr oj ect ,  i ncl udi ng dr aw r equest s,  

checks,  l i en wai ver s,  and i nvoi ces,  as wel l  as document s f r om 

t he Keyes,  i ncl udi ng bank r ecor ds obt ai ned by subpoena.  She 

t est i f i ed t hat  as of  December  2002,  t he Keyes had r ecei ved 

appr oxi mat el y $417, 000 i n dr aws f r om t he const r uct i on account .  

Of  t hat  money,  Jones t est i f i ed t hat  t he Keyes made payment s of  

appr oxi mat el y $317, 000 t o subcont r act or s and suppl i er s f r om t he 

dr aws.  The r emai ni ng money,  appr oxi mat el y $100, 000,  was used f or  

a var i et y of  pur poses,  i ncl udi ng l oan payment s and gener al  

busi ness expenses:   

[ T] her e was some $8, 000. 00 made——payment s on l oans t o 
Coul ee St at e Bank.  Ther e was a $3, 000. 00 check t hat  
was wr i t t en out  t o Dahl  For d.  Ther e was some ot her ——60 
some t housand dol l ar s t hat  was pai d f or  j ust  gener al  
busi ness expenses l i ke t el ephone or  ut i l i t i es.  They 
pai d t hemsel ves r ent  .  .  .  .  
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Ther e was a subst ant i al  amount  of  money pai d on 
pr evi ous j obs,  some vendor s t hat  wer e not  even used on 
t he Wet t st ei n j ob,  .  .  .  cr edi t  car d payment s,  a l ot  
of  cr edi t  car d payment s .  .  .  ,  sal es t ax,  t ax l i ens,  
t hat  t ype of  i t ems .  .  .  .  

¶12 Her  anal ysi s of  t he i nf or mat i on r eveal ed t hat  $30, 750 

had been pai d f or  Mat t hew Keyes'  l abor  and $33, 375 had been pai d 

t o t he Keyes as a cont r act or  f ee.  I n addi t i on,  Jones f ound 

i nvoi ces f or  $75, 241. 12 pai d t o Angel a Keyes.  She was abl e t o 

account  f or  some of  t he money i nvoi ced t o Angel a Keyes as havi ng 

been pai d t o t hi r d par t i es f or  mat er i al s.  However ,  Jones was 

unabl e t o account  f or  $36, 036. 28 of  t he payment s made t o Angel a 

Keyes.  Accor di ng t o Jones,  t her e al so r emai ned appr oxi mat el y 

$47, 000 i n unpai d bi l l s  and i nvoi ces submi t t ed by 

subcont r act or s.   

¶13 Dur i ng cr oss- exami nat i on,  Jones st at ed t hat  she di d 

not  i ncl ude i n her  anal ysi s sever al  pr oposal s f or  mat er i al s 

pr epar ed by Angel a Keyes on t he gr ounds t hat  t her e wer e no 

r ecei pt s ver i f y i ng t he amount s cont ai ned i n t he pr oposal s.  

Si mi l ar l y,  Jones t est i f i ed t hat  she di d not  i ncl ude i nvoi ces 

suppl i ed by Angel a Keyes i n her  cal cul at i ons of  t he account ed 

f or  sums.  She st at ed t hat  she consi der ed t he i nvoi ces " bogus. "   

¶14 Accor di ng t o Jones,  Angel a Keyes r ecei ved cashi er ' s 

checks f or  t he bal ance of  money l ef t  f r om dr aws and t hen cr eat ed 

i nvoi ces t o mat ch t hat  amount .  

When I  l ook at  t he——what  t hei r  pr act i ce was,  t o t ake 
t he dr aw and conver t  i t  i nt o a cashi er  check and t hen 
out  of  t he cashi er  check——and t hat  cashi er  check was 
made out  t o t hem,  t o Keyes t o Desi gn,  I nc. ;  and t hen a 
day or  so l at er  .  .  .  t hey woul d go back t o t he bank 
and r edeem t hat  cashi er  check f or  a ser i es of  ot her  
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checks and some checks wer e made out  t o t he 
subcont r act or s and t hen anot her  check woul d be made 
out  t o [ t he Keyes]  f or  t he bal ance,  and i t  j ust  so 
happened t hat  t her e' s  .  .  .  an i nvoi ce t hat  happens 
t o mat ch t hat  cashi er ' s check.   

Jones f ur t her  t est i f i ed t hat  Angel a Keyes had been " r ecycl i ng"  

money by usi ng cashi er ' s checks t o conceal  what  she was doi ng:  

But  t hen t hat  cashi er ' s check woul d be t ur ned i n and 
r edeemed and anot her  payment  or  t hey mi ght  .  .  .  put  
some money i nt o t hei r  checki ng account  out  of  t hat  
cashi er  check and anot her  cashi er ' s check was made out  
t o t hem and t her e' s anot her  i nvoi ce t hat  woul d happen 
t o mat ch t hat  cashi er ' s check.  So she' s cr eat i ng an 
i nvoi ce t o mat ch a cashi er  check,  she' s not  payi ng 
her sel f  wi t h new moneys.  She' s  payi ng her sel f  out  of  
t hat  f i r st  moneys t hat  she' s  got t en.  So t hey' r e j ust  
l i ke r ecycl i ng money or  gener at i ng i nvoi ces t o mat ch a 
cashi er  check so she coul d say t hat  she was ent i t l ed 
t o t hi s money.   

The Keyes'  at t or ney asked whet her  Jones'  t est i mony was " sayi ng 

t hey st ol e t he money and used i t  t o pay ot her  j obs or  anyt hi ng?"  

Jones r esponded t hat  she t hought  t hey had done so.   

¶15 I n addi t i on t o det er mi ni ng t hat  t her e wer e $36, 036. 28 

i n unaccount ed f or  payment s made t o Angel a Keyes,  Jones 

i ndi cat ed t hat  she was dubi ous as t o whet her  Mat t hew Keyes was 

ent i t l ed t o t he ent i r e amount  pai d f or  l abor :  

Jones:  I  have al so——af t er  r evi ewi ng t he l abor  r ecor ds 
t hat  wer e t ur ned i n have a l ot  of  quest i ons as t o how 
much of  t he l abor  act ual l y he was ent i t l ed t o of  t hat  
30, 000.  

Q:  And when you say t hat ,  you mean Mat t ——Mat t  Keyes'  
l abor ? 

A:  Yes.  Yeah,  r i ght .   

Q:  So you——you t hi nk he mi ght  have padded t he bi l l ,  so 
t o speak,  on hi s l abor ? 
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A:  Yes.  

¶16 The ci r cui t  cour t  bound t he Keyes over  f or  t r i al .  I t  

based i t s deci s i on on Jones' s t est i mony t hat  t he Keyes r et ai ned 

over  $36, 000 t o pay t hemsel ves whi l e t her e wer e unpai d c l ai ms of  

$47, 000 due t o ot her  subcont r act or s.  Thus,  i t  det er mi ned t hat  

t he unpai d subcont r act or s shoul d have been pr opor t i onal l y 

compensat ed under  Wi s.  St at .  § 779. 02( 5) .  

[ F] or  t he pur pose of  t he pr el i mi nar y hear i ng I  
consi der  t he def endant s r et ai ned sl i ght l y mor e t han 
$36, 000 f or  t he pur pose of  payi ng t hemsel ves,  I  i nf er ,  
whi l e ot her  subcont r act or s r emai n unpai d i n t he 
appr oxi mat e amount  of  $47, 000.  That  t her e wer e unpai d 
subcont r act or s due appr oxi mat el y $47, 000 suppor t s t he 
i nf er ence def i c i enci es exi st ed i n t he dr aws.  The 
unpai d subcont r act or s shoul d have been at  l east  
pr opor t i onal l y compensat ed.  

¶17 The Keyes moved t o di smi ss t he bi ndover  and t he 

i nf or mat i on,  al l egi ng t hat  t her e was i nsuf f i c i ent  evi dence t o 

suppor t  t he bi ndover .  The ci r cui t  cour t  deni ed t he mot i on,  and 

t he Keyes appeal ed.  The cour t  of  appeal s af f i r med t he deci s i on 

of  t he c i r cui t  cour t ,  and t he Keyes pet i t i oned f or  r evi ew.   

I I  

¶18 Thi s case r equi r es t hat  we i nt er pr et  Wi sconsi n' s t hef t  

by cont r act or  st at ut e,  Wi s.  St at .  § 779. 02( 5) ,  and appl y t hat  

i nt er pr et at i on t o t he f act s of  t hi s case.  St at ut or y 

i nt er pr et at i on and appl i cat i on pr esent  quest i ons of  l aw t hat  we 

r evi ew i ndependent l y of  t he det er mi nat i ons r ender ed by t he 

c i r cui t  cour t  and cour t  of  appeal s.  St at e v.  House,  2007 WI  79,  

¶11,  302 Wi s.  2d 1,  734 N. W. 2d 140.  
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¶19 I n addi t i on,  t hi s case i nvol ves a quest i on of  whet her  

t her e was suf f i c i ent  evi dence pr esent ed at  t he pr el i mi nar y 

hear i ng t o suppor t  t he bi ndover .  I n det er mi ni ng whet her  evi dence 

i s suf f i c i ent  t o suppor t  a bi ndover ,  we empl oy a l i mi t ed r evi ew.  

The r evi ewi ng cour t  exami nes t he evi dence t o t he ext ent  

necessar y t o det er mi ne " whet her  t her e was any subst ant i al  gr ound 

f or  t he exer ci se of  j udgment  by t he commi t t i ng magi st r at e. "   

St at e v.  Ber by,  81 Wi s.  2d 677,  684,  260 N. W. 2d 798 ( 1978) .  Once 

t he r evi ewi ng cour t  has di scer ned suf f i c i ent  evi dence t o suppor t  

t he c i r cui t  cour t ' s  det er mi nat i on of  pr obabl e cause,  t he i nqui r y  

st ops,  and t he cour t  cannot  pr oceed t o wei gh t he evi dence.  I d.  

I I I  

¶20 We addr ess f i r st  whet her  t he c i r cui t  cour t  er r ed i n 

f i ndi ng pr obabl e cause t hat  t he Keyes commi t t ed a f el ony.  I n 

r esol v i ng t hi s quest i on we exami ne t he wor ds of  § 779. 02( 5)  and 

i t s pur pose.   

¶21 The Keyes wer e char ged wi t h t hef t  by cont r act or  under  

Wi s.  St at .  § 779. 02( 5) ,  par t  of  Wi sconsi n' s const r uct i on l i en 

l aw.  Sect i on 779. 02( 5)  saf eguar ds agai nst  mi sappr opr i at i on of  

const r uct i on pr oj ect  f unds by cr eat i ng t r ust  f unds f or  t he 

benef i t  of  owner s,  subcont r act or s,  and suppl i er s .  The t r ust  f und 

i s t o pay cl ai ms due or  t o become due f or  l abor  and mat er i al s3 

used f or  t he i mpr ovement s:  

                                                 
3 Wi sconsi n St at .  § 779. 02( 5)  was modi f i ed by 2005 Wi s.  Act  

204.  I t  now pr ovi des t hat  t he t r ust  f und i s f or  c l ai ms due or  t o 
become due or  owi ng " f or  l abor ,  ser vi ces,  mat er i al s,  pl ans,  and 
speci f i cat i ons used f or  t he i mpr ovement s. "  The change does not  
af f ect  our  anal ysi s.   
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Thef t  by cont r act or s.  The pr oceeds of  any mor t gage on 
l and pai d t o any pr i me cont r act or  or  any subcont r act or  
f or  i mpr ovement s upon t he mor t gaged pr emi ses,  and al l  
moneys pai d t o any pr i me cont r act or  or  subcont r act or  
by any owner  f or  i mpr ovement s,  const i t ut e a t r ust  f und 
onl y i n t he hands of  t he pr i me cont r act or  or  
subcont r act or  t o t he amount  of  al l  c l ai ms due or  t o 
become due or  owi ng f r om t he pr i me cont r act or  or  
subcont r act or  f or  l abor  and mat er i al s used f or  t he 
i mpr ovement s,  unt i l  al l  t he c l ai ms have been pai d,  and 
shal l  not  be a t r ust  f und i n t he hands of  any ot her  
per son.   

The st at ut e pr ohi bi t s t he use of  t he money i n t he t r ust  f und f or  

any pur pose ot her  t han payi ng cl ai ms unt i l  such t i me as t he 

c l ai ms have been pai d i n f ul l .  I n case of  def i c i ency,  t he c l ai ms 

ar e t o be pai d pr opor t i onat el y.  Vi ol at i on of  t he payment  

pr ovi s i ons const i t ut es t hef t  by cont r act or :  

The use of  any such moneys by any pr i me cont r act or  or  
subcont r act or  f or  any ot her  pur pose unt i l  al l  c l ai ms,  
except  t hose whi ch ar e t he subj ect  of  a bona f i de 
di sput e and t hen onl y t o t he ext ent  of  t he amount  
act ual l y i n di sput e,  have been pai d i n f ul l  or  
pr opor t i onal l y i n cases of  a def i c i ency,  i s  t hef t  by 
t he pr i me cont r act or  or  subcont r act or  of  moneys so 
mi sappr opr i at ed and i s puni shabl e under  s.  
943. 20.  .  .  .   

Wi s.  St at .  § 779. 02( 5) .    

¶22 I n exami ni ng t he wor ds of  t he st at ut e,  i t  i s  wor t h 

not i ng t hat  t he wor ds " pr of i t "  and " pr i or i t y"  do not  appear .  As 

di scussed mor e f ul l y bel ow,  t he cour t  of  appeal s and at  t i mes 

t he par t i es spend much of  t hei r  di scussi on addr essi ng " pr of i t s"  

and pr i or i t y of  payment .  Such a di scussi on over l ooks t he basi s 

of  t he c i r cui t  cour t ' s  det er mi nat i on of  pr obabl e cause:  t he 

c l ai ms wer e not  pai d pr opor t i onat el y.  Tr acki ng t he st at ut or y 

l anguage,  t he f ocus of  our  i nqui r y i s on whet her  payment s 
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r ecei ved by Angel a wer e used " f or  any ot her  pur pose"  bef or e " al l  

c l ai ms .  .  .  [ had]  been pai d i n f ul l  or  pr opor t i onal l y i n cases 

of  a def i c i ency. "   

¶23 The Keyes asser t  t hat  Angel a was act i ng as a 

subcont r act or ,  and t hat  t he payment s Angel a r ecei ved ( i . e. ,  t he 

ent i r e $75, 241. 12)  di d not  i ncl ude " pr of i t . "  Rat her ,  t hey 

mai nt ai n t he $75, 241. 12 pai d t o Angel a was f or  t he mat er i al s she 

pr ovi ded at  a pr i ce agr eed t o by t he par t i es,  and t her ef or e i t  

i s  s i mpl y a payment  f or  a c l ai m due wi t hi n t he meani ng of  t he 

st at ut e.  They ar gue t hat  so l ong as t he money goes t owar d t he 

pr oj ect ,  payment s do not  v i ol at e t he st at ut e.  

¶24 Li ke t he cour t  of  appeal s,  we wi l l  assume wi t hout  

deci di ng t hat  Angel a was act i ng as a subcont r act or  on t he 

pr oj ect . 4 Even accept i ng t he Keyes'  asser t i on t hat  t he ent i r e 

$75, 241. 12 i s money t o whi ch t hey ar e ent i t l ed by v i r t ue of  

                                                 
4 The par t i es di sput e whet her  Angel a was a sel f - per f or mi ng 

cont r act or  or  a subcont r act or  on t he pr oj ect .  The ci r cui t  cour t  
and t he cour t  of  appeal s di d not  make a det er mi nat i on i n t hi s 
r egar d,  and si mpl y assumed f or  t he sake of  di scussi on t hat  
Angel a was a subcont r act or .  The Keyes'  c l ai m t hat  Angel a was a 
subcont r act or  appear s t o conf l i c t  wi t h t hi s  cour t ' s  l ongst andi ng 
i nt er pr et at i on of  " subcont r act or "  wi t hi n t he cont ext  of  
const r uct i on l i en l aw.  See Mar ks Br os.  Co.  v .  Goossen 197 
Wi s.  562,  568,  222 N. W.  818 ( 1929) ( def i ni ng " subcont r act or "  
wi t hi n t he meani ng of  const r uct i on l i en l aw as " a per son whose 
r el at i on t o t he pr i nci pal  cont r act or  i s subst ant i al l y  t he same 
as t o a par t  of  t he wor k as t he l at t er ' s r el at i on i s t o t he 
pr opr i et or .  .  .  .  " ) ;  see al so St even W.  Mar t i n,  Wi sconsi n 
Const r uct i on Li en Law Handbook,  ( 3d ed.  2007)  § 1. 7 ( " Gener al l y,  
a par t y of f er i ng l abor  or  mat er i al s f or  an i mpr ovement  pr oj ect  
i s  a subcont r act or  i f  t hat  par t y i s not  deal i ng di r ect l y wi t h 
t he owner  .  .  .  . " ) .  However ,  whet her  Angel a was a subcont r act or  
or  sel f - per f or mi ng pr i me cont r act or  does not  bear  upon our  
anal ysi s.  
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t hei r  agr eement s wi t h t he Wet t st ei ns,  t hei r  act i on conf l i c t s 

wi t h t he l anguage of  t he st at ut e.  Sect i on 779. 02( 5)  r equi r es 

t hat  usi ng t r ust  f und money " f or  any ot her  pur pose unt i l  al l  

c l ai ms .  .  .  have been pai d i n f ul l  or  pr opor t i onal l y i n cases 

of  a def i c i ency,  i s  t hef t  by t he pr i me cont r act or  .  .  .  . "  Wi s.  

St at .  § 779. 02( 5) ( emphasi s added) .  

¶25 The uncont r over t ed evi dence i n t hi s case i s t hat  

Angel a r ecei ved payment s of  $75, 241. 12,  and t he Keyes mai nt ai n 

t hat  t he payment s wer e f or  Angel a pr ovi di ng mat er i al s.  I n t hei r  

br i ef ,  t he Keyes mai nt ai n t hat  t he cost  of  t hose mat er i al s i n 

t he pr oposed budget  ( i ncl udi ng i ncr eases ef f ect ed t hr ough change 

or der s)  was $72, 792. 5 Thus,  Angel a was f ul l y compensat ed.   

¶26 I n cont r ast ,  Jones t est i f i ed t hat  t her e wer e 

subcont r act or s who had cl ai ms due,  t ot al i ng mor e t han $47, 000.  

Af t er  t he f i nal  dr aw f r om t he const r uct i on account  i n November ,  

t her e was not  enough money t o pay t he cl ai ms due t he t hi r d- par t y  

subcont r act or s and al so pay Angel a t he f ul l  $75, 241. 12 f or  

                                                 
5 The Keyes'  ar gument  t ur ns on t he cl ai m t hat  t hey pr ovi ded 

t he Wet t st ei ns wi t h mat er i al s ( i ncl udi ng car pet i ng,  t i l e,  
cabi net r y,  and count er t ops)  at  t he pr i ce agr eed upon by t he 
par t i es.  I t  i s  uncl ear  f r om t he r ecor d,  however ,  what  t he Keyes 
cont end i s t he agr eed upon pr i ce.  They st at e i n t hei r  br i ef  t hat  
t he pr oposed budget  f or  t he mat er i al s suppl i ed by Angel a was 
or i gi nal l y $68, 855,  and was i ncr eased by subsequent  change 
or der s t o $72, 792.  They al so di r ect  our  at t ent i on t o pr oposal s 
f or  pr ovi di ng t he mat er i al s ( whi ch ar e not  s i gned by t he 
Wet t st ei ns)  t ot al i ng $69, 594.  They do not  expl ai n how t he 
$75, 241. 12 f i gur e const i t ut es t he agr eed upon pr i ce,  except  t hat  
i t  i s  t he t ot al  of  i nvoi ces Angel a submi t t ed f or  her  wor k.  We 
not e,  however ,  t hat  Jones' s t est i mony was t hat  t he i nvoi ces 
appear ed t ai l or ed t o mat ch t he amount  of  money l ef t  i n t he dr aw.   
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mat er i al s.  Accor di ngl y,  t hi s was a case of  def i c i ency,  and t he 

unpai d subcont r act or s wer e not  compensat ed pr opor t i onal l y t o 

Angel a.  As t he ci r cui t  cour t  s t at ed i n i t s wr i t t en deci s i on,  

" [ t ] he unpai d subcont r act or s shoul d have been at  l east  

pr opor t i onal l y compensat ed. "  

¶27 Mor eover ,  t he Keyes i gnor e t he pr opor t i onal i t y 

r equi r ement  when t hey cl ai m t hat  so l ong as money goes t owar d 

t he pr oj ect ,  payment s do not  v i ol at e t he st at ut e.  Whi l e t he 

Keyes ar e cor r ect  t hat  money cannot  be used f or  pur poses out si de 

of  t he pr oj ect ,  t hat  does not  end cont r act or s '  r esponsi bi l i t i es 

under  t he st at ut e.  Usi ng t he money t o pay t hemsel ves i n f ul l  

whi l e ot her  subcont r act or s have not  been pai d pr opor t i onal l y 

const i t ut es usi ng money f or  a non- st at ut or y pur pose.  

¶28 The Keyes'  act i ons t her ef or e conf l i c t  wi t h t he 

l anguage of  § 779. 02( 5) .  Assumi ng t hat  Angel a had a c l ai m t o t he 

payment s she r ecei ved,  t aki ng f ul l  payment  when t hi r d- par t y 

subcont r act or s r emai ned unpai d v i ol at es t he pr opor t i onal i t y 

r equi r ement  of  t he st at ut e.   

¶29 Our  v i ew i s f ur t her  suppor t ed by t he pur poses of  t he 

st at ut e.  Thi s cour t  has det er mi ned t hat  § 779. 02( 5)  cr eat es a 

t r ust ,  and payment s made t o a pr i me cont r act or  ar e not  act ual l y 

owned by t he pr i me cont r act or .  Bur mei st er  Woodwor k Co. ,  I nc.  v.  

Fr i edel ,  65 Wi s.  2d 293,  302,  222 N. W. 2d 647 ( 1974) .  Rat her ,  

" t he f unds upon whi ch t he st at ut e i mposes t he t r ust  wer e 

r ecei ved by t he cont r act or  f or  a par t i cul ar  pur pose,  t he 

const r uct i on of  i mpr ovement s upon pr oper t y. "  I d.  The st at ut or y 

pur poses of  t he l aw ar e " ( a)  t o pr ot ect  t he owner  f r om havi ng t o 
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pay t wi ce and ( b)  t o secur e payment s t o subcont r act or s and 

wor ker s. "  Wi sconsi n Dai r i es Coop.  v.  Ci t i zens Bank & Tr ust ,  160 

Wi s.  2d 758,  765,  467 N. W. 2d 124 ( 1991) .  The st at ut e ser ves t o 

i nsur e t hat  t he f unds ar e used f or  t hose pur poses.  Bur mei st er ,  

65 Wi s.  2d at  302.  

¶30 I n Kr aemer  Br os. ,  I nc.  v.  Pul aski  St at e Bank,  t hi s 

cour t  det er mi ned t hat  t he pol i cy under wr i t i ng t he st at ut e i s " t o 

assi st  subcont r act or s and t hei r  subcont r act or s and suppl i er s i n 

get t i ng pai d and t o pr ot ect  owner s and pr i me cont r act or s f r om 

payi ng t wi ce. "  138 Wi s.  2d 395,  402- 03,  406 N. W. 2d 379 ( 1987) .  

I t  t her ef or e concl uded t hat  money i n a subcont r act or ' s hands was 

hel d i n t r ust  f or  t he benef i t  of  second- t i er  or  sub-

subcont r act or s,  even t hough t he money was not  pai d di r ect l y t o 

t he subcont r act or  by t he owner .  I d.  at  403.   

¶31 The Keyes mai nt ai n t hat  t he st at ut or y pur pose of  

pr ot ect i ng owner s f r om payi ng t wi ce f or  wor k suppor t s t hei r  

i nt er pr et at i on of  t he st at ut e.  That  i s,  so l ong as t r ust  f und 

money st ays i n t he pr oj ect  and i s used f or  payment s t hat  owner s 

woul d owe,  t hen i t  i s  not  " used f or  any ot her  pur pose"  under  

§ 779. 02( 5) .   

¶32 Thi s i s al so t he i nt er pr et at i on pr of f er ed by ami cus 

Associ at i on Cont r act or s.  They ar gue t hat  t he pr oper  

i nt er pr et at i on of  t he st at ut e i s t hat  i t  pr ohi bi t s cont r act or s  

f r om di ver t i ng money away f r om a pr oj ect  r at her  t han pr ohi bi t i ng 

payment  f or  a cont r act  t hat  i ncl udes pr of i t  wi t hi n a par t i cul ar  

pr oj ect .  They ci t e a l i t any of  cases i n whi ch § 779. 02( 5)  has 

been appl i ed t o pr ohi bi t  payi ng non- pr oj ect  expenses f r om t r ust  
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f und moneys.  See,  e. g.  Capen Whol esal e,  I nc.  v.  Pr obst ,  180 

Wi s.  2d 354,  509 N. W. 2d 120 ( Ct .  App.  1993)  ( money used t o pay 

gener al  cor por at e expenses) ;  St at e v.  Sobokowi ak,  173 

Wi s.  2d 327,  496 N. W. 2d 620 ( Ct .  App.  1992)  ( money f r om one 

pr oj ect  used t o pay car  payment s and expenses f r om ot her  

pr oj ect s) ;  Bur mei st er  Woodwor k,  65 Wi s.  2d 293 ( money used f or  

gener al  busi ness expenses) ;  Paul y v.  Keebl er ,  175 Wi s.  428,  185 

N. W.  554 ( 1921)  ( money used t o pay cont r act or ' s l i v i ng 

expenses) .   

¶33 Thei r  i nt er pr et at i on,  however ,  i gnor es t he second 

st at ut or y pur pose,  secur i ng payment s f or  subcont r act or s.  

Al l owi ng a pr i me cont r act or  act i ng as a subcont r act or  t o pay 

i t sel f  i n f ul l  whi l e l eavi ng subcont r act or s wi t h unpai d c l ai ms 

t ot al i ng $47, 000 i s i ncompat i bl e wi t h t he pur pose of  " secur [ i ng]  

payment s t o subcont r act or s and wor ker s. "   Wi sconsi n Dai r i es,  160 

Wi s.  2d at  765.  Assi st i ng subcont r act or s and wor ker s i n get t i ng 

pai d at  l east  demands t hat ,  i n cases of  def i c i ency,  

subcont r act or s be pai d pr opor t i onal l y.  

¶34 I n sum,  we det er mi ne t hat  under  t he l anguage of  t he 

st at ut e,  t he Keyes ar e r equi r ed t o pay t r ust  f und money 

pr opor t i onal l y t o subcont r act or s i n cases of  def i c i ency.  Her e,  

t he uncont r over t ed evi dence i s t hat  Angel a was pai d whi l e 

$47, 000 i n c l ai ms f r om subcont r act or s r emai ned unpai d.  Such 

payment s woul d const i t ut e use of  t r ust  f und money f or  " any ot her  

pur pose [ bef or e]  al l  c l ai ms .  .  .  have been pai d i n f ul l  or  

pr opor t i onal l y i n cases of  a def i c i ency. "  Our  i nt er pr et at i on i s 

f ur t her  suppor t ed by t he st at ut or y pur pose of  § 779. 02( 5) ,  whi ch 
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i s t o bot h pr ot ect  owner s f r om payi ng t wi ce and secur e payment s 

f or  subcont r act or s and wor ker s.  Accor di ngl y,  we det er mi ne t hat  

t he c i r cui t  cour t ' s  f i ndi ng of  pr obabl e cause was based on a 

pr oper  i nt er pr et at i on of  t he st at ut e.  

I V 

¶35 Al t hough t he ci r cui t  cour t ' s  concl usi on t hat  t her e was 

pr obabl e cause t o bel i eve t hat  t he Keyes had commi t t ed a f el ony 

was based upon i t s det er mi nat i on t hat  t he subcont r act or s shoul d 

have been pai d pr opor t i onal l y,  t he cour t  of  appeal s j et t i soned 

t he i nqui r y.  I nst ead of  f ocusi ng on pr opor t i onal i t y,  i t  f ocused 

on pr of i t .   

¶36 I n t hei r  or i gi nal  br i ef  t o t he cour t  of  appeal s,  t he 

Keyes i ndi cat ed t hat  t he unaccount ed f or  $36, 036. 28 was r eal l y  

pr of i t  on mat er i al s,  t o whi ch t hey wer e ent i t l ed.  The cour t  of  

appeal s t hen,  sua spont e,  asked f or  suppl ement al  br i ef s on t he 

quest i on of  whet her  § 779. 02( 5)  pr ohi bi t s a pr i me cont r act or  

act i ng as subcont r act or  f r om payi ng i t sel f  f or  pr of i t  on 

mat er i al s suppl i ed as a subcont r act or .   

¶37 I n pr oposi ng t hi s quest i on t he cour t  of  appeal s  t ook 

an ar gument  of  t he par t i es and t r ansf or med i t  i nt o an 

" undi sput ed f act "  upon whi ch i t  r el i ed as a basi s of  i t s  

anal ysi s.  I ndeed,  t he penul t i mat e par agr aph of  t he maj or i t y 

opi ni on begi ns:  " I n sum,  t he r ecor d and t he Keyeses'  own 

concessi ons t hat  t he $36, 036. 28 was kept  as a pr of i t  .  .  .  . "  

St at e v.  Keyes,  2007 WI  App 163,  ¶36,  304 Wi s.  2d 372,  736 

N. W. 2d 904.  



No.  2004AP1104- CR & 2004AP1105- CR   

 

18 
 

¶38 The ci r cui t  cour t ,  however ,  made no such 

det er mi nat i on.  I t  i s  not  c l ear  f r om t he r ecor d whet her  t he money 

was t aken as pr of i t ,  was di ver t ed by t he Keyes t hr ough bogus 

i nvoi ces and r ecycl i ng of  f unds as Jones t est i f i ed,  or  was 

somet hi ng el se al t oget her .  Af t er  acknowl edgi ng t he ar gument  of  

t he Keyes,  t he c i r cui t  cour t  concl uded t hat  t her e was pr obabl e 

cause t o bel i eve t hat  t he use of  t he f unds " was cr i mi nal  i n 

nat ur e r at her  t han i nnocent  i n nat ur e. "  Ul t i mat el y,  wi t hout  

maki ng a f act ual  det er mi nat i on r egar di ng t he $36, 036. 28,  t he 

c i r cui t  cour t  was goi ng t o l et  t he f i nder  of  f act  deci de:  " The 

f i nder  of  f act  i n t hese mat t er s may ver y wel l  concl ude t he 

def endant s wer e ent i t l ed t o r et ai n al l  of  t he moni es t hey kept . "   

¶39 Even i f  i t  t ur ns out  t hat  t he money was pr of i t ,  t hat  

al one i s nei t her  her e nor  t her e.  Rat her ,  t he i ssue i s whet her  

payment  was pr opor t i onal  as r equi r ed by § 779. 02( 5) .  

¶40 Never t hel ess,  based on t he par t i es '  br i ef s,  and 

r el y i ng on Sobokowi ak,  173 Wi s.  2d 327,  t he cour t  of  appeal s  

det er mi ned t hat  § 779. 02( 5)  pr ohi bi t s pr i me cont r act or s act i ng 

as subcont r act or s f r om r ecei v i ng pr of i t  pr i or  t o payi ng ot her  

subcont r act or s f or  t hei r  l abor  and mat er i al s:   

[ Sect i on]  779. 02( 5)  pr ecl udes a pr i me cont r act or  who 
al so act s as a subcont r act or  f r om payi ng i t sel f  a 
pr of i t  bef or e al l  ot her  subcont r act or s have been pai d 
i n f ul l  f or  amount s due or  t o become due and owi ng f or  
t hei r  l abor  and mat er i al s,  or  pai d pr opor t i onat el y 
wher e t her e i s a def i c i ency.  

Keyes,  304 Wi s.  2d 372,  ¶16.  The Keyes may be cr i mi nal l y l i abl e 

under  § 779. 02( 5) ,  t he cour t  asser t ed,  i nsof ar  as " t hey 
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i nt ent i onal l y used money f r om t he ent r ust ed f unds t o pay 

t hemsel ves a pr of i t  .  .  .  . "  I d. ,  ¶22.   

¶41 For  sever al  r easons,  we decl i ne t o f ol l ow t he cour t  of  

appeal s '  appr oach her e.  As not ed above,  i t  bases i t s anal ysi s on 

a f aul t y assumpt i on,  i . e. ,  t hat  i t  i s  undi sput ed t hat  t he Keyes 

kept  t he unaccount ed f or  $36, 036. 28 as pr of i t .  I d.   

¶42 I n addi t i on,  i t  i s  uncl ear  how t o const r ue " pr of i t . "   

The St at e does not  cont end t hat  t he Keyes vi ol at ed t he st at ut e 

f or  r ecei v i ng some or  al l  of  t hei r  cont r act or  f ee pr i or  t o t he 

end of  t he pr oj ect .  However ,  a l eadi ng t r eat i se on const r uct i on 

l aw under st ands cont r act or  f ees t o i ncl ude pr of i t ;  " [ t ] he 

cont r act or ' s f ee cover s non- r ei mbur sabl e cost s whi ch wi l l  be 

expended and t he pr of i t  on t he wor k. "  2 St even G. M.  St ei n,  

Const r uct i on Law,  § 7. 01[ 5] [ a]  ( 2007) .  The cour t  of  appeal s '  

v i ew woul d pot ent i al l y  pr ecl ude t aki ng t hat  f ee. 6  
                                                 

6 Associ at i on Cont r act or s ( Associ at ed Gener al  Cont r act or s of  
Wi sconsi n,  I nc. ,  Associ at ed Gener al  Cont r act or s of  Gr eat er  
Mi l waukee,  I nc. ,  and Associ at ed Bui l der s and Cont r act or s of  
Wi sconsi n,  I nc. )  f i l ed an ami cus br i ef .   They asser t  t hat  t her e 
ar e a wi de var i et y of  const r uct i on cont r act s as wel l  as many 
cont i ngenci es t hat  can af f ect  pr of i t s wi t hi n a const r uct i on 
pr oj ect .  They not e t hat  i n addi t i on t o t he " f i xed pr i ce/ l ump 
sum"  cont r act s l i ke t he one i n t hi s case,  t her e ar e ot her  
const r uct i on cont r act s,  such as " t i me and mat er i al , "  " cost  of  
wor k pl us pr of i t , "  " guar ant eed maxi mum pr i ce wi t h or  wi t hout  
shar ed savi ngs, "  and " desi gn bui l d. "  They al so advance t hat  
pr oj ect s may appear  pr of i t abl e at  one moment  but  become 
unpr of i t abl e l at er  due t o unf or eseen pr obl ems.   

Thus,  Associ at i on Cont r act or s obj ect  t o t he cour t  of  
appeal s '  f ocus on pr of i t s and compl ai ns t hat  i t s t r eat ment  i s 
i l l - def i ned and undul y bur densome.  Because we base our  anal ysi s 
on t he l anguage of  t he st at ut e i n r equi r i ng pr opor t i onal i t y,  we 
need not  f ur t her  anal yze her e t he concept  of  pr of i t s i n t he 
const r uct i on ar ena.  
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¶43 Fur t her ,  t he cour t  of  appeal s '  appr oach appear s t o 

r equi r e t hat  any pr of i t  be def er r ed unt i l  t he end of  a pr oj ect . 7 

I t s st at ement  t hat  pr i mar y cont r act or s must  " pay al l  

subcont r act or s f or  t hei r  l abor  and mat er i al s i n f ul l ,  or  

pr opor t i onal l y i n cases of  a def i c i ency,  bef or e payi ng 

t hemsel ves a pr of i t , "  Keyes,  304 Wi s.  2d 372,  ¶23,  i s open- ended 

and coul d be i nt er pr et ed t o r equi r e f or egoi ng pr of i t  even bef or e 

a bi l l  i s  due or  t o become due.   

¶44 The cour t  of  appeal s '  appr oach al so does not  f ol l ow 

f r om Sobokowi ak.  The def endant ,  Sobokowi ak,  ent er ed i nt o a 

cont r act  t o bui l d a home,  and t he owner s pl aced money f r om a 

const r uct i on l oan i nt o an account .  On Sobokowi ak' s r equest  f or  a 

dr aw on t he account ,  t he bank i ssued a cashi er ' s check and 

Sobokowi ak deposi t ed t he money i n hi s company' s checki ng 

                                                 
7 Associ at i on Cont r act or s cont end t hat  t he cour t  of  appeal s 

deci s i on may be r ead t o pr ecl ude a pr i mar y cont r act or ' s f i r st -
t i er  subcont r act or s ( i . e. ,  t hose who cont r act  di r ect l y wi t h t he 
pr i mar y cont r act or )  f r om r ecei v i ng f ul l  payment  because pr of i t  
i s  i ncor por at ed i nt o t he pr i ce negot i at ed bet ween t he pr i mar y 
and t he subcont r act or .  Al t hough we di sagr ee wi t h t hat  
i nt er pr et at i on of  t he cour t  of  appeal s deci s i on,  we agr ee t hat  
Wi s.  St at .  § 779. 02( 5)  does not  pr ecl ude f i r st - t i er  
subcont r act or s f r om r ecei v i ng f ul l  payment  unt i l  t he end of  a 
pr oj ect .  Sect i on 779. 02( 5)  st at es t hat  payment s t o 
subcont r act or s " const i t ut e a t r ust  f und onl y i n t he hands of  
t he .  .  .  subcont r act or  t o t he amount  of  al l  c l ai ms due or  t o 
become due or  owi ng f r om t he .  .  .  subcont r act or  f or  l abor ,  
ser vi ces,  mat er i al s .  .  .  . "  The pl ai n l anguage of  t he sect i on 
i s t hat  such payment s ar e hel d i n t r ust  f or  c l ai ms due or  t o 
become due or  owi ng f r om t he subcont r act or ,  t hat  i s ,  payment s t o 
t he sub- subcont r act or s or  second- t i er  subcont r act or s.  Thi s v i ew 
i s made cl ear  i n Kr aemer  Br os. ,  I nc.  v.  Pul aski  St at e Bank,  138 
Wi s.  2d 395,  403,  406 N. W. 2d 379 ( 1987) .   
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account .  173 Wi s.  2d at  331.  As of  December  22,  1989,  Sobokowi ak 

had di sbur sed t he ent i r e amount  of  t he dr aw,  had l i t t l e money i n 

t he account ,  and yet  owed a l umber  suppl i er  over  $30, 000.  I d.  at  

332.  Dur i ng t hat  per i od,  he used over  $18, 000 f r om hi s account  

f or  l abor  and mat er i al s on ot her  j obs,  a car  l ease payment ,  and 

a t el ephone bi l l .  I d.  at  335.   

¶45 Sobokowi ak sought  t o i nt r oduce evi dence t hat  t he 

l umber  suppl i er  had wai ved i t s c l ai m t o money f r om t he account  

and had accept ed a cr edi t  ar r angement  i nst ead.  I d.  at  332.   The 

cour t  of  appeal s,  however ,  det er mi ned t hat  i t  was i r r el evant  

whet her  he had f ul f i l l ed t he obl i gat i on at  some poi nt  i n t i me.  

Rat her ,  what  mat t er ed was whet her  t he money had been used f or  

ot her  pur poses pr i or  t o t he c l ai ms bei ng sat i sf i ed.  I d.  at  334.  

I t  quot ed Bur mei st er  f or  t he pr oposi t i on t hat  under  § 779. 02( 5) ,  

f unds " can onl y be used f or  t he payment  of  c l ai ms of  t he 

benef i c i ar i es unt i l  al l  such cl ai ms ar e pai d. "  I d.  ( quot i ng 

Bur mei st er ,  65 Wi s.  2d at  299) ( emphasi s i n Sobokowi ak) .  Thus,  

Sobokowi ak does not  pr event  pr of i t  out r i ght  i n t he way i mpl i ed 

by t he cour t  of  appeal s.   

¶46 I t  i s  not  c l ear  whet her  t he unaccount ed f or  $36, 036. 28 

was mer el y pr of i t .  Fur t her ,  t he cour t  of  appeal s'  appr oach f ai l s 

t o expl ai n how t o const r ue " pr of i t , "  i mpl i es t hat  cont r act or s or  

subcont r act or s may not  r ecei ve pr of i t  on a pr oj ect  unt i l  t he 

pr oj ect  ends,  and i s not  r equi r ed under  Sobokowi ak.  We t her ef or e 

di sagr ee wi t h t he cour t  of  appeal s t hat  § 779. 02( 5)  pr ohi bi t s 

pr i me cont r act or s act i ng as subcont r act or s f r om r ecei v i ng pr of i t  
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pr i or  t o payi ng ot her  subcont r act or s f or  t hei r  l abor  and 

mat er i al s.  

V 

¶47 We t ur n next  t o t he quest i on of  whet her  t her e was 

suf f i c i ent  evi dence pr esent ed at  t he pr el i mi nar y hear i ng t o 

suppor t  t he bi ndover .  Under  Wi s.  St at .  § 970. 03( 7) ,  a cour t  

shal l  bi nd a def endant  over  f or  t r i al  i f  af t er  t he pr el i mi nar y 

hear i ng t he " t he cour t  f i nds pr obabl e cause t o bel i eve t hat  a 

f el ony has been commi t t ed by t he def endant . "  As we st at ed i n 

sect i on I I ,  our  r evi ew i s l i mi t ed t o whet her  t her e exi st s " any 

subst ant i al  gr ound f or  t he exer ci se of  j udgment  by t he 

commi t t i ng magi st r at e. "   Ber by,  81 Wi s.  2d at  684.  

¶48 The Keyes'  pr i mar y ar gument  t hat  t he evi dence does not  

suppor t  t he bi ndover  i s t hei r  l egal  ar gument  t hat  § 779. 02( 5)  

was not  v i ol at ed because Angel a was a subcont r act or  and t he 

payment s t o her  wer e f or  c l ai ms due.  For  t he r easons expl ai ned 

i n t he pr evi ous sect i ons,  we ar e not  per suaded by t hat  

cont ent i on.   

¶49 I n addi t i on,  t he Keyes cont end t hat  t he St at e f ai l ed 

t o pr esent  suf f i c i ent  evi dence t hat  t her e wer e c l ai ms due or  t o 

become due or  owi ng when Angel a r ecei ved payment s.  They ar gue 

t hat  Jones' s t est i mony does not  speci f y when t hi r d- par t y  

subcont r act or  c l ai ms became due.  Because wor k on t he pr oj ect  

cont i nued af t er  t he Keyes l ef t  t he pr oj ect ,  and Jones' s 

i nvest i gat i on t ook pl ace af t er  t hey l ef t  t he pr oj ect ,  t he Keyes 

mai nt ai n t hat  t he wor k gi v i ng r i se t o t he c l ai m coul d have been 

per f or med af t er  Angel a had r ecei ved payment .  



No.  2004AP1104- CR & 2004AP1105- CR   

 

23 
 

¶50 Al t hough t he Keyes ar e cor r ect  t hat  Jones' s t est i mony 

di d not  speci f y a t i me when t he $47, 000 i n subcont r act or s '  

c l ai ms became due,  her  i nvest i gat i on began shor t l y af t er  t he 

Keyes l ef t  t he Wet t st ei n j ob.  Jones t est i f i ed r egar di ng t he 

$36, 036. 28 i n unaccount ed f or  payment s r ecei ved by Angel a.  Such 

evi dence i s a subst ant i al  gr ound f or  t he c i r cui t  cour t ' s  

det er mi nat i on.  The f act  t hat  Jones' s t est i mony di d not  speci f y a 

pr eci se t i me at  whi ch t he $47, 000 i n unpai d c l ai ms became due 

goes t o t he wei ght  of  t he evi dence.  However ,  our  r evi ew of  a 

bi ndover  does not  ext end t o wei ghi ng t he evi dence.  Ber by,  81 

Wi s.  2d at  684.  

¶51 Mor eover ,  Jones' s t est i mony was not  l i mi t ed t o t he 

exi st ence of  $47, 000 i n unpai d c l ai ms and $36, 036. 28 i n 

unaccount ed f or  payment s t o Angel a.  She t est i f i ed r egar di ng t he 

Keyes'  i r r egul ar  pr act i ces r egar di ng i nvoi ces,  whi ch she 

consi der ed " bogus. "  These i r r egul ar  pr act i ces i ncl uded t he 

appar ent  t ai l or i ng of  i nvoi ces t o mat ch cashi er  checks f or  t he 

exact  f unds r emai ni ng i n t hei r  account .  I t  al so i ncl uded 

" r ecycl i ng money or  gener at i ng i nvoi ces t o mat ch a cashi er  check 

so she coul d say t hat  she was ent i t l ed t o t hi s money. "   

¶52 At  t he pr el i mi nar y hear i ng Jones t est i f i ed t hat  t he 

payment s t o Angel a had not  been suppor t ed by adequat e 

document at i on.  Addi t i onal l y,  she t est i f i ed t hat  she was dubi ous 

t hat  t he Keyes wer e ent i t l ed t o al l  of  t he money t hey cl ai med as 

payment  f or  Mat t hew Keyes'  l abor .  

¶53 The t est i mony pr ovi ded by Jones i s subst ant i al ,  and i t  

i s  suf f i c i ent  t o suppor t  t he c i r cui t  cour t ' s  det er mi nat i on t hat  
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subcont r act or s shoul d have r ecei ved pr opor t i onat e payment .  The 

evi dence pr esent ed t her ef or e pr ovi des a subst ant i al  gr ound f or  

t he c i r cui t  cour t ' s  exer ci se of  j udgment  i n det er mi ni ng t hat  a 

f el ony had been commi t t ed by t he Keyes.  We t her ef or e decl i ne t o 

upset  t he c i r cui t  cour t ' s  deci s i on t o bi nd over  t he def endant s.   

VI  

¶54 I n sum,  based upon t he l anguage of  § 779. 02( 5)  and i t s 

pur pose,  we agr ee wi t h t he cour t  of  appeal s t hat  t he c i r cui t  

cour t ' s  f i ndi ng of  pr obabl e cause was based on a pr oper  

i nt er pr et at i on of  t he st at ut e.  However ,  we di sagr ee wi t h t he 

cour t  of  appeal s t o t he ext ent  t hat  i t s  deci s i on i mpl i es t hat  

cont r act or s or  subcont r act or s may not  r ecei ve pr of i t  on a 

pr oj ect  unt i l  t he pr oj ect  ends.  We f ur t her  concl ude t hat  t he 

St at e pr esent ed suf f i c i ent  evi dence at  t he pr el i mi nar y hear i ng 

t o suppor t  t he bi ndover .  Accor di ngl y,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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