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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed,  per  cur i am deci s i on of  t he cour t  of  appeal s1,  

af f i r mi ng t he deci s i on of  t he Ci r cui t  Cour t  f or  Raci ne Count y,  

Judge Ri char d J.  Kr eul  pr esi di ng,  whi ch ent er ed a j udgment  of  

convi ct i on agai nst  Thomas S.  Mayo ( Mayo)  and deni ed Mayo' s 

post convi ct i on mot i on f or  a new t r i al .  

¶2 I n hi s pet i t i on f or  r evi ew,  Mayo asks t hi s cour t  t o 

det er mi ne whet her  t he pr osecut or ' s al l eged i mpr oper  comment s 

                                                 
1 St at e v.  Mayo,  No.  2004AP1592- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar ch 29,  2006) .  
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dur i ng Mayo' s t r i al  war r ant  a new t r i al ,  ei t her  as pl ai n er r or  

or  i n t he i nt er est  of  j ust i ce,  despi t e t he f act  t hat  def ense 

counsel  f ai l ed t o obj ect  t o such comment s.   Mayo f ur t her  asks 

t hi s cour t  t o det er mi ne whet her  a new t r i al  i s  war r ant ed,  

because of  hear say t est i mony gi ven by t he St at e of  Wi sconsi n' s 

( St at e' s)  wi t nesses concer ni ng out - of - cour t  st at ement s of  t he 

compl ai ni ng wi t ness,  Cl ar ence Pr i ce ( Pr i ce) .   Addi t i onal l y,  Mayo 

asks t hi s cour t  t o det er mi ne whet her  hi s t r i al  counsel  r ender ed 

i nef f ect i ve assi st ance by,  among ot her  t hi ngs,  f ai l i ng t o 

conduct  an i ndependent  i nvest i gat i on,  and by f ai l i ng t o obt ai n 

and use t he t r anscr i pt  of  Pr i ce' s swor n t est i mony at  t he 

pr el i mi nar y hear i ng.   Mayo' s c l ai m of  i nef f ect i ve assi st ance of  

counsel  over l aps wi t h hi s ot her  c l ai ms bef or e t hi s cour t .  

¶3 We hol d t hat ,  al t hough t her e was i mpr oper  

pr osecut or i al  ar gument  i n t he case,  such mi sconduct  di d not  so 

i nf ect  t he t r i al  wi t h unf ai r ness as t o const i t ut e a deni al  of  

Mayo' s due pr ocess r i ght s,  t hus war r ant i ng a new t r i al ,  ei t her  

as pl ai n er r or  or  i n t he i nt er est  of  j ust i ce.   He has not  shown 

t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed,  nor  has he 

est abl i shed t hat  t her e was a mi scar r i age of  j ust i ce.   Ther e i s 

not  a subst ant i al  pr obabi l i t y  of  a di f f er ent  r esul t ,  even i f  a 

new t r i al  wer e hel d.   We f ur t her  hol d t hat  t he c i r cui t  cour t  

pr oper l y admi t t ed t est i mony concer ni ng Pr i ce' s out - of - cour t  

st at ement s t o t he pol i ce,  under  t he exci t ed ut t er ance except i on 

t o t he hear say r ul e.   See Wi s.  St at .  § 908. 03( 2) ( 2003- 04) 2.   
                                                 

2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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Fi nal l y,  we hol d t hat ,  al t hough def ense counsel  r ender ed 

def i c i ent  per f or mance by f ai l i ng t o conduct  an i ndependent  

i nvest i gat i on,  Mayo has not  est abl i shed t hat  t her e was a 

r easonabl e pr obabi l i t y t hat  t he r esul t  woul d have been di f f er ent .   

St r i ckl and v.  Washi ngt on,  466 U. S.  668,  694 ( 1984) .   Mayo was not  

pr ej udi ced by such def i c i ent  per f or mance.   On bal ance,  we ar e 

sat i sf i ed,  v i ewi ng t he def i c i enc i es of  def ense counsel  and t he 

i nci dent s of  pr osecut or i al  mi sconduct  f or  t hei r  cumul at i ve 

ef f ect ,  t hat  Mayo i s not  ent i t l ed t o a new t r i al  and,  t her ef or e,  

t he deci s i on of  t he cour t  of  appeal s i s af f i r med.  

I  

¶4 Thi s case i nvol ves event s t hat  occur r ed bet ween Mayo 

and Pr i ce on November  15,  16,  and 17,  2002.   Mayo and Pr i ce bot h 

have cr i mi nal  r ecor ds,  and bot h t est i f i ed about  t he i nci dent s 

t hat  occur r ed on t he dat es at  i ssue,  but  t hei r  account s ar e 

subst ant i al l y  di f f er ent .  

¶5 Accor di ng t o Pr i ce,  Mayo r obbed hi m of  35 dol l ar s at  

gunpoi nt  i n Raci ne,  Wi sconsi n on November  16,  2002.   Pr i ce 

t est i f i ed t hat  he was wal ki ng t o t he home of  a f r i end when a man 

appr oached hi m,  and asked hi m f or  a dol l ar .   Pr i ce st at ed t hat  

he had seen t he man bef or e,  and t hat  t he man had been i nt r oduced 

t o hi m on t he pr i or  eveni ng,  November  15,  as a f r i end of  Pr i ce' s 

uncl e.   Pr i ce sai d t hat  t he man' s name was Thomas and i dent i f i ed 

hi m at  t r i al  as Thomas Mayo.  

¶6 Pr i ce t est i f i ed t hat ,  when Mayo asked hi m f or  a dol l ar  

on t he eveni ng of  November  16,  Pr i ce r eached i nt o hi s pocket  t o 

get  a dol l ar .   Pr i ce t est i f i ed t hat  Mayo poi nt ed a gun at  hi m,  



No.  2004AP1592- CR   

 

4 
 

r obbed hi m of  t he 35 dol l ar s he was car r y i ng,  and st r uck hi m on 

t he back of  t he head.   Pr i ce sai d t hat  Mayo t hen r an behi nd some 

bushes and t ol d Pr i ce t o wal k i n t he opposi t e di r ect i on.   Pr i ce 

t est i f i ed t hat  t he r obber y occur r ed i n t he dr i veway of  hi s 

f r i end Jar r el l ,  and t hat  Pr i ce went  i nt o Jar r el l ' s  house and 

cal l ed hi s mot her  t o i nf or m her  of  t he i nci dent .   Pr i ce 

t est i f i ed t hat  he t hen wal ked t wo bl ocks t o anot her  f r i end' s 

house and cal l ed 911.   Of f i cer  Dan Langendor f  ( Of f i cer  

Langendor f )  pr ompt l y r esponded t o t he cal l ,  at  whi ch t i me Pr i ce 

i nf or med hi m of  t he encount er  wi t h Mayo.  

¶7 Mayo t est i f i ed t hat  he was i nt r oduced t o Pr i ce on t he 

eveni ng of  November  15,  2002,  by Pr i ce' s uncl e.   Mayo st at ed 

t hat  he encount er ed Pr i ce on t he st r eet  t he next  eveni ng,  

November  16,  and pur chased cocai ne f r om Pr i ce.   Mayo sai d t hat  

he was shor t ed on t he amount  of  cocai ne by Pr i ce,  and he want ed 

t o r ecl ai m t he 35 dol l ar s he pai d f or  t he cocai ne.   Mayo 

t est i f i ed t hat  he st r uck Pr i ce i n t he j aw,  t hen ki cked and 

st omped Pr i ce’ s st omach and head whi l e get t i ng hi s 35 dol l ar s 

back.   Mayo st at ed t hat  Pr i ce sought  r evenge by concoct i ng a 

r obber y st or y and r epor t i ng i t  t o t he pol i ce.  

¶8 Pr i ce t est i f i ed t hat  on November  17,  2002,  Mayo 

conf r ont ed hi m out si de a Raci ne t aco r est aur ant .   Pr i ce sai d 

t hat  Mayo t ol d hi m t hat  t he r obber y was an acci dent ,  and t hat  he 

i nt ended t o r epay Pr i ce.   Conver sel y,  accor di ng t o Mayo' s 

t est i mony,  Pr i ce and a compani on conf r ont ed hi m out si de of  t he 

r est aur ant ,  and at t acked hi m wi t h a t i r e i r on,  cut t i ng hi s 

wr i st .   At  t r i al ,  Mayo poi nt ed out  st ai ns on t he neck of  t he 
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shi r t  he had been wear i ng on November  17,  2002,  and cl ai med t hat  

t hey wer e bl ood st ai ns f r om t he cut  on hi s wr i st .  

¶9 On November  17,  2002,  Pr i ce cal l ed 911 t o r epor t  t hat  

he was i n t he pr esence of  t he man who had r obbed hi m t he 

pr evi ous ni ght .   Ser geant  Mi chael  Ackl ey ( Ser geant  Ackl ey)  and 

Of f i cer  Dani el  Smal l  ( Of f i cer  Smal l )  ar r i ved at  t he r est aur ant  

soon af t er  t he cal l .   Of f i cer  Smal l  t est i f i ed t hat  Mayo was 

al r eady r unni ng bef or e t he pol i ce ar r i ved,  and t hat  he was 

unsur e i f  Mayo was r unni ng because he saw t he squad car  or  f or  

anot her  r eason.   Ser geant  Ack l ey t est i f i ed t hat  Mayo began 

r unni ng when t hey st opped t hei r  squad car  at  t he scene.  

¶10 Of f i cer  Smal l  and Ser geant  Ackl ey gave chase.   Mayo 

r an and ent er ed a near by br i ck house t hat  was not  Mayo’ s 

r esi dence.   Ser geant  Ackl ey t est i f i ed t hat  he r apped on t he door  

t hr ee di f f er ent  t i mes over  t he cour se of  t went y t o f or t y 

seconds,  announci ng t hat  he was a pol i ce of f i cer .   Mayo f i nal l y 

opened t he door .  

¶11 Ser geant  Ackl ey t est i f i ed t hat  he was hal f way f i ni shed 

wi t h pat t i ng down Mayo when Pr i ce ar r i ved and,  wi t hout  

quest i oni ng,  poi nt ed at  Mayo and expl ai ned t hat  he was t he man 

who r obbed hi m.   Mayo t est i f i ed t hat  t he pol i ce t ook hi m back t o 

t he r est aur ant ,  wher e Pr i ce i dent i f i ed hi m.   Accor di ng t o bot h 

Ser geant  Ackl ey and Of f i cer  Smal l ,  Mayo di d not  r espond t o 

Pr i ce' s accusat i on.   Bot h of f i cer s sai d t hat  Mayo di d not  

exhi bi t  any appar ent  i nj ur i es.   Mayo was ar r est ed f or  

obst r uct i ng an of f i cer  and was i nf or med t hat  he had been 

i dent i f i ed as havi ng been i nvol ved i n an ar med r obber y.  
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¶12 Accor di ng t o Ser geant  Ackl ey' s t est i mony,  Mayo t ol d 

hi m t hat  he r an f r om t he of f i cer s because he had a cr ack pi pe on 

hi s per son and di d not  want  t o get  ar r est ed f or  possessi on of  

dr ug par apher nal i a.   Mayo t est i f i ed t hat ,  bef or e openi ng t he 

door  f or  t he pol i ce,  he hi d t he cr ack pi pe under  t he l i nol eum i n 

t he f r ont  hal l way of  t he house t o whi ch he had f l ed.  

¶13 At  Mayo' s t r i al  i n Raci ne Count y Ci r cui t  Cour t ,  Judge 

Ri char d J.  Kr eul  pr esi di ng,  Mayo and Pr i ce wer e t he onl y t wo 

wi t nesses t o t est i f y,  speci f i cal l y,  about  t he conf r ont at i on 

bet ween t hem.   Of f i cer  Langendor f  t est i f i ed about  r espondi ng t o 

t he r obber y cal l  on November  16,  2002,  and about  hi s i nt er vi ew 

wi t h Pr i ce.   Ser geant  Ackl ey and Of f i cer  Smal l  t est i f i ed about  

t he ar r est  of  Mayo on November  17,  2002.  

¶14 Dur i ng her  openi ng st at ement  and al so dur i ng t he 

pr esent at i on of  t r i al  t est i mony,  t he pr osecut or  r emar ked,  and 

el i c i t ed t est i mony,  r egar di ng Mayo’ s s i l ence concer ni ng Pr i ce’ s 

accusat i on t hat  he was t he man who r obbed hi m on November  16,  

2002.   Dur i ng her  c l osi ng ar gument s,  t he pr osecut or  made t he 

f ol l owi ng comment s about  her  r ol e as a pr osecut or :  

The way a cr i mi nal  case wor ks i s pol i ce r epor t s 
ar e f or war ded i nt o t he Di st r i ct  At t or ney' s Of f i ce,  we 
r evi ew t hem,  we det er mi ne whet her  t her e shoul d be a 
char ge or  t her e shoul dn' t  be a char ge.   We have t he 
di scr et i on t o do t hat .   The case t hen i s char ged,  and 
we have an open f i l e pol i cy,  meani ng t hat  t he 
def endant  and def ense at t or ney can have access t o al l  
of  t he pol i ce r epor t s,  so t he def endant  has had access 
and seen what  al l  t he evi dence i s agai nst  hi m and what  
t he v i ct i m has sai d and what  t he pol i ce have sai d.   
He' s had al most  f i ve mont hs t o come up wi t h somet hi ng 
t o at t empt  t o expl ai n hi s act i ons away,  and you have 
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now hear d what  he has come up wi t h,  whi ch i s somet hi ng 
new.  

¶15 The pr osecut or  al so made t he f ol l owi ng st at ement  i n 

her  c l osi ng ar gument s:  

Let ' s l ook at  some of  t he st at ement s t he 
def endant  made whi l e on t he st and as opposed t o t he 
f act s as we know t hem or  t hi ngs he pr evi ousl y 
st at ed.  .  .  .   

Wel l ,  he [ Pr i ce]  i dent i f i ed hi m [ Mayo]  and sai d t hat ' s 
t he guy t hat  r obbed me.   Thi s was wi t hi n t he ear shot  
of  t he def endant .  .  .  .  when Cl ar ence Pr i ce sai d 
t hat ' s t he guy t hat  r obbed me,  t hat  Thomas Mayo sai d 
not hi ng.  .  .  .    

Pr i or  t o hi m bei ng ar r est ed,  i f  he was an 
i nnocent  man,  why woul d he say not hi ng at  t hat  poi nt  
when he has been accused? .  .  .   

My opi ni on woul d be t hat  t hi s was a cr i me of  
oppor t uni t y.   The oppor t uni t y pr esent ed i t sel f  t o t he 
def endant  and he t ook i t .  

¶16 Then,  dur i ng her  r ebut t al  ar gument ,  t he pr osecut or  

f ur t her  st at ed:  

Def ense counsel  has i ndi cat ed t hat  i t ' s  my j ob t o put  
a spi n on t he evi dence t o convi ct  t he def endant .   I  
descr i bed br i ef l y what  my j ob i s i n t he f i r st  par t  of  
my cl osi ng.   I  l ook up pol i ce r epor t s.  .  .  .  I  
det er mi ne whet her  I  bel i eve a per son i s gui l t y and 
whet her  I  t hi nk i t ' s  j ust .   I  al so have t he 
di scr et i on .  .  .   t o di smi ss t he char ges i f  I  t hi nk 
t hey' r e unj ust ,  i f  t hey di dn' t  happen,  i f  i t ' s  not  
pr ovabl e.  

¶17 The pr osecut or  t hen made comment s concer ni ng t he r ol e 

of  def ense counsel ,  st at i ng t hat  def ense counsel ' s j ob i s t o 

" get  hi s c l i ent  of f  t he hook.   That ' s hi s onl y j ob her e,  not  t o 

see j ust i ce i s done but  t o see t hat  hi s c l i ent  i s  
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acqui t t ed.  .  .  . "   Mayo' s counsel  di d not  obj ect  t o any of  t hese 

comment s.  

¶18 When gi v i ng t he j ur y i nst r uct i ons,  t he c i r cui t  cour t  

made no speci f i c  comment  on t he ar gument s of  t he pr osecut or ,  but  

t he cour t  di d gi ve t he st andar d i nst r uct i ons t hat  openi ng 

st at ement s and cl osi ng ar gument s of  counsel  ar e not  evi dence.   

See Wi s JI ——Cr i mi nal  50,  160.  

¶19 On Apr i l  9,  2003,  a Raci ne Count y j ur y f ound Mayo 

gui l t y of  t he t hr ee cr i mes wi t h whi ch he was char ged:  ar med 

r obber y wi t h use of  f or ce,  obst r uct i ng an of f i cer ,  and bat t er y 

whi l e ar med.   Mayo was sent enced t o ser ve seven year s of  i ni t i al  

conf i nement  and ei ght  year s of  ext ended super vi s i on.    

¶20 Mayo f i l ed a post convi ct i on mot i on seeki ng a new 

t r i al .   I n hi s post convi ct i on mot i on,  Mayo cl ai med t hat  t he 

pr osecut or  made numer ous i mpr oper  r emar ks i n her  openi ng 

st at ement ,  dur i ng t r i al ,  and i n her  c l osi ng ar gument s,  and t hat  

such r emar ks war r ant ed a new t r i al  ei t her  as pl ai n er r or  or  i n 

t he i nt er est  of  j ust i ce.   Mayo ar gued t hat  def ense counsel ' s 

f ai l ur e t o obj ect  t o such r emar ks const i t ut ed i nef f ect i ve 

assi st ance of  counsel .   Mayo al so al l eged t hat  hi s t r i al  counsel  

was i nef f ect i ve f or  f ai l i ng t o obj ect  t o t he hear say wi t hi n 

Of f i cer  Langendor f ' s  and Pr i ce' s t est i mony concer ni ng t he 

conver sat i on t hat  t ook pl ace bet ween Of f i cer  Langendor f  and 

Pr i ce on November  16,  2002.   Mayo f ur t her  al l eged t hat  hi s t r i al  

counsel  was i nef f ect i ve f or  f ai l i ng t o conduct  any 

i nvest i gat i on,  f or  f ai l i ng t o obj ect  when Mayo' s r i ght  t o r emai n 

s i l ent  was i nf r i nged upon,  and f or  f ai l i ng t o obt ai n a copy of  
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t he pr el i mi nar y hear i ng t r anscr i pt ,  so t hat  he coul d i mpeach 

Pr i ce wi t h i nconsi st ent  pr el i mi nar y hear i ng t est i mony.  

¶21 The ci r cui t  cour t  agr eed t hat  t he pr osecut or ’ s cl osi ng 

ar gument s wer e i mpr oper .   However ,  t he c i r cui t  cour t  f ound t hat  

t he c l osi ng ar gument s,  when vi ewed i n cont ext  of  t he ent i r e 

t r i al  and t he cour t ’ s j ur y i nst r uct i ons t hat  openi ng st at ement s 

and cl osi ng ar gument s ar e not  evi dence,  di d not  under mi ne t he 

f ai r ness of  t he t r i al .   The cour t  concl uded t hat  Mayo' s 

at t or ney’ s f ai l ur e t o obj ect  t o t he pr osecut or ' s c l osi ng 

ar gument s was per mi ssi bl e,  consi der i ng t he br oad r ange of  

def er ence accor ded t o at t or neys i n t hei r  c l osi ng ar gument s.   The 

ci r cui t  cour t  al so st at ed t hat  t he def ense at t or ney' s f ai l ur e t o 

obj ect  t o t he hear say by Of f i cer  Langendor f  and Pr i ce di d not  

amount  t o i nef f ect i ve assi st ance of  counsel ,  s i nce t he t est i mony 

woul d have been admi ssi bl e as an exci t ed ut t er ance.   The cour t  

st at ed t hat  t he quest i on of  admi ssi bi l i t y  of  t he hear say 

t est i mony was a c l ose cal l ,  but  t hat  i f  t her e was any er r or  on 

t he i ssue,  i t  was har ml ess.  

¶22 I n an unpubl i shed opi ni on,  t he cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  deci s i on on t he post convi ct i on 

mot i on.   The cour t  of  appeal s concl uded t hat  t he pr osecut or ' s 

r emar ks i n her  openi ng st at ement ,  dur i ng t r i al ,  and i n her  

c l osi ng ar gument s di d not  pr ej udi ce t he def endant ,  and t hat  t he 

def ense at t or ney was not  i nef f ect i ve f or  f ai l i ng t o obj ect  t o 

t he r emar ks.   The cour t  of  appeal s hel d t hat  t he pr osecut or ’ s 

r emar ks r egar di ng t he oper at i on of  t he di st r i ct  at t or ney’ s 

of f i ce wer e common knowl edge.   The cour t  r easoned t hat  
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r ef er ences t o " t he f act s as we know t hem"  and t he " cr i me of  

oppor t uni t y"  r ef er enced f act s bef or e t he j ur y,  not  t he 

pr osecut or ’ s per sonal  opi ni on.   The cour t  of  appeal s st at ed 

t hat ,  al t hough t he r ef er ences t o a def ense at t or ney’ s r ol e wer e 

i mpr oper  and " deser vi ng of  condemnat i on, "  Mayo was not  

pr ej udi ced by t he r emar ks,  because t hey di d not  i nf ect  t he t r i al  

wi t h unf ai r ness.  

¶23 The cour t  of  appeal s al so hel d t hat  t he pr osecut or ' s 

r epeat ed comment ar y on Mayo’ s pr e- Mi r anda3 s i l ence di d not  

pr ej udi ce t he def endant ,  and t hat  t he def ense at t or ney was not  

i nef f ect i ve f or  f ai l i ng t o obj ect  t o such r emar ks.   Mayo 

t est i f i ed t hat  he deni ed r obbi ng Pr i ce i mmedi at el y af t er  Pr i ce 

accused hi m of  bei ng t he r obber .   Thus,  t he cour t  of  appeal s 

f ound t hat  t he pr osecut or ’ s r ef er ence t o t he al l eged si l ence,  

and t he t est i mony el i c i t ed on t hat  i ssue,  was pr oper  i mpeachment  

of  Mayo' s t est i mony.  

¶24 Concer ni ng t he hear say i ssue,  t he cour t  of  appeal s 

f ound t hat  t he hear say t est i mony f r om Of f i cer  Langendor f ,  as 

wel l  as Pr i ce' s own t est i mony,  was admi ssi bl e under  t he exci t ed 

ut t er ance except i on t o hear say.   Wi s.  St at .  § 908. 03( 2) .   

Because t he cour t  of  appeal s f ound t hat  t he hear say was 

admi ssi bl e evi dence,  t he cour t  concl uded t hat  def ense counsel  

was not  i nef f ect i ve f or  f ai l i ng t o obj ect  t o such evi dence.  

¶25 Mayo al so ar gued bef or e t he cour t  of  appeal s t hat  hi s 

counsel  was i nef f ect i ve,  because he f ai l ed t o cor r obor at e Mayo’ s 

                                                 

3 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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t est i mony wi t h t he t est i mony of  Ar go McMor r i s ( McMor r i s) .   

Al l egedl y,  McMor r i s was goi ng t o t est i f y t hat  she saw Mayo 

r unni ng and bl oodi ed on November  17,  2002,  and t hat  Mayo t ol d 

her  t hat  Pr i ce at t acked hi m wi t h a t i r e i r on.   Def ense counsel  

t est i f i ed at  t he post convi ct i on mot i on hear i ng t hat  he chose not  

t o use t hi s t est i mony i n an ef f or t  t o mi ni mi ze t he November  17 

encount er ,  i n f avor  of  emphasi z i ng t he November  16 encount er .   

The cour t  of  appeal s hel d t hat  an at t or ney i s not  i nef f ect i ve 

mer el y because a sound t r i al  st r at egy f ai l s.   Mayo f ur t her  

ar gued t hat  hi s  counsel  was i nef f ect i ve because he f ai l ed t o 

i mpeach Pr i ce’ s t est i mony.   Al t hough Pr i ce di d pr esent  

conf l i c t i ng t est i mony r egar di ng whet her  he was wi t h a compani on 

on November  17,  t he cour t  of  appeal s hel d t hat  t he f ai l ur e t o 

i mpeach di d not  pr ej udi ce t he def endant .  

¶26 Af t er  t he cour t  of  appeal s af f i r med t he ci r cui t  cour t ,  

Mayo t hen f i l ed a pet i t i on f or  r evi ew,  whi ch t hi s cour t  gr ant ed.  

I I  

¶27 Thi s case pr esent s sever al  i ssues f or  our  r evi ew.   We 

must  det er mi ne whet her  Mayo i s ent i t l ed t o a new t r i al  due t o 

pl ai n er r or  or  i n t he i nt er est  of  j ust i ce,  i ncl udi ng hi s c l ai m 

t hat  t her e wer e i mpr oper  comment s by t he pr osecut or  dur i ng 

Mayo' s t r i al ,  t o whi ch def ense counsel  f ai l ed t o obj ect .   We 

al so must  det er mi ne whet her  t he c i r cui t  cour t  pr oper l y admi t t ed 

Pr i ce' s out - of - cour t  st at ement s under  t he exci t ed ut t er ance 

except i on t o t he hear say r ul e.   Fi nal l y,  we must  det er mi ne 

whet her  Mayo' s t r i al  counsel  r ender ed i nef f ect i ve assi st ance of  
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counsel .   To r esol ve t hese i ssues,  t he f ol l owi ng st andar ds of  

r evi ew ar e appl i cabl e.  

¶28 I n or der  t o eval uat e Mayo' s c l ai m t hat  he i s ent i t l ed 

t o a new t r i al ,  i t  i s  necessar y f or  t hi s cour t  t o r evi ew t he 

r ecor d t o det er mi ne i f  a new t r i al  i s  war r ant ed i n t he i nt er est  

of  j ust i ce or  due t o pl ai n er r or .   See St at e v.  Davi dson,  2000 

WI  91,  ¶87 n. 16,  236 Wi s.  2d 537,  613 N. W. 2d 606.   Wi sconsi n 

St at .  § 901. 03( 4) ( 2005- 06) ,  whi ch r ecogni zes t he doct r i ne of  

pl ai n er r or ,  st at es i n r el evant  par t ,  " Not hi ng i n t hi s r ul e 

pr ecl udes t aki ng not i ce of  pl ai n er r or s af f ect i ng subst ant i al  

r i ght s al t hough t hey wer e not  br ought  t o t he at t ent i on of  t he 

j udge. "  

¶29 Under  t he doct r i ne of  pl ai n er r or ,  an appel l at e cour t  

may r evi ew er r or  t hat  was ot her wi se wai ved by a par t y ’ s f ai l ur e 

t o obj ect  pr oper l y or  pr eser ve t he er r or  f or  r evi ew as a mat t er  

of  r i ght .   Thi s  cour t  has not  ar t i cul at ed a br i ght - l i ne r ul e f or  

what  const i t ut es pl ai n er r or ,  acknowl edgi ng t hat  t her e i s no 

" har d and f ast  c l assi f i cat i on"  r el at i ve t o i t s appl i cat i on.   

Vi r gi l  v.  St at e,  84 Wi s.  2d 166,  190- 91,  267 N. W. 2d 852 ( 1978) .   

Rat her ,  t he exi s t ence of  pl ai n er r or  wi l l  t ur n on t he f act s of  

t he par t i cul ar  case.   I d.   Of  par t i cul ar  i mpor t ance i s t he 

quant um of  evi dence pr oper l y admi t t ed and t he ser i ousness of  t he 

er r or  i nvol ved.   I d.   The bur den i s on t he St at e t o pr ove t hat  

t he pl ai n er r or  i s har ml ess beyond a r easonabl e doubt .   St at e v.  

Ki ng,  205 Wi s.  2d 81,  93,  555 N. W. 2d 189 ( 1996) .  

¶30 Wi sconsi n cour t s may al so gr ant  a new t r i al  i n t he 

i nt er est  of  j ust i ce.   Wi s.  St at .  § 751. 06 ( 2005- 06) .   I n Vol l mer  
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v.  Luet y,  156 Wi s.  2d 1,  19,  456 N. W. 2d 797 ( 1990) ,  we expl ai ned 

t he r each and pur pose of  r ever sal  i n t he i nt er est  of  j ust i ce:  

I n r evi ewi ng t he cases i n whi ch we have 
i nt er pr et ed t he scope of  our  di scr et i onar y power  t o 
r ever se j udgment s under  sec.  751. 06,  st at s. ,  we 
concl ude t hat  t he cour t  of  appeal s,  l i ke t hi s  cour t ,  
has br oad power  of  di scr et i onar y r ever sal .   Thi s  br oad 
st at ut or y aut hor i t y pr ovi des t he cour t  of  appeal s wi t h 
power  t o achi eve j ust i ce i n i t s di scr et i on i n t he 
i ndi v i dual  case.   The f i r st  cat egor y of  cases ar i ses 
when t he r eal  cont r over sy has not  been f ul l y t r i ed.   
Under  t hi s f i r st  cat egor y,  i t  i s  unnecessar y f or  an 
appel l at e cour t  t o f i r st  concl ude t hat  t he out come 
woul d be di f f er ent  on r et r i al .   The second cl ass of  
cases i s wher e f or  any r eason t he cour t  concl udes t hat  
t her e has been a mi scar r i age of  j ust i ce.  Under  t hi s 
second cat egor y .  .  .  an appel l at e cour t  must  f i r st  
make a f i ndi ng of  subst ant i al  pr obabi l i t y  of  a 
di f f er ent  r esul t  on r et r i al .  

¶31 Regar di ng t he admi ssi bi l i t y  of  t he al l eged hear say 

st at ement s,  t hi s cour t  r evi ews evi dent i ar y r ul i ngs wi t h 

def er ence t o t he c i r cui t  cour t  as t o whet her  i t  pr oper l y 

exer ci sed i t s di scr et i on,  i n accor dance wi t h t he f act s and 

accept ed l egal  st andar ds.   St at e v.  Tucker ,  2003 WI  12,  ¶28,  259 

Wi s.  2d 484,  657 N. W. 2d 374.   As wi t h ot her  di scr et i onar y 

det er mi nat i ons,  t hi s cour t  wi l l  uphol d a c i r cui t  cour t ' s  

deci s i on t o admi t  or  excl ude evi dence i f  t he c i r cui t  cour t  

exami ned t he r el evant  f act s,  appl i ed a pr oper  l egal  st andar d,  

and r eached a r easonabl e concl usi on usi ng a demonst r at ed 

r at i onal  pr ocess.   St at e v.  Mucker hei de,  2007 WI  5,  ¶17,  ___ 

Wi s.  2d ___,  725 N. W. 2d 930.  

¶32 Thi s case al so r equi r es us t o det er mi ne whet her  Mayo' s 

t r i al  counsel  r ender ed i nef f ect i ve assi st ance.   The i ssue of  
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whet her  a per son was depr i ved of  t he const i t ut i onal  r i ght  t o t he 

ef f ect i ve assi st ance of  counsel  pr esent s a mi xed quest i on of  l aw 

and f act .   St at e v.  Tr awi t zki ,  2001 WI  77,  ¶19,  244 Wi s.  2d 523,  

628 N. W. 2d 801.   The ci r cui t  cour t ' s  f i ndi ngs of  f act ,  t hat  i s ,  

" t he under l y i ng f i ndi ngs of  what  happened, "  wi l l  be uphel d 

unl ess t hey ar e c l ear l y er r oneous.   St at e v.  Pi t sch,  124 Wi s.  2d 

628,  634,  369 N. W. 2d 711 ( 1985) .  Whet her  counsel ' s per f or mance 

was def i c i ent  and pr ej udi c i al  t o hi s or  her  c l i ent ' s def ense i s 

a quest i on of  l aw t hat  we r evi ew de novo.   Tr awi t zki ,  244 Wi s.  

2d 523,  ¶19.  

¶33 I n St r i ckl and,  466 U. S.  at  687,  t he Uni t ed St at es 

Supr eme Cour t  set  f or t h a t wo- par t  t est  f or  det er mi ni ng whet her  

counsel ' s act i ons const i t ut e i nef f ect i ve assi st ance.   Fi r st ,  t he 

def endant  must  demonst r at e t hat  counsel ' s per f or mance was 

def i c i ent .   I d. ;  St at e v.  McDowel l ,  2004 WI  70,  ¶49,  272 Wi s.  2d 

488,  681 N. W. 2d 500.   Second,  t he def endant  must  demonst r at e 

t hat  counsel ' s def i c i ent  per f or mance was pr ej udi c i al  t o hi s or  

her  def ense.   St r i ckl and,  466 U. S.  at  687.   Thi s r equi r es a 

showi ng t hat  counsel ' s er r or s wer e " so ser i ous as t o depr i ve t he 

def endant  of  a f ai r  t r i al ,  a t r i al  whose r esul t  i s  r el i abl e. "   

I d.  

I I I  

¶34 Mayo ar gues t hat  t he pr osecut or  engaged i n mi sconduct  

dur i ng her  openi ng st at ement ,  cl osi ng ar gument s,  and el i ci t at i on 

of  t est i mony,  and t hat  such mi sconduct  const i t ut ed a deni al  of  hi s 

due pr ocess r i ght s,  war r ant i ng a new t r i al .   Mayo asser t s t hat  t he 

pr osecut or  i mpr oper l y comment ed on Mayo' s pr e- Mi r anda si l ence 

http://web2.westlaw.com/find/default.wl?rs=WLW7.02&serialnum=1985133337&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=595&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
http://web2.westlaw.com/find/default.wl?rs=WLW7.02&serialnum=1985133337&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=595&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
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dur i ng t he St at e' s openi ng st at ement  and i n i t s case- i n- chi ef .   

Mayo f ur t her  asser t s t hat  t he pr osecut or ' s cl osi ng ar gument s di d 

not  st em f r om evi dence,  and t hat  t hey wer e pr ej udi ci al .  

¶35 Mayo ar gues t hat  i t  i s i mpr oper  f or  par t i es t o comment  

on f act s not  i n evi dence.   St at e v.  Al br i ght ,  98 Wi s.  2d 663,  676,  

298 N. W. 2d 196 ( Ct .  App.  1980) .   He f ur t her  ar gues t hat  t he 

pr osecut or  st at ed her  per sonal  opi ni on4 i n cl osi ng ar gument s,  and 

t hat  such opi ni on was i mpr oper  under  Wi s.  SCR 20: 3. 4( e) ( 2004) 5 and 

St at e v.  Johnson,  153 Wi s.  2d 121,  133 n. 11,  449 N. W. 2d 845 

( 1990) ( st at i ng t hat  i t  i s " unpr of essi onal  ' f or  t he pr osecut or  t o 

expr ess hi s or  her  per sonal  bel i ef  or  opi ni on as t o t he t r ut h or  

f al si t y of  any t est i mony or  evi dence of  t he gui l t  of  t he 

def endant . ' " ( ci t at i on omi t t ed) ) .   Mayo al so al l eges t hat  t he 

pr osecut or  i mpr oper l y di spar aged def ense counsel  by st at i ng t hat  

i t  was def ense counsel ' s r ol e " not  t o see j ust i ce i s done but  t o 

see t hat  hi s c l i ent  i s  acqui t t ed.  .  .  . "  

¶36 Mayo al so asser t s t hat  i t  was i mpr oper  f or  t he 

pr osecut or  t o comment  on and el i ci t  t est i mony concer ni ng Mayo’ s 

pr e- Mi r anda si l ence on t he day of  hi s ar r est .   Mayo asser t s t hat ,  

by r ef er r i ng t o Mayo' s pr e- Mi r anda si l ence i n i t s openi ng 

st at ement  and case- i n- chi ef ,  t he St at e v i ol at ed Mayo' s r i ght s 

                                                 
4  Dur i ng c l osi ng ar gument ,  t he pr osecut or  st at ed,  " My 

opi ni on woul d be t hat  t hi s was a cr i me of  oppor t uni t y. "   

5 Wi sconsi n Supr eme Cour t  Rul e 20: 3. 4( e) ( 2004)  st at es,  i n 
r el evant  par t ,  t hat  a l awyer  shal l  not  " asser t  a per sonal  
knowl edge of  f act s i n i ssue .  .  .  or  st at e a per sonal  opi ni on as 
t o t he j ust ness of  a cause,   .  .  .  or  t he gui l t  or  i nnocence of  an 
accused.  .  .  . "    
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under  t he Fi f t h Amendment  of  t he Uni t ed St at es Const i t ut i on,  and 

under  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on.   The 

pr osecut or  al so made r ef er ences t o Mayo' s pr e- Mi r anda si l ence 

dur i ng c l osi ng ar gument s and dur i ng t he cr oss- exami nat i on of  

Mayo.   Mayo acknowl edges t hat  t hose r ef er ences wer e per mi ssi bl e.   

However ,  Mayo ar gues t hat  t he pr osecut or ' s r ef er ences t o Mayo' s 

pr e- Mi r anda si l ence dur i ng her  openi ng st at ement  and dur i ng t he 

di r ect  exami nat i on of  Pr i ce,  Ser geant  Ackl ey,  and Of f i cer  Smal l  

wer e i mpr oper  and vi ol at ed Mayo' s r i ght  agai nst  sel f -

i ncr i mi nat i on.   See St at e v.  Adams,  221 Wi s.  2d 1,  584 N. W. 2d 

695 ( Ct .  App.  1998) ;  St at e v.  Br echt ,  143 Wi s.  2d 297,  311,  421 

N. W. 2d 96 ( 1988) .  

¶37 The St at e agr ees wi t h Mayo t hat  t he pr osecut or ' s 

comment s about  Mayo' s pr e- Mi r anda si l ence dur i ng c l osi ng 

ar gument s and dur i ng t he cr oss- exami nat i on of  Mayo wer e not  

i mpr oper .   The St at e ar gues t hat  a pr osecut or  may comment  on t he 

evi dence,  ar gue f r om i t  t o a concl usi on,  and st at e t hat  t he 

evi dence convi nces hi m or  her  and shoul d convi nce t he j ur y.   

Adams,  221 Wi s.  2d at  19.   The St at e ar gues f ur t her  t hat  t he 

pr osecut or  di d not  st at e her  opi ni on i n her  c l osi ng ar gument  

when she st at ed t hat  " t hi s was cr i me of  oppor t uni t y"  and t hat  

Mayo’ s t est i mony was cont r ar y t o t he " f act s as we know t hem. "   

Rat her ,  t he St at e asser t s t hat  t hese wer e comment s on t he 

evi dence bef or e t he j ur y,  as i s al l owed.   I t  i s  t he St at e' s 

posi t i on t hat  t he pr osecut or  used r ef er ences t o Mayo' s pr e-

Mi r anda si l ence dur i ng Mayo' s cr oss- exami nat i on f or  t he 

per mi ssi bl e pur pose of  i mpeachment .  
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¶38 Regar di ng t he pr osecut or ' s comment s dur i ng c l osi ng 

ar gument s about  t he r ol es of  t he di st r i ct  at t or ney and def ense 

counsel ,  t he St at e ar gues t hat  t he pr osecut or  mer el y pr esent ed 

i nf or mat i on t hat  i s common knowl edge concer ni ng what  t he 

pr osecut i on and def ense do.   The St at e ar gues t hat  such common 

knowl edge,  combi ned wi t h t he c i r cui t  cour t ' s  i nst r uct i ons t hat  

st at ement s and ar gument s of  counsel  ar e not  evi dence,  c l ar i f i ed 

f or  t he j ur y t hat  t he pr osecut or ' s st at ement s and ar gument s wer e 

c l ear l y not  t o be r egar ded as evi dence.  

¶39 The St at e ar gues t hat ,  even i f  t he pr osecut or ' s 

st at ement s and ar gument s wer e i mpr oper ,  t hey wer e i nsuf f i c i ent  

t o war r ant  a new t r i al ,  because st at ement s and ar gument s must  be 

l ooked at  i n t he cont ext  of  t he ent i r e t r i al  and t hat ,  on 

bal ance,  Mayo was not  pr ej udi ced.   See St at e v.  Wol f f ,  171 Wi s.  

2d 161,  168,  491 N. W. 2d 498 ( Ct .  App.  1992) .   The St at e poi nt s 

out  t hat  def ense counsel  al so made i mpr oper  asser t i ons i n hi s 

c l osi ng ar gument ,  st at i ng t hat  i t  was t he pr osecut or ' s j ob t o 

" spi n[ ]  t he evi dence i nt o t he way t he pr osecut or  want s you t o 

see i t "  and anal ogi z i ng t he pr osecut or  t o Saddam Hussei n.  

¶40 At  or al  ar gument  bef or e t hi s cour t ,  t he St at e conceded 

t hat  t he pr osecut or ' s r emar ks r egar di ng Mayo' s pr e- Mi r anda 

si l ence dur i ng her  openi ng st at ement ,  and dur i ng di r ect  

exami nat i on of  t he St at e' s wi t nesses,  wer e i mpr oper .   However ,  

t he St at e ar gues t hat  even i f  t her e was a Fi f t h Amendment  

v i ol at i on of  Mayo’ s r i ght  t o s i l ence,  i t  was har ml ess er r or .   

Br echt ,  143 Wi s.  2d at  317.   The St at e asser t s t hat  Mayo' s 

deci s i on whet her  or  not  t o t est i f y was not  af f ect ed by t he 
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St at e’ s use of  t he pr e- Mi r anda si l ence because,  on Apr i l  8,  

2003,  t he f i r st  day of  t r i al ,  def ense counsel  t ol d t he j udge,  

pr i or  t o j ur y sel ect i on,  t hat  t he onl y wi t ness t o t est i f y f or  

t he def ense woul d be Mayo.   I n hi s openi ng st at ement ,  t he 

def ense at t or ney agai n expl ai ned t o t he cour t ,  and al so t hi s 

t i me t o t he j ur y ,  t hat  Mayo woul d be t he onl y  wi t ness t est i f y i ng 

f or  t he def ense.  

¶41 The St at e al so conceded i n i t s br i ef  t hat  t he 

pr osecut or  i mpr oper l y comment ed on mat er i al s not  i n evi dence,  

when she st at ed dur i ng c l osi ng ar gument  t hat  her  j ob was t o 

exami ne pol i ce r epor t s,  t o deci de whet her  t o f i l e char ges,  and 

t o deci de whet her  t o di smi ss char ges.   However ,  t he St at e ar gues 

t hat  Mayo' s counsel  di d not  obj ect  t o t he pr osecut or ' s comment s,  

and t hat  t he comment s wer e not  so obj ect i onabl e as t o have 

of f ended Mayo' s r i ght  t o due pr ocess.  

¶42 Whi l e we ar e sat i sf i ed t hat ,  al t hough some of  t he 

ar gument s of  bot h t he pr osecut or  and def ense counsel  wer e 

i mpr oper ,  t he r emar ks di d not  r each a l evel  war r ant i ng a new t r i al  

based ei t her  on pl ai n er r or  or  i n t he i nt er est  of  j ust i ce.   

Speci f i cal l y,  t he pr osecut or ' s st at ement s t hat  t he r ol e of  def ense 

counsel  was t o " get  hi s cl i ent  of f  t he hook"  and " not  t o see 

j ust i ce done but  t o see t hat  hi s cl i ent  was acqui t t ed"  wer e 

i mpr oper ,  even t hough t hey may have been i nvi t ed by def ense 

counsel ' s r emar ks about  t he pr osecut or ' s r ol e.   Def ense counsel ' s 

r emar ks i n hi s cl osi ng ar gument  anal ogi zi ng t he pr osecut or  t o 

Saddam Hussei n and accusi ng t he pr osecut or  of  " spi nni ng t he 

evi dence"  wer e al so i mpr oper  and di spar agi ng.   Such di spar agi ng 
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r emar ks,  made by bot h t he pr osecut or  and def ense counsel  i n t hi s 

case,  di d not  compor t  wi t h t he r ul es of  et hi cs and ci vi l i t y t hat  

member s of  t he bar  ar e expect ed t o,  and r equi r ed t o,  f ol l ow.   Such 

r emar ks demean t he j udi ci al  pr ocess and ar e not  accept abl e i n 

Wi sconsi n cour t s.   Under  Supr eme Cour t  Rul e 62. 02( 1) ( c) ( 2002) ,  

l awyer s ar e t o " [ a] bst ai n f r om maki ng di spar agi ng,  demeani ng or  

sar cast i c r emar ks or  comment s about  one anot her . "  

¶43 Al t hough t he pr osecut or ' s di spar agi ng r emar ks wer e 

i mpr oper ,  when l ooked at  i n cont ext  of  t he ent i r e t r i al ,  t hey 

di d not  pr ej udi ce Mayo.   See Wol f f ,  171 Wi s.  2d at  168.   When a 

def endant  al l eges t hat  a pr osecut or ’ s st at ement s and ar gument s 

const i t ut ed mi sconduct ,  t he t est  appl i ed i s whet her  t he 

st at ement s " ' so i nf ect ed t he t r i al  wi t h unf ai r ness as t o make 

t he r esul t i ng convi ct i on a deni al  of  due pr ocess. ' "   Davi dson,  

236 Wi s.  2d 537,  ¶88 ( c i t at i on omi t t ed) .   I t  i s i mpr oper  f or  

par t i es t o comment  on f act s not  i n evi dence.   Al br i ght ,  98 Wi s.  2d 

at  676.   However ,  a pr osecut or  may comment  on t he evi dence,  ar gue 

t o a concl usi on f r om t he evi dence,  and may st at e t hat  t he 

evi dence convi nces hi m or  her  and shoul d convi nce t he j ur y.   

Adams,  221 Wi s.  2d at  19.   Ther e i s a f i ne di st i nct i on bet ween 

what  i s and i s not  per mi t t ed concer ni ng t he l awyer ' s per sonal  

opi ni on.   Even i f  t her e ar e i mpr oper  st at ement s by a pr osecut or ,  

t he st at ement s al one wi l l  not  be cause t o over t ur n a convi ct i on.   

Rat her ,  t he st at ement s must  be l ooked at  i n cont ext  of  t he 

ent i r e t r i al .   Wol f f ,  171 Wi s.  2d at  168.  

¶44 The f act  t hat  def ense counsel ’ s r ol e i s t o advocat e 

f or  hi s c l i ent  i s  common knowl edge,  shar ed by j ur or s.   Under  
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such ci r cumst ances,  i t  i s  qui t e unl i kel y t hat  t he pr osecut or ’ s  

r emar ks about  t he r ol e of  def ense counsel ,  and vi ce ver sa,  had 

any si gni f i cant  i nf l uence over  t he j ur y ' s deci s i on her e.   

Fur t her mor e,  t he c i r cui t  cour t  i nst r uct ed t he j ur y t hat  openi ng 

st at ement s and cl osi ng ar gument s ar e not  evi dence and ar e not  t o 

be consi der ed by t he j ur or s as evi dence.   We ar e sat i sf i ed,  

t her ef or e,  t hat  t he j ur y was not  i mpr oper l y i nf l uenced by t he 

pr osecut or ' s comment s and t hat  t he comment s di d not  so 

" ' i nf ect [ ]  t he t r i al  wi t h unf ai r ness as t o make t he r esul t i ng 

convi ct i on a deni al  of  due pr ocess. ' "   Davi dson,  236 Wi s.  2d 

537,  ¶88 ( c i t at i on omi t t ed) .  

¶45 The pr osecut or ' s comment  dur i ng her  cl osi ng ar gument s 

t hat  Mayo commi t t ed a " cr i me of  oppor t uni t y"  was not  pur el y 

opi ni on,  but  was based on evi dence bef or e t he j ur y.   The 

pr osecut or  expl ai ned t hat  t her e wer e di scr epanci es bet ween t he 

pol i ce r epor t s  and Mayo’ s  st at ement s,  as wel l  as t he 

di scr epanci es bet ween Mayo’ s st or y of  a dr ug deal  gone bad and 

Pr i ce’ s st or y of  a r obber y.   The pr osecut or  ar gued t o a 

concl usi on f r om t he evi dence,  as i s per mi t t ed under  Adams,  221 

Wi s.  2d at  19.   The pr osecut or  al so expl ai ned t he pr ocess by whi ch 

she r evi ews a f i l e,  and deci des whet her  t o char ge a per son wi t h a 

cr i me,  and she expl ai ned t hat  t he pr osecut or ’ s of f i ce has an open 

f i l e pol i cy.   These comment s pr ovi ded gener al  i nf or mat i on 

r egar di ng t he pr osecut or i al  pr ocess,  and di d not ,  i n t hi s case,  

gi ve t he j ur y any i nf or mat i on t hat  woul d unf ai r l y i nf l uence i t s 

deci si on and " ' i nf ect [ ]  t he t r i al  wi t h unf ai r ness.  .  .  . "   

Davi dson,  236 Wi s.  2d 537,  ¶88 ( c i t at i on omi t t ed) .  
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¶46 We agr ee wi t h Mayo' s posi t i on,  and t he St at e' s  

concessi on at  or al  ar gument ,  t hat  t he pr osecut or ' s r emar ks on 

Mayo' s pr e- Mi r anda si l ence,  and t he t est i mony she el i c i t ed i n 

t hat  r egar d,  dur i ng t he St at e' s  openi ng st at ement  and case- i n-

chi ef ,  v i ol at ed Mayo' s r i ght  t o r emai n s i l ent  under  t he Fi f t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on,  and Ar t i c l e I ,  

Sect i on 8 of  t he Wi sconsi n Const i t ut i on.   We have hel d t hat  i t  

i s  a " v i ol at i on of  t he r i ght  t o r emai n s i l ent  f or  t he St at e t o 

pr esent  t est i mony i n i t s case- i n- chi ef  on t he def endant ' s 

el ect i on t o r emai n s i l ent  dur i ng a cust odi al  i nvest i gat i on,  

af t er  ar r est . "   Br echt ,  143 Wi s.  2d at  310- 11 ( c i t at i on 

omi t t ed) .   When a def endant  t est i f i es,  " r ef er ences by t he St at e 

dur i ng cr oss exami nat i on,  on r edi r ect  and i n c l osi ng ar gument s 

t o def endant ' s pr e- Mi r anda si l ence do not  v i ol at e t he 

def endant ' s r i ght  t o r emai n s i l ent . "   Adams,  221 Wi s.  2d at  8 

( c i t at i on omi t t ed) .   However ,  t he pr osecut or ' s r ef er ences t o 

Mayo' s pr e- Mi r anda si l ence i n her  openi ng st at ement  and 

exami nat i on of  t he St at e' s wi t nesses,  pr i or  t o Mayo' s t est i mony,  

wer e a v i ol at i on of  Mayo' s const i t ut i onal  r i ght  t o r emai n 

s i l ent .  

¶47 I n det er mi ni ng whet her  a const i t ut i onal  er r or  i s 

har ml ess,  t he i nqui r y i s as f ol l ows:  " ' I s  i t  c l ear  beyond a 

r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound t he 

def endant  gui l t y absent  t he er r or ?' "   St at e v.  Har vey,  2002 WI  

93,  ¶46,  254 Wi s.  2d 442,  647 N. W. 2d 189 ( quot i ng Neder  v.  

Uni t ed St at es,  527 U. S.  1,  18 ( 1999) ) .   Thi s cour t  al so has 

f or mul at ed t he t est  f or  har ml ess er r or  i n al t er nat i ve wor di ng.   
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Under  Chapman v.  Cal i f or ni a,  t he er r or  i s har ml ess i f  t he 

benef i c i ar y of  t he er r or  pr oves " ' beyond a r easonabl e doubt  t hat  

t he er r or  compl ai ned of  di d not  cont r i but e t o t he ver di ct  

obt ai ned. ' "   St at e v.  Ander son,  2006 WI  77,  ¶114,  291 Wi s.  2d 

673,  717 N. W. 2d 74 ( quot i ng Chapman v.  Cal i f or ni a,  386 U. S.  18,  

24 ( 1967) ,  r eh' g deni ed,  386 U. S.  987 ( 1967) ) . 6  Whi l e we 

r ecogni ze t hat  t hi s cour t  r ecent l y has f or mul at ed t he har ml ess 

er r or  t est  i n a var i et y of  ways,  whi chever  f or mul at i on i s 

appl i ed,  we ar e sat i sf i ed t hat  t he er r or  her e was har ml ess f or  

t he r easons her eaf t er  set  f or t h.   Ander son,  291 Wi s.  2d 673,  

¶114.  

¶48 Thi s cour t  has ar t i cul at ed sever al  f act or s t o ai d i n 

har ml ess er r or  anal ysi s.  These f act or s i ncl ude t he f r equency of  

t he er r or ,  t he i mpor t ance of  t he er r oneousl y admi t t ed evi dence,  

t he pr esence or  absence of  evi dence cor r obor at i ng or  

cont r adi ct i ng t he er r oneousl y admi t t ed evi dence,  whet her  t he 

er r oneousl y admi t t ed evi dence dupl i cat es unt ai nt ed evi dence,  t he 

nat ur e of  t he def ense,  t he nat ur e of  t he St at e' s  case,  and t he 

                                                 
6 Recent l y,  i n Fr y v.  Pl i l er ,  551 U. S.  ___ ( 2007) ,  t he 

Uni t ed St at es Supr eme Cour t  r evi s i t ed t he i ssue of  har ml ess 
er r or ,  hol di ng t hat  i n 28 U. S. C.  § 2254 pr oceedi ngs,  a f eder al  
cour t  must  assess t he pr ej udi c i al  i mpact  of  const i t ut i onal  er r or  
i n a st at e cour t  cr i mi nal  t r i al  under  t he " subst ant i al  and 
i nj ur i ous ef f ect "  st andar d set  f or t h i n St at e v.  Br echt ,  143 
Wi s.  2d 297,  307,  421 N. W. 2d 96 ( 1988) ,  whet her  or  not  t he st at e 
appel l at e cour t  r ecogni zed t he er r or  and r evi ewed i t  f or  
har ml essness under  t he " har ml ess beyond a r easonabl e doubt "  
st andar d set  f or t h i n Chapman v.  Cal i f or ni a,  386 U. S.  18,  24 
( 1967) ,  r eh’ g deni ed,  386 U. S.  987 ( 1967) .  
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over al l  st r engt h of  t he St at e' s case.   St at e v.  Hal e,  2005 WI  7,  

¶61,  277 Wi s.  2d 593,  691 N. W. 2d 637.  

¶49 I n t he pr esent  case,  t he i mpr oper  r ef er ences i n t he 

St at e' s openi ng st at ement  and case- i n- chi ef  t o Mayo' s pr e-

Mi r anda si l ence wer e i nf r equent .   The pr osecut or ' s r ef er ences t o 

Mayo' s pr e- Mi r anda si l ence i n her  openi ng st at ement  and dur i ng 

t he St at e' s case- i n- chi ef  compr i se onl y 7 sent ences out  of  177 

pages of  t he t r i al  t r anscr i pt .   The i nf r equency of  t he 

r ef er ences i n t he cont ext  of  t he ent i r e t r i al  mi t i gat ed any 

possi bl e pr ej udi c i al  ef f ect  on t he j ur y.   Br echt ,  143 Wi s.  2d at  

318.   Exami ni ng t he i mpor t ance of  t he er r oneousl y admi t t ed 

evi dence and t he def ense' s case,  Hal e,  277 Wi s.  2d 593,  ¶61,  we 

ar e convi nced f ur t her  t hat  t he r emar ks concer ni ng Mayo' s pr e-

Mi r anda si l ence wer e not  pr ej udi c i al  t o Mayo f or  sever al  ot her  

r easons.  

¶50 Mayo’ s deci s i on t o t est i f y was not  af f ect ed by t he 

St at e’ s use of  hi s pr e- Mi r anda s i l ence.   Bef or e j ur y sel ect i on,  

def ense counsel  expl ai ned t o t he cour t  t hat  t he onl y wi t ness t o 

t est i f y f or  t he def ense woul d be Mayo.   Then,  i n hi s openi ng 

st at ement ,  def ense counsel  t ol d t he j ur y t hat  Mayo woul d be 

t est i f y i ng.  

¶51 Def ense counsel  di d not  obj ect  t o t he pr osecut or ' s 

st at ement s concer ni ng Mayo' s pr e- Mi r anda si l ence dur i ng t he 

St at e' s openi ng st at ement  and di r ect  exami nat i on of  t he St at e' s 

wi t nesses.   Fur t her mor e,  Mayo t est i f i ed at  t r i al  t hat  he was not  

s i l ent  when Pr i ce i dent i f i ed hi m t o pol i ce as t he al l eged 

r obber .   I t  i s  c l ear  t hat  t he def ense pr esent ed evi dence t hat  
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cont r adi ct ed t he St at e' s comment s and i t s l i ne of  quest i oni ng 

r egar di ng Mayo' s pr e- Mi r anda si l ence.   Under  t he c i r cumst ances,  

we concl ude t hat  i t  i s  " ' c l ear  beyond a r easonabl e doubt  t hat  a 

r at i onal  j ur y woul d have f ound t he def endant  gui l t y absent  t he 

er r or ' "  and t hat  r ever sal  i s  not  r equi r ed.   St at e v.  Har vey,  254 

Wi s.  2d 442,  ¶46 ( quot i ng Neder ,  527 U. S.  at  18) ;  see al so 

Chapman,  386 U. S.  at  24.  

¶52 The pr osecut or  al so comment ed on Mayo' s pr e- Mi r anda 

si l ence dur i ng c l osi ng ar gument s and on cr oss- exami nat i on of  

Mayo.   As not ed pr evi ousl y,  t he pr osecut or ’ s use of  Mayo’ s pr e-

Mi r anda si l ence was not  i mpr oper  on t hese occasi ons.   Pr e- Mi r anda 

si l ence may be used ( 1)  t o i mpeach a def endant  when he or  she 

t est i f i es or  ( 2)  subst ant i vel y t o suggest  gui l t .   Adams,  221 

Wi s.  2d at  9.   Once t he def endant  t est i f i es,  hi s or  her  pr e-

Mi r anda si l ence may be used by t he pr osecut or .   By t he t i me of  t he 

St at e’ s cl osi ng ar gument s,  Mayo had t est i f i ed,  and hi s t est i mony 

di f f er ed subst ant i al l y f r om t he t est i mony of  ot her  wi t nesses.   The 

pr osecut or  used Mayo' s pr e- Mi r anda si l ence i n cr oss- exami ni ng Mayo 

t o i mpeach hi m,  and i n t he St at e' s cl osi ng ar gument  t o suggest  

gui l t ,  whi ch Adams expl ai ns i s per mi ssi bl e.   I d.  

¶53 Mayo al so ar gues t hat  t he c i r cui t  cour t  er r ed i n 

al l owi ng Of f i cer  Langendor f  and Pr i ce t o t est i f y r egar di ng 

Pr i ce' s st at ement s t o Of f i cer  Langendor f .   He ar gues t hat  such 

t est i mony was i nadmi ssi bl e hear say and t hat ,  because i t  was 

admi t t ed,  t he j ur y was abl e t o hear  r epeat edl y Pr i ce' s di sput ed 

t est i mony.   The St at e ar gues t hat  t he t est i mony was pr oper l y 
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admi t t ed under  t he exci t ed ut t er ance except i on t o t he hear say 

r ul e.    Wi s.  St at .  § 908. 03( 2) . 7 

¶54 We agr ee wi t h t he St at e' s posi t i on t hat  Pr i ce' s  out -

of - cour t  st at ement s wer e pr oper l y admi t t ed under  t he exci t ed 

ut t er ance except i on t o t he hear say r ul e.   I d.    I n t al k i ng t o 

Of f i cer  Langendor f ,  Pr i ce was descr i bi ng a st ar t l i ng event ——hi s 

encount er  wi t h Mayo,  dur i ng whi ch he cl ai med t hat  he was r obbed 

and bat t er ed.   Pr i ce t est i f i ed t hat  he spoke wi t h Of f i cer  

Langendor f  onl y a f ew mi nut es af t er  t he event  occur r ed.   

Accor di ng t o Of f i cer  Langendor f ,  Pr i ce was vi s i bl y upset  and 

bl eedi ng.   Ther ef or e,  i t  i s  r easonabl e t o concl ude t hat  Pr i ce 

made t he st at ement  whi l e " under  t he st r ess of  exci t ement  caused 

by t he event .  .  .  . "   Wi s.  St at .  § 908. 03( 2) .  

¶55 As not ed pr evi ousl y,  we r evi ew evi dent i ar y r ul i ngs 

wi t h def er ence,  t o det er mi ne whet her  t he c i r cui t  cour t  pr oper l y 

exer ci sed i t s di scr et i on i n accor dance wi t h t he f act s and 

accept ed l egal  s t andar ds.   Tucker ,  259 Wi s.  2d 484,  ¶28.   We ar e 

sat i sf i ed her e t hat  t he c i r cui t  cour t  pr oper l y exer ci sed i t s  

di scr et i on when i t  admi t t ed Pr i ce' s out - of - cour t  st at ement s 

                                                 
7 Wi sconsi n St at .  § 908. 03 st at es i n r el evant  par t :  

The f ol l owi ng ar e not  excl uded by t he hear say r ul e,  
even t hough t he decl ar ant  i s avai l abl e as a wi t ness:  

.  .  .  .  

( 2)  Exci t ed ut t er ance.   A st at ement  r el at i ng t o a 
st ar t l i ng event  or  condi t i on made whi l e t he decl ar ant  
was under  t he st r ess of  exci t ement  caused by t he event  
or  condi t i on.  
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under  t he exci t ed ut t er ance except i on t o t he hear say r ul e.   

Wi s.  St at .  § 908. 03( 2) .  

¶56 Mayo ar gues t hat  he r ecei ved i nef f ect i ve assi st ance of  

counsel  i n sever al  r espect s,  whi ch somet i mes over l ap wi t h ot her  

c l ai ms of  er r or ,  i ncl udi ng t he f act  t hat  hi s at t or ney di d not  

obj ect  t o t he i mpr oper  r emar ks of  t he pr osecut or  i n her  openi ng 

st at ement ,  and i n her  c l osi ng and r ebut t al  ar gument s.   Mayo al so 

ar gues t hat  def ense counsel  was i nef f ect i ve because he di d not  

obj ect  t o t he hear say t est i mony of  Of f i cer  Langendor f  or  Pr i ce,  

and because he di d not  know t he l aw r egar di ng pr e- Mi r anda 

si l ence.   Mayo f ur t her  asser t s t hat  he i s ent i t l ed t o a new 

t r i al  i n t he i nt er est  of  j ust i ce under  Wi s.  St at .  § 751. 06 

( 2005- 06) .   Mayo ar gues t hat  def ense counsel ' s f ai l ur e t o obj ect  

t o t he pr osecut or ' s comment s i n her  openi ng st at ement ,  and i n 

her  c l osi ng and r ebut t al  ar gument s,  pr event ed t he r eal  

cont r over sy f r om bei ng f ul l y t r i ed.   St at e v.  Hi cks,  202 Wi s.  2d 

150,  160,  549 N. W. 2d 435 ( 1996) .   He al so ar gues t hat ,  under  t he 

c i r cumst ances of  t hi s case,  t her e has been a mi scar r i age of  

j ust i ce.  

¶57 Mayo ar gues t hat  def ense counsel  was unpr epar ed,  as 

demonst r at ed by t he f act  t hat  he di d not  cor r obor at e Mayo’ s 

t est i mony even t hough he had t he possi bi l i t y  t o do so t hr ough 

McMor r i s,  t hat  he di d not  i mpeach Pr i ce’ s t est i mony because he 

never  or der ed a copy of  Pr i ce' s t est i mony at  t he pr el i mi nar y 

hear i ng,  t hat  he admi t t ed t hat  he di d no i ndependent  

i nvest i gat i on,  t hat  he r el i ed compl et el y upon pol i ce r epor t s,  
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t hat  he di d not  hi r e an i nvest i gat or ,  and t hat  he spoke t o no 

pot ent i al  wi t nesses ot her  t han Mayo.  

¶58 The St at e ar gues t hat  def ense counsel  was not  

i nef f ect i ve,  and t hat  any f ai l ur es t o obj ect  wer e st r at egi c 

deci s i ons.   Regar di ng def ense counsel ' s f ai l ur e t o cor r obor at e 

Mayo' s t est i mony wi t h t he t est i mony of  McMor r i s,  t he St at e ar gues 

t hat  def ense counsel ,  consi st ent  wi t h hi s t est i mony at  t he 

post convi ct i on mot i on hear i ng,  chose not  t o use t hi s t est i mony i n 

an ef f or t  t o mi ni mi ze t he November  17,  2002 encount er  bet ween 

Mayo and Pr i ce,  i n f avor  of  emphasi zi ng t hei r  November  16,  2002 

encount er .   The St at e al so ar gues t hat  def ense counsel  was not  

i nef f ect i ve f or  f ai l i ng t o i mpeach Pr i ce' s t est i mony.   The St at e 

asser t s t hat ,  al t hough Pr i ce di d gi ve conf l i c t i ng t est i mony 

r egar di ng whet her  he was wi t h a compani on on November  17,  t he 

f ai l ur e t o i mpeach di d not  pr ej udi ce Mayo because t he j ur or s  

st i l l  had good r eason f r om t he evi dence pr esent ed t o bel i eve 

Pr i ce and t o di sbel i eve Mayo.  

¶59 However ,  we ar e sat i sf i ed t hat  def ense counsel ' s 

f ai l ur e t o conduct  any i ndependent  i nvest i gat i on amount ed t o 

def i ci ent  per f or mance under  t he c i r cumst ances,  but  Mayo f ai l ed t o 

show t hat  t her e was a r easonabl e pr obabi l i t y  t hat  t he r esul t  of  

t he pr oceedi ng woul d have been di f f er ent .   St r i ckl and,  466 U. S.  

at  694.   Ther e has been no showi ng of  pr ej udi ce her e.   Lawyer s 

have a dut y " ' t o conduct  a pr ompt  i nvest i gat i on of  t he 

ci r cumst ances of  t he case and t o expl or e al l  avenues l eadi ng t o 

f act s r el evant  t o t he mer i t s.  .  .  . ' "   Pi t sch,  124 Wi s.  2d at  638 

( ci t at i on omi t t ed) .   Def ense counsel  shoul d have asked Mayo i f  
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t her e wer e any possi bl e wi t nesses t o t he encount er s bet ween Mayo 

and Pr i ce,  and shoul d have i nt er vi ewed any pot ent i al  wi t nesses.  

¶60 The Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on 

guar ant ees ef f ect i ve assi st ance of  counsel .   St r i ckl and,  466 

U. S.  at  687.   Mayo ar gues t hat  he i s ent i t l ed t o a new t r i al  

because hi s counsel ' s def i c i enci es pr event ed t he r eal  cont r over sy 

f r om bei ng f ul l y t r i ed.   Hi cks,  202 Wi s.  2d at  160.   However ,  t he 

St r i ckl and t est  i s t he pr oper  t est  t o appl y i n t he cont ext  of  an 

i nef f ect i ve assi st ance of  counsel  cl ai m.   Ther e ar e t wo el ement s 

t hat  under l i e ever y c l ai m of  i nef f ect i ve assi st ance of  counsel :  

f i r st ,  t he per son maki ng t he cl ai m must  demonst r at e t hat  hi s or  

her  counsel ' s per f or mance was def i c i ent ;  and second,  he or  she 

must  demonst r at e t hat  t hi s def i c i ent  per f or mance was 

pr ej udi c i al .   McDowel l ,  272 Wi s.  2d 488,  ¶49;  St r i ckl and,  466 

U. S.  at  687.   We gi ve " gr eat  def er ence t o counsel ' s per f or mance,  

and,  t her ef or e,  a def endant  must  over come a st r ong pr esumpt i on 

t hat  counsel  act ed r easonabl y wi t hi n t he pr of essi onal  nor ms. "   

Tr awi t zki ,  244 Wi s.  2d 523,  ¶40.  

¶61 Under  t he t wo- pr onged t est  t hat  under l i es t he c l ai m of  

i nef f ect i ve assi st ance of  counsel ,  we need not  addr ess bot h t he 

per f or mance and t he pr ej udi ce el ement s,  i f  t he def endant  cannot  

make a suf f i c i ent  showi ng as t o one or  t he ot her  el ement .   St at e 

v.  Toml i nson,  2001 WI  App 212,  ¶40,  247 Wi s.  2d 682,  635 N. W. 2d 

201.   See al so St at e v.  Rober son,  2006 WI  80,  ¶28,  292 Wi s.  2d 

280,  717 N. W. 2d 111 ( c i t at i on omi t t ed) ( " [ C] our t s may deci de 

i nef f ect i ve assi st ance cl ai ms based on pr ej udi ce wi t hout  

consi der i ng whet her  t he counsel ' s per f or mance was def i c i ent " ) .   
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I n St at e v.  Thi el ,  2003 WI  111,  ¶59,  264 Wi s.  2d 571,  665 N. W. 2d 

305,  we st at ed t hat  " pr ej udi ce shoul d be assessed based on t he 

cumul at i ve ef f ect  of  counsel ' s def i c i enci es. "  

�����
As not ed,  we ar e sat i sf i ed t hat ,  i n f ai l i ng t o conduct  

any i ndependent  i nvest i gat i on,  def ense counsel  was def i c i ent .   

As an exampl e,  i f  def ense counsel  had f ul l y i nvest i gat ed t he 

case,  t he def ense coul d have been i n a posi t i on t o pr esent  

possi bl e cor r obor at i on t est i mony f r om an addi t i onal  pot ent i al  

wi t ness,  McMor r i s.   McMor r i s t est i f i ed at  t he post convi ct i on 

mot i on hear i ng on Apr i l  29,  2004,  t hat  she saw Mayo af t er  t he 

al l eged al t er cat i on bet ween Mayo and Pr i ce on November  17,  2002.   

She t est i f i ed t hat  Mayo had bl ood on t he pal m of  hi s hand,  and 

t hat  Mayo t ol d her  t hat  Pr i ce had t r i ed t o " j ump"  hi m and t r i ed 

t o hi t  hi m wi t h a t i r e i r on.   However ,  i t  i s  i mpor t ant  t o not e 

t hat  McMor r i s was not  an eyewi t ness t o t he al t er cat i on bet ween 

Mayo and Pr i ce and,  t her ef or e,  coul d not  have pr ovi ded t est i mony 

on what  act ual l y occur r ed dur i ng such al t er cat i on.   We cannot  

specul at e as t o whet her  t her e wer e ot her  pot ent i al  wi t nesses 

t hat  may have been di scover ed t hr ough an i nvest i gat i on by 

def ense counsel ,  and what  t hey woul d have sai d,  s i nce such 

pot ent i al  t est i mony was not  pr esent ed t o t he cour t .  

¶63 Def ense counsel  was not  def i c i ent ,  however ,  f or  

f ai l i ng t o obj ect  t o t he pr osecut or ' s i mpr oper  r emar ks dur i ng 

c l osi ng ar gument s,  t he use of  pr e- Mi r anda si l ence,  or  t he 

hear say evi dence pr oper l y admi t t ed as an exci t ed ut t er ance.   

Def ense counsel ' s l ack of  obj ect i ons on t hese mat t er s was f ound 
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by t he c i r cui t  cour t  t o i nvol ve def ense st r at egy,  whi ch t hi s 

cour t  wi l l  not  now second- guess.   St r i ckl and,  466 U. S.  at  689.  

¶64 On bal ance,  we ar e sat i sf i ed,  vi ewi ng t he def i ci enci es 

of  def ense counsel  and t he i nci dent s of  pr osecut or i al  mi sconduct  

i ndi vi dual l y and f or  t he cumul at i ve ef f ect , 8 t hat  Mayo has not  

est abl i shed t hat  t her e was a r easonabl e pr obabi l i t y t hat  t he 

r esul t  woul d have been di f f er ent .   St r i ckl and,  466 U. S.  at  694.   

I n or der  t o show pr ej udi ce under  St r i ckl and,  t he def endant  must  

show " t hat  counsel ' s er r or s wer e so ser i ous as t o depr i ve t he 

def endant  of  a f ai r  t r i al ,  a t r i al  whose r esul t  i s r el i abl e. "   

I d.  at  687.   See al so St at e v.  Gor don,  2003 WI  69,  ¶22,  262 Wi s.  

2d 380,  663 N. W. 2d 765.   Looki ng at  t he ent i r e t r i al  i n l i ght  of  

t he St r i ckl and f or mul at i on of  pr ej udi ce,  Mayo' s t r i al  was not  so 

i nf ect ed wi t h er r or  as t o amount  t o a depr i vat i on of  hi s r i ght  t o 

a f ai r  t r i al .   The r esul t  r eached by t he j ur y was r el i abl e.   The 

j ur or s had t he oppor t uni t y t o l i st en t o t he t est i mony of  Pr i ce 

and Mayo,  and t o det er mi ne t he cr edi bi l i t y of  each of  t hem.   

Cer t ai nl y,  t he f ocus i n t hi s case was on t he t est i mony of  t hose 

t wo wi t nesses and,  obvi ousl y,  t he j ur y bel i eved Pr i ce and 

r ej ect ed t he t est i mony of  Mayo.   We hol d,  t her ef or e,  t hat  Mayo 

                                                 
8 Feder al  cases have not  l i mi t ed t he cumul at i ve er r or  t est  

t o t he er r or s of  def ense counsel ;  r at her ,  t hey have appl i ed or  
expr essed a wi l l i ngness t o appl y t he cumul at i ve er r or  t est  t o 
al l  t ypes of  er r or s.   See,  e. g. ,  Al var ez v.  Boyd,  225 F. 3d 820,  
824 ( 7t h Ci r .  2000) ;  U. S.  v.  Ri ver a,  900 F. 2d 1462,  1469 ( 10t h 
Ci r .  1990) ;  U. S.  v.  Wal l ace,  848 F. 2d 1464,  1472 ( 9t h Ci r .  1988) .   
Thi s cour t  r el i ed on f eder al  cases i n adopt i ng t he cumul at i ve 
er r or  anal ysi s i n St at e v.  Thi el ,  2003 WI  111,  ¶¶59,  60,  62,  81,  
264 Wi s.  2d 571,  665 N. W. 2d 305.   
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has not  shown t hat  def ense counsel ' s def i c i ent  per f or mance was 

pr ej udi c i al ,  so as t o war r ant  a new t r i al .   McDowel l ,  272 Wi s.  

2d 488,  ¶49.  

I V 

¶65 We hol d t hat ,  al t hough t her e was i mpr oper  

pr osecut or i al  ar gument  i n t hi s case,  such mi sconduct  di d not  so 

i nf ect  t he t r i al  wi t h unf ai r ness as t o const i t ut e a deni al  of  

Mayo' s due pr ocess r i ght s,  t hus war r ant i ng a new t r i al ,  ei t her  

due t o pl ai n er r or  or  i n t he i nt er est  of  j ust i ce.   He has not  

shown t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed,  nor  has he 

est abl i shed t hat  t her e was a mi scar r i age of  j ust i ce.   Ther e i s 

not  a subst ant i al  pr obabi l i t y  of  a di f f er ent  r esul t ,  even i f  a 

new t r i al  wer e hel d.  

¶66 We f ur t her  hol d t hat  t he c i r cui t  cour t  pr oper l y 

admi t t ed t est i mony concer ni ng Pr i ce' s out - of - cour t  st at ement s t o 

t he pol i ce,  under  t he exci t ed ut t er ance except i on t o t he hear say 

r ul e.   Wi s.  St at .  § 908. 03( 2) .   Fi nal l y,  we hol d t hat ,  al t hough 

def ense counsel  r ender ed def i c i ent  per f or mance by f ai l i ng t o 

conduct  an i ndependent  i nvest i gat i on,  Mayo has not  est abl i shed 

t hat  t her e was a r easonabl e pr obabi l i t y  t hat  t he r esul t  woul d 

have been di f f er ent .   St r i ckl and,  466 U. S.  at  694.   Mayo was not  

pr ej udi ced by such def i c i ent  per f or mance.   On bal ance,  we ar e 

sat i sf i ed,  v i ewi ng t he def i c i enc i es of  def ense counsel  and t he 

i nci dent s of  pr osecut or i al  mi sconduct  f or  t hei r  cumul at i ve 

ef f ect ,  t hat  Mayo i s not  ent i t l ed t o a new t r i al  and,  t her ef or e,  

t he deci s i on of  t he cour t  of  appeal s i s af f i r med.  
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¶67 By the Court.— The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶68 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  A unani mous 

cour t  concl udes t hat  def ense counsel ' s f ai l ur e t o conduct  any 

i ndependent  i nvest i gat i on amount ed t o def i c i ent  per f or mance 

under  t he c i r cumst ances.   Maj or i t y op. ,  ¶¶3,  59,  62,  66.   See 

al so Chi ef  Just i ce Abr ahamson' s di ssent ,  ¶¶89,  91,  95,  106.   At  

i ssue i s whet her  t he def endant  has shown t hat  counsel ' s 

def i c i ency pr ej udi ced t he def ense.   Wi ggi ns v.  Smi t h,  539 U. S.  

510,  521 ( 2003) .   " The def endant  must  show t hat  t her e i s a 

r easonabl e pr obabi l i t y  t hat ,  but  f or  counsel ' s unpr of essi onal  

er r or s,  t he r esul t  of  t he pr oceedi ng woul d have been di f f er ent .   

A r easonabl e pr obabi l i t y  i s  a pr obabi l i t y  suf f i c i ent  t o 

under mi ne conf i dence i n t he out come. "   St r i ckl and v.  Washi ngt on,  

466 U. S.  668,  694 ( 1984) .  

¶69 Because t he def endant  has f ai l ed t o show t hat  a 

r easonabl e pr obabi l i t y  exi st s t hat  t he r esul t  of  t he pr oceedi ng 

woul d have been di f f er ent , 1 I  j oi n t he maj or i t y opi ni on.   That  

does not  mean t hat  I  agr ee t hat  def endant  has not  been 

pr ej udi ced her e;  he has.   Hi s  at t or ney admi t t ed t hat  he di d no 

i ndependent  i nvest i gat i on.   Pot ent i al  wi t nesses have t hus been 

f or ever  l ost .   Absent  any addi t i onal  wi t nesses,  def endant  has 

consequent l y f ai l ed t o meet  hi s r equi s i t e bur den of  showi ng t he 

l evel  of  pr ej udi ce needed t o over t ur n t he convi ct i on.   I  wr i t e 

separ at el y because t hi s case i l l ust r at es t he di f f i cul t i es t hi s 

cour t  has i n det er mi ni ng whet her  t he def endant  can ever  show t he 

r equi s i t e amount  of  pr ej udi ce necessar y t o over t ur n a convi ct i on 

                                                 
1 Maj or i t y op. ,  ¶59.  
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when a def ense at t or ney f ai l s t o i nvest i gat e t he case,  and 

pot ent i al  evi dence f avor abl e t o t he def ense i s f or ever  l ost .  

¶70 The Uni t ed St at es Supr eme Cour t  has r ecogni zed t hat  

t he Amer i can Bar  Associ at i on St andar ds f or  Cr i mi nal  Just i ce 

r egar di ng a l awyer ' s dut y t o i nvest i gat e pr ovi de as f ol l ows:  

I t  i s  t he dut y of  t he l awyer  t o conduct  a pr ompt  
i nvest i gat i on of  t he c i r cumst ances of  t he case and t o 
expl or e al l  avenues l eadi ng t o f act s r el evant  t o t he 
mer i t s of  t he case and t he penal t y i n t he event  of  
convi ct i on.   The i nvest i gat i on shoul d al ways i ncl ude 
ef f or t s t o secur e i nf or mat i on i n t he possessi on of  t he 
pr osecut i on and l aw enf or cement  aut hor i t i es.   The dut y 
t o i nvest i gat e exi st s r egar dl ess of  t he accused' s 
admi ssi ons or  st at ement s t o t he l awyer  of  f act s 
const i t ut i ng gui l t  or  t he accused' s st at ed desi r e t o 
pl ead gui l t y.  

Rompi l l a v.  Bear d,  545 U. S.  374,  387 ( 2005)  ( quot i ng 1 ABA 

St andar ds f or  Cr i mi nal  Just i ce 4- 4. 1 ( 2d ed.  1982 Supp. ) ) .   See 

al so St at e v.  Love,  2005 WI  116,  ¶40,  284 Wi s.  2d 111,  700 

N. W. 2d 62.   Appl i ng t hat  st andar d,  t he Uni t ed St at es Supr eme 

Cour t  has hel d counsel ' s per f or mance i n a capi t al  sent enci ng 

pr oceedi ng t o be def i c i ent  wher e counsel  f ai l ed t o exami ne a 

def endant ' s pr i or  convi ct i on f i l e or  t r anscr i pt  of  t he v i ct i m' s 

t est i mony.   Rompi l l a,  545 U. S.  at  389- 90.   Si mi l ar l y,  t he Cour t  

has hel d counsel ' s per f or mance t o be def i c i ent  i n a capi t al  

sent enci ng pr oceedi ng wher e counsel ,  wi t hout  a st r at egi c basi s 

f or  t he deci s i on,  f ai l ed t o l ook beyond t he pr esent ence 

i nvest i gat i on r epor t  and Depar t ment  of  Soci al  Ser vi ce r ecor ds 

f or  mi t i gat i ng evi dence.   Wi ggi ns,  539 U. S.  at  527- 28,  532- 34.  

 ¶71 I n bot h cases,  t he Uni t ed St at es Supr eme Cour t  hel d 

t hat  counsel ' s def i c i ent  per f or mance was al so pr ej udi c i al .   

Cr i t i cal  t o t he maj or i t y ' s det er mi nat i on of  pr ej udi ce i n t hi s 
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case i s why t he Uni t ed St at es Supr eme Cour t  r eached t hat  

concl usi on.  

¶72 I n Wi ggi ns,  t he mi t i gat i ng evi dence t hat  counsel  

f ai l ed t o i nvest i gat e was descr i bed by t he Cour t  as " power f ul . "   

539 U. S.  at  534.   Def endant  pr esent ed post convi ct i on t est i mony 

concer ni ng an el abor at e soci al  hi st or y r epor t  a l i censed soci al  

wor ker  had pr epar ed cont ai ni ng evi dence of  physi cal  t or ment ,  

sexual  mol est at i on and r epeat ed r ape def endant  suf f er ed at  t he 

hands of  hi s mot her  and whi l e i n t he car e of  a ser i es of  f ost er  

par ent s.   I d.  at  516,  535.   The r epor t  al so document ed t hat  he 

was homel ess f or  a per i od,  and had di mi ni shed ment al  capaci t i es.   

I d.  at  535.   The Cour t  concl uded t hat  had t he j ur y been abl e t o 

pl ace t he def endant ' s " excr uci at i ng l i f e hi st or y on t he 

mi t i gat i ng s i de of  t he scal e,  t her e i s a r easonabl e pr obabi l i t y  

t hat  at  l east  one j ur or  woul d have st r uck a di f f er ent  bal ance. "   

I d.  at  537.  

¶73 Si mi l ar l y,  i n Rompi l l a,  def ense counsel  at  t r i al  

f ai l ed t o i nvest i gat e " pr et t y obvi ous si gns"  t hat  def endant  had 

a t r oubl ed chi l dhood and suf f er ed f r om ment al  i l l ness and 

al cohol i sm,  r el y i ng i nst ead on def endant ' s own descr i pt i on of  an 

unexcept i onal  backgr ound.   545 U. S.  at  379.   Post convi ct i on 

counsel  poi nt ed out  t hat  t r i al  counsel  never  exami ned school  

r ecor ds,  j uveni l e and adul t  i ncar cer at i on r ecor ds,  or  evi dence 

of  a hi st or y of  al cohol  dependence,  and f ai l ed t o exami ne t he 

cour t  f i l e of  def endant ' s pr i or  convi ct i on,  whi ch i ncl uded t he 

t r anscr i pt  of  t he v i ct i m' s t est i mony.   I d.  at  382- 83.   Thi s 

l at t er  poi nt  t he cour t  f ound di sposi t i ve.   I d.  
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¶74 The Cour t  concl uded t hat  had def ense counsel  l ooked at  

t he pr i or  convi ct i on f i l e,  " i t  i s  uncont est ed t hey woul d have 

f ound a r ange of  mi t i gat i on l eads t hat  no ot her  sour ce had 

opened up. "   I d.  at  390.   The f i l es cont ai ned an eval uat i on t hat  

showed def endant  had a hi st or y of  al cohol  abuse,  showed 

i ndi cat i ons of  schi zophr eni a and ot her  ment al  di sor der s,  and was 

t est ed at  a t hi r d- gr ade l evel  of  cogni t i on af t er  ni ne year s of  

school i ng.   I d.  at  390- 91.   The f i l e f ur t her  showed t hat  

def endant ' s par ent s wer e bot h chr oni c al cohol i cs;  t hat  hi s 

f at her  had a v i c i ous t emper  and f r equent l y beat  def endant ' s 

mot her ;  t hat  hi s par ent s f ought  v i ol ent l y,  hi s mot her  once 

st abbi ng hi s f at her ;  and t hat  hi s f at her  beat  hi m when he was 

young wi t h l eat her  st r aps,  bel t s and st i cks.   I d.  at  391- 92.   

The f i l e f ur t her  showed t hat  t he def endant  and hi s br ot her  wer e 

l ocked i n a smal l  wi r e mesh dog pen t hat  was f i l t hy and 

excr ement  f i l l ed,  and t hat  t he def endant  was not  al l owed t o 

v i s i t  ot her  chi l dr en or  t al k t o anyone on t he phone.   I d.  at  

392.  

¶75 The j ur y never  hear d t hi s evi dence.   I d.   

Post convi ct i on counsel ,  on t he ot her  hand,  used t hi s i nf or mat i on 

never  seen by t r i al  counsel  t o do f ur t her  t est i ng of  t he 

def endant .   I d.   The Cour t  concl uded t hat  t he undi scover ed 

mi t i gat i ng evi dence mi ght  wel l  have i nf l uenced t he j ur y ' s 

appr ai sal  of  def endant ' s cul pabi l i t y .   I d.  at  393.  

¶76 I n bot h Wi ggi ns and Rompi l l a,  post convi ct i on counsel  

pr esent ed t he evi dence t hat  woul d have made a di f f er ence i n t he 

out come of  t he ear l i er  pr oceedi ng t hat  was not  di scover ed 
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because t r i al  counsel  f ai l ed t o conduct  an adequat e 

i nvest i gat i on.   Thus,  t he Cour t  di d not  have t o specul at e as t o 

what  t he undi scover ed evi dence mi ght  have shown i n assessi ng t he 

pr ej udi ce pr ong of  St r i ckl and.  

¶77 We have si mi l ar l y hel d t hat  a post convi ct i on mot i on i n 

an i nef f ect i ve assi st ance of  counsel  set t i ng must  al l ege 

mat er i al  f act s t hat  al l ow a r evi ewi ng cour t  t o meani ngf ul l y 

assess def endant ' s c l ai ms.   Love,  284 Wi s.  2d 111,  ¶27.   A 

post convi ct i on mot i on wi l l  be suf f i c i ent  i f  i t  al l eges wi t hi n 

t he f our  cor ner s of  t he mot i on " t he f i ve ' w' s '  and one ' h' ;  t hat  

i s ,  who,  what ,  wher e,  when,  why,  and how. "   I d.  ( quot i ng St at e 

v.  Al l en,  2004 WI  106,  ¶23,  274 Wi s.  2d 568,  682 N. W. 2d 433) .   

Appl y i ng t hat  st andar d,  we concl uded t hat  wher e def ense counsel  

f ai l ed t o i nvest i gat e a phone cal l  f r om t he count y j ai l  t o 

def endant ' s mot her  f r om an i dent i f i ed i ndi v i dual  c l ai mi ng t o 

have knowl edge of  t he r obber y def endant  was convi ct ed of ,  t hose 

al l eged f act s,  i f  t r ue,  woul d ent i t l e def endant  t o r el i ef .   I d. ,  

¶¶22,  39- 42.   Our  appr oach i s t her ef or e consi s t ent  wi t h t hat  

whi ch was t aken i n Wi ggi ns and Rompi l l a.   Post convi ct i on counsel  

pr esent ed t he mi ssi ng evi dence t hat  t r i al  counsel  f ai l ed t o 

i nvest i gat e,  gi v i ng t he appel l at e cour t  t he abi l i t y  t o assess 

t he damage done by t r i al  counsel ' s def i c i ent  per f or mance.   We 

ar e s i mpl y not  i n a posi t i on t o specul at e about  t he exi st ence of  

wi t nesses t hat  have not  been i dent i f i ed,  and what  t hese 

wi t nesses mi ght  have sai d i f  def ense counsel  had di scover ed 

t hese wi t nesses by conduct i ng a pr oper  i nvest i gat i on pr i or  t o 

t r i al .   See maj or i t y op. ,  ¶62.  
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¶78 So what  does t hat  l eave us wi t h her e?  As t he Chi ef  

Just i ce poi nt s out ,  we have a " he- sai d- he- sai d"  case.   Chi ef  

Just i ce Abr ahamson' s di ssent ,  ¶99.   The vi ct i m t est i f i ed t hat  he 

was r obbed of  35 dol l ar s at  gunpoi nt  by def endant  Mayo.   Mayo,  

on t he ot her  hand,  t est i f i ed t hat  t he v i ct i m shor t ed hi m i n a 

dr ug deal  gone bad,  and t hat  when t he vi ct i m r ef used t o r et ur n 

Mayo' s 35- dol l ar  pur chase pr i ce,  Mayo st r uck,  k i cked and st omped 

t he vi ct i m whi l e get t i ng hi s money back.   Pr i ce and Mayo al so 

gave conf l i c t i ng st or i es about  what  had occur r ed t he next  day 

out si de a t aco r est aur ant  concer ni ng whet her  t he v i ct i m and a 

compani on had at t acked Mayo wi t h a t i r e i r on.   No one ot her  t han 

t hese t wo t est i f i ed.   The t est i mony of  addi t i onal  wi t nesses who 

may have seen ei t her  of  t he al t er cat i ons bet ween Mayo and Pr i ce 

may wel l  have af f ect ed t he out come i n t hi s " he- sai d- he- sai d"  

case.  

¶79 Unf or t unat el y,  t r i al  counsel  di d not  speak t o t he 

v i ct i m' s f r i end named Jar r el l  or  Jar r el l ' s  mot her ,  even t hough 

t he vi ct i m went  t o Jar r el l ' s  house j ust  af t er  t he r obber y,  as 

t he r obber y occur r ed near by.   Tr i al  counsel  never  i nt er vi ewed 

anyone t hat  mi ght  have been at  t he r est aur ant  t he next  ni ght  

when t he t i r e i r on i nci dent  occur r ed.   Tr i al  counsel  admi t t ed 

t hat  he conduct ed no i ndependent  i nvest i gat i on,  di d not  hi r e an 

i nvest i gat or ,  and spoke t o no pot ent i al  wi t nesses ot her  t han 

Mayo.  

¶80 Appel l at e counsel  was unabl e t o pr oduce any wi t nesses 

at  t he post convi ct i on hear i ng who coul d t est i f y about  t he event s 

sur r oundi ng t he r obber y.   Whi l e appel l at e counsel  di d pr oduce a 
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pot ent i al  wi t ness,  McMor r i s,  concer ni ng t he al t er cat i on t hat  

occur r ed t he ni ght  af t er  t he r obber y,  McMor r i s di d not  see t hat  

al t er cat i on,  and mer el y had i nf or mat i on pr ovi ded t o her  by Mayo 

as t o what  he t ol d her  t hat  ni ght .   Thus,  unl i ke t he s i t uat i ons 

pr esent ed i n Love,  Wi ggi ns and Rompi l l a,  we ar e l ef t  t o 

specul at e about  whet her  pot ent i al  wi t nesses t o t he r obber y exi st  

and what  t hey mi ght  say.  

¶81 The net  ef f ect  of  t r i al  counsel ' s f ai l ur e t o 

i nvest i gat e i s t hat  Mayo was ul t i mat el y depr i ved of  any 

oppor t uni t y t o mount  a cr edi bl e def ense.   I n my vi ew,  t hat  

amount s t o pr ej udi ce.   Yet  I  agr ee wi t h t he maj or i t y t hat  t he 

pr ej udi ce i ncur r ed does not  meet  t he st andar d r equi r ed f or  a new 

t r i al  under  St r i ckl and.   The r esul t  i n t hi s case,  whi l e l egal l y 

cor r ect ,  shoul d di st ur b us al l .  
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¶82 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Thi s 

t r i al  was a cont est  of  t he cr edi bi l i t y  of  t he onl y t wo wi t nesses  

t o t he st r eet  encount er :  t he def endant  and t he compl ai ni ng 

wi t ness.   Thi s was a c l assi c i nst ance of  " he- sai d- he- sai d. "     

¶83 As t he pr osecut or  cor r ect l y ar gued t o t he j ur y,  

" Basi cal l y what  t hi s case comes down t o i s cr edi bi l i t y .   I s 

Cl ar ence Pr i ce [ t he compl ai ni ng wi t ness]  mor e cr edi bl e or  i s 

Thomas Mayo [ t he def endant ]  mor e cr edi bl e?"  

¶84 The def endant  and t he compl ai ni ng wi t ness bot h 

t est i f i ed.   They agr eed t hat  t her e was an al t er cat i on.   They 

di sagr eed,  however ,  about  what  happened dur i ng t he encount er .   

The def endant  asser t ed t hat  i t  was a dr ug deal  gone bad.   The 

compl ai ni ng wi t ness asser t ed t hat  i t  was an unpr ovoked r obber y.   

Each man had a f el ony r ecor d.   The j ur y had no i ndependent  

conf i r mat i on of  ei t her  man' s compet i ng account  of  t he encount er .  

¶85 Cr edi bi l i t y  det er mi nat i ons ar e f or  t he j ur y.   The 

pr obl em i s t hat  t he cr edi bi l i t y  det er mi nat i ons i n t he pr esent  

case wer e made i n a t r i al  awash wi t h er r or s and i mpr oper  conduct  

by t he def ense counsel  and by t he pr osecut i ng at t or ney,  as t he 

maj or i t y opi ni on car ef ul l y expl ai ns.  

¶86 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he mul t i pl e 

er r or s of  bot h t he def ense counsel  and t he pr osecut or  must  be 

vi ewed cumul at i vel y,  t hat  i s  i n t he aggr egat e,  t o det er mi ne 
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whet her  t he er r or s wer e " so ser i ous as t o depr i ve t he def endant  

of  a f ai r  t r i al ,  a t r i al  whose r esul t  i s  r el i abl e. " 1 

¶87 The maj or i t y opi ni on and t he St at e concl ude t hat  t he 

er r or s and i mpr oper  conduct  wer e not  suf f i c i ent  t o war r ant  a new 

t r i al  under  any of  t he t hr ee doct r i nes t hat  pr ot ect  a f ai r  t r i al  

agai nst  t r i al  er r or s:  pl ai n er r or  ( Wi s.  St at .  § 901. 03( 4) ) ,  

i nt er est  of  j ust i ce ( Wi s.  St at .  § 751. 06) ,  or  pr ej udi c i al  er r or  

( Wi s.  St at .  § 805. 18) .   I  di sagr ee wi t h t he maj or i t y opi ni on and 

concl ude t hat  t he cumul at i ve er r or s af f ect ed t he ent i r e 

evi dent i ar y pi ct ur e and di r ect l y and subst ant i al l y  af f ect ed t he 

cr edi bi l i t y  cont est .  

¶88 The er r or s t he def endant  and maj or i t y opi ni on i dent i f y 

can be gr ouped i nt o t hr ee over l appi ng and i nt er r el at ed 

cat egor i es:  ( I )  i nef f ect i ve assi st ance of  def ense counsel ;  ( I I )  

i mpr oper  st at ement s by t he pr osecut or ;  and ( I I I )  i mpr oper  

admi ssi on of  hear say t est i mony.  

¶89 The maj or i t y opi ni on concl udes t hat  t her e was 

def i c i ent  def ense counsel  per f or mance and er r oneous 

pr osecut or i al  conduct .   Al t hough I  mi ght  have concl uded t hat  t he 

def ense counsel  and pr osecut or  er r ed i n mor e ways t han t he 

maj or i t y opi ni on i dent i f i es,  f or  pur poses of  t hi s di ssent ,  I  

accept  t he maj or i t y opi ni on' s concl usi ons about  what  conduct  was 

er r oneous.   The maj or i t y opi ni on al so concl udes t hat  t he hear say 

t est i mony was admi ssi bl e under  t he exci t ed ut t er ance except i on 

t o t he hear say r ul e.   Maj or i t y op. ,  ¶54.   I  accept  t hi s 

                                                 
1 Maj or i t y op. ,  ¶33 ( quot i ng St r i ckl and v.  Washi ngt on,  466 

U. S.  668,  687 ( 1984) ,  ¶64.    
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concl usi on f or  pur poses of  t hi s di ssent .   I n l i ght  of  t he ot her  

er r or s t he maj or i t y opi ni on i dent i f i es,  t he hear say r ul i ng and 

ot her  i nst ances i n whi ch t he maj or i t y opi ni on f i nds no er r or  ar e 

ul t i mat el y i r r el evant  i n my anal ysi s.  

¶90 I n cont r ast  t o t he maj or i t y opi ni on,  I  concl ude t hat  

t he cumul at i ve,  i nt er r el at ed er r or s ( as i dent i f i ed by t he 

maj or i t y opi ni on)  wer e per vasi ve and so i nf ect ed t he j ur y ' s 

cr edi bi l i t y  det er mi nat i on t hat  t he aggr egat e er r or s under mi ne 

conf i dence i n t he ver di ct .   A new t r i al  i s  war r ant ed r egar dl ess 

of  whi ch t est  i s  used and r egar dl ess of  whet her  t he St at e or  t he 

def endant  has t he bur den of  pr oof  of  pr ej udi c i al  er r or . 2 

I  

¶91 The maj or i t y opi ni on concl udes t hat  var i ous aspect s of  

def ense counsel ' s conduct  f el l  bel ow t he obj ect i ve 

const i t ut i onal  st andar d f or  ef f ect i ve assi st ance of  counsel  i n 

sever al  r espect s ,  al l  of  whi ch amount  t o def ense counsel ' s 

compl et e f ai l ur e t o conduct  any i ndependent  i nvest i gat i on ( but  

wer e not  pr ej udi c i al ) .   Def ense counsel ' s def i c i ent  per f or mance 

as acknowl edged by t he maj or i t y opi ni on i s as f ol l ows:  

( 1)  Def ense counsel  f ai l ed t o conduct  any i ndependent  

i nvest i gat i on and f ai l ed t o i nt er vi ew any pot ent i al  

wi t nesses,  r el y i ng compl et el y and sol el y on t he pol i ce 

                                                 
2 For  di scussi ons of  al t er nat i ve ways of  st at i ng har ml ess 

er r or  t est s and of  di f f er ent  t est s f or  di f f er ent  er r or s,   see,  
e. g. ,  St at e v.  Hal e,  2005 WI  7,  ¶60,  n. 9,  ¶¶79- 85,  277 
Wi s.  2d 593,  691 N. W. 2d 637 ( Abr ahamson,  C. J. ,  concur r i ng) ;  i d. ,  
¶¶85- 90 ( Wi l cox,  J.  concur r i ng) ;  i d. ,  ¶¶100- 18 ( But l er ,  J. ,  
concur r i ng) ;  St at e v.  Har vey,  2002 WI  93,  ¶¶50- 54,  254 
Wi s.  2d 442,  647 N. W. 2d 189 ( Cr ooks,  J. ,  concur r i ng) ;  i d. ,  ¶¶55-
77 ( Abr ahamson,  C. J. ,  di ssent i ng) .   
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r epor t s and def ense counsel ' s conver sat i ons wi t h t he 

def endant .   Maj or i t y op. ,  ¶¶3,  57,  59,  62.  

( 2)  Subsumed under  def ense counsel ' s f ai l ur e t o 

i nvest i gat e i s t he def ense counsel ' s f ai l ur e t o obt ai n t he 

compl ai ni ng wi t ness' s swor n t est i mony at  t he pr el i mi nar y 

hear i ng,  whi ch mi ght  have been used t o i mpeach t he 

compl ai ni ng wi t ness.  

( 3)  Had def ense counsel  i nvest i gat ed he woul d have 

been i n a posi t i on t o pr esent  possi bl e cor r obor at i on 

t est i mony f r om an addi t i onal  wi t ness,  McMor r i s.   Maj or i t y 

op. ,  ¶62.  

¶92 The Si xt h Amendment  r i ght  " t o have t he Assi st ance of  

Counsel "  i s  t he r i ght  t o ef f ect i ve assi st ance of  counsel . 3  

Ef f ect i ve assi st ance of  counsel  r equi r es " an adequat e 

i nvest i gat i on of  t he f act s of  t he case,  consi der at i on of  v i abl e 

t heor i es,  and devel opment  of  evi dence t o suppor t  t hose 

t heor i es. " 4  Si nce St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) ,  

t he semi nal  case on i nef f ect i ve assi st ance of  counsel ,  t he 

Uni t ed St at es Supr eme Cour t  has become mor e exact i ng i n 

anal yzi ng i nvest i gat or y f ai l ur es. 5 

                                                 
3 St r i ckl and v.  Washi ngt on,  466 U. S.  668,  686 ( 1984)  

( quot i ng McMann v.  Ri char dson,  397 U. S.  759,  771 n. 14 ( 1970) ) .  

4 Hender son v.  Sar gent ,  926 F. 2d 706,  711 ( 8t h Ci r .  1991) .  

5 Jenny Rober t s,  Too Li t t l e,  Too Lat e:  I nef f ect i ve 
Assi st ance of  Counsel ,  The Dut y t o I nvest i gat e,  and Pr et r i al  
Di scover y i n Cr i mi nal  Cases,  31 For dham Ur b.  L.  J.  1097,  1110-
11,  1114- 15 ( 2004) .   
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¶93 The t ype and i nt ensi t y of  t he i nvest i gat i on def ense 

counsel  conduct s var i es f r om case t o case,  and t he cour t  

gener al l y def er s t o counsel ' s j udgment . 6  Never t hel ess,  t hi s 

cour t  has hel d t hat  def ense " counsel ' s l ack of  any s i gni f i cant  

i ndependent  i nvest i gat i on f al l s  out si de of  t hi s wi de spect r um"  

of  r epr esent at i on and pr epar at i on. 7  The Uni t ed St at es Supr eme 

Cour t  has s i mi l ar l y decl ar ed t hat  " i f  counsel  ent i r el y f ai l s  t o 

subj ect  t he pr osecut i on' s case t o meani ngf ul  adver sar i al  

t est i ng,  t hen t her e has been a deni al  of  Si xt h Amendment  r i ght s 

t hat  makes t he adver sar y pr ocess i t sel f  pr esumpt i vel y 

unr el i abl e. "   Uni t ed St at es v.  Cr oni c,  466 U. S.  648,  659 ( 1984) .  

¶94 Thi s cour t  has appr oved of  and adher ed t o St andar d 4-

4. 1 of  t he ABA St andar ds f or  Cr i mi nal  Just i ce,  The Def ense 

Funct i on ( appr oved dr af t  1971,  2d ed.  1982,  3d ed.  1993) ,  whi ch 

i mposes an unequi vocal  dut y on def ense counsel  t o conduct  " a 

pr ompt  i nvest i gat i on of  t he c i r cumst ances of  t he case and 

expl or e al l  avenues l eadi ng t o f act s r el evant  t o t he mer i t s of  

t he case .  .  .  . "   Thi s dut y  t o i nvest i gat e exi st s " r egar dl ess 

of  t he accused' s admi ssi on or  st at ement s t o def ense counsel  of  

f act s const i t ut i ng gui l t  or  t he accused' s st at ed desi r e t o pl ead 

gui l t y. "   For  cases r ef er r i ng t o t he dut y- t o- i nvest i gat e 

                                                 
6 St r i ckl and v.  Washi ngt on,  466 U. S.  668,  689- 91 ( 1984)  

( r ecogni z i ng t he " wi de l at i t ude counsel  must  have i n maki ng 
t act i cal  deci s i ons"  and t hat  " st r at egi c choi ces made af t er  l ess 
t han compl et e i nvest i gat i on"  may be r easonabl e i f  " r easonabl e 
pr of essi onal  j udgment s suppor t  t he l i mi t at i ons on 
i nvest i gat i on" ) .  

7 St at e v.  Thi el ,  2003 WI  111,  ¶45,  264 Wi s.  2d 571,  665 
N. W. 2d 305.  
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st andar d wi t h appr oval ,  see,  e. g. ,  St at e v.  Love,  2005 WI  116,  

¶40,  284 Wi s.  2d 111,  700 N. W. 2d 62;  St at e v.  Pi t sch,  124 

Wi s.  2d 628,  638,  369 N. W. 2d 711 ( 1985) ;  St at e v.  Fel t on,  110 

Wi s.  2d 485,  501,  329 N. W. 2d 161 ( 1983) ;  Roe v.  St at e,  95 

Wi s.  2d 226,  238- 39,  290 N. W. 2d 291 ( 1980) ;  St at e v.  Bowi e,  92 

Wi s.  2d 192,  206,  284 N. W. 2d 613 ( 1979) ;  St at e v.  Har per ,  57 

Wi s.  2d 543,  552- 53,  205 N. W. 2d 1 ( 1973) .  

¶95 The r ecor d i n t he pr esent  case i s c l ear :   Ther e was 

absol ut el y no i nvest i gat i on on behal f  of  t he def endant .   Def ense 

counsel  conceded t hi s poi nt .   Maj or i t y op. ,  ¶57.   The maj or i t y 

opi ni on acknowl edges t hi s poi nt .   Maj or i t y op. ,  ¶¶3,  57,  59,  62.   

Thi s def i c i ency,  however ,  was not  a mat t er  of  t r i al  st r at egy.   A 

l awyer  cannot  make a r at i onal  deci s i on about  a def ense wi t hout  

f i r st  i nvest i gat i ng.   Al l  of  def ense counsel ' s er r or s i n f ai l i ng 

t o i nvest i gat e wer e c l ear  er r or .  

¶96 We now t ur n t o t he quest i on whet her  t he def ense 

counsel ' s numer ous er r or s i n f ai l i ng t o i nvest i gat e t he case 

r equi r e a new t r i al .   The maj or i t y opi ni on subj ect ed t he cl ai ms 

of  i nef f ect i ve assi st ance of  counsel  t o a cumul at i ve er r or  

anal ysi s,  exami ni ng whet her ,  when t aken as a whol e,  def ense 

counsel ' s def i c i enci es pr ej udi ced t he def endant .   Maj or i t y op. ,  

¶64.   I  agr ee wi t h t he cumul at i ve er r or  appr oach;  I  di sagr ee 

wi t h t he maj or i t y ' s concl usi on t hat  t he def endant  was not  

pr ej udi ced.  

¶97 I n t he pr esent  case,  def ense counsel ' s t ot al  f ai l ur e 

t o i nvest i gat e may be vi ewed as ef f ect i vel y denyi ng t he 

def endant  assi st ance of  counsel .   Under  t hi s anal ysi s,  no 
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pr ej udi ce need be shown,  and no har ml ess er r or  t est  need be 

appl i ed. 8  The def endant  shoul d get  t he r el i ef  sought :  a new 

t r i al .  

¶98 I f ,  however ,  t he St r i ckl and pr ej udi c i al  er r or  st andar d 

i s appl i ed t o def ense counsel ' s f ai l ur e t o i nvest i gat e i n t he 

pr esent  case,  t he f ocus of  t he i nqui r y r egar di ng whet her  

counsel ' s const i t ut i onal l y def i c i ent  per f or mance i s pr ej udi c i al  

i s  not  on t he out come of  t he t r i al ,  but  on " t he r el i abi l i t y  of  

t he pr oceedi ngs. " 9 

¶99 The St at e' s " he- sai d- he- sai d"  case was weak.   Def ense 

counsel ' s f ai l ur e t o i nvest i gat e af f ect ed t he ent i r e evi dent i ar y 

pi ct ur e and di r ect l y and subst ant i al l y  af f ect ed t he cr edi bi l i t y  

cont est  bet ween t he def endant  and t he compl ai ni ng wi t ness.   

Under  t he t ot al  c i r cumst ances of  t hi s case,  def ense counsel ' s 

def i c i ent  per f or mance under mi ned t he r el i abi l i t y  of  t he 

pr oceedi ngs.   Def ense counsel ' s f ai l ur e t o i nvest i gat e t her ef or e 

const i t ut es pr ej udi c i al  er r or  i n t he pr esent  case.  

I I  

¶100 Al t hough t he def endant  i s,  i n my opi ni on,  ent i t l ed t o 

a new t r i al  on t he basi s of  t he er r or s of  def ense counsel  al one,  

I  t ur n next  t o di scuss t he ot her  er r or s t hat  i nf ect ed t he t r i al .  

                                                 
8 See,  e. g. ,  Ki ng v.  St at e,  810 P. 2d 119,  123 ( Wyo.  1991)  

( pr esumi ng pr ej udi ce when def ense counsel  f ai l ed t o secur e t r i al  
t est i mony of  t wo pot ent i al  eyewi t nesses) .  

9 St at e v.  Pi t sch,  124 Wi s.  2d 628,  642,  369 N. W. 2d 711 
( 1985) ,  quot ed wi t h appr oval  i n St at e v.  Thi el ,  2003 WI  111,  
¶20,  264 Wi s.  2d 571,  665 N. W. 2d 305.   See al so maj or i t y op. ,  
¶64.   
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¶101 I n addi t i on t o t he er r or s of  t he def ense counsel ,  t he 

maj or i t y opi ni on concl udes t hat  t he pr osecut or  al so commi t t ed 

er r or s.   The pr osecut or ' s er r or s ar e descr i bed i n t he maj or i t y 

opi ni on as f ol l ows:  

( 1)  I n her  openi ng st at ement  t he pr osecut or  i nf r i nged 

upon t he def endant ' s f eder al  ( Fi f t h Amendment )  and st at e 

( Ar t .  I ,  § 8)  const i t ut i onal  r i ght  t o r emai n s i l ent  by 

cal l i ng at t ent i on t o t he f act  t hat  t he def endant  r emai ned 

si l ent  af t er  bei ng accused of  r obber y.   Maj or i t y  op. ,  ¶¶3,  

46. 10  

( 2)  I n quest i oni ng t he St at e' s  wi t nesses dur i ng t he 

case- i n- chi ef ,  t he pr osecut or  r epeat edl y i nf r i nged upon t he 

def endant ' s f eder al  ( Fi f t h Amendment )  and st at e ( Ar t .  I ,  

§ 8)  const i t ut i onal  r i ght  t o r emai n s i l ent  by cal l i ng 

at t ent i on t o t he f act  t hat  t he def endant  r emai ned si l ent  

af t er  bei ng accused of  r obber y.   Maj or i t y op. ,  ¶¶3,  46. 11 

( 3)  Dur i ng c l osi ng ar gument ,  t he pr osecut or  made 

i mpr oper  comment s r egar di ng t he r ol e of  def ense counsel  

                                                 
10 At  or al  ar gument  t he St at e conceded t hat  t he pr osecut or ' s 

r emar ks r egar di ng t he def endant ' s pr e- Mi r anda si l ence dur i ng her  
openi ng st at ement  wer e i mpr oper .   Maj or i t y op. ,  ¶40.  

The maj or i t y opi ni on concl udes t hat  def ense counsel ' s 
f ai l ur e t o obj ect  t o t he i mpr oper  comment s of  t he pr osecut or  
dur i ng c l osi ng ar gument  and t he pr osecut or ' s use of  pr e- Mi r anda 
si l ence was accept abl e def ense t r i al  st r at egy.   Maj or i t y op. ,  
¶63.  

11 At  or al  ar gument  t he St at e conceded t hat  t he pr osecut or ' s 
r emar ks r egar di ng t he def endant ' s pr e- Mi r anda si l ence dur i ng 
di r ect  exami nat i on of  t he St at e' s wi t nesses wer e i mpr oper .   
Maj or i t y op. ,  ¶40.  
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when she sai d t hat  i t  was def ense counsel ' s j ob t o " get  hi s  

c l i ent  of f  t he hook, "  and " not  t o see j ust i ce done but  t o 

see t hat  hi s c l i ent  was acqui t t ed. "   Maj or i t y op. ,  ¶¶3,  42,  

43.  

( 4)  Dur i ng c l osi ng ar gument ,  t he pr osecut or  i mpr oper l y 

t ol d j ur or s t hat  her  j ob was t o exami ne pol i ce r epor t s,  t o 

deci de whet her  t o f i l e char ges,  and t o deci de whet her  t o 

di smi ss char ges i f  she t hought  t he char ges wer e unj ust  or  

unt r ue.   The pr osecut or ' s comment s can be f ound at  maj or i t y 

op. ,  ¶16.   The pr osecut or ' s r ef er ence t o her  quasi - j udi c i al  

t ask of  f i l i ng char ges amount ed t o t he i mpr oper  di scussi on 

by counsel  of  mat er i al s not  i n evi dence and t her ef or e 

exceeded t he scope of  pr oper  ar gument .   Maj or i t y op. ,  ¶41.  

¶102 These pr osecut or i al  er r or s af f ect ed t he j ur y ' s vi ew of  

t he def endant  and hi s ver si on of  t he i nci dent .   By st r essi ng t he 

def endant ' s s i l ence i n t he f ace of  accusat i ons,  t he pr osecut or  

want ed t he j ur y t o i nf er  t hat  t he def endant  i s gui l t y:  an 

i nnocent  per son woul d have deni ed t he char ge.  

¶103 I n her  c l osi ng st at ement  t he pr osecut or  pai nt ed an 

ugl y por t r ai t  of  def ense counsel  r el ent l essl y f ocused on 

pr ocur i ng a " not  gui l t y"  ver di ct  at  al l  cost s.   The l ogi cal  

i mpl i cat i on of  t he pr osecut or ' s r emar ks was don' t  t r ust  def ense 

counsel ,  don' t  t r ust  t he evi dence def ense counsel  of f er ed,  and 

don' t  t r ust  t he def endant .  

¶104 I n cont r ast ,  t he pr osecut or  pr esent ed her sel f  as 

pr osecut i ng onl y cases i n whi ch t he compl ai ni ng wi t ness of f er ed 

a r el i abl e r endi t i on of  event s.   The pr osecut or  want ed t he j ur y 
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t o i nf er  t hat  she woul d not  have br ought  t hi s case i f  she di dn' t  

bel i eve t he compl ai ni ng wi t ness and t hat  because t he pr osecut or  

bel i eves t he compl ai ni ng wi t ness,  t he j ur y shoul d as wel l .  

¶105 I n shor t ,  t he pr osecut or ' s i mpr oper  conduct  was 

desi gned t o and di d at t ack t he cr edi bi l i t y  of  t he def endant  and 

under scor ed t he compl ai ni ng wi t ness' s cr edi bi l i t y .   I n a case 

l i ke t he i nst ant  one,  wher e t he cr edi bi l i t y  of  t he def endant  and 

t he compl ai ni ng wi t ness det er mi nes gui l t ,  t he pr osecut or ' s 

er r or s wer e gr ave i ndeed.  

¶106 The pr osecut or ' s i mpr oper  conduct  was exacer bat ed by 

t he def ense counsel ' s def i c i ent  per f or mance i n f ai l i ng t o 

i nvest i gat e,  i n f ai l i ng t o pr esent  a cor r obor at i ng wi t ness,  i n 

f ai l i ng t o pr ocur e t he t est i mony of  t he compl ai ni ng wi t ness at  

t he pr el i mi nar y exami nat i on t o use f or  i mpeachment  pur poses,  and 

i n f ai l i ng t o obj ect  when t he pr osecut or  er r ed.  

¶107 When I  consi der  t he cent r al i t y  of  t he cr edi bi l i t y  

cont est  and t he def ense counsel ' s and t he pr osecut or ' s er r or s i n 

t he aggr egat e,  I  am t r oubl ed,  as was t he Ni nt h Ci r cui t  Cour t  of  

Appeal s i n a s i mi l ar  case,  by t he possi bl e cumul at i ve ef f ect  of  

t hose er r or s whi ch go t o t he cr edi bi l i t y  of  t he def endant  and 

t he compl ai ni ng wi t ness.   I n t he cont ext  of  t he pr esent  case and 

consi der i ng t he ent i r e r ecor d,  I  cannot  concl ude " t hat  a 

bal kani zed,  i ssue- by- i ssue har ml ess er r or  r evi ew woul d be ver y 

enl i ght eni ng i n det er mi ni ng whet her  t he [ def endant  was]  

pr ej udi ced by t he er r or s. "   Uni t ed St at es v.  Wal l ace,  848 F. 2d 

1464,  1476 ( 9t h Ci r .  1988) .  
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¶108 I  concl ude t hat  under  t he pr oper  appl i cat i on of  t he 

cumul at i ve er r or  t est ,  t he mul t i pl e er r or s of  t he def ense 

counsel  and t he pr osecut or  under mi ne conf i dence i n t he out come 

of  t he t r i al  and deni ed t he def endant  of  hi s r i ght  t o a f ai r  

t r i al .  

¶109 For  t he r easons set  f or t h,  I  concl ude t hat  a new t r i al  

i s  war r ant ed,  and t her ef or e I  di ssent .  

 

 

 



No.   2004AP1592- CR. ssa 

 

 
 

1 

 
 
 
 

 
 


	Text2
	Text11
	CaseNumber
	AddtlCap
	SR 5200
	SearchTerm
	FN BN101AA
	SR 5381
	SR 5653
	SR 5648
	SR 5654
	SDU 5
	Backspace

