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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    At t or ney Wi l l i e J.  Nunner y appeal s a 

r ef er ee' s r epor t  and r ecommendat i on f i ndi ng mi sconduct  i n 13 of  

14 count s char ged i n an Of f i ce of  Lawyer  Regul at i on ( OLR)  

di sci pl i nar y compl ai nt .   The r ef er ee r ecommends t hat  At t or ney 

Nunner y ' s l i cense t o pr act i ce l aw be suspended f or  t wo mont hs,  

t hat  he pay t he cost s of  t he di sci pl i nar y pr oceedi ng,  and 

r ei nst at ement  be condi t i oned on pr oof  he pai d t he sanct i on 

i mposed i n t he E. J.  c l i ent  mat t er .  
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¶2 At t or ney Nunner y pr esent s t wo i ssues:   ( 1)  whet her  t he 

OLR pr oved Count  10 of  t he di sci pl i nar y compl ai nt  al l egi ng t hat  

At t or ney Nunner y v i ol at ed SCR 20: 1. 11 by f ai l i ng t o di scover  t hat  

hi s c l i ent ' s document s wer e f r audul ent ;  and ( 2)  whet her  t he 

r ef er ee' s r ecommended sanct i ons ar e appr opr i at e.  

¶3 We concl ude t he r ef er ee' s f i ndi ngs of  f act  ar e not  

c l ear l y er r oneous and we adopt  t hem.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Pol i ch,  2005 WI  36,  ¶4,  279 Wi s.  2d 266,  694 

N. W. 2d 367.   Fol l owi ng our  de novo r evi ew of  t he r ef er ee' s l egal  

concl usi ons,  we det er mi ne t hey ar e consi st ent  wi t h cont r ol l i ng 

l aw.   See i d.   Consequent l y,  we r ej ect  At t or ney Nunner y ' s 

chal l enge t o Count  10.     

¶4 We al so r ej ect  At t or ney Nunner y ' s chal l enge t o t he 

r ecommended sanct i on.   Thi s cour t  may i mpose what ever  sanct i on 

i t  deems appr opr i at e r egar dl ess of  t he r ef er ee' s  r ecommendat i on.   

I d.   We agr ee wi t h t he r ef er ee t hat  t he mi sconduct  f ound 

war r ant s a t wo- mont h suspensi on,  t he i mposi t i on of  cost s,  and 

t he r ecommended condi t i on f or  r ei nst at ement .   Ther ef or e,  we 

appr ove t he r ef er ee' s r epor t ,  concl usi ons,  and r ecommendat i on.   

We suspend At t or ney Nunner y ' s l i cense t o pr act i ce l aw f or  t wo 

mont hs,  r equi r e he pay t he cost s of  t he di sci pl i nar y pr oceedi ng,  

and condi t i on r ei nst at ement  on pr oof  he has pai d t he sanct i on 

i mposed i n t he E. J.  c l i ent  mat t er .  

                                                 
1 SCR 20: 1. 1 st at es:   " Compet ence.   A l awyer  shal l  pr ovi de 

compet ent  r epr esent at i on t o a c l i ent .   Compet ent  r epr esent at i on 
r equi r es t he l egal  knowl edge,  ski l l ,  t hor oughness and 
pr epar at i on r easonabl y necessar y f or  t he r epr esent at i on. "  
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¶5 At t or ney Wi l l i e J.  Nunner y was admi t t ed t o pr act i ce 

l aw i n Wi sconsi n i n 1976 and i n Loui s i ana i n 1985.   He pr act i ces 

i n Madi son and has not  been pr evi ousl y di sci pl i ned.   The r ef er ee 

f ound t hat  At t or ney Nunner y,  a sol e pr act i t i oner  who 

concent r at ed on pl ai nt i f f s '  c i v i l  r i ght s and empl oyment  

di scr i mi nat i on mat t er s,  has gai ned t he r eput at i on of  a 

t enaci ous,  t r ust wor t hy,  and cour t eous t r i al  l awyer .   

¶6 Thi s di sci pl i nar y pr oceedi ng st ems f r om si x c l i ent  

mat t er s bet ween 1997 and 2003.   Count s 1 t hr ough 5 of  t he 

di sci pl i nar y compl ai nt  i nvol ve a c l i ent ,  T. T. ,  who r et ai ned 

At t or ney Nunner y i n 1997 t o r epr esent  her  i n an empl oyment  

di scr i mi nat i on di sput e agai nst  her  empl oyer .   T. T.  and At t or ney 

Nunner y r eached an agr eement  as t o at t or ney f ees.   Al t hough T. T.  

under st ood t hi s agr eement  and i t  was never  changed,  i t  was not  

r educed t o wr i t i ng.  

¶7 I n December  1997 t he Wi sconsi n Equal  Ri ght s Di v i s i on 

( ERD)  r equest ed At t or ney Nunner y t o r espond by Januar y 28,  1998,  

t o t he empl oyer ' s answer  t o T. T. ' s empl oyment  di scr i mi nat i on 

compl ai nt .   At t or ney Nunner y r equest ed t wo ext ensi ons.   The 

di v i s i on gr ant ed a f i nal  ext ensi on unt i l  Mar ch 6,  1998.   

At t or ney Nunner y f ai l ed t o f i l e a r esponse by t he deadl i ne.   On 

Mar ch 17,  1998,  t he ERD sent  T. T.  a cer t i f i ed l et t er  wi t h a copy 

t o At t or ney Nunner y pr ovi di ng T. T.  an addi t i onal  20 days t o 

r espond t o i t s December  1997 l et t er .   Nei t her  T. T.  nor  At t or ney 

Nunner y r esponded.    

¶8 On Apr i l  22,  1998,  t he ERD di smi ssed T. T. ' s compl ai nt  

due t o her  f ai l ur e t o r espond.   Subsequent l y,  T. T.  r epeat edl y 



No.  2004AP2542- D   

 

4 
 

at t empt ed t o t el ephone At t or ney Nunner y f or  i nf or mat i on,  but  was 

cont i nual l y i nf or med he was out  of  t he of f i ce.   I n May 1998 he 

met  br i ef l y wi t h T. T. ,  di scussed t he di smi ssal  of  t he compl ai nt ,  

and advi sed t he st at ut e of  l i mi t at i ons t o f i l e a f eder al  l awsui t  

had not  expi r ed.   Subsequent l y,  T. T.  at t empt ed t o t el ephone 

At t or ney Nunner y sever al  t i mes,  but  was unabl e t o r each hi m or  

t he cal l s wer e ver y br i ef .  

¶9 I n Mar ch 1999 T. T.  sent  At t or ney Nunner y a $200 check 

f or  t he f eder al  l awsui t  f i l i ng f ee.   He di d not  deposi t  t he 

check i nt o hi s c l i ent  t r ust  account ,  but  i nst ead pl aced i t  i n 

T. T. ' s f i l e.   Al t hough At t or ney Nunner y never  r et ur ned t he check 

t o T. T.  and f ai l ed t o f i l e t he f eder al  l awsui t  at  t hat  t i me,  t he 

check was never  negot i at ed and T. T.  knew t hi s.  

¶10 Because T. T. ' s empl oyer ' s f r anchi se was sol d,  At t or ney 

Nunner y advi sed f i l i ng a separ at e compl ai nt  wi t h t he ERD agai nst  

t he new owner .   I n Jul y 1999 t he second compl ai nt  was f i l ed wi t h 

t he ERD.   T. T.  and At t or ney Nunner y di scussed t he l awsui t  i n 

per son i n t he summer  of  1999;  t hi s was t he l ast  t i me t hey met .    

¶11 The empl oyer  r esponded t o t he second compl ai nt .   

Nei t her  T. T.  nor  Nunner y submi t t ed a r epl y.   I n November  1999 

t he ERD made an i ni t i al  no pr obabl e cause det er mi nat i on based on 

T. T. ' s f ai l ur e t o r epl y t o t he empl oyer ' s st at ement s and t he 

l ack of  i nf or mat i on on r ecor d t o ver i f y t he compl ai nt ' s 

al l egat i ons.   The r ef er ee f ound t hat  At t or ney Nunner y never  

i nt ended t o pur sue t he ERD compl ai nt s,  but  i nt ended onl y t o use 

t hem t o conduct  di scover y t o suppor t  a f eder al  cour t  c l ai m and 

t hat  he had conduct ed addi t i onal  i nvest i gat i on i n t he case.    
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¶12 I n Januar y 2000 t he U. S.  Equal  Empl oyment  Oppor t uni t y  

Commi ssi on sent  T. T.  a det er mi nat i on t hat  t her e was no 

r easonabl e cause t o bel i eve her  char ge was t r ue,  but  sai d i f  she 

wi shed t o pur sue t he mat t er  she coul d do so by f i l i ng a pr i vat e 

act i on wi t hi n 90 days.   Once t he 90- day per i od expi r ed t he r i ght  

t o sue woul d be l ost .   At t or ney Nunner y di d not  f i l e a pr i vat e 

act i on i n f eder al  cour t  wi t hi n 90 days and T. T. ' s c l ai ms wer e 

t i me bar r ed.   

¶13 The r ef er ee f ound t hat  T. T.  di d not  ant i c i pat e 

r ecover y t hr ough an ERD pr oceedi ng or  t hat  she woul d r ecei ve any 

r ecover y unl ess a f eder al  cour t  case was commenced.   The r ef er ee 

f ur t her  f ound t her e was no showi ng t her e woul d have been mer i t  

t o a f eder al  cour t  sui t  and no showi ng t hat  T. T.  sust ai ned any 

f i nanci al  l oss t hr ough At t or ney Nunner y ' s act i on or  i nact i on.    

¶14 T. T.  f i l ed a gr i evance agai nst  At t or ney Nunner y wi t h 

t he OLR.   The OLR i nvest i gat i on was compl et ed by December  20,  

2001.   The r ef er ee f ound At t or ney Nunner y cooper at ed f ul l y wi t h 

t he OLR i nvest i gat i on and t hat  t he OLR' s del ay unt i l  Sept ember  

2004 i n br i ngi ng t he pr esent  act i on was det r i ment al  t o At t or ney 

Nunner y ' s def ense due t o hi s and T. T. ' s f aded memor i es wi t h t he 

l ong passage of  t i me.  

¶15 The r ef er ee concl uded t he f act s demonst r at ed At t or ney 

Nunner y commi t t ed f i ve v i ol at i ons:   

Count  1:  By or al l y agr eei ng t o r epr esent  [ T. T. ]  on a 
60/ 40 cont i ngency basi s and f ai l i ng t o r educe t hat  
agr eement  t o wr i t i ng,  Nunner y f ai l ed t o put  a 
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cont i ngent  f ee i n wr i t i ng,  i n v i ol at i on of  SCR 
[ 20: 1. 5( c) ] ; 2 

Count  2:  By pl aci ng [ T. T. ] ' s  $200. 00 check i n t he 
c l i ent ' s f i l e,  as opposed t o hi s t r ust  account ,  
Nunner y f ai l ed t o hol d i n t r ust ,  separ at e f r om hi s own 
pr oper t y,  t hat  pr oper t y of  a c l i ent  t hat  i s  i n t he 
l awyer ' s possessi on i n connect i on wi t h a 
r epr esent at i on,  i n v i ol at i on of  [ f or mer ]  SCR 
20: 1. 15( a) ; 3  

Count  3:  By f ai l i ng t o r espond t o t he ERD deadl i nes,  
r esul t i ng i n t he di smi ssal  of  [ T. T. ] ' s  ERD compl ai nt ;  
by f ai l i ng t o submi t  a r esponse t o t he empl oyer ' s 
answer  t o [ T. T. ] ' s  second ERD compl ai nt ,  and by 
f ai l i ng t o pr ovi de i nf or mat i on suppor t i ng [ T. T. ] ' s  
al l egat i ons,  r esul t i ng i n a f i ndi ng of  no pr obabl e 

                                                 
2 The OLR compl ai nt  c i t es t he v i ol at i on al l eged i n Count  1 

as SCR 20: 1. 5( a)  al t hough t he cor r ect  c i t at i on i s SCR 20: 1. 5( c) .   
Ther e has been no obj ect i on r ai sed as t o t he di scr epancy.   
Consequent l y,  we r ef er  t o t he pr oper  c i t at i on.   SCR 20: 1. 5( c)  
st at es:   Fees 

( c)   A f ee may be cont i ngent  on t he out come of  
t he mat t er  f or  whi ch t he ser vi ce i s r ender ed,  except  i n 
a mat t er  i n whi ch a cont i ngent  f ee i s pr ohi bi t ed by 
par agr aph ( d)  or  ot her  l aw.  A cont i ngent  f ee agr eement  
shal l  be i n wr i t i ng and shal l  st at e t he met hod by whi ch 
t he f ee i s t o be det er mi ned,  i ncl udi ng t he per cent age or  
per cent ages t hat  shal l  accr ue t o t he l awyer  i n t he event  
of  set t l ement ,  t r i al  or  appeal ,  l i t i gat i on and ot her  
expenses t o be deduct ed f r om t he r ecover y,  and whet her  
such expenses ar e t o be deduct ed bef or e or  af t er  t he 
cont i ngent  f ee i s cal cul at ed.  Upon concl usi on of  a 
cont i ngent  f ee mat t er ,  t he l awyer  shal l  pr ovi de t he 
cl i ent  wi t h a wr i t t en st at ement  st at i ng t he out come of  
t he mat t er  and i f  t her e i s a r ecover y,  showi ng t he 
r emi t t ance t o t he cl i ent  and t he met hod of  i t s 
det er mi nat i on.    

3 For mer  SCR 20: 1. 15 appl i es t o mi sconduct  commi t t ed pr i or  
t o Jul y 1,  2004.   For mer  SCR 20: 1. 15( a)  pr ovi ded i n r el evant  
par t  t hat  " [ a]  l awyer  shal l  hol d i n t r ust ,  separ at e f r om t he 
l awyer ' s own pr oper t y,  t hat  pr oper t y of  c l i ent s and t hi r d 
per sons t hat  i s i n t he l awyer ' s possessi on i n connect i on wi t h a 
r epr esent at i on or  when act i ng i n a f i duci ar y capaci t y. "  
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cause and a di smi ssal  of  [ T. T. ] ' s  second ERD 
compl ai nt ,  and by f ai l i ng t o f i l e a f eder al  l awsui t  
wi t hi n 90 days af t er  t he Equal  Empl oyment  Oppor t uni t y  
Commi ssi on i ssued i t s det er mi nat i on of  no pr obabl e 
cause,  r esul t i ng i n [ T. T. ] ' s  case bei ng bar r ed,  
Nunner y f ai l ed t o act  wi t h r easonabl e di l i gence and 
pr ompt ness i n r epr esent i ng a c l i ent ,  i n v i ol at i on of  
SCR 20: 1. 3; 4  

Count  4:  By f ai l i ng t o communi cat e wi t h [ T. T. ]  
r egar di ng t he f i r st  ERD compl ai nt ' s st at us and t he 
compl ai nt ' s subsequent  di smi ssal ;  and by f ai l i ng t o 
r espond t o [ T. T. ] ' s  var i ous phone cal l s and r equest s 
f or  i nf or mat i on r egar di ng t he case and compl ai nt ' s 
di smi ssal ,  Nunner y f ai l ed t o keep a c l i ent  r easonabl y  
i nf or med about  t he st at us of  a mat t er  and pr ompt l y 
compl y wi t h r easonabl e r equest s f or  i nf or mat i on,  i n 
v i ol at i on of  SCR 20: 1. 4( a) 5;  and 

Count  5:  By f ai l i ng t o expl ai n t o [ T. T. ]  t hat  he 
never  i nt ended t o pur sue t he ERD compl ai nt s and onl y 
i nt ended t o use t hem f or  di scover y pur poses,  Nunner y 
f ai l ed t o expl ai n a mat t er  t o t he ext ent  r easonabl y 
necessar y t o per mi t  t he c l i ent  t o make i nf or med 
deci s i ons r egar di ng t he r epr esent at i on,  i n v i ol at i on 
of  SCR 20: 1. 4( b) . 6  

¶16 The next  mat t er ,  Count  6,  ar ose out  of  t he c l i ent ,  

J. A. ,  mat t er ,  and al l eged t hat  At t or ney Nunner y knowi ngl y 

advanced a c l ai m or  def ense unwar r ant ed under  exi st i ng l aw,  

wi t hout  a good- f ai t h ar gument  f or  an ext ensi on,  modi f i cat i on or  

r ever sal  of  t he l aw.   I n 1999 J. A.  r et ai ned At t or ney Nunner y t o 

                                                 
4 SCR 20: 1. 3 pr ovi des t hat  " [ a]  l awyer  shal l  act  wi t h 

r easonabl e di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  

5 SCR 20: 1. 4( a)  st at es:   " Communi cat i on.   A l awyer  shal l  
keep a c l i ent  r easonabl y i nf or med about  t he st at us of  a mat t er  
and pr ompt l y compl y wi t h r easonabl e r equest s f or  i nf or mat i on. "  

6 SCR 20: 1. 4( b)  st at es:   " Communi cat i on.   A l awyer  shal l  
expl ai n a mat t er  t o t he ext ent  r easonabl y necessar y t o per mi t  
t he c l i ent  t o make i nf or med deci s i ons r egar di ng t he 
r epr esent at i on. "  
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r epr esent  her  wi t h r espect  t o an or der  t o r aze a house she owned 

i n Kenosha.   She pai d At t or ney Nunner y an i ni t i al  f ee of  $700 

and a second f ee payment  of  $1750.    

¶17 The t i me t o chal l enge t he r aze or der  expi r ed June 11,  

1999.   At t or ney Nunner y f i l ed a pet i t i on f or  j udi c i al  r evi ew 

af t er  t hi s t i me expi r ed.   He cl ai med t hat  he act ed i mmedi at el y 

af t er  r ecei v i ng t he i ni t i al  cont act  f r om J. A.  on a Fr i day.   

At t or ney Nunner y subsequent l y di smi ssed t he pet i t i on.   I n hi s 

pet i t i on t o r evi ew t he r aze or der ,  At t or ney Nunner y had not  

addr essed t he t i me t o appeal  t he or der  nor  made a good- f ai t h 

ar gument  t o ext end t he t i me.   The r ef er ee concl uded t hat  i n v i ew 

of  t he hast e and ur gency,  t hi s over si ght  was under st andabl e.      

¶18 I n November  1999 At t or ney Nunner y f i l ed a second 

pet i t i on t o r evi ew t he r aze or der ,  and agai n di d not  addr ess t he 

t i me per i od t o appeal  t he or der  nor  make a good- f ai t h ar gument  

f or  an ext ensi on.   The ci t y f i l ed an answer  t o t he second 

pet i t i on,  asser t i ng t he act i on was t i me bar r ed.   At t or ney 

Nunner y st i pul at ed t o vol unt ar y di smi ssal .    

¶19 Af t er  t he c i t y r ai sed i t s t i me bar r i er  def ense,  

At t or ney Nunner y admi t t ed nei t her  pet i t i on had any basi s i n l aw 

or  f act .   The c i t y di d not ,  however ,  asser t  t hat  ei t her  act i on 

was f r i vol ous or  br ought  i n bad f ai t h.   The r ef er ee f ound t hat  

as a r esul t  of  At t or ney Nunner y ' s ef f or t s,  t he c i t y of f er ed J. A.  

t he oppor t uni t y t o f i x  up t he pr oper t y t o avoi d bei ng r azed.   

J. A. ,  however ,  event ual l y deci ded t o abandon ef f or t s t o save t he 

st r uct ur e.    
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¶20 The r ef er ee det er mi ned t hat  by f i l i ng t he second 

pet i t i on f or  j udi c i al  r evi ew i n November  1999,  af t er  t he f i l i ng 

per i od had expi r ed and wi t hout  a good- f ai t h ar gument  t o suppor t  

an ext ensi on,  modi f i cat i on,  or  r ever sal  of  exi st i ng l aw,  

At t or ney Nunner y knowi ngl y advanced a c l ai m t hat  was unwar r ant ed 

under  exi st i ng l aw,  cont r ar y t o SCR 20: 3. 1( a) ( 1) , 7 as char ged i n 

Count  6.  

¶21 Count s 7 t hr ough 9 al l eged t hr ee r ul es v i ol at i ons 

concer ni ng cl i ent  D. D.   I n 1997 D. D.  r et ai ned At t or ney Nunner y 

t o r epr esent  hi m i n an empl oyment  di scr i mi nat i on mat t er .   

At t or ney Nunner y f or war ded t o D. D. ' s f or mer  empl oyer  a dr af t  of  

a f eder al  empl oyment  di scr i mi nat i on compl ai nt  and a demand f or  a 

$30, 000 set t l ement .   At t or ney Nunner y di d not  f i l e t he f eder al  

compl ai nt .  

¶22 I n May 1997,  based on a di scr i mi nat i on compl ai nt  f i l ed 

wi t h t he Wi sconsi n Equal  Ri ght s Di v i s i on ( ERD) ,  an i ni t i al  

det er mi nat i on of  no pr obabl e cause was i ssued.   A not i ce of  

appeal  was f i l ed wi t h t he ERD and t he case was cer t i f i ed f or  

hear i ng on t he pr obabl e cause i ssue.   At t or ney Nunner y cancel ed 

t he hear i ng and di smi ssed t he compl ai nt .   However ,  he nei t her  

consul t ed wi t h D. D.  bef or e di smi ssi ng t he compl ai nt  nor  i nf or med 

D. D.  about  t he di smi ssal .   At t or ney Nunner y asser t ed t hat  he 

                                                 
7 SCR 20: 3. 1( a) ( 1)  st at es t hat  i n r epr esent i ng a c l i ent ,  a 

l awyer  shal l  not  " knowi ngl y advance a c l ai m or  def ense t hat  i s 
unwar r ant ed under  exi st i ng l aw,  except  t hat  t he l awyer  may 
advance such cl ai m or  def ense i f  i t  can be suppor t ed by good 
f ai t h ar gument  f or  an ext ensi on,  modi f i cat i on or  r ever sal  of  
exi st i ng l aw. "   
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used t he pr ocess sol el y f or  di scover y i n t he f eder al  l awsui t ,  

but  di d not  expl ai n t hi s st r at egy t o D. D.  

¶23 I n August  1997 At t or ney Nunner y submi t t ed a di scover y 

r equest  t o D. D. ' s f or mer  empl oyer  r esul t i ng i n t he di scl osur e 

t hat  D. D.  had been f i r ed f or  v i ol at i ng a company pol i cy.   Af t er  

di scover y was compl et ed and dur i ng an appr oxi mat el y one and one-

hal f  year  per i od,  D. D.  at t empt ed t o t el ephone At t or ney Nunner y 

t o check t he st at us of  hi s c l ai m,  but  was sel dom abl e t o r each 

hi m.   When D. D.  di d,  he was i nf or med ever yt hi ng was on t r ack.    

¶24 At t or ney Nunner y asser t ed t hat  he pl aced D. D. ' s case 

i n abeyance whi l e wai t i ng f or  a deci s i on i n a f eder al  empl oyment  

di scr i mi nat i on case,  whi ch At t or ney Nunner y c l ai med had a 

s i mi l ar  l egal  t heor y as t he D. D.  case.   At t or ney Nunner y f ai l ed 

t o i nf or m D. D. ,  however ,  t hat  hi s case was on hol d.  

¶25 I n Oct ober  2001 D. D.  t er mi nat ed At t or ney Nunner y ' s 

r epr esent at i on.   Af t er  D. D.  compl ai ned t o t he OLR,  At t or ney 

Nunner y met  wi t h D. D. ,  showed hi m wor k he per f or med on hi s f i l e 

and apol ogi zed f or  hi s l ack of  communi cat i on.   At t or ney Nunner y 

of f er ed t o r ef und t he $1000 r et ai ner  and i ndi cat ed t he check 

woul d be mai l ed.   D. D.  cal l ed At t or ney Nunner y t hr ee weeks l at er  

t o i nqui r e about  t he $1000 payment .   At t or ney Nunner y t ol d D. D.  

he was busy,  hi s mot her  had been i l l ,  and t he check was i n t he 

mai l .   At t or ney Nunner y,  however ,  never  sent  D. D.  t he check,  but  

asser t ed he di d not  do so because he di d not  want  t o cr eat e t he 

i mpr essi on he was at t empt i ng t o i nf l uence t he OLR i nvest i gat i on.    

¶26 Based on t hese f act s,  t he r ef er ee concl uded t hat  by 

di smi ssi ng t he ERD compl ai nt  and cancel i ng t he hear i ng wi t hout  
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di scussi ng t hi s wi t h D. D. ,  and by f ai l i ng t o expl ai n t o D. D.  

t hat  he never  i nt ended t o pur sue t he compl ai nt  ot her  t han f or  

di scover y pur poses,  At t or ney Nunner y f ai l ed t o expl ai n t hi s 

mat t er  t o t he ext ent  r easonabl y necessar y t o per mi t  t he c l i ent  

t o make an i nf or med deci s i on r egar di ng t he r epr esent at i on,  

cont r ar y t o SCR 20: 1. 4( b) ,  i n suppor t  of  Count  7.    

¶27 The r ef er ee f ur t her  concl uded t hat  by f ai l i ng t o 

per f or m any wor k on D. D. ' s case f r om t he t i me he compl et ed 

di scover y i n August  of  1997 unt i l  D. D.  t er mi nat ed hi s 

r epr esent at i on i n Oct ober  2001,  At t or ney Nunner y f ai l ed t o act  

wi t h r easonabl e di l i gence i n r epr esent i ng a c l i ent ,  cont r ar y t o 

SCR 20: 1. 3,  as al l eged i n Count  8.   Al so,  by f ai l i ng t o r espond 

t o D. D. ' s r equest s f or  i nf or mat i on and assur i ng hi m t hat  

ever yt hi ng was on t r ack,  and by f ai l i ng t o expl ai n t o D. D.  t hat  

he i nt ended t o pl ace hi s case on hol d and no l onger  i nt ended t o 

r ef und a por t i on of  hi s r et ai ner  because he di d not  want  t o 

cr eat e t he i mpr essi on he was t r y i ng t o i nf l uence t he OLR' s 

i nvest i gat i on,  and by i nf or mi ng D. D.  t hat  he had mai l ed t he 

r ef und,  At t or ney Nunner y f ai l ed t o keep a c l i ent  r easonabl y 

i nf or med and pr ompt l y compl y wi t h r equest s f or  i nf or mat i on,  

cont r ar y t o SCR 20: 1. 4( a) ,  as al l eged i n Count  9.  

¶28 I n Count s 10 and 11,  t he di sci pl i nar y compl ai nt  

al l eged mi sconduct  wi t h r espect  t o At t or ney Nunner y ' s 

r epr esent at i on of  E. J.   Count  10 al l eged t hat  At t or ney Nunner y 

f ai l ed t o pr ovi de compet ent  r epr esent at i on,  cont r ar y t o SCR 

20: 1. 1.   Count  11 al l eged t hat  At t or ney Nunner y f i l ed a sui t  and 

t ook ot her  act i on on behal f  of  t he c l i ent  when he knew,  or  i t  
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was obvi ous,  t hat  t he act i on woul d ser ve mer el y t o har ass or  

mal i c i ousl y i nj ur e anot her ,  cont r ar y t o SCR 20: 3. 1( a) ( 3) . 8  The 

r ef er ee concl uded t he f act s suppor t ed Count  10,  but  not  Count  

11.    

¶29 I n 1997 E. J.  r et ai ned At t or ney Nunner y t o r epr esent  

her  i n a possi bl e empl oyment  l aw act i on agai nst  her  empl oyer ,  a 

t echni cal  col l ege.   She al l eged she was r aci al l y di scr i mi nat ed 

agai nst  and sexual l y har assed by t he col l ege per sonnel .   E. J.  

pr ovi ded At t or ney Nunner y a number  of  pl ast i c- l ami nat ed 

document s t o suppor t  her  c l ai ms,  assur i ng hi m t hat  t he document s 

wer e aut hent i c.   She sai d she had l ami nat ed t he document s t o 

pr event  t hem f r om bei ng st ol en.   The r ef er ee f ound t hat  t hi s 

" c l ai med r eason f or  t he l ami nat i on i s absur d. "    

¶30 The document s consi st ed of  pur por t ed e- mai l s,  l et t er s,  

and memos t o E. J.  f r om t he col l ege per sonnel  cont ai ni ng r aci al l y 

der ogat or y comment s,  an apol ogy f or  t er r i bl e sexual  assaul t s,  

har assment  and t hr eat s,  and wer e f ound t o be " ext r aor di nar i l y  

damagi ng"  t o t he col l ege.   The r ef er ee f ound t he document s wer e 

suspi c i ous on t hei r  f ace i n t hat  t hey wer e l ami nat ed and 

cont ai ned i nconsi st ent  dat es.   However ,  t he r ef er ee not ed t he 

di scr epanci es bet ween t he dat es and t he days of  t he week woul d 

not  have been r eadi l y appar ent .   None of  t he pur por t ed 

                                                 
8 SCR 20: 3. 1( a) ( 3)  st at es t hat  i n r epr esent i ng a c l i ent ,  a 

l awyer  shal l  not  " f i l e a sui t ,  asser t  a posi t i on,  conduct  a 
def ense,  del ay a t r i al  or  t ake ot her  act i on on behal f  of  t he 
c l i ent  when t he l awyer  knows or  when i t  i s  obvi ous t hat  such an 
act i on woul d ser ve mer el y t o har ass or  mal i c i ousl y i nj ur e 
anot her . "  
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or i gi nal s,  or  even copi es,  was of f er ed i nt o evi dence dur i ng t he 

di sci pl i nar y pr oceedi ngs,  but  i n a U. S.  Di st r i ct  Cour t  f or  t he 

West er n Di st r i ct  of  Wi sconsi n opi ni on and or der ,  t hey wer e 

descr i bed as obvi ousl y f r audul ent  document s. 9 

¶31 The r ef er ee f ound t hat  At t or ney Nunner y had f ai l ed t o 

i nqui r e i nt o t he ver aci t y of  t he e- mai l s and l et t er s E. J.  

pr ovi ded.   The col l ege' s l egal  counsel  had t ol d At t or ney Nunner y 

t hat  t he document s '  pur por t ed aut hor s deni ed wr i t i ng t hem and 

t hat  he woul d l i ke t o ar r ange a t i me t o r evi ew t he or i gi nal s;  

t her e was,  however ,  no i ndi cat i on def ense counsel  f ol l owed 

t hr ough wi t h exami ni ng t hem or  wi t h di scover y.   

¶32 The r ef er ee f ound t hat  i n Januar y 1998 At t or ney 

Nunner y f i l ed a f eder al  act i on agai nst  t he col l ege i n t he U. S.  

Di st r i ct  Cour t  f or  t he West er n Di st r i ct  of  Wi sconsi n,  whi ch E. J.  

subsequent l y moved t o di smi ss. 10  I n Jul y 2000 At t or ney Nunner y 

f i l ed a second f eder al  cour t  act i on on behal f  of  E. J.  agai nst  

t he col l ege i n t he U. S.  Di st r i ct  Cour t  f or  t he West er n Di st r i ct  

of  Wi sconsi n.   

¶33 Ther eaf t er ,  def ense counsel  i nf or med At t or ney Nunner y 

of  a 1997 i ndependent  medi cal  exami nat i on concl udi ng t hat  E. J.  

had demonst r at ed mal i nger i ng and a di sor der  r el at ed t o 

pat hol ogi cal  l y i ng.   Def ense counsel  t ol d At t or ney Nunner y t hat  

                                                 
9 J i menez v.  Madi son Ar ea Techni cal  Col l ege,  No.  00- C- 424 

( W. D.  Wi s.  Aug.  13,  2001) .  

10 I n t he U. S.  Di st r i ct  Cour t  opi ni on,  Judge Cr abb st at ed 
t hat  At t or ney Hal  Har l owe r epr esent ed E. J.  i n t he f i r st  Januar y 
1998 sui t ;  t hi s di scr epancy was not  ment i oned by ei t her  par t y 
and appear s i mmat er i al .   
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a medi cal  exper t  woul d t est i f y E. J.  was f al s i f y i ng her  

condi t i ons and war ned At t or ney Nunner y t hat  E. J. ' s  compl ai nt  

mi ght  r un af oul  of  Feder al  Rul e 11. 11  The r ef er ee f ound,  

however ,  t he i ndependent  medi cal  exami nat i on suggest ed mer el y 

t hat  i t  was di f f i cul t  t o r ul e out  mal i nger i ng and f ai l ed t o show 

def ense counsel ' s c l ai ms wer e r easonabl e.  

¶34 At t or ney Nunner y f i l ed a second amended compl ai nt  i n 

November  2000 whi ch cont ai ned f or  t he f i r st  t i me speci f i c  

det ai l s f r om t he l ami nat ed document s.   I n December  2000 t he 

def ense counsel  sent  At t or ney Nunner y af f i davi t s f r om col l ege 

per sonnel  sayi ng t hat  t he e- mai l s,  memos,  and l et t er s E. J.  

pr oduced wer e f abr i cat i ons.   He r ei t er at ed t hat  At t or ney Nunner y 

had not  r easonabl y i nqui r ed as t o t he t r ut h of  t he al l egat i ons 

under  Rul e 11.   At t or ney Nunner y r esponded he had spoken t o E. J.  

and shar ed t he af f i davi t s wi t h her ,  but  she woul d not  dr op t he 

l awsui t  and he under st ood t he sanct i on r i sk.  

¶35 I n Mar ch 2001 t he col l ege moved f or  sanct i ons i n t he 

f eder al  sui t .   At  t he mot i on hear i ng,  numer ous wi t nesses 

t est i f i ed i ncl udi ng E. J. ,  At t or ney Nunner y,  and col l ege 

per sonnel .   Fol l owi ng t he hear i ng t he f eder al  di st r i ct  cour t  

j udge f ound:  " Thi s i s t r ul y,  and wi t hout  any compet i t i on,  t he 

most  bl at ant  case of  a Rul e 11 vi ol at i on t hat  I ' ve ever  seen.   I  

                                                 
11 Under  FED.  R.  CI V.  P.  11( b) ( 3) ,  by t he act  of  submi t t i ng a 

pl eadi ng t o t he cour t ,  a l awyer  cer t i f i es t hat  t o t he best  of  
hi s i nf or mat i on,  knowl edge and bel i ef ,  f or med af t er  i nqui r y 
r easonabl e under  t he c i r cumst ances,  t he al l egat i ons of  t he 
pl eadi ng have ev i dent i ar y suppor t .   See Ji menez v.  Madi son Ar ea 
Techni cal  Col l ege,  321 F. 3d 652,  656 ( 7t h Ci r .  2003) .  
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t hi nk Mr .  Nunner y,  you have a c l i ent  who i s not  t r ut hf ul ,  who i s 

wi l l i ng t o t ake any st eps t o,  I  don' t  know,  r et al i at e or  hur t  

peopl e she bel i eved r et al i at ed agai nst  her  or  hur t  her .  .  .  .  

Bot h of  you shar e t he bl ame f or  r el i ance on t hese f al se and 

f or ged pi eces of  cor r espondence. "   The di st r i ct  cour t  di smi ssed 

t he compl ai nt  and assessed At t or ney Nunner y wi t h t he col l ege' s  

at t or ney f ees,  but  di d not  gr ant  i t s mot i on f or  mai nt ai ni ng 

vexat i ous l i t i gat i on.    

¶36 At t or ney Nunner y di d not  appeal  t he or der  i mposi ng 

sanct i ons on hi m,  but  di d appeal  t he por t i on di smi ssi ng t he 

compl ai nt  as a sanct i on agai nst  E. J.   I n a Febr uar y 2003 

deci s i on,  t he U. S.  Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  

r ej ect ed t he appeal  as " pat ent l y f r i vol ous, "  and af f i r med t he 

Rul e 11 sanct i ons agai nst  E. J.   I t  al so gr ant ed t he col l ege' s 

mot i on f or  appel l at e sanct i ons.   The Sevent h Ci r cui t  Cour t  of  

Appeal s wr ot e:  

The sanct i on of  di smi ssal  meet s t he r equi s i t e 
cr i t er i a i n t hi s  case,  gi ven t he egr egi ous nat ur e of  
[ E. J. ] ' s  conduct .   [ E. J. ] ' s  c l ai m was so unmer i t or i ous 
and her  behavi or  so decept i ve t hat  t he f i l i ng of  her  
basel ess c l ai m amount ed t o a ver i t abl e at t ack on our  
syst em of  j ust i ce.   Al t hough [ E. J. ]  bel i eves t he 
di st r i ct  cour t ' s  or der  of  di smi ssal  was an abuse of  
di scr et i on,  t he onl y abuses ascer t ai nabl e i n t hi s case 
wer e t hose commi t t ed by her  counsel  and [ E. J. ]  
her sel f .   By br i ngi ng ' f al se,  f r audul ent  and sal aci ous 
char ges of  di scr i mi nat i on'  agai nst  Def endant s .  .  .  
[ E. J. ]  expl oi t ed t he j udi c i al  pr ocess and subj ect ed 
her  f or mer  col l eagues and empl oyer  t o unnecessar y 
embar r assment  and ment al  angui sh.  

I n l i ght  of  t he wi l l f ul  and mal i c i ous nat ur e of  
[ E. J. ] ' s  f l agr ant  Rul e 11 vi ol at i on .  .  .  we hol d t hat  
t he deci s i on t o di smi ss [ E. J. ] ' s  case,  as a sanct i on 
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of  her  abusi ve conduct ,  was wi t hi n t he bounds of  t he 
t r i al  cour t ' s  sound di scr et i on.    

J i menez v.  Madi son Ar ea Techni cal  Col l ege,  321 F. 3d 652,  657 

( 7t h Ci r .  2003) .   As t o t he f r i vol ousness of  t he appeal ,  t he 

cour t  obser ved At t or ney Nunner y c i t ed t o t he wr ong l egal  

st andar d and devot ed onl y one page of  hi s appel l at e br i ef  t o a 

l egal  ar gument .   I d.  at  658.   

¶37 The r ef er ee f ound t hat  t he f eder al  di st r i ct  cour t ' s 

2001 or der  di smi ssi ng E. J. ' s c l ai ms di r ect ed At t or ney Nunner y t o 

pay a por t i on of  t he def endant s '  at t or ney f ees of  $16, 473 as an 

addi t i onal  sanct i on,  and t hi s monet ar y sanct i on was i ssued onl y 

agai nst  At t or ney Nunner y.   Nonet hel ess,  At t or ney Nunner y had not  

made such a payment .   Based on t hese f i ndi ngs,  t he r ef er ee 

det er mi ned t he OLR pr oved At t or ney Nunner y f ai l ed t o pr ovi de 

compet ent  c l i ent  r epr esent at i on,  cont r ar y t o SCR 20: 1. 1.    

¶38 The r ef er ee concl uded:  

By f ai l i ng t o meani ngf ul l y i nqui r e i nt o t he ver aci t y 
of  t he suspi c i ous e- mai l s and l et t er s t hat  hi s c l i ent  
c l ai med wer e sent  by def endant s i n t he [ E. J. ]  case;  by 
bl i ndl y r el y i ng on hi s c l i ent ' s unr easonabl e 
assur ances t hat  t he document s wer e aut hent i c,  and t hat  
t hei r  ext r aor di nar y cont ent s wer e act ual l y r educed t o 
wr i t i ng by t hei r  al l eged aut hor s;  by f i l i ng t he second 
amended compl ai nt ,  whi ch cont ai ned mat er i al  
al l egat i ons based di r ect l y upon t he quest i oned 
document s,  af t er  f ai l i ng t o i nvest i gat e t he 
aut hent i c i t y of  t he document s;  by essent i al l y  i gnor i ng 
swor n st at ement s of  t he pur por t ed aut hor s t hat  t he 
document s wer e f abr i cat i ons;  by maki ng conf l i c t i ng 
st at ement s t o t he Di st r i ct  Cour t  about  t he ' or i gi nal '  
document s whi ch pr ompt ed t he cour t  t o quest i on 
Nunner y ' s candor  t owar d t hat  t r i bunal ;  and by pur sui ng 
an appeal  ar gui ng t he wr ong l egal  st andar d,  and 
pr esent i ng an appel l at e br i ef  cont ai ni ng onl y one page 
of  ar gument  .  .  .  .  
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At t or ney Nunner y f ai l ed t o pr ovi de compet ent  r epr esent at i on t o 

hi s c l i ent  as char ged i n Count  10 of  t he OLR' s compl ai nt .   

¶39 Wi t h r espect  t o Count  11,  t he r ef er ee r ul ed t hat  t he 

OLR f ai l ed t o car r y i t s bur den t o pr ove At t or ney Nunner y ' s 

subj ect i ve i nt ent  t o asser t  a posi t i on or  t ake an act i on on 

behal f  of  a c l i ent  when he knew,  or  i t  was obvi ous,  t hat  t he 

act i on woul d ser ve mer el y t o har ass or  mal i c i ousl y i nj ur e 

anot her .   The r ef er ee f ound t hat  c i r cumst ant i al  evi dence bear i ng 

on At t or ney Nunner y ' s i nt ent  was ambi guous.   The r ef er ee sai d 

t hat  opposi ng counsel ' s st at ement s coul d be vi ewed as a f ai r  

war ni ng or  as an i nt i mi dat i on t act i c.   As a r esul t ,  t he r ef er ee 

decl i ned t o dr aw any i nf er ence t hat  At t or ney Nunner y had a bad 

mot i ve or  i nt ent  t o har ass or  mal i c i ousl y  i nj ur e adver se 

par t i es,  but  i nst ead t hat  he made an er r or  of  j udgment  i n 

ut i l i z i ng t he quest i oned document s.    

¶40 The r ef er ee f ound t r ue At t or ney Nunner y ' s t est i mony 

t hat  he had no i nt ent i on t o humi l i at e,  embar r ass,  or  har ass 

anyone.   The r ef er ee not ed t hat  t he OLR f ai l ed t o i nt r oduce any 

evi dence of  t he quest i oned document s,  af f i davi t s,  any pl eadi ngs 

i n t he E. J.  case ot her  t han t he second amended compl ai nt ,  t he 

so- cal l ed i ndependent  medi cal  exami nat i on of  E. J. ,  nor  t he l i ve 

t est i mony of  any wi t ness ot her  t han At t or ney Nunner y.   The 

r ef er ee det er mi ned:   " The Rul e 11 vi ol at i on f ound i n t he f eder al  

cour t  l i t i gat i on was pr edi cat ed on a di f f er ent ,  and much f ul l er ,  

evi dent i ar y r ecor d;  a l ower  bur den of  pr oof ;  and a di f f er ent  

( obj ect i ve vs.  subj ect i ve)  st andar d of  eval uat i on of  t he 

Respondent ' s conduct . "   Accor di ngl y,  t he r ef er ee concl uded t hat  
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t he OLR di d not  est abl i sh a v i ol at i on of  SCR 20: 3. 1( a) ( 3) ,  as 

char ged i n Count  11.    

¶41 Next ,  Count s 12 and 13 i nvol ved cl i ent  Y. P.  and her  

f ami l y.   I n December  1997 Y. P.  and her  ex- husband cont act ed 

At t or ney Nunner y t o det er mi ne whet her  t o pur sue an act i on 

agai nst  t he school  t hei r  son,  E. P. ,  at t ended f or  f ai l i ng t o 

pr ot ect  hi m f r om har assment  af t er  he was bul l i ed by sever al  

st udent s r esul t i ng i n bei ng st abbed i n t he chest  wi t h a penci l .    

¶42 At t or ney Nunner y sent  t hese cl i ent s a l et t er  r egar di ng 

mul t i pl e pot ent i al  c l ai ms agai nst  t he school  di st r i ct  and 

agr eei ng t o r epr esent  E. P. ' s i nt er est s on a cont i ngency basi s,  

pl us a $3000 r et ai ner  f or  up- f r ont  cost s.   Hi s c l i ent s sent  

At t or ney Nunner y a $3000 r et ai ner  check.   At t or ney Nunner y sent  

a l et t er  t o t he school  di st r i ct ' s  super i nt endent  r egar di ng hi s  

c l i ent s '  c l ai ms.   On December  30,  1997,  t he school  di st r i ct ' s 

i nsur er  r equest ed medi cal  r ecor ds and r epor t s suppor t i ng E. P. ' s  

c l ai ms.   At t or ney Nunner y sent  a copy of  t hi s l et t er  t o hi s 

c l i ent s on Januar y 5,  1998.   Thi s was At t or ney Nunner y ' s l ast  

communi cat i on wi t h Y. P. ' s ex- husband.    

¶43 Bet ween Febr uar y 9,  1998,  and Januar y 26,  1999,  

At t or ney Nunner y per f or med var i ous l egal  ser vi ces wi t h r espect  

t o Y. P.  and her  f ami l y ' s c l ai ms.   I n Febr uar y 1999 he sent  a 

dr af t  compl ai nt  t o Y. P.  f or  her  r evi ew set t i ng f or t h one cl ai m 

agai nst  t he school  di st r i ct  under  42 U. S. C.  § 1983 ( 1998)  f or  

denyi ng E. P.  hi s pr oper t y i nt er est  i n a publ i c educat i on wi t hout  

due pr ocess of  l aw.   I n Jul y 1999 Y. P.  i nqui r ed on t he st at us of  

her  case,  but  At t or ney Nunner y di d not  r espond.   She wr ot e agai n 
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on Jul y 26,  August  18,  and August  30;  At t or ney Nunner y di d not  

r espond t o her  quest i ons.   I n Sept ember  1999 At t or ney Nunner y 

mai l ed t he compl ai nt  and f i l i ng f ee t o t he U. S.  Di st r i ct  Cour t ,  

copyi ng Y. P.   On Januar y 5,  2000,  Y. P.  wr ot e t o At t or ney Nunner y 

r equest i ng i nf or mat i on and expl ai ni ng she had hear d not hi ng 

si nce Sept ember .   At t or ney Nunner y di d not  r espond,  and Y. P.  r e-

sent  t he l et t er  on Januar y 18,  Januar y 24,  and Febr uar y 1,  2000.   

At t or ney Nunner y di d not  r espond unt i l  af t er  her  Febr uar y 1,  

2000,  l et t er .  

¶44 On Febr uar y 8,  2000,  t he f eder al  cour t  or der ed 

At t or ney Nunner y t o ser ve t he compl ai nt  and f i l e pr oof  of  

ser vi ce wi t hi n 21 days.   At t or ney Nunner y di d not  ser ve t he 

compl ai nt  wi t hi n 21 days and t he case was di smi ssed on Mar ch 7,  

2000.   At t or ney Nunner y f ai l ed t o i nf or m Y. P.  of  t he di smi ssal .  

¶45 I n Apr i l  2000 Y. P.  wr ot e t o At t or ney Nunner y 

i ndi cat i ng she had not  hear d f r om hi m si nce Febr uar y 1;  she 

of f er ed t o r et ai n anot her  at t or ney;  she asked f or  a r ef und of  

her  $3000 r et ai ner  and asked i f  t her e was not hi ng t hat  coul d be 

done l egal l y t o l et  her  know.   At t or ney Nunner y t el ephoned i n 

r esponse t o t hi s  l et t er .   Bet ween June 2000 t o Jul y 2000,  Y. P.  

sent  At t or ney Nunner y f our  l et t er s r equest i ng i nf or mat i on.   He 

di d not  r espond.  

¶46 On Jul y 13,  2000,  At t or ney Nunner y f i l ed a compl ai nt  

wi t h t he U. S.  Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  

Wi sconsi n whi ch named Y. P.  as t he pl ai nt i f f ,  but  her  f or mer  

husband was not  l i s t ed as a par t y.   Bet ween Jul y 14 and Jul y 18,  

2000,  At t or ney Nunner y at t empt ed t o meet  wi t h Y. P. ,  but  due t o 
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shor t  not i ce she was unabl e t o t ake of f  wor k.   On August  1,  

2000,  Y. P.  sent  At t or ney Nunner y a l et t er  r equest i ng 

i nf or mat i on,  but  he di d not  i mmedi at el y r espond.   However ,  

bet ween August  and November  2000 At t or ney Nunner y sent  

i nf or mat i on t o Y. P.    

¶47 On December  1,  2000,  At t or ney Nunner y sent  Y. P.  

deposi t i on not i ces.   The mor ni ng of  t he deposi t i ons,  he met  wi t h 

E. P. ,  Y. P. ,  and her  f or mer  husband and pr ovi ded br i ef  but  

hel pf ul  i nst r uct i ons.   The r ef er ee f ound t her e was no showi ng 

t hat  t he br evi t y  of  t he i nst r uct i ons pr ej udi ced t he cl ai ms,  but  

Y. P.  was under st andabl y di sappoi nt ed wi t h t he l ack of  At t or ney 

Nunner y ' s ef f or t s.   Fol l owi ng t he deposi t i ons,  t he school  

di st r i ct  of f er ed t o set t l e f or  $10, 000.   At t or ney Nunner y 

r ecommended accept ance of  t he of f er ,  but  Y. P.  r ej ect ed i t .  

¶48 I n Mar ch 2001 t he school  di st r i ct  moved f or  summar y 

j udgment .   The U. S.  Di st r i ct  Cour t  gr ant ed t he school  di st r i ct ' s  

summar y j udgment  mot i on i n June 2001.   At t or ney Nunner y sent  a 

copy of  t he deci s i on wi t h a br i ef  cover  l et t er  st at i ng t he 

l awsui t  had been di smi ssed and t o cal l  at  her  conveni ence.   Y. P.  

r ef used t hi s r equest  t o cal l  hi m.  

¶49 I n Jul y 2001 t he f eder al  cour t  ent er ed a j udgment  

agai nst  Y. P.  f or  cost s i n t he sum of  $1312. 42 and not i ce of  

ent r y was sent  t o al l  counsel .   At t or ney Nunner y di d not  i nf or m 

Y. P.  of  t he j udgment .   The j udgment  const i t ut ed a l i en agai nst  

her  r eal  est at e.   I n Jul y 2003 Y. P.  r ecei ved a t i t l e r epor t  i n 

connect i on wi t h t he sal e of  her  r esi dence and became awar e f or  

t he f i r st  t i me of  t he j udgment  l i en.   I n or der  t o c l ear  t he l i en 
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and cl ose t he sal e,  she was put  t o s i gni f i cant  i nconveni ence,  

addi t i onal  expense,  aggr avat i on,  and embar r assment .  

¶50 The r ef er ee concl uded t hat  t hese f act s demonst r at ed 

t hat  At t or ney Nunner y f ai l ed t o act  wi t h r easonabl e di l i gence 

and pr ompt ness,  cont r ar y t o SCR 20: 1. 3,  as char ged i n Count  12.   

I n addi t i on,  t he r ef er ee concl uded t hat  by f ai l i ng t o r espond t o 

Y. P. ' s numer ous r equest s and by not  keepi ng her  i nf or med,  he 

f ai l ed t o keep a c l i ent  r easonabl y i nf or med,  cont r ar y t o SCR 

20: 1. 4( a) ,  as char ged i n Count  13.    

¶51 The f i nal  di sci pl i nar y mat t er ,  Count  14,  al l eged t hat  

At t or ney Nunner y f ai l ed t o pr ovi de compet ent  r epr esent at i on t o 

c l i ent  V. R. ,  cont r ar y t o SCR 20: 1. 1.   I n Febr uar y 2000 V. R. ,  

t hr ough a di f f er ent  at t or ney,  sought  j udi c i al  r evi ew of  a 

deci s i on t o t er mi nat e hi s di sabi l i t y  benef i t s.   The case was 

br ought  bef or e t he U. S.  Di st r i ct  Cour t  f or  t he East er n Di st r i ct  

of  Wi sconsi n.   On December  3,  2000,  V. R.  di ed and hi s at t or ney 

sent  a l et t er  i nf or mi ng t he cour t  of  V. R. ' s deat h.   On December  

20,  2000,  t he U. S.  Di st r i ct  Cour t  or der ed V. R. ' s sur vi v i ng 

spouse t o obt ai n counsel  and move t o subst i t ut e par t i es on or  

bef or e Febr uar y 1,  2001.  

¶52 On Januar y 26,  2001,  At t or ney Nunner y f i l ed a not i ce 

of  appear ance on behal f  of  " t he Pl ai nt i f f . "   He di d not  move f or  

subst i t ut i on of  par t i es or  i dent i f y anyone ot her  t han t he 

deceased as hi s c l i ent .   A second schedul i ng or der  ext ended t he 

deadl i ne f or  f i l i ng subst i t ut i on of  par t i es t o Apr i l  1,  2001.   

At t or ney Nunner y di d not  move f or  subst i t ut i on of  par t i es wi t hi n 

t hat  t i me nor  move f or  an ext ensi on of  t i me t o do so.  
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¶53 On June 18,  2001,  t he def endant  f i l ed a suggest i on of  

deat h on t he r ecor d,  pur suant  t o FED.  R.  CI V.  P.  25( a) ( 1) ,  but  di d 

not  f i l e a cer t i f i cat e of  ser vi ce as r equi r ed.   On August  3,  

2001,  t he def endant  f i l ed a mot i on f or  par t i al  summar y j udgment .   

At t or ney Nunner y r esponded,  acknowl edgi ng t he suggest i on of  

deat h,  but  not  admi t t i ng ser vi ce;  he di d not  move t o subst i t ut e 

par t i es.   He l at er  s i gned an af f i davi t  aver r i ng he was not  

ser ved wi t h t he suggest i on of  deat h.   

¶54 On Oct ober  12,  2001,  At t or ney Nunner y moved f or  l eave 

t o f i l e a subst i t ut i on of  par t i es,  c l ai mi ng he had not  been 

ser ved wi t h t he suggest i on of  deat h and t hat  t he pr ocedur al  t i me 

l i mi t s t o do so wer e i nappl i cabl e.   The cour t  r ej ect ed t hese 

ar gument s and deni ed hi s mot i on.   At t or ney Nunner y appeal ed,  

r epr esent i ng hi msel f  as counsel  f or  t he decedent ,  V. R.   The U. S.  

Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  af f i r med t he di st r i ct  

cour t  r ul i ng,  but  i t  di d not ,  however ,  r ul e t hat  hi s ar gument s 

wer e f r i vol ous.   The r ef er ee concl uded t hat  by f ai l i ng t o f i l e a 

t i mel y subst i t ut i on of  par t i es,  At t or ney Nunner y f ai l ed t o 

pr ovi de compet ent  r epr esent at i on,  cont r ar y t o SCR 20: 1. 1.   

¶55 Accor di ngl y,  t he r ef er ee concl uded t he OLR est abl i shed 

vi ol at i ons i n Count s 1 t hr ough 10 and 12 t hr ough 14.   I t  not ed,  

however ,  t he OLR had not  est abl i shed each of  t he par t i cul ar s 

wi t h r espect  t o al l  of  i t s  al l egat i ons.  

¶56 The r ef er ee concl uded t hat  a t wo- mont h suspensi on was 

appr opr i at e t o i mpr ess upon At t or ney Nunner y t he ser i ousness of  

hi s f ai l ur es and war n ot her  member s of  t he bar .   The r ef er ee 

st at ed t hat  t he OLR had not  est abl i shed Count  11,  whi ch he 
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t er med was t he most  ser i ous count  al l eged.   Wi t h r espect  t o 

Count  10,  t he r ef er ee det er mi ned t hat  " [ c] ompet ent  handl i ng of  a 

par t i cul ar  mat t er  i ncl udes i nqui r y i nt o and anal ysi s of  t he 

f act ual  and l egal  el ement s of  t he pr obl em,  and use of  met hods 

and pr ocedur es meet i ng t he st andar ds of  compet ent  

pr act i t i oner s. "   The r ef er ee expl ai ned:  " By maki ng onl y a 

cur sor y and pr o f or ma ef f or t  t o val i dat e t he document s,  af t er  

subst ant i al  doubt  had been r ai sed as t o t hei r  aut hent i c i t y,  t he 

Respondent  shi r ked hi s dut y of  ' i nqui r y i nt o an anal ysi s of '  

bot h t he f act ual  and l egal  r ami f i cat i ons of  t hei r  cont i nued 

use. "   The r ef er ee f ur t her  concl uded t hat  At t or ney Nunner y 

shoul d be or der ed t o pay f ul l  cost s and hi s r ei nst at ement  be 

condi t i oned on pr oof  t hat  he has pai d t he sanct i on i n t he E. J.  

mat t er .    

¶57 At t or ney Nunner y advances numer ous ar gument s t o 

suppor t  hi s cont ent i on t hat  t he OLR di d not  pr ove Count  10.   He 

submi t s t hat  t he pl ai n l anguage of  SCR 20: 1. 1 f ai l s  t o i mpose a 

dut y t o di scover  c l i ent  f r aud or  t o pr ot ect  c l i ent s f r om f r auds 

t hey per pet r at e on t he cour t  or  on t hei r  at t or ney.   He cl ai ms 

case l aw appl i es SCR 20: 1. 1 t o an at t or ney' s,  not  a c l i ent ' s,  

def i c i enci es.   He ar gues t he r ef er ee f ai l ed t o r ecogni ze a 

c l i ent ' s obl i gat i on t o t el l  t he t r ut h t o t he cour t  as wel l  as t o 

hi s or  her  l awyer .   He poi nt s out  no cl i ent  has t he r i ght  t o 

t est i f y f al sel y.  

¶58 At t or ney Nunner y ar gues t hat  absent  ext r aor di nar y 

c i r cumst ances,  knowl edge t hat  a c l i ent  i nt ends t o t est i f y 

f al sel y must  be based on hi s or  her  expr essed admi ssi on.   He 
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emphasi zes t hat  t he Sevent h Ci r cui t  Cour t  of  Appeal s bl amed E. J.  

and not  hi m f or  t he f abr i cat ed document s.   He mai nt ai ns t hat  SCR 

20: 3. 1 t hr ough 20: 3. 10 gover n et hi cal  dut i es.   At t or ney Nunner y 

poi nt s out  t he r ef er ee det er mi ned he di d not  v i ol at e SCR 

20: 3. 1( a) ( 3) ,  char ged i n Count  11.   He not es t he r ef er ee 

speci f i cal l y f ound he had no i nt ent  t o humi l i at e,  har ass,  or  

embar r ass anyone and i t  was onl y t hr ough a mi sappr ehensi on of  

hi s dut i es under  Rul e 11 t hat  he f ai l ed t o addr ess t he 

quest i oned document s.   He f ur t her  ar gues t he r ef er ee' s 

det er mi nat i on as t o Count  10 i s t ant amount  t o hol di ng t hat  a 

Rul e 11 vi ol at i on aut omat i cal l y v i ol at es SCR 20: 1. 1.    

¶59 At t or ney Nunner y ar gues t hat  whi l e j udgment  er r or s may 

be pr oper l y sanct i oned under  Rul e 11,  or  Wi s.  St at .  802. 05,  such 

er r or s shoul d not  be consi der ed an et hi cal  r ul e v i ol at i on.   

At t or ney Nunner y c l ai ms t he r ef er ee' s anal ysi s essent i al l y  

per mi t s pr oof  of  a v i ol at i on of  SCR 20: 1. 1,  wi t hout  any pr oof  of  

t he knowl edge r equi r ement s i n SCR 20: 3. 1.   He ar gues t hat  

et hi cal  r ul es v i ol at i ons r equi r e a hi gher  st andar d of  pr oof ,  

i . e. ,  t hat  t he f r i vol ous cl ai m or  def ense must  be knowi ngl y 

advanced.    

¶60 We ar e unper suaded.   The r ef er ee f ound mi sconduct  

char ged i n Count  10 not  because Nunner y f ai l ed t o di scover  hi s 

c l i ent ' s f r aud,  but  because he f ai l ed t o make any meani ngf ul  

i nqui r y i nt o t he ver aci t y of  t he suspi c i ous document s.    The 

comment  t o SCR 20: 1. 1 pr ovi des:   " Compet ent  handl i ng of  a 

par t i cul ar  mat t er  i ncl udes i nqui r y i nt o and anal ysi s of  t he 

f act ual  and l egal  el ement s of  t he pr obl em .  .  .  . "   We ar e 
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sat i sf i ed t he SCR 20: 1. 1 v i ol at i on i s ampl y suppor t ed by t he 

r ef er ee' s numer ous speci f i c  f i ndi ngs,  i ncl udi ng t he f i ndi ng t hat  

t he c l i ent ' s c l ai med r eason f or  t he l ami nat i on ( t o pr event  

t hef t )  was absur d,  and t hat  t he document s wer e suspi c i ous on 

t hei r  f ace.   The U. S.  Di st r i ct  Cour t  descr i bed t he document s as 

obvi ousl y f r audul ent  and obser ved t hat  any mi ni mal l y compet ent  

l awyer  woul d have subj ect ed hi s  c l i ent  t o r i gor ous quest i oni ng 

and demanded cor r obor at i on of  det ai l s bef or e pr oceedi ng.    

¶61 We ar e not  per suaded t hat  At t or ney Nunner y was,  as he 

i mpl i es,  mer el y a hapl ess v i ct i m of  an unscr upul ous cl i ent .   I t  

i s  t he at t or ney' s l ack of  pr epar at i on and i nqui r y t hat  i s  a 

basi s f or  t he v i ol at i on.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Fi scher ,  176 Wi s.  2d 145,  499 N. W. 2d 677 ( 1993)  ( SCR 

20: 1. 1 was vi ol at ed by f ai l i ng t o exami ne f i l es,  seeki ng t o 

di scover  basi s or  l egal  suf f i c i ency of  al l egat i ons of  par t y on 

whose behal f  one i s s i gni ng document s. ) .   At t or ney Nunner y ' s 

ar gument s r ef l ect  a mi sunder st andi ng of  t he pur pose of  SCR 

20: 1. 1.    

¶62 At t or ney Nunner y ar gues t hat  SCR 20: 1. 1 does not  appl y 

because i t  i s  i nt ended t o pr ot ect  c l i ent s onl y.   We ar e 

sat i sf i ed t hat  SCR 20: 1. 1 i s i nt ended t o pr ot ect  our  syst em of  

j ust i ce as wel l  as i ndi v i dual  c l i ent s.   The Pr eambl e t o SCR 

Chapt er  20 descr i bes a l awyer ' s r esponsi bi l i t i es and st at es t hat  

" [ n] egl ect  of  t hese r esponsi bi l i t i es compr omi ses t he 

i ndependence of  t he pr of essi on and t he publ i c i nt er est  whi ch i t  

ser ves. "   I t  adds:  " Lawyer s pl ay a v i t al  r ol e i n t he 

pr eser vat i on of  soci et y.   The f ul f i l l ment  of  t hi s r ol e r equi r es 
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an under st andi ng by l awyer s of  t hei r  r el at i onshi p t o our  l egal  

syst em.   The Rul es of  Pr of essi onal  Conduct ,  when pr oper l y 

appl i ed,  ser ve t o def i ne t hat  r el at i onshi p. "    

¶63 The Sevent h Ci r cui t  Cour t  of  Appeal s obser ved t hat  

At t or ney Nunner y,  al ong wi t h hi s c l i ent ,  wer e r esponsi bl e f or  

abusi ng our  j ust i ce syst em.   See Ji menez,  321 F. 3d at  657 

( " [ T] he f i l i ng of  her  basel ess c l ai m amount ed t o a ver i t abl e 

at t ack on our  syst em of  j ust i ce,  .  .  .  t he onl y abuses 

ascer t ai nabl e i n t hi s case wer e t hose commi t t ed by her  counsel  

and [ E. J. ]  her sel f . " ) .   Thi s concl usi on i s consi st ent  wi t h t he 

i dea t hat  SCR 20: 1. 1 ser ves t o pr ot ect  not  onl y an i ndi v i dual  

c l i ent ,  but  t he syst em of  j ust i ce as a whol e.   Accor di ngl y,  we 

r ej ect  At t or ney Nunner y ' s ar gument s,  i ncl udi ng hi s suggest i on 

t hat  a c l i ent ' s mi sdeeds r el i eve an at t or ney of  hi s obl i gat i ons 

under  SCR 20: 1. 1.   

¶64 Next ,  At t or ney Nunner y ar gues t hat  t he f act s war r ant  

onl y t he i mposi t i on of  a publ i c r epr i mand.   At t or ney Nunner y 

poi nt s t o hi s excel l ent  r eput at i on,  f ul l  cooper at i on,  l ack of  

di sci pl i nar y hi st or y,  and apol ogy.   He cl ai ms t hat  a t wo- mont h 

suspensi on i s not  r equi r ed t o i mpr ess upon hi m t he ser i ousness 

of  t he mi sconduct  and he has pai d a heavy pr i ce al r eady.   He 

r ecogni zes he i s r esponsi bl e f or  t he sanct i on i n t he E. J.  mat t er  

and obj ect s t o i t s payment  as a r ei nst at ement  condi t i on.   

At t or ney Nunner y al so poi nt s out  t hat  t he r ef er ee concl uded t hat  

some of  t he v i ol at i ons caused no har m t o t he c l i ent ,  such as t he 

J. A.  mat t er .   He ar gues t hat  he admi t t ed many of  t he compl ai nt ' s  

al l egat i ons,  and t hat  many of  t he v i ol at i ons wer e year s ol d and 
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r el at i vel y mi nor .   He submi t s he accept s r esponsi bi l i t y  f or  hi s  

mi sconduct .    

¶65 At t or ney Nunner y f ur t her  obj ect s t o bei ng r esponsi bl e 

f or  f ul l  cost s of  t he pr oceedi ng.   He ar gues t he OLR f ai l ed t o 

pr ove Count  11,  t he most  ser i ous al l egat i on.   He asser t s many 

count s wer e admi t t ed and i n any event ,  t he at t or ney f ees shoul d 

be based on t he act ual  cost s,  r at her  t han t he $70 per  hour  r at e 

t he OLR seeks. 12   

¶66 We r ej ect  At t or ney Nunner y ' s ar gument s.   We do not  

accor d t he r ef er ee' s r ecommendat i on as t o appr opr i at e di sci pl i ne 

gr eat  wei ght  or  consi der  i t  concl usi ve.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 

N. W. 2d 686.   Thi s cour t  i s  ent i t l ed t o i mpose di sci pl i ne mor e or  

l ess sever e t han r ecommended.   I d.    Her e,  i n l i ght  of  t he 

c i r cumst ances of  t hi s pr oceedi ng,  however ,  we ar e sat i sf i ed t hat  

t he r ef er ee' s r ecommendat i on i s appr opr i at e.  

¶67 We ar e mi ndf ul  of  At t or ney Nunner y ' s cooper at i on,  

pr evi ous l ack of  di sci pl i ne,  good r eput at i on,  and apol ogy.   We 

ar e not ,  however ,  per suaded by hi s ar gument  t hat  a l ack of  har m 

r esul t ed.   Gi ven t he number  and ser i ousness of  t he i nf r act i ons,  

                                                 
12 The OLR f i l ed a st at ement  asser t i ng cost s of  $8219. 97 as 

of  Sept ember  18,  2006.   At t or ney Nunner y obj ect s,  ar gui ng t hat  
t he OLR f ai l ed t o pr ove Count  11,  t he most  ser i ous al l egat i on.   
He asser t s many count s wer e admi t t ed and t hat  at t or ney f ees 
shoul d not  be assessed at  t he appr oved r at e of  $70 per  hour ,  but  
shoul d be based on t he act ual  i n- house cost s t he OLR i ncur r ed.   
He f ur t her  obj ect s t o cer t ai n wi t ness f ees and cost s.   We 
concl ude t he st at ement  of  cost s i s r easonabl e and r ej ect  hi s 
ar gument  t hat  f ul l  cost s shoul d not  be assessed.  
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as wel l  as t he need t o det er  ot her  at t or neys f r om si mi l ar  

mi sconduct ,  a t wo- mont h suspensi on i s appr opr i at e.   We concl ude 

t hat  t he ser i ousness of  At t or ney Nunner y ' s mi sconduct  war r ant s  

t he i mposi t i on of  a t wo- mont h l i cense suspensi on.   We f ur t her  

concl ude t hat  f ul l  cost s ar e t o be assessed as r ecommended by 

t he r ef er ee.   I n addi t i on,  r ei nst at ement  shal l  be condi t i oned on 

payment  of  t he sanct i ons i mposed i n t he E. J.  mat t er .  

¶68 I T I S ORDERED t he l i cense of  At t or ney Wi l l i e J.  

Nunner y t o pr act i ce l aw i n Wi sconsi n i s suspended f or  t wo mont hs 

commenci ng Febr uar y 6,  2007,  as di sci pl i ne f or  hi s pr of essi onal  

mi sconduct .  

¶69 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Wi l l i e J.  Nunner y pay t o t he Of f i ce of  Lawyer  

Regul at i on al l  t he cost s of  t hi s  pr oceedi ng.   I f  t he cost s ar e 

not  pai d wi t hi n t he t i me speci f i ed,  and absent  a showi ng t o t hi s  

cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  t he 

l i cense of  Wi l l i e J.  Nunner y t o pr act i ce i n Wi sconsi n shal l  

r emai n suspended unt i l  f ur t her  or der  of  t hi s cour t .  

¶70 I T I S FURTHER ORDERED t hat  r ei nst at ement  i s 

condi t i oned upon payment  of  t he sanct i ons i mposed i n t he E. J.  

mat t er .   I f  t he sanct i ons ar e not  pai d and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay,  t he l i cense of  Wi l l i e J.  

Nunner y t o pr act i ce i n Wi sconsi n shal l  r emai n suspended unt i l  

f ur t her  or der  of  t hi s cour t .  

¶71 I T I S FURTHER ORDERED t hat  Wi l l i e J.  Nunner y compl y 

wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a 
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per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.  

¶72 LOUI S B.  BUTLER,  J.  di d not  par t i c i pat e.  

 



No.  2004AP2542- D   

 

 
 

1 

 

 
 


	Text2
	Text5
	Text6
	Text7
	Text9
	Text10
	CaseNumber
	AddtlCap

