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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

cause r emanded.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed per  cur i am deci s i on of  t he cour t  of  appeal s t hat  

r ever sed t he ci r cui t  cour t ' s  j udgment 1 awar di ng St even and 

Chr i st y Wi ckenhauser  ( t he Wi ckenhauser s)  compensat or y and 

puni t i ve damages and denyi ng Jack Leht i nen' s ( Leht i nen)  mot i ons 

                                                 
1 The Honor abl e Er i c J.  Lundel l ,  Ci r cui t  Cour t  Judge f or  St .  

Cr oi x Count y,  pr esi ded.  
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f or  summar y j udgment  based on cl ai m pr ecl usi on.   The cour t  of  

appeal s r easoned t hat  s i nce t he Wi ckenhauser s obt ai ned 

r esci ssi on of  an opt i on t o pur chase 300 acr es of  t hei r  pr oper t y 

i n a pr i or  act i on,  t hey wer e bar r ed by t he el ect i on of  r emedi es 

doct r i ne f r om obt ai ni ng damages i n t hi s act i on.   Wi ckenhauser  v.  

Leht i nen,  No.  2004AP2681,  unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  

App.  Jan.  10,  2006) .  

¶2 We concl ude t hat  t he el ect i on of  r emedi es doct r i ne 

does not  bar  t he Wi ckenhauser s f r om obt ai ni ng damages i n t hi s 

act i on because r esci ssi on of  t he opt i on i n t he pr i or  act i on i s 

consi st ent  wi t h t he subsequent  awar d of  damages.   I n addi t i on,  

t hei r  c l ai m i n t hi s act i on i s not  bar r ed by c l ai m pr ecl usi on,  

nor  di d t he common- l aw compul sor y count er cl ai m r ul e r equi r e t he 

Wi ckenhauser s t o br i ng t hei r  c l ai m f or  damages as a count er cl ai m 

i n t he f i r st  act i on.   Fur t her mor e,  t he f r aud i n t he i nducement  

except i on t o t he economi c l oss doct r i ne i s consi st ent  wi t h our  

hol di ng.   However ,  we do not  addr ess sever al  al t er nat i ve 

ar gument s r ai sed by Leht i nen t o t he cour t  of  appeal s because 

t hey wer e not  br ought  bef or e us f or  consi der at i on.   Accor di ngl y,  

we r ever se t he cour t  of  appeal s det er mi nat i on and r emand t o t he 

cour t  of  appeal s f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 

opi ni on.  �

I .   BACKGROUND 

¶3 The Wi ckenhauser s and Wi ckenhauser  Far ms,  I nc.  own and 

oper at e a dai r y f ar m out si de of  New Ri chmond,  Wi sconsi n,  i n St .  

Cr oi x Count y.   The or i gi nal  f ar m par cel  consi st s of  146 acr es,  

t he Wi ckenhauser s '  r esi dence and bui l di ngs r el at ed t o t hei r  
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f ar mi ng oper at i on.   On August  29,  1997,  t he Wi ckenhauser s 

pur chased 300 addi t i onal  acr es f r om Thomas Bur ow ( Bur ow) .   At  

t hat  t i me,  t he Wi ckenhauser s used Bi son Fi nanci al ' s  ser vi ces i n 

an at t empt  t o secur e addi t i onal  f i nanci ng t o consol i dat e debt  

and f und t he expansi on of  t hei r  f ar m oper at i on.   Bi son Fi nanci al  

was not  abl e t o secur e a f i nanci ng package f or  t he 

Wi ckenhauser s,  but  i t  di d i nt r oduce t he Wi ckenhauser s t o 

Leht i nen,  a r et i r ed dent i st  who f r equent l y i nvest ed i n r eal  

est at e.    

¶4 The Wi ckenhauser s and Leht i nen ent er ed i nt o a ser i es 

of  t r ansact i ons wher e Leht i nen l oaned money or  pai d bi l l s  on t he 

Wi ckenhauser s '  behal f .   On Sept ember  10,  1997,  t he Wi ckenhauser s 

bor r owed $130, 000 f r om Leht i nen,  whi ch was secur ed by a mor t gage 

on t he 300- acr e par cel  t he Wi ckenhauser s pur chased f r om Bur ow.   

Anot her  l oan was made by Leht i nen i n December  1997,  when he 

pr ovi ded $66, 000 t o t he Wi ckenhauser s,  whi ch al so was secur ed by 

a mor t gage on t he 300- acr e par cel .    

¶5 Leht i nen pr esent ed t he Wi ckenhauser s wi t h an opt i on 

t hat  he asked t he Wi ckenhauser s t o s i gn,  whi ch gave Leht i nen a 

t hr ee- year  r i ght  t o pur chase t he ent i r e 300- acr e par cel  f or  

$300, 000.   Leht i nen cont ended t hat  i n exchange f or  t he $66, 000 

l oan,  t oget her  wi t h hi s pr omi se t o secur e an addi t i onal  l oan of  

$200, 000 f r om hi s f r i ends Joseph and Shar on Ni el sen ( t he 

Ni el sens) ,  t he Wi ckenhauser s agr eed t o make Leht i nen one- hal f  

owner  of  t he 300- acr e par cel .   However ,  t he Wi ckenhauser s 

bel i eved t hat  Leht i nen want ed t he opt i on onl y  t o show t he 

Ni el sens t hat  t her e was suf f i c i ent  secur i t y f or  t hei r  l oan and 
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as pr ot ect i on f or  Leht i nen' s l oans,  i f  t he Wi ckenhauser s 

def aul t ed or  went  bankr upt .   Leht i nen t ol d t he Wi ckenhauser s 

t hat  he woul d not  r ecor d t he opt i on.    

¶6 I n November  2000,  Leht i nen cl ai med he owned a one- hal f  

i nt er est  i n t he 300- acr e par cel  and asked t he Wi ckenhauser s t o 

s i gn a qui t  c l ai m deed conveyi ng hi m t hat  i nt er est .   The 

Wi ckenhauser s r ef used.   I n December  2000,  based on pr evi ous 

l oans,  Leht i nen at t empt ed t o exer ci se t he opt i on t o pur chase t he 

ent i r e 300- acr e par cel ,  whi ch he had r ecor ded,  but  t he 

Wi ckenhauser s r ef used t o convey t he pr oper t y.   On Mar ch 28,  

2001,  Leht i nen f i l ed an act i on agai nst  t he Wi ckenhauser s ( t he 

f i r st  act i on)  wher ei n he sought  enf or cement  of  t he opt i on t o 

pur chase t he 300- acr e par cel .  

¶7 The Wi ckenhauser s f i l ed an answer  i n t he f i r s t  act i on,  

asser t i ng,  as an af f i r mat i ve def ense,  t hat  Leht i nen f r audul ent l y  

i nduced t hem t o s i gn t he opt i on.   The Wi ckenhauser s di d not  

count er cl ai m f or  damages i n t he f i r st  act i on.   On Apr i l  16,  

2001,  t he Wi ckenhauser s commenced t hi s act i on,  seeki ng t o qui et  

t i t l e t o t he 300- acr e par cel  i n t hei r  names and damages ar i s i ng 

f r om t he f r audul ent  mi sr epr esent at i ons Leht i nen made t o i nduce 

t hem t o s i gn t he opt i on.    

¶8 On June 11,  2001,  t he Wi ckenhauser s moved t o 

consol i dat e t he act i ons,  but  t hei r  mot i on was deni ed.   On 

Jul y 27,  t he Wi ckenhauser s f i l ed an amended answer  i n t he f i r st  

act i on pr ovi di ng mor e det ai l  about  t he f r aud al l egat i ons,  but  

t hey di d not  count er cl ai m f or  damages.    
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¶9 Af t er  t est i mony had concl uded i n t he f i r st  act i on,  t he 

cour t  asked t he par t i es t o submi t  pr oposed f i ndi ngs of  f act ,  

concl usi ons of  l aw and j udgment s.   I n Sept ember  2001,  t he cour t  

adopt ed t he Wi ckenhauser s '  document  wi t hout  modi f i cat i on.   The 

cour t  f ound t hat  t he Wi ckenhauser s di d not  agr ee t o gr ant  

Leht i nen an owner shi p i nt er est  i n t he 300- acr e par cel .   The 

j udgment  al so r esci nded t he opt i on f or  t hese r easons:   ( 1)  i t  

was voi d f or  l ack of  consi der at i on;  ( 2)  Leht i nen made mat er i al  

mi sr epr esent at i ons t o t he Wi ckenhauser s and t he Wi ckenhauser s 

r easonabl y r el i ed on t he mi sr epr esent at i ons t o t hei r  det r i ment ;  

and ( 3)  Leht i nen was act i ng as a dual  agent  at  t he t i me he 

i nduced t he Wi ckenhauser s t o s i gn t he opt i on.    

¶10 I n t hi s act i on,  t he Wi ckenhauser s moved t o appl y  i ssue 

pr ecl usi on t o Leht i nen' s def enses t o t hei r  al l egat i ons of  

mi sr epr esent at i on and l i abi l i t y ,  asser t i ng t hat  Leht i nen' s 

mi sr epr esent at i on had been deci ded i n t hei r  f avor  i n t he f i r st  

act i on;  and t her ef or e,  Leht i nen coul d not  deny l i abi l i t y  i n t hi s 

act i on.   Leht i nen moved t o di smi ss t hi s act i on based on cl ai m 

pr ecl usi on and t he el ect i on of  r emedi es doct r i ne.   He asser t ed 

t hat  t he Wi ckenhauser s wer e pr ec l uded f r om cl ai mi ng damages i n 

t hi s act i on because t hey wer e gr ant ed r esci ssi on i n t he f i r st  

act i on.    

¶11 The ci r cui t  cour t  appl i ed i ssue pr ecl usi on t o 

Leht i nen' s def enses t o t he al l egat i ons of  mi sr epr esent at i on and 

l i abi l i t y ,  and i t  al so deni ed Leht i nen' s mot i on t o appl y c l ai m 

pr ecl usi on t o t he Wi ckenhauser s '  c l ai m i n t hi s act i on.   The 

ci r cui t  cour t  di d so because i t  concl uded t hat  t her e ar e no 
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compul sor y count er cl ai ms i n Wi sconsi n.   The ci r cui t  cour t  

r ecogni zed t hat  t he Wi ckenhauser s had at t empt ed t o consol i dat e 

t he t wo cases and al so not ed t hat  " damages wer e not  avai l abl e i n 

[ t he f i r st  act i on]  and t he f act  t hat  t he r emedi es avai l abl e i n 

each case wer e separ at e and di s t i nct  pr ecl udes t he appl i cat i on 

of  c l ai m pr ecl usi on. "   The j ur y f ound damages r esul t i ng f r om t he 

f r aud i n t he amount  of  $274, 184 and puni t i ve damages i n t he 

amount  of  $500, 000.   Judgment  was ent er ed accor di ngl y.   

¶12 Leht i nen appeal ed t he ci r cui t  cour t ' s  deci s i on,  

ar gui ng,  among ot her  t heor i es,  t hat  s i nce t he Wi ckenhauser s 

obt ai ned r esci ssi on i n t he f i r st  act i on,  t hey ar e bar r ed by t he 

el ect i on of  r emedi es doct r i ne f r om obt ai ni ng damages i n t hi s  

act i on.   The cour t  of  appeal s agr eed.   I t  concl uded t hat  t he 

el ect i on of  r emedi es doct r i ne bar s a pl ai nt i f f  f r om mai nt ai ni ng 

i nconsi st ent  l egal  t heor i es and def r auded par t i es have t o el ect  

ei t her  t o r esci nd or  t o af f i r m a cont r act .   Wi ckenhauser ,  No.  

2004AP2681,  unpubl i shed sl i p op. ,  ¶13 ( c i t at i ons omi t t ed) .   The 

cour t  of  appeal s concl uded t hat  r esci ssi on i s i nconsi st ent  wi t h 

a c l ai m f or  damages;  and t her ef or e,  i t  r ever sed t he ci r cui t  

cour t .   I d. ,  ¶18.    

¶13 Si nce t he cour t  of  appeal s concl uded t hat  r esci ssi on 

i n t he f i r st  act i on bar r ed r ecover y of  damages i n t hi s act i on,  

i t  di d not  addr ess a number  of  Leht i nen' s al t er nat i ve ar gument s 

t hat  wer e made t o t he cour t  of  appeal s but  not  t o us,  i ncl udi ng 

whet her :   ( 1)  appl y i ng i ssue pr ecl usi on t o t he quest i ons of  

l i abi l i t y  and f r aud i n t he f i r st  act i on i s f undament al l y unf ai r  

i n t hi s act i on f or  damages;  ( 2)  t he act ual  damages f ound by t he 
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j ur y wer e not  suppor t ed by t he evi dence;  ( 3)  puni t i ve damages 

shoul d have been deni ed as a mat t er  of  l aw;  and ( 4)  Leht i nen was 

deni ed due pr ocess when t he j ur y di d not  hear  al l  t he f act s and 

ci r cumst ances sur r oundi ng t he al l eged f r aud.   I d. ,  ¶1 n. 1.   

¶14 We gr ant ed t he Wi ckenhauser s '  pet i t i on t o r evi ew t he 

deci s i on of  t he cour t  of  appeal s.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶15 The ci r cui t  cour t  r esol ved t hi s case by denyi ng 

Leht i nen' s mot i on f or  summar y j udgment  t hat  was based on cl ai m 

pr ecl usi on and by conf i r mi ng t he j ur y ' s awar d of  damages.   The 

cour t  of  appeal s appl i ed t he el ect i on of  r emedi es doct r i ne t o 

over t ur n t he c i r cui t  cour t ' s  deci s i on.   We r evi ew a deni al  of  

summar y j udgment  i ndependent l y,  appl y i ng t he same met hodol ogy as 

t he c i r cui t  cour t .   AKG Real  Est at e,  LLC v.  Kost er man,  2006 WI  

106,  ¶14,  296 Wi s.  2d 1,  717 N. W. 2d 835 ( c i t i ng O' Nei l l  v .  

Reemer ,  2003 WI  13,  ¶8,  259 Wi s.  2d 544,  657 N. W. 2d 403) .   The 

appl i cat i ons of  t he el ect i on of  r emedi es doct r i ne,  t he doct r i ne 

of  c l ai m pr ecl usi on and t he common- l aw compul sor y count er cl ai m 

r ul e t o a par t i cul ar  set  of  f act s pr esent  us wi t h quest i ons of  

l aw t hat  we r evi ew i ndependent l y.   See Menar d,  I nc.  v.  Li t eway 

Li ght i ng Pr ods. ,  2005 WI  98,  ¶23,  282 Wi s.  2d 582,  698 N. W. 2d 

738.   

B.  El ect i on of  Remedi es  

¶16 The el ect i on of  r emedi es doct r i ne i s " an equi t abl e 

pr i nci pl e bar r i ng one f r om mai nt ai ni ng i nconsi st ent  t heor i es or  

f or ms of  r el i ef . "   Head & Seemann,  I nc.  v.  Gr egg,  104 Wi s.  2d 
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156,  159,  311 N. W. 2d 667 ( Ct .  App.  1981) ,  af f ' d and adopt ed,  107 

Wi s.  2d 126,  127,  318 N. W. 2d 381 ( 1982) .   The el ect i on of  

r emedi es doct r i ne r equi r es a l i t i gant  t o choose a r emedy,  wher e 

t he r emedi es sought  ar e i nconsi st ent  wi t h one anot her . 2  28A 

C. J. S.  El ect i on of  Remedi es § 16.   The el ect i on of  r emedi es 

doct r i ne has been descr i bed as appl y i ng wher e " a cer t ai n st at e 

of  f act s r el i ed on as t he basi s of  a cer t ai n r emedy i s 

i nconsi st ent  wi t h,  and r epugnant  t o,  anot her  cer t ai n st at e of  

f act s r el i ed on as t he basi s of  anot her  r emedy. "   Rober t s v.  

Sear s,  Roebuck & Co. ,  573 F. 2d 976,  985 ( 7t h Ci r .  1978) ,  cer t .  

deni ed,  439 U. S.  860 ( 1978)  ( c i t at i ons omi t t ed) .    

¶17 The cour t  of  appeal s i n Head & Seemann expl ai ned t hat  

t he t r adi t i onal  el ect i on of  r emedi es doct r i ne i n a cont r act  

act i on pr ovi des t hat  a def r auded par t y may el ect  ei t her  t o 

r esci nd3 t he cont r act  and seek r esci ssor y damages4 or  t o af f i r m 

                                                 
2 A c l ai m f or  r el i ef  i n t or t  and a c l ai m f or  r el i ef  i n 

cont r act  ar e not  " r emedi es"  t o whi ch t he el ect i on of  r emedi es 
doct r i ne appl i es.   Goet z v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  31 
Wi s.  2d 267,  273,  142 N. W. 2d 804 ( 1966) .   A r emedy i s t he r el i ef  
t hat  i s  appl i ed t o a successf ul  c l ai m.   I d.    

3 One " r esci nds"  a cont r act  by cancel l i ng i t  uni l at er al l y or  
by agr eement .   Bl ack' s Law Di ct i onar y 1332 ( 8t h ed.  2004) .  

4 " Resci ssor y damages"  ar e awar ded t o r et ur n a par t y t o t he 
posi t i on t hat  par t y occupi ed bef or e t he wr ongf ul  act .   I d.  at  
419.   These damages ar e somet i mes cal l ed " r est or at i ve damages. "   
Head & Seemann,  I nc.  v.  Gr egg,  104 Wi s.  2d 156,  165- 67,  311 
N. W. 2d 667 ( Ct .  App.  1981) ,  af f ' d and adopt ed,  107 Wi s.  2d 126,  
127,  318 N. W. 2d 381 ( 1982) .   Rest or at i ve damages do not  ar i se 
f r om a cont r act ,  but  f r om a wr ongf ul  act  such as f r aud i n t he 
i nducement .   I d.  at  166.   Resci ssi on of  a cont r act  has been hel d 
t o pr ot ect  f ut ur e r i ght s,  whi l e money damages compensat e f or  
past  i nj ur i es due t o f r aud.   Rober t s v.  Sear s,  Roebuck & Co. ,  
573 F. 2d 976,  985 ( 7t h Ci r .  1978) ,  cer t .  deni ed,  439 U. S.  860 
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i t  and seek damages ar i s i ng f r om t he br each of  cont r act . 5  Head & 

Seemann,  104 Wi s.  2d at  159;  see al so Har l ey- Davi dson Mot or  Co.  

v.  Power Spor t s,  I nc. ,  319 F. 3d 973,  988 ( 7t h Ci r .  2003) .   Thi s  

choi ce i s f or ced by t he i nconsi st ency i n t he f act ual  pr edi cat e 

necessar y f or  r esci ssi on of  a cont r act  and t hat  necessar y when 

af f i r mi ng a cont r act .   Head & Seemann,  104 Wi s.  2d at  159 

( c i t i ng Sei dl i ng v.  Uni chem,  I nc. ,  52 Wi s.  2d 552,  557,  191 

N. W. 2d 205 ( 1971) ) .   The under l y i ng pur pose of  t he doct r i ne of  

el ect i on of  r emedi es " i s t o pr event  doubl e r ecover y f or  t he same 

wr ong. "   I d.   Ther ef or e,  i t  " appear s t hat  i f  a c l ai mant  chooses 

t o seek r esci ssi on [ of  a cont r act ] ,  he may not  sue f or  damages 

[ based on enf or cement  of  t he cont r act ] . "   I d.   St at ed ot her wi se,  

one may not  cancel  a cont r act  and al so sue t o enf or ce compl i ance 

wi t h t he cont r act ' s pr ovi s i ons.   

¶18 I n Head & Seemann,  t he cour t  of  appeal s expl ai ned t hat  

r esci ssi on and r est or at i ve damages ar e ent i r el y consi st ent  when 

f r aud or  mi sr epr esent at i on i s t he cause of  t he c l ai m.   I d.  at  

                                                                                                                                                             
( 1978) .   

5 A par t y who br eaches a cont r act  i s  obl i gat ed t o t he 
aggr i eved par t y f or  " benef i t –of - t he- bar gai n"  damages " equal  t o 
t he amount s t hat  t he aggr i eved par t y woul d have r ecei ved,  
i ncl udi ng pr of i t s,  i f  t he cont r act  had been f ul l y per f or med. "   
Bl ack' s Law Di ct i onar y 416 ( 8t h ed.  2004) .   
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168. 6  The cour t  concl uded t hat  a def r auded vendor  of  r eal  est at e 

who obt ai ns r esci ssi on of  a l and cont r act  and r est i t ut i on of  t he 

l and i n speci e may al so r ecover  damages f or  t he l oss of  r ent s 

f r om t he l and f or  t he per i od of  t he pur chaser ' s possessi on and 

f or  t he vendor ' s out - of - pocket  expenses.   I d.   The cour t  st at ed,  

" r est i t ut i onar y damages conf or m wi t h t he pur pose of  r esci ssi on,  

whi ch i s t o put  t he def r auded par t y back i n as good a posi t i on 

as he occupi ed bef or e ent er i ng t he cont r act . "   I d.  at  166.   The 

cour t  not ed t hat  r esci ssi on r ul es out  onl y " expect at i on"  or  

benef i t - of - t he- bar gai n damages.   I d.     

¶19 Pr i or  t o our  adopt i on of  t he cour t  of  appeal s opi ni on 

i n Head & Seemann,  we exami ned t he el ect i on of  r emedi es doct r i ne 

i n Schwabe v.  Chant i l l y ,  I nc. ,  67 Wi s.  2d 267,  269,  226 N. W. 2d 

452 ( 1975) .   I n Schwabe,  a l andl or d sued t he t enant s f or  

                                                 
6 See al so 2 Dan B.  Dobbs,  Dobbs Law of  Remedi es § 9. 4,  at  

612 n. 38 ( 2d ed.  1993)  ( st at i ng t hat  Head & Seemann,  I nc.  v.  
Gr egg,  107 Wi s.  2d 126,  318 N. W. 2d 381 ( 1982) ,  conf r ont s t he 
t r adi t i onal  el ect i on of  r emedi es doct r i ne and modi f i es t he r ul e 
t o " per mi t  t he pl ai nt i f f  t o r ecover  al l  consi st ent  ' r est or at i ve'  
cost s or  damages" ) .   A number  of  cases i n var i ous j ur i sdi ct i ons 
have al l owed r ecover y of  bot h r esci ssi on and some t ypes of  
damages.   I d.  at  611- 12 n. 35 ( c i t i ng Seeki ngs v.  J i mmy GMC of  
Tucson,  I nc. ,  638 P. 2d 210 ( Ar i z.  1981)  ( " [ C] onsequent i al  
damages may be awar ded i n a case wher e r evocat i on of  accept ance 
i s gr ant ed. " ) ;  Landi n v.  For d,  727 P. 2d 331,  332 ( Ar i z.  1986)  
( " A pl ai nt i f f  el ect i ng r esci ssi on i s ent i t l ed t o t hose damages 
t hat  ar e necessar y t o make hi m whol e. " ) ;  Robi son v.  Kat z,  610 
P. 2d 201 ( N. M.  Ct .  App.  1980) ;  Head & Seemann,  107 Wi s.  2d at  
127;  Fi r st  Equi t y I nv.  Cor p.  v.  Uni t ed Ser v.  Cor p.  of  Ander son,  
386 S. E. 2d 245 ( S. C.  1989) .   I n addi t i on,  " t he Uni f or m 
Commer ci al  Code expr essl y per mi t s bot h k i nds of  r ecover y. "   
Dobbs,  supr a,  at  611- 12 & n. 36 ( c i t i ng U. C. C.  § 2- 711 as 
pr ovi di ng t hat  " buyer ' s r evocat i on of  accept ance,  anal ogous t o 
r esci ssi on,  per mi t s r ecover y of  any pr i ce pai d and damages f or  
non- del i ver y" ) .  
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nonpayment  of  r ent .   I d.  at  268- 69.   The t enant s r ai sed f r aud i n 

t he i nducement  as an af f i r mat i ve def ense,  but  t hey di d not  

count er cl ai m.   I d.  at  269.   Judgment  was awar ded t o t he t enant s 

based on t hat  def ense.   I d.   The t enant s subsequent l y br ought  an 

act i on agai nst  t he l andl or d and t he l andl or d' s managi ng of f i cer ,  

based on t he same f r aud.   I d.   We concl uded t hat  t he el ect i on of  

r emedi es doct r i ne di d not  bar  t he act i on because t he t enant s '  

" asser t i on of  t he af f i r mat i ve def ense i n t he f i r st  act i on was 

not  an el ect i on i n t he sense of  commenci ng an act i on 

af f i r mat i vel y seeki ng r esci ssi on of  t he l ease. "   I d.  at  278.   We 

al so concl uded t hat  wher e a subsequent  act i on br ought  by a 

def endant  i n t he f i r st  act i on di d not  " upset  t he det er mi nat i on 

r eached i n t he f i r st  [ act i on] " ,  but  r at her ,  af f i r med t he f i r st  

act i on,  t he doct r i ne of  el ect i on of  r emedi es di d not  bar  a 

subsequent  act i on br ought  by a par t y who was a def endant ,  and 

pr evai l ed,  i n t he f i r st  act i on.   I d.  at  274.    

¶20 Li ke Schwabe,  t he Wi ckenhauser s '  pr esent  act i on does 

not  " upset  t he det er mi nat i on"  r eached i n t he f i r st  act i on;  

r at her ,  i t  af f i r ms t he f i r st  act i on.   I n t he f i r st  act i on,  t he 

Wi ckenhauser s asser t ed an af f i r mat i ve def ense based on f r aud i n 

t he i nducement  of  t he opt i on,  and t he cour t ,  f i ndi ng i n f avor  of  

t he Wi ckenhauser s,  r esci nded t he opt i on.   I n t hi s second act i on,  

t he Wi ckenhauser s ar e not  seeki ng t o enf or ce a cont r act  

pr ovi s i on agai nst  Leht i nen.   Rat her ,  t hi s second act i on i s based 

on f r aud and t he damages t o t hem t hat  r esul t ed f r om Leht i nen' s 

f r aud.   Ther ef or e,  i t  i s  consi st ent  wi t h t he c i r cui t  cour t ' s  

f act ual  f i ndi ngs and l egal  concl usi ons i n t he f i r st  act i on,  
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i . e. ,  t hat  Leht i nen obt ai ned t he Wi ckenhauser s '  s i gnat ur e on t he 

opt i on by f r audul ent  mi sr epr esent at i ons.   Si nce t hi s second 

act i on was br ought  by a par t y who was a def endant  i n t he f i r st  

act i on and i s consi st ent  wi t h t he f act ual  f i ndi ngs and l egal  

concl usi ons of  t he f i r st  act i on,  t he doct r i ne of  el ect i on of  

r emedi es does not  bar  i t .   We not e t hat  by per mi t t i ng bot h 

r esci ssi on and r est or at i ve damages,  t he Wi ckenhauser s wi l l  not  

r ecei ve a doubl e r ecover y f or  t he same i nj ur y.   Thi s i s so 

because r esci ssi on of  t he opt i on cont r act  pr ot ect s t he 

Wi ckenhauser s '  f ut ur e i nt er est  i n t hei r  l and and money damages 

compensat es t hem f or  past  i nj ur i es t hat  wer e caused by 

Leht i nen' s f r aud.    

C.  Cl ai m Pr ecl usi on and Common- l aw Compul sor y Count er cl ai ms  

¶21 Leht i nen cont ends t hat  al l  t he el ement s of  c l ai m 

pr ecl usi on ar e met ,  and t her ef or e,  t hi s act i on i s bar r ed.   He 

seeks t o pr ecl ude t he Wi ckenhauser s f r om asser t i ng c l ai ms t hat  

t hey di d not  count er cl ai m f or  i n t he f i r st  act i on.    

¶22 The el ement s of  c l ai m pr ecl usi on ar e:   " ( 1)  an 

i dent i t y bet ween t he par t i es or  t hei r  pr i v i es i n t he pr i or  and 

pr esent  sui t s;  ( 2)  an i dent i t y bet ween t he causes of  act i on i n 

t he t wo sui t s;  and,  ( 3)  a f i nal  j udgment  on t he mer i t s i n a 

cour t  of  compet ent  j ur i sdi ct i on. "   N.  St at es Power  Co.  v.  

Bugher ,  189 Wi s.  2d 541,  551,  525 N. W. 2d 723 ( 1995)  ( c i t i ng 

DePr at t  v.  W.  Bend Mut .  I ns.  Co. ,  113 Wi s.  2d 306,  311,  334 

N. W. 2d 883 ( 1983) ) .   I n descr i bi ng c l ai m pr ecl usi on i n gener al  

t er ms,  we have sai d,  " ' a f i nal  j udgment  i s concl usi ve i n al l  

subsequent  act i ons bet ween t he same par t i es [ or  t hei r  pr i v i es]  
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as t o al l  mat t er s whi ch wer e l i t i gat ed or  whi ch mi ght  have been 

l i t i gat ed i n t he f or mer  pr oceedi ngs. ' "   I d.  at  550 ( al t er at i on 

i n or i gi nal )  ( quot i ng Li ndas v.  Cady,  183 Wi s.  2d 547,  558,  515 

N. W. 2d 458 ( 1994) ) .    

¶23 However ,  our  gener al  st at ement s of  c l ai m pr ecl usi on 

i nvol ve t he appl i cat i on of  c l ai m pr ecl usi on t o a pl ai nt i f f  i n a 

second act i on who was al so a pl ai nt i f f  i n t he f i r st  act i on, 7 t o a 

pl ai nt i f f  i n pr i v i t y wi t h t he pl ai nt i f f  i n t he f i r st  act i on, 8 or  

t o a count er cl ai mi ng def endant  who di d not  pr evai l  i n t he f i r st  

act i on. 9  Cl ai m pr ecl usi on,  st andi ng al one,  i s not  a bar  t o a 

subsequent  sui t  by a def endant  who chooses not  t o count er cl ai m 

                                                 
7 See,  e. g. ,  DePr at t  v.  W.  Bend Mut .  I ns.  Co. ,  113 Wi s.  2d 

306,  334 N. W. 2d 883 ( 1983)  ( pr ecl udi ng a second act i on by 
DePr at t  agai nst  t he same def endant s) ;  Manu- Tr oni cs,  I nc.  v.  
Ef f ect i ve Mgmt .  Sys. ,  I nc. ,  163 Wi s.  2d 304,  471 N. W. 2d 263 ( Ct .  
App.  1991)  ( pr ec l udi ng Manu- Tr oni cs '  second sui t  wher e t he f i r st  
act i on was concl uded by bi ndi ng ar bi t r at i on) ;  Jant zen v.  Baker ,  
131 Wi s.  2d 507,  388 N. W. 2d 660 ( Ct .  App.  1986)  ( pr ecl udi ng t he 
pl ai nt i f f ' s  r e- l i t i gat i on of  l i abi l i t y  t hat  was deci ded i n pr i or  
act i on) .    

8 Landess v.  Schmi dt ,  115 Wi s.  2d 186,  340 N. W. 2d 213 ( Ct .  
App.  1983)  ( pr ecl udi ng a subsequent  act i on agai nst  empl oyees 
act i ng i n t hei r  of f i c i al  capaci t i es when t he empl oyer  had been 
sued pr evi ousl y) .  

9 See,  e. g. ,  Vukel i c v.  Upper  Thi r d St .  Sav.  & Loan Ass' n,  
222 Wi s.  568,  269 N. W.  273 ( 1936)  ( concl udi ng t hat  t he f i r st  
act i on det er mi ned t hat  Vukel i c had no cl ai m t o t he money he 
asser t ed a r i ght  t o i n t he second act i on) ;  Mur phey v.  Wei l ,  92 
Wi s.  467,  66 N. W.  532 ( 1896)  ( concl udi ng t hat  because t he j ur y 
f ound agai nst  Mur phey i n t he f i r st  act i on,  wher e he was a 
count er cl ai mi ng def endant  f or  money sought  agai n i n t hi s act i on,  
hi s c l ai m was bar r ed by c l ai m pr ecl usi on) ;  Gr eat  Lakes Tr ucki ng 
Co.  v.  Bl ack,  165 Wi s.  2d 162,  477 N. W. 2d 65 ( Ct .  App.  1991)  
( concl udi ng t hat  t he st i pul at i on i n t he f i r st  act i on pr event ed 
Gr eat  Lakes f r om mai nt ai ni ng a subsequent  act i on) .  
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i n t he f i r st  act i on.   Wer e t hi s  not  so,  c l ai m pr ecl usi on woul d 

i mpr oper l y oper at e as a compul sor y count er cl ai m r ul e.    

¶24 I n Wi sconsi n,  gener al l y,  count er cl ai ms ar e per mi ssi ve.   

Wi s.  St at .  § 802. 07( 1)  ( 2005- 06) ; 10 Menar d,  282 Wi s.  2d 582,  ¶27.   

Thi s gener al  r ul e i s gr ounded i n " t he bel i ef  t hat  not i ons of  

f ai r ness r equi r e t hat  a def endant  be gi ven hi s  day i n cour t  when 

and wher e he sees f i t . "   A. B. C. G.  Ent er s. ,  I nc.  v.  Fi r st  Bank 

Se. ,  N. A. ,  184 Wi s.  2d 465,  476,  515 N. W. 2d 904 ( 1994)  ( c i t i ng 

Rest at ement  ( Second)  of  Judgment s § 22 cmt .  a ( 1982) ) .    

¶25 However ,  t hat  i s  not  t o say t hat  a def endant  who has a 

c l ai m agai nst  a pl ai nt i f f  i n t he f i r st  act i on i s al ways f r ee t o 

s i t  on hi s c l ai m unt i l  some l at er  l awsui t  wi t hout  danger  of  

l osi ng t he r i ght  t o br i ng i t .   Wi sconsi n al so has adopt ed t he 

common- l aw compul sor y count er cl ai m r ul e t hat  i s  set  out  i n 

Rest at ement  ( Second)  of  Judgment s § 22( 2) ( b)  ( 1982) .   Menar d,  

282 Wi s.  2d 582,  ¶28;  A. B. C. G. ,  184 Wi s.  2d at  476- 77.    

The common- l aw compul sor y count er cl ai m r ul e 
cr eat es an except i on t o t he per mi ssi ve count er cl ai m 
st at ut e and bar s a subsequent  act i on by a par t y who 
was a def endant  i n a pr evi ous sui t  i f  " a f avor abl e 
j udgment  i n t he second act i on woul d nul l i f y  t he 
j udgment  i n t he or i gi nal  act i on or  i mpai r  r i ght s 
est abl i shed i n t he i ni t i al  act i on. "   The common- l aw 
compul sor y count er cl ai m r ul e oper at es t o " pr eser ve[ ]  
t he i nt egr i t y and f i nal i t y of  j udgment s and t he 

                                                 
10 Wi sconsi n St at .  § 802. 07( 1)  pr ovi des,  i n per t i nent  par t :   

" A def endant  may count er cl ai m any cl ai m whi ch t he def endant  has 
agai nst  a pl ai nt i f f ,  upon whi ch a j udgment  may be had i n t he 
act i on. "   ( Emphasi s added. )  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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l i t i gant ' s r el i ance on t hem,  by pr ecl udi ng a 
col l at er al  at t ack upon a j udgment  i n a subsequent  
pr oceedi ng. "  

Menar d,  282 Wi s.  2d 582,  ¶28 ( quot i ng A. B. C. G. ,  184 Wi s.  2d at  

476- 77) . 11   

¶26 The common- l aw compul sor y count er cl ai m r ul e i s a 

nar r ow except i on t o t he gener al  r ul e of  per mi ssi ve 

count er cl ai ms.   I t  oper at es t o pr ot ect  t he i nt egr i t y of  

j udgment s f r om col l at er al  at t ack by pr ecl udi ng a def endant  i n 

t he f i r st  act i on f r om commenci ng a second act i on t hat  wi l l  

nul l i f y  t he f i r st  j udgment  or  i mpai r  r i ght s est abl i shed i n t he 

f i r st  act i on.   See Kevi n M.  Cl er mont ,  Common- Law Compul sor y 

Count er cl ai m Rul e:   Cr eat i ng Ef f ect i ve and El egant  Res Judi cat a 

Doct r i ne,  79 Not r e Dame L.  Rev.  1745 ( 2004) .    

¶27 To det er mi ne whet her  t he common- l aw compul sor y 

count er cl ai m r ul e appl i es t o t hi s act i on,  we begi n by anal yzi ng 

whet her  al l  t he el ement s of  c l ai m pr ecl usi on ar e pr esent .   

                                                 
11 I n A. B. C. G.  Ent er pr i ses,  I nc.  v .  Fi r st  Bank Sout heast ,  

N. A. ,  184 Wi s.  2d 465,  477,  515 N. W. 2d 904 ( 1994) ,  we quot ed 
f r om t he Rest at ement  ( Second)  of  Judgment s § 22( 2) ( b)  ( 1982)  t o 
expl ai n t he common- l aw compul sor y count er cl ai m r ul e as f ol l ows:  

( 2)  A def endant  who may i nt er pose a c l ai m as a 
count er cl ai m i n an act i on but  f ai l s  t o do so i s 
pr ecl uded,  af t er  t he r endi t i on of  j udgment  i n t hat  
act i on,  f r om mai nt ai ni ng an act i on on t he cl ai m i f :   

.  .  .  

( b)  The r el at i onshi p bet ween t he count er cl ai m and 
t he pl ai nt i f f ' s  c l ai m i s such t hat  successf ul  
pr osecut i on of  t he second act i on woul d nul l i f y  t he 
i ni t i al  j udgment  or  woul d i mpai r  r i ght s est abl i shed i n 
t he i ni t i al  act i on.  
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Menar d,  282 Wi s.  2d 582,  ¶28.   I n addi t i on,  t he c l ai m i n t he 

second sui t ,  i f  successf ul ,  must  nul l i f y  t he f i r st  j udgment  or  

i mpai r  r i ght s est abl i shed i n t he f i r st  act i on.   I d.    

¶28 I n t hi s case,  t her e i s no di sput e t hat  t he f i r st  

act i on r esul t ed i n a f i nal  j udgment  on t he mer i t s i n a cour t  of  

compet ent  j ur i sdi ct i on.   However ,  i n r egar d t o whet her  t her e i s  

an i dent i t y of  par t i es,  we not e t hat  t he par t i es i n t he t wo 

act i ons ar e not  exact l y t he same.   Wi ckenhauser  Far ms,  I nc. ,  was 

named as a def endant  i n t he f i r st  act i on and i s not  named as a 

pl ai nt i f f  i n t hi s act i on.   Al so,  t he Ni el sens wer e not  par t i es 

i n t he f i r st  act i on,  but  ar e named as def endant s i n t hi s act i on.   

However ,  we have st at ed t hat  t her e i s an i dent i t y of  par t i es 

when t he par t i es ar e,  " f or  t he most  par t ,  i dent i cal . "   Sopha v.  

Owens- Cor ni ng Fi ber gl as Cor p. ,  230 Wi s.  2d 212,  233 n. 28,  601 

N. W. 2d 627 ( 1999)  ( emphasi s added) .    

¶29 Si mi l ar  t o t he par t i es i n Sopha,  t he par t i es i n t hi s 

second act i on and t he par t i es i n t he f i r st  act i on ar e,  f or  t he 

most  par t ,  i dent i cal .   Whi l e t he Wi ckenhauser s '  exact  

r el at i onshi p t o Wi ckenhauser  Far ms,  I nc.  i s  not  c l ear ,  t he 

Wi ckenhauser s '  answer  t o Leht i nen' s compl ai nt  i n t he f i r st  

act i on est abl i shes t hat  t hey ar e of f i cer s of  Wi ckenhauser  Far ms,  

I nc. 12  The Ni el sens wer e named as def endant s i n t hi s act i on 

because of  t hei r  possi bl e mor t gage i nt er est  i n t he pr oper t y and 

                                                 
12 We not e t hat  Wi sconsi n case l aw pr ovi des t hat  t he 

r equi r ement  of  i dent i t y of  par t i es i s met  when " ' t he t wo act i ons 
i nvol ve a c l osel y- hel d cor por at i on i n one case .  .  .  and i t s 
pr i nci pal  shar ehol der  i n t he ot her . ' "   Manu- Tr oni cs,  163 Wi s.  2d 
at  315 ( c i t at i on omi t t ed) .    
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t hei r  possi bl e cont r act ual  r el at i onshi p wi t h Leht i nen. 13  

Regar dl ess of  t he exact  r el at i onshi ps of  t hese par t i es,  we agr ee 

wi t h Leht i nen t hat  Wi ckenhauser  Far ms,  I nc.  and t he Ni el sons ar e 

unr el at ed t o t he f r aud al l egat i ons,  and t her ef or e,  f or  pur poses 

of  t he Wi ckenhauser s '  f r aud cl ai m,  t he par t i es ar e t he same i n 

bot h l awsui t s.  

¶30 Next ,  we t ur n t o whet her  t her e i s an i dent i t y of  

c l ai ms.   Thi s det er mi nat i on r equi r es us t o exami ne bot h l awsui t s 

wi t hi n t he f r amewor k of  t he t r ansact i onal  anal ysi s adopt ed f r om 

t he Rest at ement  ( Second)  of  Judgment s § 24 ( 1982) .   Menar d,  282 

Wi s.  2d 582,  ¶30 ( c i t i ng DePr at t ,  113 Wi s.  2d at  311) .   " ' Under  

t hi s anal ysi s,  al l  c l ai ms ar i s i ng out  of  one t r ansact i on or  

f act ual  s i t uat i on ar e t r eat ed as bei ng par t  of  a s i ngl e cause of  

act i on. ' "   I d.  ( quot i ng Par ks v.  Ci t y of  Madi son,  171 Wi s.  2d 

730,  735,  492 N. W. 2d 365 ( Ct .  App.  1992) ) .   A t r ansact i on 

" ' connot es a nat ur al  gr oupi ng or  common nucl eus of  oper at i ve 

f act s. ' "   I d.  ( quot i ng Rest at ement  ( Second)  of  Judgment s § 24 

cmt .  b ( 1982) ) .   To det er mi ne whet her  c l ai ms ar i se f r om one 

t r ansact i on,  " we may consi der  whet her  t he f act s ar e r el at ed i n 

t i me,  space,  or i gi n,  or  mot i vat i on. "   I d.  ( c i t i ng Rest at ement  

( Second)  of  Judgment s § 24 cmt .  b ( 1982) ) .   We have not ed t hat  

                                                 
13 No ar gument  was pr esent ed t o us cont endi ng t hat  t he 

r el at i onshi p bet ween t he Ni el sens and Leht i nen r i ses t o t he 
l evel  of  pr i v i t i es,  and t her ef or e,  we do not  addr ess t hi s i ssue.   
However ,  we not e t hat  " [ p] r i v i t y exi st s when a per son i s so 
i dent i f i ed i n i nt er est  wi t h a par t y t o f or mer  l i t i gat i on t hat  he 
or  she r epr esent s pr eci sel y t he same l egal  r i ght  i n r espect  t o 
t he subj ect  mat t er  i nvol ved. "   Pasko v.  Ci t y of  Mi l waukee,  2002 
WI  33,  ¶16,  252 Wi s.  2d 1,  643 N. W. 2d 72.  
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under  t he t r ansact i onal  anal ysi s,  " i t  i s  i r r el evant  t hat  ' t he 

l egal  t heor i es,  r emedi es sought ,  and evi dence used may be 

di f f er ent  bet ween t he f i r st  and second act i ons. ' "   I d. ,  ¶32 

( quot i ng Kr uckenber g v.  Har vey,  2005 WI  43,  ¶26,  279 Wi s.  2d 

520,  694 N. W. 2d 879) ;  see al so N.  St at es Power ,  189 Wi s.  2d at  

555 ( " [ T] he number  of  subst ant i ve t heor i es t hat  may be avai l abl e 

t o t he pl ai nt i f f  i s  i mmat er i al ——i f  t hey al l  ar i se f r om t he same 

f act ual  under pi nni ngs. " )  ( c i t i ng Rest at ement  ( Second)  of  

Judgment s § 24 cmt .  a ( 1982) ) .    

¶31 We concl ude t hat  t her e i s an i dent i t y of  c l ai ms 

bet ween t hi s second act i on and t he f i r st  act i on because t he 

f r aud al l egat i ons ar i se out  of  t he same oper at i ve f act s,  i . e. ,  

Leht i nen' s f r audul ent  r epr esent at i ons t hat  caused t he 

Wi ckenhauser s t o s i gn t he opt i on and hi s subsequent  r ecor di ng of  

i t .   The opt i on was r esci nded i n t he f i r st  act i on,  and t he cour t  

concl uded t hat  Leht i nen f r audul ent l y i nduced t he Wi ckenhauser s 

t o s i gn i t .   These ar e t he same f r audul ent  r epr esent at i ons t hat  

ar e t he f oundat i on f or  t hi s act i on.   That  t he l egal  t heor i es 

empl oyed or  r emedi es sought  may di f f er  i n each of  t he act i ons i s  

not  r el evant  t o a t r ansact i onal  anal ysi s of  t he c l ai ms.   Menar d,  

282 Wi s.  2d 582,  ¶32.   Accor di ngl y,  al l  t hr ee el ement s of  c l ai m 

pr ecl usi on ar e pr esent  her e.  

¶32 However ,  al t hough we have concl uded t hat  al l  t he 

el ement s of  c l ai m pr ecl usi on ar e met ,  t hi s act i on wi l l  not  be 

bar r ed unl ess t he Wi ckenhauser s '  c l ai m was a common- l aw 

compul sor y count er cl ai m because i n Wi sconsi n,  wi t h t hi s one 

nar r ow except i on,  count er cl ai ms ar e per mi ssi ve.   Wi s.  St at .  
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§ 802. 07( 1) ;  Menar d,  282 Wi s.  2d 582,  ¶27.   I n or der  t o 

const i t ut e a common- l aw compul sor y count er cl ai m,  t he 

Wi ckenhauser s '  successf ul  c l ai m i n t hi s second act i on must  

nul l i f y  t he j udgment  i n t he f i r st  act i on or  i mpai r  r i ght s 

est abl i shed i n t he f i r st  act i on.   Menar d,  282 Wi s.  2d 582,  ¶28;  

A. B. C. G. ,  184 Wi s.  2d at  476- 77.    

¶33 I n A. B. C. G. ,  Fi r st  Bank Sout heast ,  N. A.  ( Fi r st  Bank)  

sued A. B. C. G.  Ent er pr i ses,  I nc.  ( ABCG)  " i n s i x separ at e act i ons 

seeki ng f or ecl osur e of  ABCG' s i nt er est s i n var i ous pr oper t i es 

pur suant  t o cer t ai n mor t gage assumpt i on agr eement s. "   A. B. C. G. ,  

184 Wi s.  2d at  471.   " [ T] he ci r cui t  cour t  ent er ed def aul t  

j udgment s of  f or ecl osur e i n f avor  of  Fi r st  Bank"  because ABCG 

di d not  r espond t o t he ser vi ce of  Fi r st  Bank' s compl ai nt .   I d.    

¶34 Subsequent l y,  ABCG br ought  an act i on agai nst  Fi r st  

Bank,  al l egi ng mi sr epr esent at i ons as t o t he i nvest ment  qual i t y,  

br each of  cont r act  r egar di ng schedul es f or  payment s and 

ext ensi on of  addi t i onal  cr edi t ,  and f ai l ur e t o pr oper l y manage 

t he pr oper t i es.   I d.  at  471- 72.   Under  t hose ci r cumst ances,  we 

det er mi ned t hat  a j udgment  i n f avor  of  ABCG woul d " di r ect l y 

under mi ne"  t he or i gi nal  def aul t  j udgment s i n whi ch t he cour t  

f or ecl osed ABCG' s i nt er est  i n t he pr oper t i es.   I d.  at  483.   

Accor di ngl y,  t he common- l aw compul sor y count er cl ai m r ul e 

pr ecl uded ABCG' s act i on.   I d.    

¶35 Si mi l ar l y,  i n Menar d,  we concl uded t hat  Menar d' s 

act i on was bar r ed by t he common- l aw compul sor y count er cl ai m r ul e 

because al l owi ng Menar d t o r ecover  woul d " under mi ne"  Li t eway 

Li ght i ng Pr oduct ' s ( Li t eway)  or i gi nal  j udgment .   Menar d,  282 
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Wi s.  2d 582,  ¶2.   Menar d had pur chased l i ght i ng pr oduct s f r om 

Li t eway and dur i ng t he busi ness r el at i onshi p,  Menar d hel d back 

" money due t o Li t eway as ' cr edi t '  f or  pr oduct s Menar d cl ai med 

wer e def ect i ve. "   I d. ,  ¶3.   Af t er  t he busi ness r el at i onshi p 

ceased,  " t he par t i es began di sput i ng t he amount  of  money Menar d 

owed Li t eway. "   I d.   Menar d sued Li t eway al l egi ng i t  had not  

been r ei mbur sed f or  some r et ur ned def ect i ve pr oduct s and,  as a 

r esul t ,  Li t eway had been unj ust l y enr i ched.   I d. ,  ¶4.   Li t eway 

answer ed,  asser t i ng c l ai m pr ecl usi on as an af f i r mat i ve def ense 

because Menar d' s  c l ai ms coul d have been br ought  i n t he pr i or  

act i on Li t eway had mai nt ai ned agai nst  Menar d.   I d. ,  ¶5.   

Li t eway' s pr i or  act i on was f or  br each of  cont r act  due t o unpai d 

i nvoi ces.   I d. ,  ¶6.   Li t eway had obt ai ned a def aul t  j udgment  i n 

t hat  f i r st  act i on due t o Menar d' s f ai l ur e t o f i l e a t i mel y 

answer .   I d. ,  ¶7.    

¶36 Because of  t he col l at er al  consequences t hat  Menar d' s 

c l ai ms coul d have had on t he j udgment  i n t he f i r st  act i on,  we 

hel d t hat  t he common- l aw compul sor y count er cl ai m r ul e bar r ed 

Menar d' s subsequent  sui t  f or  cr edi t  f or  t he r et ur ned goods.   

I d. ,  ¶20.   We st at ed,  " Menar d' s c l ai ms f al l  under  t he common- l aw 

compul sor y count er cl ai m r ul e because al l owi ng Menar d t o pr oceed 

wi t h i t s pr esent  sui t  woul d i mpai r  Li t eway' s r i ght s as 

det er mi ned i n t he or i gi nal  act i on and woul d under mi ne t he 

val i di t y of  t he j udgment  Li t eway obt ai ned. "   I d. ,  ¶22.    

¶37 I n cont r ast  t o A. B. C. G.  and Menar d,  i n Schwabe,  we 

concl uded t hat  because j udgment  was r ender ed i n f avor  of  t he 

Schwabes as def endant s i n t he f i r st  act i on based on t he 



No.  2004AP2681   

 

21 
 

af f i r mat i ve def ense of  f r aud,  t he Schwabes wer e not  r equi r ed t o 

have count er cl ai med i n t he f i r st  act i on.   Schwabe,  67 Wi s.  2d at  

273.   Accor di ngl y,  we concl uded t hat  t he Schwabes coul d br i ng a 

second act i on f or  damages caused by t he f r aud because t he second 

act i on woul d not  i mpai r  t he r i ght s est abl i shed i n t he pr i or  

j udgment .   I d.  at  274.   I n Schwabe,  we expl ai ned t hat  i t  was 

per mi ssi bl e f or  Schwabe t o st ar t  a new act i on because Schwabe 

was " not  i n t he posi t i on of  at t acki ng f act s pr evi ousl y  

est abl i shed. "   I d.  at  273.   As t he Rest at ement  of  Judgment s § 58 

cmt .  d ( 1982)  st at es:  

Wher e t he same f act s const i t ut e a def ense t o t he 
pl ai nt i f f ' s  c l ai m and al so a gr ound f or  count er cl ai m,  
and t he def endant  set s up t hese f act s as a def ense but  
not  as a count er cl ai m,  and af t er  l i t i gat i on of  t he 
def ense j udgment  i s gi ven f or  t he def endant ,  t he 
def endant  i s not  pr ecl uded f r om mai nt ai ni ng a 
subsequent  act i on agai nst  t he pl ai nt i f f  based upon 
t hese f act s.   I n such a case he i s not  i mpr oper l y 
spl i t t i ng hi s cause of  act i on .  .  . ,  al t hough he uses 
t he same f act s f i r st  as a def ense t o t he pl ai nt i f f ' s  
c l ai m and l at er  as t he basi s of  an act i on agai nst  t he 
pl ai nt i f f .   I n t he subsequent  act i on,  t he j udgment  i n 
t he pr i or  act i on i s concl usi ve as t o t he f act s 
act ual l y l i t i gat ed and det er mi ned i n t he f i r st  act i on.  

However ,  we al so expl ai ned i n Schwabe t hat  wher e t he pl ai nt i f f  

i n t he second act i on l ost  i n t he f i r st  act i on,  he or  she i s 

bar r ed f r om commenci ng a new act i on.   Schwabe,  67 Wi s.  2d at  

272- 73.  

¶38 The Wi ckenhauser s '  act i on i s not  bar r ed by t he common-

l aw compul sor y count er cl ai m r ul e because,  as wi t h Schwabe,  t hi s 

second act i on does not  nul l i f y  t he f i r st  j udgment  or  i mpai r  any 

r i ght s est abl i shed i n t hat  act i on.   I n t he f i r st  act i on,  t he 



No.  2004AP2681   

 

22 
 

Wi ckenhauser s wer e successf ul  i n t hei r  af f i r mat i ve def ense based 

on f r aud.   Thi s act i on f or  damages i s based on t he same f r aud 

t hat  was pr oven i n t he f i r st  act i on.   The Wi ckenhauser s ar e not  

at t acki ng f act ual  f i ndi ngs or  l egal  concl usi ons pr evi ousl y 

det er mi ned.   Accor di ngl y,  t he Wi ckenhauser s wer e not  r equi r ed t o 

have count er cl ai med i n t he f i r s t  act i on under  t he common- l aw 

compul sor y count er cl ai m r ul e;  and t her ef or e,  t hey ar e not  

pr ecl uded f r om seeki ng damages i n t hi s second act i on.    

D.  Economi c Loss Doct r i ne  

¶39 The Wi ckenhauser s cont end t hat  because a cont r act  t o 

l end money was t he basi s f or  t hei r  r el at i onshi p wi t h Leht i nen,  

we shoul d expl ai n t hat  t he f r aud i n t he i nducement  except i on t o 

t he economi c l oss doct r i ne i s consi st ent  wi t h t hei r  c l ai m.   The 

economi c l oss doct r i ne i s a j udi c i al l y  cr eat ed r ul e t hat  

" ' pr ecl ud[ es]  cont r act i ng par t i es f r om pur sui ng t or t  r ecover y 

f or  pur el y economi c or  commer c i al  l osses associ at ed wi t h t he 

cont r act  r el at i onshi p. ' "   Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es 

Co. ,  2005 WI  111,  ¶27,  283 Wi s.  2d 555,  699 N. W. 2d 205 

( c i t at i ons omi t t ed) .   The doct r i ne i s based on t he pr emi se t hat  

" ' cont r act  l aw and t he l aw of  war r ant y,  i n par t i cul ar ,  i s  bet t er  

sui t ed t han t or t  l aw f or  deal i ng wi t h pur el y economi c l oss i n 

t he commer ci al  ar ena. ' "   I d. ,  ¶28 ( c i t at i ons omi t t ed) .   As a 

gener al  r ul e,  " t he economi c l oss doct r i ne r equi r es t r ansact i ng 

par t i es i n Wi sconsi n t o pur sue onl y t hei r  cont r act ual  r emedi es 

when asser t i ng an economi c l oss c l ai m,  i n or der  t o pr eser ve t he 

di st i nct i on bet ween cont r act  and t or t  l aw. "   Di gi cor p,  I nc.  v.  
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Amer i t ech Cor p. ,  2003 WI  54,  ¶34,  262 Wi s.  2d 32,  662 N. W. 2d 

652.  

¶40 I n Kal ot i ,  we adopt ed a nar r ow f r aud i n t he i nducement  

except i on t o t he economi c l oss doct r i ne.   Kal ot i ,  283 Wi s.  2d 

555,  ¶42.   We hel d t hat  " a f r aud i n t he i nducement  c l ai m i s not  

bar r ed by t he economi c l oss doct r i ne ' wher e t he f r aud i s 

ext r aneous t o,  r at her  t han i nt er woven wi t h,  t he cont r act . ' "   I d.  

( quot i ng Di gi cor p,  262 Wi s.  2d 32,  ¶47,  and ci t i ng Hur on Tool  & 

Eng' g Co.  v.  Pr eci s i on Consul t i ng Ser vs. ,  I nc. ,  532 N. W. 2d 541,  

545 ( Mi ch.  Ct .  App.  1995) ) .   We expl ai ned t hat  t o i nvoke t hi s 

nar r ow f r aud i n t he i nducement  except i on,  a pl ai nt i f f  must  

demonst r at e:   " ( 1)  t her e was an i nt ent i onal  mi sr epr esent at i on 

.  .  . ;  ( 2)  t he mi sr epr esent at i on occur r ed bef or e t he cont r act  

was f or med .  .  . ;  and ( 3)  t he f r aud [ was]  ext r aneous t o,  r at her  

t han i nt er woven wi t h,  t he cont r act . "   I d. ,  ¶42 ( i nt er nal  

quot at i on and ci t at i on omi t t ed) .   St at ed anot her  way,  t he t hi r d 

r equi r ement  means " t he f r aud concer ns mat t er s whose r i sk and 

r esponsi bi l i t y  di d not  r el at e t o t he qual i t y or  t he 

char act er i st i cs of  t he goods f or  whi ch t he par t i es cont r act ed or  

ot her wi se i nvol ved per f or mance of  t he cont r act . "   I d.   We not ed 

" ' mi sr epr esent at i ons [ t hat ]  r el at e t o t he br eachi ng par t y ' s 

per f or mance of  t he cont r act '  ar e i nt er woven wi t h t he cont r act  

and ' do not  gi ve r i se t o an i ndependent  cause of  act i on i n 

t or t . ' "   I d. ,  ¶43 ( quot i ng Hur on Tool ,  532 N. W. 2d at  545)  

( al t er at i on i n or i gi nal ) .  

¶41 I n t he case bef or e us,  t he Wi ckenhauser s have st at ed a 

c l ai m f or  i nt ent i onal  mi sr epr esent at i on.   Second,  t he 
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mi sr epr esent at i on occur r ed bef or e t he opt i on was execut ed 

because t he ci r cui t  cour t  i n t he f i r st  act i on concl uded 

Leht i nen' s f r audul ent  mi sr epr esent at i ons,  i ncl udi ng t he r easons 

Leht i nen want ed t he opt i on and hi s assur ances t hat  he woul d not  

r ecor d t he opt i on,  mi sl ed t he Wi ckenhauser s i nt o s i gni ng i t . 14  

Fi nal l y,  we concl ude t hat  " t he f r aud [ was]  ext r aneous t o,  r at her  

t han i nt er woven wi t h,  t he cont r act . "   As t he c i r cui t  cour t  i n 

t he f i r st  act i on concl uded,  Leht i nen' s mi sr epr esent at i ons wer e 

made t o i nduce t he Wi ckenhauser s t o s i gn t he opt i on.   The 

mi sr epr esent at i ons di d not  r el at e t o Leht i nen' s per f or mance of  

t he cont r act ,  whi ch was t o obt ai n a $200, 000 l oan.   Ther ef or e,  

t hi s f r aud gi ves r i se t o an i ndependent  cause of  act i on i n t or t .    

¶42 Fur t her mor e,  we r ecogni ze t hat  cer t ai n pol i cy concer ns 

ar t i cul at ed i n Kal ot i  ar e per t i nent  t o t hi s case.   I n Kal ot i ,  we 

expl ai ned t hat  " ' Wi sconsi n has a l ong- st andi ng pr i nci pl e t hat  

par t i es need a backgr ound of  t r ut h and f ai r  deal i ng i n 

commer ci al  r el at i onshi ps. '   Wher e t he mat t er  i n quest i on f al l s  

out si de t he cont r act ,  cour t s shoul d be abl e t o addr ess a par t y ' s 

f ai l ur e t o act  honest l y wi t h t or t  l aw,  even i f  t he par t i es ar e 

                                                 
14 Even t hough Leht i nen acknowl edges t he f i ndi ngs i n t he 

f i r st  act i on,  he ar gues i n hi s br i ef  t hat  t he f r aud di d not  
pr ecede t he cont r act  i n t hi s case because t he opt i on was si gned 
on Januar y 14,  1998 and t he Wi ckenhauser s t est i f i ed t hey di d not  
di scuss t he opt i on,  nor  had t hey seen i t ,  pr i or  t o t hat  dat e.   
However ,  we do not  bel i eve t he f act  t hat  t he Wi ckenhauser s di d 
not  di scuss t he opt i on pr i or  t o t hat  dat e means Leht i nen' s 
mi sr epr esent at i ons wer e not  made pr i or  t o when t he Wi ckenhauser s 
s i gned t he cont r act .   Common sense di ct at es t hat  s i nce t he 
mi sr epr esent at i ons f r audul ent l y i nduced t he Wi ckenhauser s t o 
s i gn t he opt i on,  t hose mi sr epr esent at i ons necessar i l y  occur r ed 
pr i or  t o when t he opt i on was f or med.    
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engagi ng i n a commer ci al  t r ansact i on. "   I d. ,  ¶47 ( quot i ng Van 

Lar e v.  Vogt ,  I nc. ,  2004 WI  110,  ¶30,  274 Wi s.  2d 631,  683 

N. W. 2d 46,  and ci t i ng Di gi cor p,  262 Wi s.  2d 32,  ¶36) .   I n 

addi t i on,  " t he l i mi t ed f r aud i n t he i nducement  except i on .  .  .  

pr omot es t he economi c l oss doct r i ne' s goal  of  pr ot ect i ng 

par t i es '  f r eedom t o cont r act .   .  .  .   Tor t  l aw wi l l  appl y onl y  

under  c i r cumst ances .  .  .  wher e one par t y i nduces anot her  i nt o a 

cont r act  by r epr esent i ng ( or  f ai l i ng t o di scl ose)  a f act  t hat  

woul d be mat er i al  t o t he ot her  par t y ' s deci s i on t o ent er  i nt o 

t he cont r act ,  but  t hat  concer ns mat t er s ext r aneous t o t he 

cont r act ' s t er ms. "   I d. ,  ¶¶48- 49.   We concl ude t hat  t o pr omot e 

t r ut h and f ai r  deal i ng,  Leht i nen' s mi sr epr esent at i ons t o t he 

Wi ckenhauser s may be addr essed by t or t  l aw because t he f r aud i s 

ext r aneous t o and not  i nt er woven wi t h t he cont r act .   

Accor di ngl y,  t hi s act i on i s not  pr ecl uded by t he economi c l oss 

doct r i ne. 15 

                                                 
15 The concur r ence i naccur at el y asser t s,  " t he maj or i t y 

opi ni on ext ends t he economi c l oss doct r i ne t o t he pr esent  case 
beyond any case t hi s cour t  has deci ded. "   Concur r ence,  ¶51.   The 
concur r ence t hen spends ¶¶51- 63 expl ai ni ng why we shoul d not  
" ext end"  t he economi c l oss doct r i ne t o " non- commer ci al "  r eal  
est at e t r ansact i ons.   The concur r ence i s s i mpl y wr ong on t he 
st at e of  t he l aw i n Wi sconsi n.   The maj or i t y opi ni on does not  
ext end t he economi c l oss doct r i ne i nt o new cont ext s.   For  
exampl e,  i n a r ecent  case,  Li nden v.  Cascade St one Co. ,  2005 WI  
113,  283 Wi s.  2d 606,  699 N. W. 2d 189,  we concl uded t hat  a 
cont r act  t o const r uct  r esi dent i al  r eal  est at e was subj ect  t o t he 
economi c l oss doct r i ne;  and t her ef or e,  t he Li ndens wer e r equi r ed 
t o pr oceed on cont r act  c l ai ms r at her  t han t or t  c l ai ms.   I d.  at  
¶¶17,  25.    
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¶43 Al t hough we concl ude t hat  t he Wi ckenhauser s '  c l ai ms 

f or  compensat or y  and puni t i ve damages based on f r aud ar e not  

bar r ed by any of  t he doct r i nes di scussed her ei n,  we di d not  

addr ess sever al  al t er nat i ve ar gument s t hat  wer e r ai sed by 

Leht i nen t o t he cour t  of  appeal s.   These ar gument s i ncl ude 

whet her :   ( 1)  appl y i ng i ssue pr ecl usi on t o t he quest i ons of  

l i abi l i t y  and f r aud i n t he f i r st  act i on i s f undament al l y unf ai r  

i n t hi s act i on f or  damages;  ( 2)  t he act ual  damages f ound by t he 

j ur y wer e not  suppor t ed by t he evi dence;  ( 3)  puni t i ve damages 

shoul d have been deni ed as a mat t er  of  l aw;  and ( 4)  Leht i nen was 

deni ed due pr ocess when t he j ur y di d not  hear  al l  t he f act s and 

ci r cumst ances sur r oundi ng t he al l eged f r aud.   Because t hese 

i ssues wer e not  br i ef ed f or  us t o consi der ,  but  wer e br i ef ed t o 

t he cour t  of  appeal s,  we r emand t hese i ssues t o t he cour t  of  

appeal s f or  f ur t her  consi der at i on consi st ent  wi t h t hi s opi ni on.  

I I I .   CONCLUSI ON 

¶44 We concl ude t hat  t he el ect i on of  r emedi es doct r i ne 

does not  bar  t he Wi ckenhauser s f r om obt ai ni ng damages i n t hi s 

act i on because r esci ssi on of  t he opt i on i n t he pr i or  act i on i s 

consi st ent  wi t h t he subsequent  awar d of  damages.   Fur t her mor e,  

t hei r  c l ai m i n t hi s act i on i s not  bar r ed by c l ai m pr ecl usi on,  

nor  di d t he common- l aw compul sor y count er cl ai m r ul e r equi r e t he 

Wi ckenhauser s t o br i ng t hei r  c l ai m f or  damages as a count er cl ai m 

i n t he f i r st  act i on.   Fur t her mor e,  t he f r aud i n t he i nducement  

except i on t o t he economi c l oss doct r i ne i s consi st ent  wi t h our  

hol di ng.   However ,  we do not  addr ess sever al  al t er nat i ve 

ar gument s r ai sed by Leht i nen t o t he cour t  of  appeal s because 
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t hey wer e not  br ought  bef or e us f or  consi der at i on.   Accor di ngl y,  

we r ever se t he cour t  of  appeal s det er mi nat i on and r emand t o t he 

cour t  of  appeal s f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 

opi ni on.  �

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded t o t he cour t  of  appeal s.  
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¶45 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   I  agr ee 

wi t h t he maj or i t y opi ni on t hat  t he Wi ckenhauser s have a c l ai m 

f or  i nt ent i onal  mi sr epr esent at i on and ar e not  bar r ed by t he 

el ect i on of  r emedi es i n pur sui ng i t .   I  cannot ,  however ,  j oi n 

t he maj or i t y opi ni on' s di scussi on of  t he economi c l oss doct r i ne 

f or  t wo r easons:  

I .  The maj or i t y opi ni on' s di scussi on of  t he economi c 

l oss doct r i ne i gnor es t he par t i es '  ar gument s and deci des 

t he appl i cat i on of  t he economi c l oss doct r i ne t o t he 

pr esent  case——an i ssue t hat  t he par t i es di d not  r ai se or  

br i ef .  

I I .  Wi t hout  br i ef s or  ar gument  by t he par t i es and 

wi t hout  anal ysi s,  t he maj or i t y opi ni on ext ends t he economi c 

l oss doct r i ne t o t he pr esent  case,  beyond any case t hi s 

cour t  has deci ded.    

I  

¶46 The par t i es agr ee t hat  t he economi c l oss doct r i ne does 

not  appl y i n t he pr esent  case.      

¶47 The Leht i nens cont end t hat  " t he economi c l oss doct r i ne 

i s compl et el y i r r el evant  t o t hi s case.  .  .  .  Leht i nens have 

never  r ai sed t he economi c l oss doct r i ne as a def ense.  .  .  .  The 

i ssue i n t hi s case i s not  whet her  Wi ckenhauser s can br i ng a 

c l ai m f or  f r aud,  or  seek consequent i al  damages,  but  whet her  t hey 

can choose r emedi es whi ch ar e l egal l y i nconsi st ent . " 1 

                                                 
1 Def endant ' s- Appel l ant s '  ( Leht i nens' )  Response Br i ef  and 

Appendi x at  26.  
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¶48 The Wi ckenhauser s ar gue t hat  i f  t hi s cour t  hol ds t hat  

t hey have made an el ect i on of  r emedi es and chosen cont r act  

r emedi es,  t hen t he cour t  shoul d adopt  a f r aud- i n- t he- i nducement -

l i ke except i on t o t he el ect i on of  r emedi es doct r i ne,  l i ke t he 

Kal ot i 2 f r aud- i n- t he- i nducement  except i on t o t he economi c l oss 

doct r i ne. 3   

¶49 Because t he maj or i t y opi ni on hol ds t hat  t he el ect i on 

of  r emedi es doct r i ne does not  appl y t o t he pr esent  case,  no 

di scussi on of  a f r aud- i n- t he- i nducement - l i ke except i on t o t he 

el ect i on of  r emedi es i s needed.   

¶50 Because t he maj or i t y opi ni on i gnor es t he par t i es '  

ar gument s and needl essl y r eaches t he appl i cat i on of  t he economi c 

l oss doct r i ne t o t he f act s of  t he pr esent  case,  I  do not  j oi n 

t he maj or i t y opi ni on' s di scussi on of  t he economi c l oss doct r i ne.  

I I  

¶51 Fur t her mor e,  wi t hout  br i ef s or  ar gument  by t he par t i es 

and wi t hout  any anal ysi s,  t he maj or i t y opi ni on ext ends t he 

economi c l oss doct r i ne t o t he pr esent  case beyond any case t hi s 

cour t  has deci ded.    

                                                 
2 Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  2005 WI  111,  

¶29,  283 Wi s.  2d 555,  699 N. W. 2d 205.    

3 Repl y Br i ef  of  Wi ckenhauser s at  13- 14 ( " Wi ckenhauser s 
acknowl edged t hat  cases i nvol v i ng t he economi c l oss doct r i ne 
ar i se f r om a cont r act  f or  t he sal e of  goods.   That  di d not  occur  
her e.   However ,  t he pr i nci pl e [ of  f r aud i n t he i nducement ]  i s  
what  i s i mpor t ant :  when del i ber at e mi sr epr esent at i on i nduces 
anot her  i nt o a t r ansact i on wi t h a f al se sense of  t he r i sks,  
dut i es or  obl i gat i ons i nvol ved,  t he par t y so i nduced i s abl e t o 
pur sue damages. " ) .  
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¶52 An unst at ed pr emi se under l y i ng t he maj or i t y opi ni on' s 

di scussi on of  t he economi c l oss doct r i ne i s t hat  t he economi c 

l oss doct r i ne appl i es t o t he pr esent  case,  t hat  i s ,  i t  appl i es 

t o a noncommer ci al  r eal  est at e t r ansact i on i n whi ch a par t y 

c l ai ms i nt ent i onal  mi sr epr esent at i on and i n whi ch at  l east  one 

par t y was not  sophi st i cat ed and was not  r epr esent ed by counsel  

dur i ng negot i at i ons.   The maj or i t y opi ni on ci t es no case 

suppor t i ng i t s unst at ed pr emi se.    

¶53 Thi s cour t  has not  deci ded whet her  t he economi c l oss 

doct r i ne cover s al l  r eal  est at e t r ansact i ons.      

¶54 A shor t  hi st or y of  t he economi c l oss doct r i ne 

demonst r at es t he poi nt .   The economi c l oss doct r i ne i s a 

j udi c i al l y  cr eat ed doct r i ne t hat ,  i n t heor y,  seeks t o pr eser ve 

t he di st i nct i on bet ween cont r act  l aw and t or t  l aw because 

" cont r act  l aw and t he l aw of  war r ant y,  i n par t i cul ar ,  i s  bet t er  

sui t ed t han t or t  l aw f or  deal i ng wi t h pur el y economi c l oss i n 

t he commer ci al  ar ena. " 4 

¶55 I n pr i or  cases,  t he cour t  has br oadened t he economi c 

l oss doct r i ne f r om addr essi ng " damages r esul t i ng f r om i nadequat e 

val ue because t he pr oduct  i s i nf er i or  and does not  wor k f or  t he 

gener al  pur poses f or  whi ch i t  was manuf act ur ed and sol d"  i n a 

commer ci al  t r ansact i on5 t o addr ess i ng t hose damages i n a consumer  

                                                 
4 Daanen & Janssen,  I nc.  v.  Cedar api ds,  I nc. ,  216 

Wi s.  2d 395,  404,  573 N. W. 2d 842 ( 1998) .  

5 I d.  at  400- 01 ( i nt er nal  quot at i on mar ks omi t t ed)  ( r emot e 
commer ci al  pur chaser ) ;  Sunnysl ope Gr adi ng,  I nc.  v.  Mi l l er ,  
Br adf or d & Ri sber g,  I nc. ,  148 Wi s.  2d 910,  437 N. W. 2d 213 ( 1989)  
( commer ci al  t r ansact i on) .  
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t r ansact i on as wel l . 6  I n t hese ci r cumst ances,  c l ai ms of  

negl i gent  and st r i ct  l i abi l i t y  mi sr epr esent at i ons wer e bar r ed by 

t he economi c l oss doct r i ne. 7 

¶56 I n Mose v.  Tedco Equi t i es——Pot t er  Road Lt d.  

Par t ner shi p,  228 Wi s.  2d 848,  598 N. W. 2d 594 ( Ct .  App.  1999) ,  

t he cour t  of  appeal s appl i ed t he economi c l oss doct r i ne t o a 

commer ci al  r eal  est at e t r ansact i on i nvol v i ng l and t hat  bot h t he 

sel l er  and buyer  knew was cont ami nat ed.   The cont r act  pr ovi ded 

f or  c l ean- up of  t he cont ami nat i on.   The cour t  of  appeal s s i mpl y 

st at ed t hat  i t  di d not  " di scer n any r eason t o f or ego appl i cat i on 

of  t he economi c l oss doct r i ne s i mpl y because t he ' pr oduct '  i s  

r eal  est at e. "   I d.  at  859.    

¶57 Kai l i n v.  Ar mst r ong,  2002 WI  App 70,  ¶27,  252 

Wi s.  2d 676,  643 N. W. 2d 132,  al so i nvol ved a commer ci al  r eal  

est at e t r ansact i on.   The compl ai nt  al l eged t hat  t he def endant s 

had i nt ent i onal l y f ai l ed t o di scl ose t hat  one of  t he t enant s had 

a hi st or y of  del i nquency i n r ent  payment s and was i n def aul t  at  

t he t i me of  t he of f er  and t he cl osi ng.   I n a s i ngl e sent ence 

ci t i ng onl y t o t he Mose case,  t he cour t  of  appeal s st at ed t hat  

t he economi c l oss doct r i ne " appl i es when r eal  est at e i s t he 

subj ect  of  t he cont r act . "   I d. ,  ¶27.     

                                                 
6 St at e Far m Mut .  Aut o.  I ns.  Co.  v.  For d Mot or  Co. ,  225 

Wi s.  2d 305,  311,  324,  592 N. W. 2d 201 ( 1999) .  

7 Ot her  cases have addr essed t he appl i cat i on of  t he economi c 
l oss doct r i ne i n cont r act s f or  ser vi ces and i n mi xed cont r act s 
f or  ser vi ces and pr oduct s.   See I ns.  Co.  of  N.  Am.  v.  Cease 
El ec.  I nc. ,  2004 WI  139,  276 Wi s.  2d 361,  688 N. W. 2d 462 
( hol di ng t hat  economi c l oss doct r i ne does not  appl y t o cont r act s 
f or  ser vi ce) .  
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¶58 Al t hough t he cour t  of  appeal s seemed t o be on i t s way 

t o ext end t he economi c l oss doct r i ne t o al l  r eal  est at e 

cont r act s,  t hi s cour t  i n Van Lar e v.  Vogt ,  I nc. ,  2004 WI  110,  

¶21,  274 Wi s.  2d 631,  683 N. W. 2d 46,  const r i ct ed t he 

appl i cabi l i t y  of  t he Mose and Kai l i n cases.    

¶59 Ref er r i ng t o t he Mose and Kai l i n cases as addr essi ng 

whet her  t he economi c l oss doct r i ne appl i es t o commer ci al  r eal  

est at e cont r act s,  t hi s cour t  i n Van Lar e r ef used t o deci de 

whet her  t he economi c l oss doct r i ne appl i es t o al l  r eal  est at e 

t r ansact i ons.   Speci f i cal l y,  t he Van Lar e cour t  announced t hat  

" we do not  deci de t oday whet her  t he br oader  concept ual i zat i on of  

t he economi c l oss doct r i ne i n Ti et swor t h cover s al l  r eal  est at e 

t r ansact i ons .  .  .  . "   Van Lar e,  274 Wi s.  2d 631,  ¶21.    

¶60 The Van Lar e cour t  appl i ed t he economi c l oss doct r i ne 

onl y t o commer ci al  r eal  est at e t r ansact i ons negot i at ed at  ar ms'  

l engt h bet ween t wo sophi st i cat ed par t i es r epr esent ed by counsel  

dur i ng a negot i at i on pr ocess t hat  r esul t ed i n a wr i t t en 

bar gai ned- f or  cont r act ,  when t he compl ai nant  al l eged st r i ct  

l i abi l i t y  mi sr epr esent at i on.   The Van Lar e cour t  concl uded t hat  

appl y i ng t he economi c l oss doct r i ne i n such a case f ur t her s t he 

pol i c i es t hat  j ust i f y t he doct r i ne' s exi st ence.   Van Lar e,  274 

Wi s.  2d 631,  ¶24.     

¶61 Thus,  t he Van Lar e cour t  l ef t  open t he quest i on of  t he 

ext ensi on of  t he economi c l oss doct r i ne i n r eal  est at e 

t r ansact i ons t o noncommer ci al  t r ansact i ons,  t o c l ai ms of  

i nt ent i onal  mi sr epr esent at i on,  t o t r ansact i ons bet ween 

unsophi st i cat ed par t i es negot i at i ng wi t hout  counsel ,  and t o 
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t r ansact i ons wi t h an or al  agr eement  or  wi t h a not - f ul l y-

bar gai ned- f or  agr eement . 8       

¶62 Af t er  Van Lar e,  t hi s cour t  adopt ed,  i n a pr oduct  case,  

a f r aud- i n- t he- i nducement  except i on t o t he economi c l oss 

doct r i ne when i nt ent i onal  mi sr epr esent at i on i s al l eged. 9  The 

appl i cabi l i t y  of  t he f r aud- i n- i nducement  except i on i n a r eal  

est at e case was not  deci ded.  

¶63 The next  case of  i nt er est  i s  Li nden v.  Cascade St one 

Co. ,  I nc. ,  2005 WI  113,  283 Wi s.  2d 606,  699 N. W. 2d 189,  c i t ed 

by t he maj or i t y opi ni on at  ¶42 n. 15.   At  i ssue i n Li nden was t he 

appl i cabi l i t y  of  t he economi c l oss doct r i ne t o a cont r act  t o 

const r uct  a r esi dence. 10  A cont r act  f or  t he const r uct i on of  a 

                                                 
8 The Van Lar e cour t  c i t ed,  but  wi t hout  comment ,  t he cour t  

of  appeal s cer t i f i cat i on memor andum suggest i ng t hat  " st r i ct  
l i abi l i t y  mi sr epr esent at i on may wel l  appl y i n si t uat i ons wher e 
t he par t i es ar e not  i n equal  bar gai ni ng posi t i ons or  t he 
pur chaser  may not  be i n t he best  posi t i on t o assess t he r i sk of  
economi c l oss——t wo assumpt i ons upon whi ch t he economi c l oss 
doct r i ne r est s. "   Van Lar e,  274 Wi s.  2d 631,  ¶32.  

9 Kal ot i ,  283 Wi s.  2d 555,  ¶29.   The adopt i on of  t hi s r ul e 
f ol l owed di scuss i on and di sagr eement  by t he cour t  i n whet her  
such an except i on shoul d be r ecogni zed i n Di gi cor p,  I nc.  v.  
Amer i t ech Cor p. ,  2003 WI  54,  262 Wi s.  2d 32,  662 N. W. 2d 652,  and 
Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  2004 WI  32,  270 
Wi s.  2d 146,  677 N. W. 2d 233.   

10 Speci f i cal l y,  t he t hr ee quest i ons bef or e t he Li nden cour t  
wer e:  

( 1)  whet her  a gener al  cont r act  t o compl et e a descr i bed 
pr oj ect ,  wher eunder  t he gener al  cont r act or  
subcont r act s wi t h ot her s t o assi st  i n compl et i ng t he 
pr oj ect  and a c l ai m i s made f or  negl i gent  ser vi ces 
pr ovi ded by t he subcont r act or s,  cont r ol s t he anal ysi s 
of  whet her  t he cont r act  i s  pr i mar i l y f or  goods or  
pr i mar i l y f or  ser vi ces;  ( 2)  whet her  an obj ect i ve t est  
shoul d be used by Wi sconsi n cour t s t o det er mi ne i f  t he 
pr edomi nant  pur pose of  a mi xed cont r act  was f or  t he 
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house,  a dwel l i ng,  or  any ot her  ar chi t ect ur al  st r uct ur e i s 

s i gni f i cant l y——and l egal l y——di f f er ent  f r om a cont r act  t o 

pur chase r eal  est at e ( whet her  i t  be l and or  l and wi t h exi st i ng 

st r uct ur es) .   Recogni z i ng t hi s di st i nct i on,  t he Li nden cour t  

exami ned t he appl i cabi l i t y  of  t he economi c l oss doct r i ne t o a 

cont r act  f or  t he const r uct i on of  a house as a cont r act  f or  goods 

( or  pr oduct s)  and ser vi ces,  and not  as a cont r act  f or  a r eal  

est at e t r ansact i on.    

¶64 I n deci di ng whet her  t he economi c l oss doct r i ne appl i ed 

t o t he cont r act  f or  const r uct i on of  a house,  t he Li nden cour t  

descr i bed how " [ s] ome cont r act s  encompass bot h pr oduct s and 

ser vi ces.   We use t he pr edomi nant  pur pose t est  t o det er mi ne 

whet her  a mi xed cont r act  f or  pr oduct s and ser vi ces i s 

pr edomi nant l y a sal e of  a pr oduct  and t her ef or e subj ect  t o t he 

economi c l oss doct r i ne,  or  pr edomi nant l y a cont r act  f or  ser vi ces 

and t her ef or e not  subj ect  t o t he economi c l oss doct r i ne .  .  .  . "   

Li nden,  283 Wi s.  2d 606,  ¶8 ( c i t at i ons omi t t ed) .  

¶65 The Li nden cour t  concl uded " t hat  under  t he t ot al i t y of  

c i r cumst ances,  t he pr edomi nant  pur pose of  t he cont r act  was f or  a 

                                                                                                                                                             
sal e of  a pr oduct  or  t o pr ovi de ser vi ces;  and ( 3)  
whet her  t he " i nt egr at ed syst em l i mi t at i on"  of  t he 
" ot her  pr oper t y except i on"  t o t he economi c l oss 
doct r i ne appl i es t o bar  a negl i gence cl ai m agai nst  a 
subcont r act or  who pr ovi ded ser vi ces i n t he 
const r uct i on of  a house.  

Li nden v.  Cascade St one Co. ,  I nc. ,  2005 WI  113,  ¶4,  283 
Wi s.  2d 606,  699 N. W. 2d 189.   The pl ai nt i f f s c l ai med " f aul t y 
wor kmanshi p i n t he const r uct i on of  t hei r  house, "  and al l eged 
" br each of  cont r act  and war r ant y  st emmi ng f r om al l eged def ect s  
i n t he house and del ay i n compl et i on of  t he pr oj ect . "   I d. ,  ¶¶1,  
3.  
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pr oduct ,  a new house,  r at her  t han one f or  ser vi ces. "   Li nden,  

283 Wi s.  2d 606,  ¶25.   The Li nden cour t  al so announced,  " We 

concl ude t hat  when one cont r act s wi t h a gener al  cont r act or  t o 

bui l d a house and t he gener al  cont r act or  subcont r act s wi t h 

ot her s t o pr ovi de var i ous ser vi ces,  t he gener al  cont r act  

cont r ol s whet her  t he economi c l oss doct r i ne i s avai l abl e as a 

def ense.  .  .  .  I n t he pr esent  case,  we concl ude t hat  t he gener al  

cont r act  bet ween t he Li ndens and Gr ovel and was pr i mar i l y f or  a 

pr oduct  .  .  .  . "   I d. ,  ¶32.    

¶66 Nowher e i n Li nden i s a r ef er ence,  even i n passi ng,  t o 

t he Mose,  Kai l i n,  or  Van Lar e cases or  t o a cont r act  or  

t r ansact i on r el at i ng t o r eal  est at e. 11  I t  i s  abundant l y c l ear  

t hat  Li nden addr essed onl y t he appl i cat i on of  t he economi c l oss 

doct r i ne i n t he cont ext  of  a cont r act  t o bui l d a house,  a 

cont r act  f or  goods and ser vi ces.   The Li nden cour t  made cl ear  

t hat  t he pr edomi nant  pur pose t est  speci f i cal l y r el at ed t o 

cont r act s f or  goods ( a house) ,  expl ai ni ng t hat   

[ t ] he pr edomi nant  pur pose t est  was devel oped i n t he 
Uni f or m Commer ci al  Code ( UCC)  cont ext  when cont r act s 
t hat  wer e al l eged t o be sal es ( Wi s.  St at .  ch.  402)  
occur r ed.   Because t he sal es chapt er  of  t he UCC 
appl i es t o t r ansact i ons i n goods,  Wi s.  St at .  
§ 402. 102,  and many cont r act s i nvol ved bot h goods and 
ser vi ces,  i t  was necessar y t o det er mi ne whi ch 
component  was pr edomi nant .    

Li nden,  283 Wi s.  2d 606,  ¶9.    

                                                 
11 The Li nden cour t  exami ned Van Si st i ne v.  Tol l ar d,  95 

Wi s.  2d 678,  291 N. W. 2d 636 ( Ct .  App.  1980) ,  whi ch appl i ed t he 
pr edomi nant  pur pose t est  t o a cont r act  t o i nst al l  wi ndows,  
i nst al l  st ucco si di ng,  r eposi t i on appl i ances,  and per f or m 
f i ni shi ng.  
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¶67 Li nden appl i es t o a const r uct i on cont r act ,  a cont r act  

i nvol v i ng goods and ser vi ces,  not  t o a cont r act  f or  a r eal  

est at e t r ansact i on as t he phr ase " r eal  est at e t r ansact i on"  i s 

used i n Mose,  Kai l i n,  Van Lar e,  and t he pr esent  case.   

¶68 Wi t hout  br i ef s f r om t he par t i es on t he i ssue of  

whet her  t he economi c l oss doct r i ne shoul d be ext ended beyond Van 

Lar e t o t he t ype of  r eal  est at e t r ansact i on at  i ssue i n t he 

i nst ant  case or  t he c l ai m of  i nt ent i onal  mi sr epr esent at i on,  t he 

maj or i t y opi ni on hol ds t hat  t he economi c l oss doct r i ne i s 

appl i cabl e t o t he pr esent  noncommer ci al  r eal  est at e t r ansact i on 

i nvol v i ng at  l east  one unsophi st i cat ed par t y negot i at i ng wi t hout  

counsel  and wi t hout  a f ul l y  wr i t t en,  bar gai ned- f or  cont r act .   

The maj or i t y ' s expansi on of  t he economi c l oss doct r i ne beyond 

Van Lar e t o t he pr esent  case i s unsuppor t ed and unwar r ant ed.  

¶69 I r r espect i ve of  t he f r aud- i n- t he- i nducement  except i on 

t o t he economi c l oss doct r i ne t hat  t he maj or i t y opi ni on appl i es,  

I  concl ude t hat  t he Wi ckenhauser s have a c l ai m f or  i nt ent i onal  

mi sr epr esent at i on.   Wi sconsi n l aw has r ecogni zed t hat  one who 

i nt ent i onal l y decei ves anot her  wi t h t he i nt ent  and ef f ect  of  

i nduci ng r el i ance t o t he ot her ' s det r i ment  wi l l  be l i abl e i n 

t or t .  

¶70 For  t he r eason set  f or t h,  I  wr i t e separ at el y.  

¶71 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.  
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