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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    I ndust r i al  Roof i ng Ser vi ces,  

I nc.  and Kei t h Di ppel  ( col l ect i vel y " I ndust r i al " )  seek r evi ew of  

an unpubl i shed cour t  of  appeal s deci s i on af f i r mi ng a c i r cui t  

cour t  or der ed sanct i on di smi ssi ng wi t h pr ej udi ce I ndust r i al ' s  

compl ai nt  agai nst  def endant s Randy Mar quar dt ,  Dal e Mar quar dt ,  

Br adl ey Engnat h,  Jef f r ey Sampson,  and Roof i ng Desi gn & 
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Sol ut i ons,  I nc.  ( col l ect i vel y,  " Mar quar dt " ) . 1 I ndust r i al  cont ends 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

because,  f i r st ,  t he at t or ney conduct  under l y i ng t he di smi ssal  

was not  egr egi ous;  second,  t hat  conduct  shoul d not  be i mput ed t o 

I ndust r i al  because I ndust r i al  was not  at  f aul t  f or  i t s  

at t or ney' s conduct ;  and t hi r d,  t he cour t  based i t s deci s i on on a 

mi st ake of  f act .   

¶2 We det er mi ne t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n ent er i ng an or der  of  

di smi ssal  wi t h pr ej udi ce.  The cour t ' s  concl usi on t hat  t he 

conduct  was egr egi ous i s one t hat  a r easonabl e j udge coul d 

r each.  Whi l e we acknowl edge t hat  i t  i s  an er r oneous exer ci se of  

di scr et i on f or  a c i r cui t  cour t  t o i mpose t he sanct i on of  

di smi ssal  wi t h pr ej udi ce when t he cl i ent  i s  bl amel ess,  t he cour t  

i n t hi s case consi der ed I ndust r i al ' s  conduct  i n i mposi ng t he 

sanct i on and f ound t hat  I ndust r i al  was not  bl amel ess.  Fi nal l y,  

we det er mi ne t hat  t he c i r cui t  cour t ' s  deci s i on was not  based on 

a mi st ake of  f act .  Al t hough we depar t  f r om some of  i t s 

r at i onal e,  we af f i r m t he cour t  of  appeal s.  

I  

¶3 Thi s i s a case about  t he sanct i on of  di smi ssal  wi t h 

pr ej udi ce.  Cases i nvol v i ng sanct i ons ar e of t en f act  i nt ensi ve.   

                                                 
1 See I ndust r i al  Roof i ng Ser vi ces,  I nc.  v.  Mar quar dt ,  No.  

2005AP189,  unpubl i shed sl i p op. ,  ( Wi s.  Ct .  App.  Dec.  28,  2005)  
( af f i r mi ng or der  of  c i r cui t  cour t  f or  Waukesha Count y,  Rober t  G.  
Mawdsl ey,  Judge) .  
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Addi t i onal  f act s wi l l  be di scussed l at er  i n t he opi ni on,  

suppl ement i ng t he f act s set  f or t h her e.  

¶4 Kei t h Di ppel  f ounded and owns I ndust r i al  Roof i ng,  

whi ch pr ovi des consul t i ng ser vi ces f or  r oof i ng appl i cat i ons.  

Bet ween Jul y 2002 and Januar y 2003 sever al  empl oyees ( i ncl udi ng 

t he f i ve Mar quar dt  def endant s)  r esi gned f r om I ndust r i al  and 

est abl i shed Roof i ng Desi gn & Sol ut i ons,  I nc. ,  whi ch pr ovi des 

si mi l ar  consul t i ng ser vi ces.  Ot her  empl oyees r es i gned and j oi ned 

ot her  r oof i ng compani es.   

¶5 I ndust r i al  f i l ed a compl ai nt  i n t he c i r cui t  cour t  on 

June 19,  2003,  agai nst  t wel ve def endant s,  asser t i ng ei ght  causes 

of  act i on.  The compl ai nt  al l eges t hat  t he def endant s used 

I ndust r i al ' s  i nf or mat i on t o set  up a compet i ng busi ness i n 

v i ol at i on of  Wi sconsi n l aw and t hei r  cont r act ual  dut i es and 

obl i gat i ons t o I ndust r i al .  Gener al l y,  wi t hout  i dent i f y i ng 

i ndi v i dual  Mar quar dt  def endant s,  t he compl ai nt  al l eges t hat  

" i ndi v i dual  def endant s"  br eached or al  empl oyment  cont r act s,  

br eached t he dut y of  good f ai t h under  t hose cont r act s,  

mi sappr opr i at ed I ndust r i al ' s  t r ade secr et s and pr oper t y,  and 
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i nt ent i onal l y i nt er f er ed wi t h I ndust r i al ' s  busi ness 

r el at i onshi ps and cont act s. 2  

¶6 The Mar quar dt  def endant s wer e r epr esent ed by a s i ngl e 

l aw f i r m.  They deni ed t he al l egat i ons of  t he compl ai nt  and 

asser t ed as an af f i r mat i ve def ense t hat  t he al l egat i ons wer e 

f r i vol ous,  " wi t hout  basi s i n l aw or  f act , "  and subj ect  t o 

st at ut or y sanct i ons.   Bet ween August  28 and Sept ember  19,  2003,  

Mar quar dt  and ot her  def endant s ser ved wr i t t en di scover y on 

I ndust r i al ,  i ncl udi ng r equest s f or  document  pr oduct i on,  

i nt er r ogat or i es,  and r equest s f or  admi ssi on.  Real i z i ng a 

pot ent i al  f or  conf l i c t s of  i nt er est  i n r epr esent i ng mul t i pl e 

def endant s,  t he Mar quar dt  at t or ney submi t t ed i nt er r ogat or i es and 

r equest ed document s r egar di ng what  al l egat i ons i n t he compl ai nt  

appl i ed t o whi ch Mar quar dt  def endant s.  

¶7 On Oct ober  22,  2003,  I ndust r i al  r esponded t o each of  

Mar quar dt ' s r equest s f or  document s by obj ect i ng t o t he ext ent  

t hat  t he r equest s cal l ed f or  pr oduct i on of  conf i dent i al  

i nf or mat i on,  and by st at i ng t hat  " r esponsi ve document s wi l l  be 

pr ovi ded t o t he ext ent  t hey exi s t . "  No document s wer e at t ached,  

                                                 
2 Thi s r evi ew per t ai ns onl y t o t he f i ve Mar quar dt  

def endant s.  A di f f er ent  gr oup,  t he " Cl ar k"  def endant s,  had t hei r  
compl ai nt  di smi ssed f or  essent i al l y  t he same r easons as t he 
Mar quar dt  def endant s,  but  under  a separ at e or der .  That  or der  was 
not  appeal ed,  and t hus t he Cl ar k def endant s ar e not  par t y t o 
t hi s r evi ew.  The compl ai nt  r ai ses addi t i onal  al l egat i ons agai nst  
t he Cl ar k def endant s,  i ncl udi ng br each of  expr ess empl oyment  
cont r act s and br each of  f i duci ar y dut y.  The compl ai nt s agai nst  
ot her  of  t he or i gi nal  12 def endant s have al so been di smi ssed,  
not  appeal ed,  and ar e not  bef or e t he cour t  f or  r evi ew.  
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and no t i me or  pl ace was gi ven f or  an i nspect i on of  any 

document s.   

¶8 Sever al  def endant s ( t hough none of  t he Mar quar dt  

def endant s)  f i l ed mot i ons t o di smi ss f or  l ack of  per sonal  

j ur i sdi ct i on.  The ci r cui t  cour t  schedul ed a hear i ng f or  Oct ober  

27,  2003,  t o hear  t hose mot i ons.  Di ppel  at t ended t he hear i ng.  

However ,  t he hear i ng coul d not  go f or war d because hi s at t or ney,  

Thomas Van Beckum ( al so I ndust r i al ' s  at t or ney) ,  f ai l ed t o ser ve 

on t he opposi ng at t or neys any r esponses t o t he mot i ons.  At  t he 

schedul ed mot i on hear i ng,  t he cour t  expr essed di sappoi nt ment  

t hat  ver y l i t t l e coul d be accompl i shed due t o I ndust r i al ' s  

f ai l ur e t o ser ve i t s r esponse i n a t i mel y f ashi on.  I ndust r i al ' s  

at t or ney apol ogi zed t o t he Cour t  f or  " wast [ i ng]  qui t e a f ew 

peopl e' s t i me. "  

¶9 An at t or ney who f i l ed a mot i on t o di smi ss asked t he 

cour t  t o deci de t he mot i on onl y upon t he paper s t i mel y f i l ed,  

expl ai ni ng t hat  t he r esponse had been due at  t he begi nni ng of  

Sept ember ,  and t hat  he had wr i t t en I ndust r i al ' s  at t or ney t o l et  

hi m know t he r esponse was over due.  The cour t  r esponded t hat  

" [ t ] her e ar e di f f er ent  sanct i ons t hat  t he Cour t  can i mpose under  

t he c i r cumst ances t oo f or  v i ol at i ons of  t he r ul es.  So at  t hi s 

poi nt  I ' m goi ng t o l eave t hat  f or  next  t i me. "   Accor di ngl y,  t he 

cour t  r eschedul ed t he hear i ng on t he mot i ons t o di smi ss t o 

November  17,  2003.   

¶10 Mar quar dt ' s at t or ney t hen advi sed t he cour t  t hat  he 

had ser ved i nt er r ogat or i es whi ch exceeded t he number  al l owed i n 

t he l ocal  cour t  r ul e.  He r equest ed appr oval  t o go beyond t he 
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l ocal  l i mi t ,  and ar gued t hat  doi ng so was j ust i f i ed by t he 

vagueness of  t he al l egat i ons,  and t he mul t i pl e count s and 

mul t i pl e def endant s he r epr esent ed.  The cour t  suggest ed t hat  t he 

at t or neys shoul d wor k t oget her  t o r esol ve t he i ssue r egar di ng 

t he number  of  i nt er r ogat or i es.  

¶11 Fol l owi ng t he Oct ober  27 hear i ng,  Mar quar dt ' s at t or ney 

r epeat edl y at t empt ed t o cal l  I ndust r i al ' s  at t or ney t o di scuss 

t he number  of  i nt er r ogat or i es.  None of  hi s t el ephone cal l s was 

r et ur ned.  I n an ef f or t  t o cont act  hi m,  Mar quar dt ' s at t or ney al so 

sent  I ndust r i al ' s  at t or ney l et t er s and f axes.  He r ecei ved no 

r esponses.   

¶12 At  t he November  17 hear i ng,  whi ch Di ppel  at t ended,  

I ndust r i al ' s  at t or ney st at ed t hat  hi s of f i ce was r esponsi bl e f or  

t he mi st ake f r om t he l ast  hear i ng and t hat  he,  r at her  t han hi s  

c l i ent ,  shoul d pay any sanct i on.  The ci r cui t  cour t  r esponded by 

or der i ng a sanct i on of  at t or ney' s f ees f or  f ai l ur e t o r epl y,  

f ai l ur e t o copy t he ot her  s i de,  and f or  wast i ng a cour t  hear i ng 

dat e.  The cour t  i mposed t he sanct i on agai nst  t he pl ai nt i f f  but  

al l owed t hat  pl ai nt i f f ' s  counsel  coul d pay:  " .  .  .  t he Cour t  

woul d or der  t hat  t he at t or neys f ees f or  t he appear ance t i me 

woul d be a sanct i on t o be pai d f or  by t he pl ai nt i f f .  I f  

pl ai nt i f f ' s  counsel  want s t o do t hat ,  i t ' s  f i ne. "   

¶13 Af t er  denyi ng t he mot i ons t o di smi ss,  t he cour t   

i ssued a schedul i ng or der  whi ch r equi r ed t hat  by Mar ch 30,  2004,  

I ndust r i al  pr oduce a wi t ness l i s t ,  i ncl udi ng exper t  wi t nesses,  

and an i t emi zed l i s t  of  speci al  damages.  Ant i c i pat i ng t hat  t he 
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par t i es woul d be f i l i ng di sposi t i ve mot i ons,  t he cour t  def er r ed 

schedul i ng t he t r i al  unt i l  af t er  t he mot i ons wer e hear d.  

¶14 As of  Febr uar y 19,  2004,  Mar quar dt  had r ecei ved none 

of  t he r equest ed di scover y.  On t hat  dat e I ndust r i al  f i l ed a 

mot i on f or  a pr ot ect i ve or der  r egar di ng Mar quar dt ' s 

i nt er r ogat or i es and r equest s f or  admi ssi on.  Not wi t hst andi ng i t s 

mot i on f or  a pr ot ect i ve or der ,  I ndust r i al  submi t t ed a r esponse 

t o Mar quar dt ' s r equest s f or  admi ssi on wi t h a bl anket  deni al .  

¶15 The Cl ar k def endant s f i l ed a mot i on t o compel  

I ndust r i al  t o answer  di scover y because t hey t oo had r ecei ved a 

r esponse t o t hei r  r equest  f or  document  pr oduct i on i ndi cat i ng 

t hat  t he " document s wi l l  be pr ovi ded. "  None had been r ecei ved.  

I n addi t i on,  I ndust r i al ' s  answer s t o Cl ar k ' s i nt er r ogat or i es 

wer e unspeci f i c  and mer el y r ei t er at ed st at ement s f r om t he 

compl ai nt .  The hear i ng on t hat  mot i on was set  f or  Febr uar y 23,  

2004.  However ,  i mmedi at el y bef or e t he schedul ed hear i ng 

I ndust r i al ' s  at t or ney pr ovi ded r esponses t o Cl ar k ' s r equest  t o 

admi t ,  submi t t ed answer s and suppl ement al  answer s t o 

i nt er r ogat or i es,  and i n t he hal l way out si de of  t he cour t r oom 

advi sed Cl ar k ' s  at t or ney t hat  he woul d pr ovi de t he document s 

r equest ed by al l  of  t he def endant s l at er  t hat  week.  

¶16 When t he case was cal l ed,  Cl ar k ' s at t or ney compl ai ned 

about  r ecei v i ng t he di scover y i n such a t ar dy f ashi on:   " The 

di scover y r equest s wer e ser ved back i n August  and her e we ar e 

i n,  you know,  mi d Febr uar y,  end of  Febr uar y,  and we' r e st i l l ,  

you know,  j ust  t hi s mor ni ng r ecei v i ng amended r esponses .  .  .  . "  
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¶17 He asked t he cour t  t o consi der  i mposi ng sanct i ons f or  

what  he t hought  t o be anot her  usel ess mot i on hear i ng.   

Speci f i cal l y he r equest ed t hat  t he cour t  consi der  assessi ng 

at t or ney' s f ees and expenses f or  f i l i ng t he mot i on and deemi ng 

cer t ai n mat t er s t o be admi t t ed because of  t he l at e r esponse.   He 

al so advi sed t he cour t  t hat  " not  once di d I  r ecei ve a r et ur n 

phone cal l  f r om I ndust r i al ' s  at t or ney i n r esponse t o my l et t er s  

and phone cal l s t o hi m. "   

¶18 The Cour t  i nqui r ed i f  any of  t he ot her  def endant s wer e 

havi ng di f f i cul t i es or  mi ssi ng di scover y.   Mar quar dt ' s at t or ney 

r esponded t hat  he t oo had been " f r ust r at ed i n t he l ack of  

communi cat i on wi t h pl ai nt i f f ' s  counsel . "  He cont i nued:  " As I  s i t  

her e mont hs and mont hs af t er  t hi s case was i ni t i at ed,  I  have no 

i dea what  t he al l egat i ons agai nst  any of  my cl i ent s r eal l y 

ar e.  .  .  .  I  have no i dea why t he al l egat i ons even exi st . " 3 

¶19 Mar quar dt ' s at t or ney advi sed t he cour t  t hat  he had 

f i l ed hi s r equest  f or  pr oduct i on of  document s i n Sept ember ,  and 

t hat  t o dat e he had not  r ecei ved a s i ngl e document .  " I ' m now 

bei ng t ol d j ust  t hi s mor ni ng agai n t he same posi t i on,  t hat  

document s wi l l  be avai l abl e l at er  t hi s week.  I  guess I ' d l i ke 

                                                 
3 Mar quar dt ' s at t or ney f ur t her  i nf or med t he cour t  t hat  he 

had been ser ved wi t h a mot i on f or  a pr ot ect i ve or der  whi ch 
chal l enged t he number  of  i nt er r ogat or i es he f i l ed on t he gr ounds 
t hat  each of  t he 30 i nt er r ogat or i es Mar quar dt  f i l ed had mul t i pl e 
par t s.  The cour t  poi nt ed out  t he Mar quar dt  i nt er r ogat or i es '  
" mul t i pl i c i t y [ was]  caused by t he compl ai nt  i t sel f "  i nsof ar  as 
t her e wer e numer ous al l eged causes of  act i on and numer ous 
def endant s.  I t  al so not ed t hat  t he gener al  wor di ng of  t he 
compl ai nt  woul d al l ow f or  r esponses t hat  appl i ed t o mul t i pl e 
def endant s.  
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t he Cour t ' s  assi st ance on when we' r e goi ng t o f i nd out  what  t hi s  

case i s about . "  

¶20 The cour t  expr essed concer n about  what  i t  

char act er i zed as I ndust r i al ' s  at t or ney' s pat t er n of  f ai l i ng t o 

r espond.  Thi s pat t er n i ncl uded t he at t or ney' s f ai l ur e t o pr ovi de 

t he ot her  at t or neys wi t h I ndust r i al ' s  r esponse t o t he mot i ons 

bef or e t he Oct ober  27 hear i ng,  hi s f ai l ur e t o pr ovi de suf f i c i ent  

r esponse f or  t he Mar quar dt  def endant s t o assess whet her  t he 

al l egat i ons had any mer i t ,  hi s f ai l ur e t o r espond t o 

communi cat i ons f r om any of  t he ot her  at t or neys,  and hi s 

cont i nued f ai l ur e t o pr oduce any document s.  The cour t  al so 

expr essed concer n t hat  t he case was not  pr ogr essi ng due t o 

I ndust r i al ' s  i nact i on,  and t hat  t he def endant s,  i ncl udi ng 

Mar quar dt ,  bel i eved t hat  t her e was no mer i t  t o t he al l egat i ons.   

¶21 The cour t  i nst r uct ed I ndust r i al  t o pr ovi de 

" i nst ant aneous answer s"  and t hat  " [ y] ou' r e goi ng t o be t hr owi ng 

some di scover y at  t hem,  and I  assume i t  wi l l  be pr ompt l y 

answer ed and compl et el y answer ed. "  I t  f ur t her  i mposed payment  of  

at t or ney' s f ees f or  t he Febr uar y 23 hear i ng as a sanct i on,  and 

war ned t hat  t he " next  t i me i t  wi l l  be a l ar ger  sanct i on under  

t he c i r cumst ances. "   

¶22 The cour t  set  t he mat t er  f or  a st at us hear i ng on June 

14,  2004.  I t  ent er ed an or der  t hat  I ndust r i al  was t o r espond t o 

t he out st andi ng di scover y r equest s by Mar ch 1.   

¶23 No document s wer e pr ovi ded t o Mar quar dt  " l at er  t hat  

week"  as I ndust r i al ' s  at t or ney had pr omi sed.  No pendi ng 

i nt er r ogat or i es or  r esponses t o r equest s f or  admi ssi ons wer e 



No.  2005AP189   

 

10 
 

answer ed by Mar ch 1,  as or der ed by t he cour t .  At t or ney' s f ees 

i mposed as a sanct i on wer e not  pai d " f or t hwi t h"  as or der ed by 

t he cour t .   

¶24 On Mar ch 22,  af t er  t he r esponse deadl i ne had passed,  

I ndust r i al  answer ed Mar quar dt ' s r equest s f or  admi ssi on.  The 

r esponse consi st ed l ar gel y of  obj ect i ons and st at ement s t hat  

I ndust r i al  coul d nei t her  admi t  nor  deny " unt i l  di scover y has 

been t aken f r om [ Mar quar dt ] . "  I ndust r i al  had t o t hat  poi nt ,  ni ne 

mont hs af t er  f i l i ng i t s compl ai nt ,  not  made a s i ngl e di scover y 

r equest  on Mar quar dt .   

¶25 I ndust r i al  cont i nued i n i t s f ai l ur e t o pr ovi de any 

document s i n r esponse t o Mar quar dt ' s r equest  f or  pr oduct i on.  I t  

al so f ai l ed t o meet  t he cour t - or der ed deadl i ne of  Mar ch 30 f or  

nami ng wi t nesses,  desi gnat i ng exper t  wi t nesses,  and i t emi zi ng 

damages.   

¶26 Mar quar dt  and ot her  def endant s f i l ed mot i ons t o 

di smi ss,  f or  summar y j udgment ,  and f or  sanct i ons.  Mar quar dt ' s 

memor andum i n suppor t  of  i t s  mot i on expl ai ns t hat  i t  sought  

di smi ssal  f or  di scover y v i ol at i ons and vi ol at i on of  cour t  

or der s,  and t hat  i t  sought  sanct i ons " f or  f i l i ng and cont i nui ng"  

a f r i vol ous mat t er  under  ei t her  Wi s.  St at .  § 814. 025,  § 802. 05,  

or  § 804. 12( 2)  ( 2003- 04) . 4 
                                                 

4 The ci t ed st at ut es pr ovi de,  among ot her  t hi ngs,  t hat  
cour t s may i mpose sanct i ons f or  commenci ng and mai nt ai ni ng 
f r i vol ous act i ons.  Al l  subsequent  r ef er ences t o t he Wi sconsi n 
St at ut es ar e t o t he 2003- 04 ver si on of  t he st at ut es.  Wi sconsi n 
St at .  §§  814. 025 and 802. 05 wer e r epeal ed and § 802. 05 was 
r ecr eat ed ef f ect i ve Jul y 1,  2005.  S.  Ct .  Or der  03- 06,  § 1,  2005 
WI  38,  278 Wi s.  2d x i i i - xvi  ( ef f .  Mar .  31,  2005) .  
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¶27 At  t he June 14 hear i ng,  whi ch Di ppel  di d not  at t end,  

I ndust r i al ' s  at t or ney advi sed t he cour t  t hat  he was under goi ng 

per sonal  and emot i onal  pr obl ems f or  whi ch he was seeki ng 

pr of essi onal  t r eat ment .  He asser t ed t hat  t hose pr obl ems wer e t he 

r oot  of  hi s f ai l ur e t o r espond t o di scover y and f ai l ur e t o 

compl y wi t h t he cour t ' s  or der s.  He st at ed:  

The f aul t  i n t hi s case i n t er ms of  r espondi ng [ has]  
been mi ne.  My cl i ent  want s t o pr osecut e t he case and 
wi shes f or  t he abi l i t y  t o do so wi t hout  counsel .  I  
expl ai ned t o my cl i ent  t he need f or  someone el se t o 
t ake over  t he case.  And i f  t he Cour t ' s  r ul i ng t oday,  
t o t he ext ent  t her e ar e sanct i ons t o be l evi ed,  Judge,  
I  woul d ask t he Cour t  t o l evy t hem agai nst  me i n t er ms 
of  any f ees and not  my cl i ent .  

¶28 The ci r cui t  cour t  accept ed t he expl anat i on,  but  

i nqui r ed as t o I ndust r i al ' s  knowl edge of  t he ongoi ng compl i ance 

i ssues r egar di ng t he di scover y or der .  I ndust r i al ' s  at t or ney 

cor r ect l y i ndi cat ed t hat  Di ppel  had been pr esent  at  t he November  

17,  2003,  hear i ng when t he schedul i ng or der  wi t h t he di scover y 

t i mel i ne was i ssued,  and i n whi ch t he cour t  had f i r st  i mposed 

sanct i ons agai nst  t he pl ai nt i f f .  He al so i ndi cat ed t hat  Di ppel  

knew of  t he subst ance of  t he June 14 hear i ng and t hat  he had 

al r eady advi sed I ndust r i al  t o seek new counsel .  At t or neys f or  

Cl ar k and Mar quar dt  mi st akenl y  i ndi cat ed t o t he cour t  t hat  

Di ppel  was pr esent  at  t he Febr uar y 23 hear i ng wher e t he cour t  

war ned of  mor e sever e sanct i ons f or  f ut ur e di scover y v i ol at i ons.  

The t r anscr i pt  f r om t hat  hear i ng shows t hat  Di ppel  was not  

pr esent .  
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¶29 The cour t  i ndi cat ed t hat  t hi s was t he wor st  case of  

di scover y abuse t hat  i t  had seen i n an ent i r e car eer .  However ,  

i t  al so not ed t hat  t he quest i on of  whet her  " t he f aul t  l i es her e,  

wi t h t he c l i ent  ver sus t he at t or ney"  mat t er ed t o t he appr opr i at e 

sanct i on.  The cour t  t her ef or e spent  t he r emai nder  of  t he hear i ng 

consi der i ng var i ous possi bi l i t i es f or  sanct i ons,  and di scussi ng 

t hose possi bi l i t i es wi t h each of  t he at t or neys pr esent .   

¶30 The cour t  wei ghed f our  opt i ons:  di smi ssal  wi t h 

pr ej udi ce,  di smi ssal  wi t hout  pr ej udi ce,  al l owi ng I ndust r i al  t o 

r et ai n di f f er ent  counsel  and f i l e a r esponse,  and,  because of  

t he asser t i on t hat  t he compl ai nt  was f r i vol ous,  havi ng a hear i ng 

on " t he i ssue of  val i di t y,  wher e [ I ndust r i al ]  i s  t o come up wi t h 

t he oppor t uni t y t o demonst r at e t hat  t hi s i s not  a f r i vol ous 

case. "  The cour t  i ndi cat ed t hat  i t  want ed t o f ur t her  r ef l ect  on 

t he avai l abl e opt i ons and t hat  he woul d t ake t he mot i ons under  

advi sement .  

¶31 Af t er  t he June 14 hear i ng,  I ndust r i al  hi r ed new 

counsel .  On June 24,  I ndust r i al ' s  new at t or neys f i l ed a not i ce 

of  appear ance and an af f i davi t  f r om Di ppel .  They al so r equest ed 

a st at us conf er ence and an oppor t uni t y t o pr esent  a pl an t o 

handl e t he c l ai ms.   

¶32 I n hi s af f i davi t ,  Di ppel  di sput ed hi s at t or ney' s 

st at ement s t hat  he had been awar e of  t he exi st ence and subst ance 

of  t he June 14 hear i ng.  He st at ed t hat ,  cont r ar y t o hi s 

at t or ney' s asser t i on,  he had been advi sed t o seek new counsel  

onl y af t er  t he June 14 hear i ng.  Di ppel  al so st at ed t hat  he 

sought  new counsel  i mmedi at el y af t er  bei ng advi sed t o do so,  
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t hat  he f i r st  cont act ed hi s new at t or ney on June 18,  and t hat  he 

f i r st  met  wi t h t he new at t or ney on June 21.  He f ur t her  descr i bed 

t r y i ng,  r epeat edl y and unsuccessf ul l y,  t o cont act  hi s at t or ney 

t o r et r i eve I ndust r i al ' s  f i l es i n t he week f ol l owi ng t he 

hear i ng.  He st at ed t hat  he di d not  r et r i eve t hose f i l es unt i l  

June 22.   

¶33 Accor di ng t o hi s  af f i davi t ,  Di ppel  had been awar e of  

nei t her  t he Febr uar y 23 hear i ng nor  t he var i ous def endant s '  

mot i ons t o di smi ss.  I n addi t i on,  he descr i bed hi s concer ns about  

hi s at t or ney' s conduct  dur i ng di scover y and t he at t or ney' s 

f ai l ur es t o communi cat e wi t h hi m.   

¶34 I n a deci s i on f i l ed on June 29,  2004,  t he c i r cui t  

cour t  deni ed I ndust r i al ' s  r equest  f or  a st at us conf er ence,  

st at i ng t hat  i t  woul d f i r st  deci de t he pendi ng mot i ons.   The 

cour t  i ndi cat ed t hat  i t  woul d consi der  Di ppel ' s af f i davi t  i n i t s 

deci s i on.  

¶35 On August  10,  2004,  t he c i r cui t  cour t  f i l ed a wr i t t en 

deci s i on on t he pendi ng mot i ons,  and on Sept ember  16,  t he 

c i r cui t  cour t  i ssued an or der  di smi ssi ng t he compl ai nt  wi t hout  

pr ej udi ce.  The di smi ssal  al l owed t hat  I ndust r i al  coul d r e- f i l e 

wi t h t wo condi t i ons.  Fi r st ,  I ndust r i al  woul d have t o pay 

Mar quar dt  at t or ney' s f ees of  $3, 926. 81.  Second,  t he r e- f i l i ng 

woul d have t o t ake pl ace wi t hi n 60 days of  t he or der .   

¶36 The or der  st i pul at ed t hat  " [ i ] f  t he 60 days passes and 

t he at t or neys f ees ar e not  pai d and t he case i s not  r e- f i l ed,  

t he case i s t hen di smi ssed wi t h pr ej udi ce as t o t he Mar quar dt  

Def endant s. "  The or der  al so r ev i s i t ed t he hear i ng on vi abi l i t y  
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of  t he c l ai ms as di scussed at  t he June 14 hear i ng.  I t  st at ed 

t hat  upon r e- f i l i ng I ndust r i al  woul d have t o " demonst r at e,  at  a 

hear i ng t o be hel d i mmedi at el y upon such r e- f i l i ng,  t he 

v i abi l i t y  of  t he al l egat i ons agai nst  t he Mar quar dt  Def endant s i n 

t he compl ai nt  f r om bot h a f act ual  and l egal  basi s. " 5 I ndust r i al  

f i l ed a mot i on f or  r econsi der at i on,  and t he cour t  deni ed t he 

mot i on at  a hear i ng on Oct ober  21.  

¶37 On Oct ober  11,  2004,  I ndust r i al  pet i t i oned t he cour t  

of  appeal s f or  l eave t o appeal  t he c i r cui t  cour t ' s  Sept ember  16 

or der  di smi ssi ng t he case wi t hout  pr ej udi ce.  The deadl i ne f or  

I ndust r i al  t o r e- f i l e was November  15,  2004,  and t he cour t  of  

appeal s was r el uct ant  t o i nt er vene bef or e t hat  dat e.  I t  

t her ef or e i ssued an or der  on November  11 hol di ng t he pet i t i on i n 

abeyance,  not i ng t hat  a di smi ssal  wi t h pr ej udi ce woul d 

const i t ut e a f i nal  or der  f r om whi ch I ndust r i al  coul d appeal .   

¶38 I ndust r i al  nei t her  pai d t he sanct i ons nor  r e- f i l ed t he 

case,  and t he ci r cui t  cour t  ent er ed an or der  di smi ssi ng t he 

cl ai m agai nst  Mar quar dt  wi t h pr ej udi ce on December  9,  2004.  The 

or der  was " based on t he f ai l ur e of  pl ai nt i f f s t o pay sanct i ons 

and r e- f i l e t he case. " 6 Rel y i ng on Johnson v.  Al l i s- Chal mer s 

Cor p. ,  162 Wi s.  2d 261,  470 N. W. 2d 859 ( 1991) ,  t he cour t  of  

                                                 
5 A s i mi l ar  or der  was ent er ed wi t h r espect  t o t he Cl ar k 

def endant s,  f or  whom I ndust r i al  was t o pay $16, 077. 50 i n 
at t or ney' s f ees.  As pr evi ousl y not ed,  I ndust r i al  di d not  appeal  
t hat  or der  of  di smi ssal .   

6 An or der  di smi ssi ng wi t h pr ej udi ce t he compl ai nt  agai nst  
t he Cl ar k def endant s was ent er ed on Januar y 5,  2005.  
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appeal s af f i r med t he ci r cui t  cour t  i n a unani mous deci s i on,  and 

I ndust r i al  pet i t i oned f or  r evi ew.   

I I  

¶39 Thi s case pr esent s t he i ssue of  whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on i n di smi ssi ng t he 

pl ai nt i f f ' s  compl ai nt  wi t h pr ej udi ce as a sanct i on f or  f ai l ur e 

t o r espond t o di scover y and vi ol at i on of  cour t  or der s.   

¶40 Our  i nqui r y i s not  whet her  we woul d have done t he same 

t hi ng i f  we wer e si t t i ng as a c i r cui t  cour t  j udge.  Our  j ob i s 

not  t o Monday- mor ni ng quar t er back t he deci si on wi t h t he 

advant age of  20/ 20 hi ndsi ght .  Rat her ,  t he st andar d of  r evi ew i s 

t o det er mi ne whet her  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on.   

¶41 The st andar d of  r evi ew,  al t hough ci r cumscr i bed by l aw,  

i s a def er ent i al  st andar d.  The deci s i on t o i mpose sanct i ons and 

t he deci s i on of  whi ch sanct i ons t o i mpose,  i ncl udi ng di smi ssi ng 

an act i on wi t h pr ej udi ce,  ar e wi t hi n a c i r cui t  cour t ' s  

di scr et i on.  Schul t z v.  Sykes,  2001 WI  App 255,  ¶8,  248 

Wi s.  2d 746,  638 N. W. 2d 604.  " A di scr et i onar y deci s i on wi l l  be 

sust ai ned i f  t he c i r cui t  cour t  has exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  and,  usi ng a demonst r at ed 

r at i onal  pr ocess,  r eached a concl usi on t hat  a r easonabl e j udge 

coul d r each. "  Johnson,  162 Wi s.  2d at  273 ( c i t i ng Loy v.  

Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) ) .  

I I I  

¶42 We anal yze f i r st  t he c i r cui t  cour t ' s  concl usi on t hat  

t he conduct  was egr egi ous.  Al t hough di smi ssi ng an act i on wi t h 
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pr ej udi ce i s wi t hi n a c i r cui t  cour t ' s  di scr et i on,  i t  i s  a 

par t i cul ar l y har sh sanct i on.  I t  i s  t her ef or e appr opr i at e onl y i n 

l i mi t ed c i r cumst ances.  See Hudson- Di esel ,  I nc.  v.  Kenal l ,  194 

Wi s.  2d 531,  542,  535 N. W. 2d 65 ( Ct .  App.  1995) .   

¶43 Speci f i cal l y,  Wi s.  St at .  § 804. 12( 2) ( a)  and § 805. 03 

l i mi t  t he sanct i ons t hat  c i r cui t  cour t s may i mpose f or  f ai l ur e 

t o pr osecut e and f or  f ai l ur e t o compl y wi t h cour t  or der s t o 

t hose t hat  ar e " j ust . " 7 Wi sconsi n cour t s have i nt er pr et ed t hi s 

l i mi t at i on t o mean t hat  di smi ssal  r equi r es t hat  t he non-

compl yi ng par t y has act ed egr egi ousl y or  i n bad f ai t h.  Johnson,  

162 Wi s.  2d at  275;  Tr i spel  v.  Haef er ,  89 Wi s.  2d 725,  732,  279 

N. W. 2d 242 ( 1979) ;  Fur r enes v.  For d Mot or  Co. ,  79 Wi s.  2d 260,  

267- 69,  255 N. W. 2d 511 ( 1977) .  " [ F] ai l ur e t o compl y wi t h c i r cui t  

cour t  schedul i ng and di scover y or der s wi t hout  c l ear  and 

j ust i f i abl e excuse i s egr egi ous conduct . "  Gar f oot  v.  Fi r eman' s 

Fund I ns.  Co. ,  228 Wi s.  2d 707,  719,  599 N. W. 2d 411 ( Ct .  App.  

1999) ;  see al so St at e v.  Smyt he,  225 Wi s.  2d 456,  469- 70,  592 

N. W. 2d 628 ( 1999) .  Wher e t he ci r cui t  cour t  f i nds t hat  f ai l ur es 

                                                 
7 Under  Wi s.  St at .  § 804. 12( 2) ( a)  " I f  a par t y .  .  .  f ai l s  t o 

obey an or der  t o pr ovi de or  per mi t  di scover y,  [ t he cour t ]  may 
make such or der s i n r egar d t o t he f ai l ur e as ar e j ust ,  
[ i ncl udi ng]  .  .  .  di smi ssi ng t he act i on. "  Sect i on 805. 03 
pr ovi des:  

For  f ai l ur e of  any c l ai mant  t o pr osecut e or  f or  
f ai l ur e of  any par t y t o compl y wi t h t he st at ut es 
gover ni ng pr ocedur e i n c i v i l  act i ons or  t o obey any 
or der  of  t he cour t ,  t he cour t  .  .  .  may make such 
or der s i n r egar d t o t he f ai l ur e as ar e j ust ,  
i ncl udi ng .  .  .  or der s aut hor i zed under  
§ 804. 12( 2) ( a) .  
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t o r espond t o di scover y and f ol l ow cour t  or der s ar e " ext r eme,  

subst ant i al ,  and per si st ent "  i t  may di smi ss t he act i on wi t h 

pr ej udi ce on t he gr ounds t hat  t he conduct  i s egr egi ous.  Hudson-

Di esel ,  194 Wi s.  2d at  543.  

¶44 I ndust r i al  cont ends t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n di smi ssi ng t he compl ai nt  wi t h 

pr ej udi ce because t he f ai l ur es t o r espond t o di scover y and 

f ol l ow cour t  or der s wer e not  egr egi ous.  The f oundat i on of  

I ndust r i al ' s  ar gument  i s t hat  i t  was i n v i ol at i on of  t he c i r cui t  

cour t ' s  di scover y or der s f or  onl y t hr ee mont hs at  t he t i me t he 

case was di smi ssed,  and t hat  t hi s i s not  suf f i c i ent  f or  

I ndust r i al ' s  conduct  t o be consi der ed egr egi ous.  I ndust r i al  

cont r ast s i t s act i ons wi t h t hose i n Johnson,  wher e t he 

pl ai nt i f f s wer e i n v i ol at i on of  di scover y or der s f or  over  t wo 

year s.  Johnson,  162 Wi s.  2d at  268- 70.   

¶45 Johnson i nvol ved a pr oduct s l i abi l i t y  sui t  di smi ssed 

f or  f ai l ur e t o compl y wi t h schedul i ng and di scover y or der s.  

Af t er  t he pl ai nt i f f s,  f or  al most  s i x mont hs,  had been i n 

v i ol at i on of  a cour t  or der  t o pr ovi de a l i s t  of  wi t nesses,  

deposi t i on dat es,  and speci f i c  i nf or mat i on r egar di ng speci al  

damages,  t he def endant s f i l ed a mot i on t o di smi ss.  The ci r cui t  

cour t  i ni t i al l y  decl i ned t o di smi ss t he act i on.  Af t er  t he 

pl ai nt i f f s had been i n v i ol at i on of  t he or der  f or  al most  t wo 

year s,  t he cour t  gr ant ed a mot i on t o di smi ss.  I d.  at  269.  At  a 

hear i ng on a mot i on f or  r econsi der at i on,  t he Johnsons t est i f i ed 

t hat  t hey had been unawar e of  t he mot i ons t o di smi ss unt i l  about  

f our  mont hs bef or e t hei r  case was di smi ssed.  I d.  at  270.  Thi s 
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cour t  det er mi ned t hat  t he di smi ssal  was not  an er r oneous 

exer ci se of  t he c i r cui t  cour t ' s  di scr et i on.  I d.  at  287.  

¶46 Whi l e t he Johnson pl ai nt i f f s wer e i n v i ol at i on of  t he 

c i r cui t  cour t ' s  di scover y or der s f or  l onger  t han I ndust r i al ,  

t i me al one i s not  r eason enough t o concl ude t hat  t he conduct  i n 

t hi s case was not  egr egi ous.  I n some r espect s,  I ndust r i al ' s  

conduct  was mor e egr egi ous t han t he Johnsons' .  The Johnson 

def endant s had some i dea of  t he case agai nst  t hem,  coul d 

i dent i f y what  al l egat i ons appl i ed t o whi ch def endant ,  and had 

r ecei ved some document  pr oduct i on.  Whi l e t he l engt h of  t i me i n 

v i ol at i on of  cour t  or der s was l onger  i n Johnson,  t he omi ssi ons 

i n t he i nst ant  case ar e mor e subst ant i al .  

¶47 I ndust r i al ' s  compl ai nt  al l eged t hat  each of  t he 

Mar quar dt  def endant s mi sappr opr i at ed pr oper t y,  t r ade secr et s,  

pr opr i et ar y i nf or mat i on,  and cust omer  i nf or mat i on.  However ,  i t  

di d not  speci f y t he pr oper t y and i nf or mat i on t aken,  and i t  di d 

not  speci f y whi ch Mar quar dt  def endant s t ook what  k i nd of  

pr oper t y or  i nf or mat i on.  I n or der  t o answer  t hese basi c 

quest i ons Mar quar dt  f i r st  ser ved i nt er r ogat or i es and r equest s 

f or  document  pr oduct i on on Sept ember  19,  2003.  On Oct ober  22 

I ndust r i al  r esponded t o t he r equest s f or  document  pr oduct i on 

mer el y by st at i ng t hat  " r esponsi ve document s wi l l  be pr ovi ded t o 

t he ext ent  t hey exi st . "  I t  di d not  r espond t o t he 

i nt er r ogat or i es.   

¶48 I n addi t i on t o not  meani ngf ul l y r espondi ng t o 

def endant s '  di scover y r equest s,  I ndust r i al  i mpeded t he case' s 

pr ogr ess by f ai l i ng t o t i mel y r espond t o t he August  and 
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Sept ember  2003 mot i ons t o di smi ss.  Mor eover ,  by f ai l i ng t o ser ve 

i t s r esponses t o t hose mot i ons on t he opposi ng at t or neys,  

I ndust r i al ' s  at t or ney caused t he cour t  and each of  t he opposi ng 

at t or neys t o at t end t he Oct ober  27 hear i ng f or  naught .  Thi s l ed 

t he cour t  t o l at er  i mpose sanct i ons f or  f ai l ur e t o r epl y,  

f ai l ur e t o copy t he opposi ng at t or neys,  and f or  wast i ng t he 

cour t ' s  hear i ng dat e.  

¶49 I ndust r i al ' s  f ai l ur e t o r espond cont i nued af t er  t he 

Oct ober  27 hear i ng.  At  t hat  hear i ng,  t he cour t  suggest ed t hat  

t he Mar quar dt  and I ndust r i al  at t or neys shoul d wor k t oget her  t o 

r esol ve t he i ssue r egar di ng t he number  of  i nt er r ogat or i es.  

Mar quar dt ' s at t or ney r epeat edl y cal l ed,  mai l ed,  and f axed 

I ndust r i al ' s  at t or ney i n an at t empt  t o wor k out  some sol ut i on,  

but  none of  t hose communi cat i ons was answer ed or  r et ur ned. 8 

¶50 I ndust r i al ' s  pat t er n of  non- r esponsi veness cont i nued.  

On Febr uar y 19,  2004,  i t  i ssued a bl anket  deni al  t o t he r equest s  

f or  admi ssi on.  As of  t he Febr uar y 23 hear i ng dat e Mar quar dt  

st i l l  had not  r ecei ved r esponses suf f i c i ent  t o est abl i sh what  of  

I ndust r i al ' s  al l egat i ons per t ai ned t o whi ch def endant  and what  

pr oper t y was al l eged t o have been t aken.   

¶51 I n or der  t o end I ndust r i al ' s  cont i nued f ai l ur e t o 

r espond,  t he cour t  exhor t ed I ndust r i al ' s  at t or ney t o pr ovi de 

" i nst ant aneous answer s"  and demanded t hat  t he def endant s '  

                                                 
8 Thi s f ai l ur e t o t ake ser i ousl y  t he cour t ' s  suggest i on t hat  

I ndust r i al  wor k wi t h Mar quar dt  l ed Mar quar dt  t o r edr af t  i t s  
i nt er r ogat or i es t o be wi t hi n t he l ocal  l i mi t  and suppl ement  t hem 
wi t h r equest s f or  admi ssi on.  Mar quar dt  ser ved t hese on 
I ndust r i al  Januar y 15,  2004.  
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r equest s woul d be " pr ompt l y answer ed and compl et el y answer ed. "  

The cour t  even al l owed t hat  I ndust r i al  coul d pr ovi de nar r at i ve 

answer s,  so l ong as t hey wer e f act - l aden enough t o al l ow t he 

def endant s t o assess t he al l egat i ons.  The cour t  r ecogni zed t hat  

I ndust r i al ' s  f ai l ur e t o r espond was so subst ant i al  t hat  i t  l ef t  

t he Mar quar dt  def endant s unabl e t o assess t he nat ur e of  t he case 

agai nst  t hem,  expl ai ni ng t o I ndust r i al ' s  at t or ney t hat  " [ t ] hey 

j ust  want  t o get  st ar t ed.  They want  t o know wher e t hey' r e 

goi ng,  .  .  .  because at  l east  f r om what  t hey ar gued i t  says 

t her e' s not hi ng her e.  So i f  t her e' s not hi ng her e t hey want  t o 

get  out . "  

¶52 The cour t  al so not ed t hat  I ndust r i al ' s  f ai l ur es wer e 

per si st ent ,  and t hat  " at  t hi s poi nt  a pat t er n has devel oped"  i n 

whi ch I ndust r i al  f ai l ed t o r espond t o di scover y and f ai l ed t o 

communi cat e wi t h opposi ng at t or neys t r y i ng t o wor k out  t he 

di scover y pr obl ems.  As a r esponse t o t hat  pat t er n t he cour t  

i mposed sanct i ons and war ned of  gr eat er  sanct i ons i f  t he pat t er n 

cont i nued.  I ndust r i al ' s  at t or ney t ol d t he cour t  t hat  he woul d 

pr ovi de document s f or  t he def endant s t he same week as t he 

hear i ng.  The cour t  ent er ed an or der  set t i ng Mar ch 1 as t he 

deadl i ne f or  r espondi ng t o t he out st andi ng di scover y r equest s.   

¶53 Agai n,  I ndust r i al  f ai l ed t o t i mel y r espond.  Despi t e 

i t s at t or ney' s assur ance t hat  i t  woul d pr ovi de r equest ed 

document s t he week of  t he Febr uar y hear i ng,  he di d not  pr ovi de 

t hem.  Despi t e t he cour t ' s  or der  t o r espond t o out st andi ng 

di scover y r equest s by Mar ch 1,  I ndust r i al  di d not  r espond.  Whi l e 

I ndust r i al  di d r espond t o Mar quar dt ' s r equest s f or  admi ssi on on 
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Mar ch 22,  i t  di d not  pr oduce any document s,  and i t  di d not  

r espond t o any i nt er r ogat or i es,  even i n t he nar r at i ve f or mat  

t hat  t he cour t  had al l owed at  t he Febr uar y hear i ng.   

¶54 Mor eover ,  I ndust r i al  f ai l ed t o compl y wi t h t he cour t ' s 

schedul i ng or der  by not  pr oduci ng a wi t ness l i s t  or  i t emi zed 

damages by Mar ch 30,  2004.  Even by t he June 14,  2004 hear i ng on 

def endant s '  mot i ons t o di smi ss,  I ndust r i al  had not  pr ovi ded 

Mar quar dt  any document s and had not  answer ed any of  Mar quar dt ' s 

i nt er r ogat or i es.  

¶55 The ci r cui t  cour t  i n t hi s case expl ai ned t hat  t her e 

was a per si st ent  pat t er n i n whi ch I ndust r i al ' s  at t or ney f ai l ed 

t o r espond and f ol l ow cour t  or der s.  The cour t  consi der ed t he 

f ai l ur e t o be ext r eme.  I t  sai d t hat  t hi s case r epr esent ed t he 

wor st  exampl e of  f ai l ur e t o r espond t hat  i t  had seen i t s ent i r e 

car eer .  I t  comment ed t hat  " I ' ve never  had a s i t uat i on l i ke t hi s.  

Maybe because I ' ve never  seen t he l ack of  r esponse [ shown her e] "  

and t hat  " [ a] t  l east  i n my car eer ,  I  haven' t  seen t hi s t ype of  

omi ssi on. " 9 Fi nal l y,  t he cour t  r ecogni zed t he f ai l ur es t o be 

subst ant i al .  The cour t  det er mi ned t hat  despi t e t he per sonal  and 

emot i onal  pr obl ems of  I ndust r i al ' s  at t or ney,  " at  t hi s poi nt  and 

                                                 
9 The di ssent  cont ends t hat  t he c i r cui t  cour t ' s  l anguage i s 

open t o i nt er pr et at i on.  Di ssent ,  ¶111.  I t  suggest s t hat  i t  i s 
j ust  as pl ausi bl e t hat  t he c i r cui t  cour t  was sur pr i sed because 
i t  was t he f i r st  t i me i n t he c i r cui t  cour t ' s  exper i ence t hat  a 
l awyer  accept ed f ul l  r esponsi bi l i t y  and bl ame.  We do not  
consi der  i t  a pl ausi bl e i nt er pr et at i on t hat  t he c i r cui t  cour t  
di d not  f i nd t he conduct  egr egi ous i n l i ght  of  i t s  st at ement s 
t hat  " At  l east  i n my car eer ,  I  haven' t  seen t hi s t ype of  
omi ssi on.  .  .  . "  and " i t  f i t s  i nt o al l  t he maj or  sanct i on 
cases. "  
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cer t ai nl y f r om t he f act s her e,  i t  f i t s  i nt o al l  t he maj or  

sanct i on cases. "   

¶56 Upon a r evi ew of  t he r ecor d we det er mi ne t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on when 

i t  concl uded t hat  I ndust r i al ' s  at t or ney' s act i ons wer e 

egr egi ous.  The cour t  exami ned t he f act s and t he l aw,  and 

expl ai ned why i t  t hought  t hat  t hose f ai l ur es wer e per si st ent ,  

subst ant i al ,  and ext r eme.  The cour t ' s  concl usi on was one t hat  a 

r easonabl e j udge coul d r each.  Accor di ngl y,  t he c i r cui t  cour t ' s  

exer ci se of  di scr et i on wi l l  be sust ai ned.  

I V 

¶57 I ndust r i al  ar gues next  t hat  i t  was an er r oneous 

exer ci se of  di scr et i on f or  t he c i r cui t  cour t  t o i mput e t he 

conduct  of  t he at t or ney t o t he c l i ent  wher e t he cl i ent  i s  

bl amel ess.  I t  c i t es t o Char ol ai s Br eedi ng Ranches,  Lt d.  v.  

Wi egel ,  92 Wi s.  2d 498,  285 N. W. 2d 720 ( 1979) ,  f or  t he 

pr oposi t i on t hat  t he deci s i on t o i mput e an at t or ney' s f ai l ur es 

t o a c l i ent  wi l l  depend upon t he cl i ent ' s r esponsi bi l i t y .  

I ndust r i al  ar gues t hat  because i t  was r easonabl e and di l i gent  

dur i ng t he case,  Char ol ai s suggest s t hat  t he c i r cui t  cour t  ought  

not  t o have i mput ed i t s at t or ney' s conduct  t o I ndust r i al .   

¶58 I n Char ol ai s,  t hi s cour t  al l owed t hat  an at t or ney' s 

f ai l ur e " may const i t ut e excusabl e negl ect  on t he par t  of  t he 

c l i ent ,  when t he cl i ent  has act ed as a r easonabl e and pr udent  

per son i n engagi ng a l awyer  of  good r eput at i on,  has r el i ed upon 

hi m t o pr ot ect  hi s r i ght s,  and has made a r easonabl e i nqui r y 

concer ni ng t he pr oceedi ngs. "  92 Wi s.  2d at  514 ( c i t i ng Wagner  v.  
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Spr i ngai r e Cor p. ,  50 Wi s.  2d 212,  221,  184 N. W. 2d 88 ( 1971) ;  

Paschong v.  Hol l enbeck,  13 Wi s.  2d 415,  423,  108 N. W. 2d 668 

( 1961) ) .  The Char ol ai s cour t  concl uded t hat  t he c i r cui t  cour t ' s  

exer ci se of  di scr et i on " may or  may not  cal l  f or  i mput at i on,  

dependi ng on t he f act s of  each case. "  I d.   

¶59 The di scussi on i n Char ol ai s appear s t o be at  odds wi t h 

t hi s cour t ' s  det er mi nat i on i n Johnson.  Ther e t he Johnsons,  l i ke 

I ndust r i al  her e,  ar gued t hat  t he egr egi ous conduct  of  counsel  

shoul d not  be i mput ed t o a bl amel ess c l i ent .  The Johnsons ur ged 

t hi s cour t  t o adopt  a per  se r ul e " pr ohi bi t i ng di smi ssal  absent  

a showi ng t hat  t he par t y i t sel f  bear s some r esponsi bi l i t y  f or  

t he f ai l ur e of  i t s  at t or ney- r epr esent at i ve t o compl y wi t h t he 

cour t ' s  or der s. "  Johnson,  162 Wi s.  2d at  281.   

¶60 Thi s cour t  decl i ned t o adopt  such a r ul e,  conc l udi ng 

t hat  i t  was unwor kabl e and woul d under mi ne t he ci r cui t  cour t ' s  

abi l i t y  t o ef f ect i vel y admi ni st er  j udi c i al  busi ness.  The cour t  

expr essed concer n t hat  t he sanct i on of  di smi ssal  woul d become 

" t oot hl ess"  because cl i ent s coul d avoi d t he sanct i on s i mpl y by 

c l ai mi ng t hat  t hey wer e unawar e of  t hei r  at t or neys'  act i ons.  I d.  

at  283.  Bal anci ng t he equi t i es,  t he cour t  det er mi ned t hat  " i t  i s  

mor e equi t abl e t o al l ow t he adver se consequences t o f al l  upon 

t he shoul der s of  t he par t y who has chosen t he at t or ney,  r at her  

t han on t he adver sar y and t he ot her  l i t i gant s who awai t  t hei r  

day i n cour t . "  I d.  at  285.   

¶61 The concer ns of  t he Johnson cour t  f or  bot h equi t y and 

ef f ect i ve j udi c i al  admi ni st r at i on r emai n cent r al  t o t hi s  cour t ' s  

anal ysi s.  However ,  we depar t  f r om t he Johnson cour t ' s  concl usi on 
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t hat  i t  woul d be i nequi t abl e t o adopt  a r ul e aki n t o t he 

pr of f er ed r ul e or  t hat  i t  woul d necessar i l y  r esul t  i n 

i nef f ect i ve and " t oot hl ess"  admi ni st r at i on of  j ust i ce.  

Accor di ngl y,  we det er mi ne t hat  i t  i s  an er r oneous exer ci se of  

di scr et i on f or  a c i r cui t  cour t  t o ent er  a sanct i on of  di smi ssal  

wi t h pr ej udi ce,  i mput i ng t he at t or ney' s conduct  t o t he c l i ent ,  

wher e t he cl i ent  i s  bl amel ess.  To t he ext ent  t hat  Johnson can be 

i nt er pr et ed as concl udi ng t hat  t he c l i ent ' s conduct  i s 

i r r el evant  or  t hat  a di smi ssal  wi t h pr ej udi ce i s  war r ant ed even 

when t he cl i ent  i s  bl amel ess,  t hen t hat  par t  of  Johnson i s 

over r ul ed. 10  

¶62 We f i nd per suasi ve t he f i ve r easons set  f or t h i n t he 

concur r i ng opi ni on i n Johnson whi ch suppor t  our  det er mi nat i on.   

One,  as a pr act i cal  mat t er ,  a l ayper son or di nar i l y 
cannot  be expect ed t o super vi se hi s or  her  at t or ney 
t hr ough ever y pr et r i al  phase of  l i t i gat i on.  .  .  .  

Two,  t he consequence f or  t he bl amel ess l i t i gant  whose 
case i s di smi ssed i s ext r aor di nar i l y  sever e.  The 
l i t i gant  never  get s t he oppor t uni t y f or  a t r i al  on t he 
mer i t s.  .  .  .  

                                                 
10 The di ssent  and concur r ence cont end t hat  f r om such a 

change i n t he l aw,  i t  f ol l ows t hat  t he c i r cui t  cour t ' s  conduct  
was beyond t he l i mi t s of  i t s  di scr et i on.  Di ssent ,  ¶102;  
concur r ence,  ¶96.   As expl ai ned above,  t her e i s no quest i on t hat  
t he c i r cui t  cour t ' s  deci s i on woul d be wi t hi n i t s di scr et i on 
under  t he Johnson st andar d t hat  was i n ef f ect  at  t he t i me of  t he 
deci s i on.  Under  t he st andar d we adopt  her e,  t he c i r cui t  cour t  
must  f i nd t hat  t he c l i ent  i s  not  bl amel ess bef or e i t  can di smi ss  
a case wi t h pr ej udi ce;  t hat  i s  pr eci sel y what  t he c i r cui t  cour t  
di d her e.  Thus,  under  ei t her  st andar d,  t he c i r cui t  cour t ' s  
exer ci se of  di scr et i on was pr oper .  That  a c i r cui t  cour t  
exer ci sed di scr et i on appr opr i at e t o t he st r i ct er  st andar d 
est abl i shed her e does not  r ender  i t s conduct  beyond t he l i mi t s 
of  i t s  di scr et i on under  t he pr evi ous,  l ess- st r i ct  st andar d.  
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Thr ee,  t he har m t o t he opposi ng par t y i s or di nar i l y  
l i mi t ed,  and t he opposi ng par t y can be compensat ed.  

Four ,  t he c i r cui t  cour t  has ot her  sanct i ons avai l abl e 
t o i t  shor t  of  di smi ssal  of  t he l i t i gant ' s case wi t h 
pr ej udi ce,  t he most  sever e sanct i on possi bl e.  
Sanct i ons coul d be i mposed on t he l awyer  per sonal l y.  

Fi ve,  whi l e a c i r cui t  cour t ' s  ef f or t s t o move t he 
docket  expedi t i ousl y ar e i mpor t ant ,  di smi ssi ng act i ons 
f or  counsel ' s f ai l ur e t o compl y wi t h cour t  or der s does 
not  necessar i l y  f ost er  sound,  speedy admi ni st r at i on of  
j ust i ce.   

I d.  at  290- 291 ( Abr ahamson,  J. ,  concur r i ng)  ( f oot not es omi t t ed;  

c i t at i ons omi t t ed) .  

¶63 Our  depar t ur e f r om Johnson has been f or ewar ned by mor e 

r ecent  cases t hat  addr ess t he i ssue of  i mput i ng an at t or ney' s 

conduct  t o a c l i ent  i n t he cont ext  of  di smi ssal  wi t h pr ej udi ce 

as a sanct i on. 11 I n St at e v.  Smyt he,  t hi s cour t  descr i bed t he 

ci r cumst ances i n whi ch t he egr egi ous conduct  of  t he at t or ney may 

be i mput ed t o t he c l i ent  i n or der  t o j ust i f y di smi ssal .  The 

cour t  gave exampl es,  such as a par t y ' s f ai l ur e t o act  as a 

r easonabl e and pr udent  per son and f ai l ur e t o i nqui r e about  t he 

pr oceedi ngs.  225 Wi s.  2d at  469- 70 n. 11 ( c i t i ng Char ol ai s,  92 

Wi s.  2d at  514) .  Mor e r ecent l y t he cour t  i n Gar f oot  v.  Fi r eman' s 

Fund I ns.  Co. , af t er  di scussi ng Johnson,  Char ol ai s,  and Smyt he,  

set  f or t h a st andar d:  When an at t or ney' s conduct  i s egr egi ous 

                                                 
11 Though t he gener al  r ul e i n ot her  j ur i sdi ct i ons mor e 

cl osel y al i gns wi t h Johnson and count enances di smi ssal  wi t h 
pr ej udi ce r egar dl ess of  c l i ent  f aul t ,  t her e ar e numer ous 
j ur i sdi ct i ons t hat  demand consi der at i on of  c l i ent  conduct  bef or e 
i mput i ng at t or ney conduct .  See Annot at i on,  I ncompet ence of  
counsel  as gr ound f or  r el i ef  f r om st at e cour t  c i v i l  j udgment ,  64 
A. L. R. 4t h 323 ( 1988,  updat ed 2004) ,  § 4d.  
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" t he t r i al  cour t  i s  t o consi der  t he c l i ent ' s f ai l ur e t o act  i n a 

r easonabl e and pr udent  manner ,  and t he cl i ent ' s knowl edge of  or  

compl i c i t y i n t hat  conduct ,  i n deci di ng whet her  t o i mput e t he 

at t or ney' s conduct  t o t he c l i ent  f or  pur poses of  a sanct i on. "  

228 Wi s.  2d at  728. 12 

¶64 Even i f  t he r ecor d suppor t s t he v i ew t hat  t he c l i ent ,  

I ndust r i al ,  was not  i t sel f  di r ect l y t o bl ame f or  t hose f ai l ur es,  

i t  does not  f ol l ow t hat  I ndust r i al  i s  wi t hout  f aul t .  

I ndust r i al ' s  f aul t  l i es i n i t s f ai l ur e t o act  i n a r easonabl e 

and pr udent  manner  when i t  knew or  had r eason t o know t hat  i t s 

at t or ney was f ai l i ng t o pr oper l y manage t he case.  

¶65 The ci r cui t  cour t  r el i ed on sever al  f act s i n assessi ng 

I ndust r i al ' s  r ol e i n t he di smi ssal .  Fi r st ,  Di ppel  was pr esent  at  

t he Oct ober  2003 hear i ng on mot i ons t o di smi ss i n whi ch t he 

par t i es coul d conduct  no busi ness because of  I ndust r i al ' s  

at t or ney' s f ai l ur e t o pr ovi de copi es of  I ndust r i al ' s  r esponse t o 

t he mot i ons.  Di ppel  was al so pr esent  at  t he November  2003 

hear i ng i n whi ch t he ci r cui t  cour t  f i r st  i mposed sanct i ons upon 

I ndust r i al .   

¶66 The cour t  al so r evi ewed Di ppel ' s  af f i davi t  and,  i n i t s 

August  10,  2004,  deci s i on,  f ound t hat  t he af f i davi t  demonst r at ed 

                                                 
12 Al t hough a c i r cui t  cour t  must  consi der  t he c l i ent ' s  

conduct  when i mposi ng sanct i ons gener al l y,  t he f ocus of  our  
i nqui r y i s mor e l i mi t ed.   We consi der  t he c l i ent ' s  
bl amewor t hi ness onl y i n t he cont ext  of  t he sanct i on of  di smi ssal  
wi t h pr ej udi ce.   
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t hat  some of  hi s at t or ney' s conduct  shoul d have r ai sed 

suspi c i ons: 13 

The subsequent  [ i . e. ,  t o t he November  2003 hear i ng]  
cont act s Mr .  Di ppel  had wi t h [ I ndust r i al ' s  at t or ney]  
shoul d have r ai sed suspi c i on as t o hi s abi l i t i es t o 
pr osecut e t he case.  .  .  .  Mer el y because he r el i ed on 
[ hi s at t or ney' s]  assur ance t hat  t hi ngs wer e bei ng 
t aken car e of  does not  exoner at e Mr .  Di ppel  f r om t he 
consequences and sanct i ons.  

At  t he Oct ober  2004 hear i ng on I ndust r i al ' s  mot i on f or  

r econsi der at i on,  t he c i r cui t  cour t  f ur t her  expl ai ned t he r ol e of  

t he af f i davi t  i n i t s deci s i on:  

[ I ] n t hat  af f i davi t  i s  suf f i c i ent  cont act s wi t h 
[ I ndust r i al ' s  at t or ney]  wher e t hi ngs wer e not  bei ng 
accompl i shed and hi s concer ns wer e el evat ed t hat  t he 

                                                 
13 Whet her  t he c i r cui t  cour t  shoul d have gr ant ed an 

evi dent i ar y hear i ng was not  r ai sed as an i ssue on appeal  and i s 
not  bef or e us.  We not e t hat  on a mot i on f or  a sanct i on of  
di smi ssal  wi t h pr ej udi ce t hat  i f  t he c i r cui t  cour t  r el i es upon 
di sput ed f act s or  i nf er ences f r om t hose f act s i n i t s deci s i on,  
an evi dent i ar y hear i ng,  r at her  t han si mpl y or al  ar gument  based 
on br i ef s,  af f i davi t s,  and deposi t i ons,  i s  necessar y t o r esol ve 
t he di sput es.  Gar f oot ,  228 Wi s.  2d at  725 n.  8.  See al so St at e 
v.  Jason R. N. ,  201 Wi s.  2d 646,  648,  549 N. W. 2d 752 ( Ct .  App.  
1996) .  I n t hi s case,  t he c i r cui t  cour t  di d not  r el y on 
I ndust r i al ' s  at t or ney' s c l ai ms dur i ng t he June 14,  2004 hear i ng 
t hat  Di ppel  was awar e of  t he subst ance of  t hat  hear i ng and t he 
Febr uar y 23 hear i ng.  Rat her ,  t he cour t  r el i ed on Di ppel ' s 
af f i davi t  as suppor t  f or  t he v i ew t hat  I ndust r i al  di d not  act  
r easonabl y and pr udent l y.  

The di ssent  asser t s t hat  Di ppel ' s af f i davi t  r ai ses di sput ed 
f act s or  t hat  mor e t han one r easonabl e i nf er ence can be dr awn 
f r om t he f act s set  f or t h i n t he af f i davi t .  Di ssent ,  ¶¶127- 28.  
However ,  t he f act s i n t he af f i davi t  ar e not  di sput ed,  and t he 
ci r cui t  cour t  made no f act ual  i nf er ences f r om t he af f i davi t .  
Rat her ,  i t  det er mi ned t hat  t he f act s i n t he af f i davi t  suppor t ed 
t he l egal  concl usi on t hat  I ndust r i al  was not  bl amel ess.  
I ndust r i al  di sput es t hat  l egal  concl usi on,  but  not  t he f act s 
upon whi ch i t  i s  based.  



No.  2005AP189   

 

28 
 

f l ags had t o be up .  .  .  .  Even t he af f i davi t  t hat  
[ Di ppel ]  f i l es i n t hi s mat t er  [ i . e. ,  t he mot i on f or  
r econsi der at i on]  basi cal l y suppor t s t he connect i ons 
t hat  t he Cour t  had made.  

¶67 I n t he af f i davi t  Di ppel  st at es t hat  he cont act ed hi s 

at t or ney about  t he st at us of  di scover y af t er  t he def endant s 

f i l ed a r esponse t o t he l awsui t ,  af t er  t he November  17 

schedul i ng conf er ence,  i n Januar y,  and i n Febr uar y.  Dur i ng t hat  

per i od,  t he at t or ney assur ed hi m t hat  he was managi ng t he case 

appr opr i at el y.   

¶68 The af f i davi t  t hen descr i bes a change i n t he 

at t or ney' s behavi or  t owar d Di ppel :   

Dur i ng t he Febr uar y,  Mar ch and Apr i l  t i mef r ame,  I  made 
r epeat ed phone cal l s t o [ my at t or ney' s]  of f i ce and 
sent  emai l s r egar di ng t he st at us of  t he case,  t he 
st at us of  t he wi t ness l i s t  and exper t s and t he s t at us 
of  di scover y.  Rar el y was I  abl e t o r each [ my at t or ney]  
by phone,  and r ar el y di d he r et ur n my phone cal l s.  

These st at ement s,  t oget her  wi t h Di ppel ' s pr esence at  t he Oct ober  

and November  hear i ngs,  pr ovi de a suf f i c i ent  basi s f or  t he 

concl usi on t hat  I ndust r i al  f ai l ed t o act  i n a r easonabl e and 

pr udent  manner .  I ndust r i al  knew or  had r eason t o know t hat  i t s 

at t or ney was f ai l i ng t o pr oper l y manage t he case. 14 

                                                 
14 I ndust r i al ' s  at t or ney r ecei ved a publ i c r epr i mand 

pur suant  t o SCR 22. 09 f or  hi s conduct  i n t hi s case ( Repr i mand 
06- OLR- 12) ,  and t he di ssent  c l ai ms t hat  t he r epr i mand shows t hat  
I ndust r i al  was bl amel ess.  Di ssent ,  ¶¶103,  114,  164- 65.  That  v i ew 
i s i ncor r ect .  The r epr i mand makes cl ear  t hat  t he at t or ney' s 
conduct  was egr egi ous,  and t hat  t he at t or ney made 
mi sr epr esent at i ons t o Di ppel  and t o t he cour t .  Those cl ai ms ar e 
not  i n doubt  her e.  The quest i on i s whet her  I ndust r i al  f ai l ed t o 
act  r easonabl y and pr udent l y when i t  became appar ent  t hat  i t s  
at t or ney was f ai l i ng t o do hi s j ob.   
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¶69 Addi t i onal l y,  I ndust r i al  bear s some r esponsi bi l i t y  f or  

t he di smi ssal  wi t h pr ej udi ce.  The ci r cui t  cour t  i ni t i al l y 

ent er ed an or der  of  di smi ssal  wi t hout  pr ej udi ce t hat  st at ed 

expl i c i t l y  t he condi t i ons under  whi ch i t  woul d ent er  a di smi ssal  

wi t h pr ej udi ce.  I ndust r i al  was awar e of  t hose condi t i ons and t he 

consequences of  f ai l i ng t o pay $3, 926. 81 i n at t or ney' s f ees and 

r e- f i l e.  I t s f ai l ur e t o do so was nei t her  r easonabl e nor  

pr udent . 15  

                                                                                                                                                             
Mor eover ,  t he di ssent  f ai l s  t o adequat el y account  f or  t he 

l i mi t at i ons i nher ent  t o t he Rul es of  Pr of essi onal  Conduct  f or  
At t or neys and t o di sci pl i nar y hear i ngs,  whi ch by desi gn do not  
f or m t he basi s f or  r esponsi bi l i t y  f or  t he pur pose of  c i v i l  
l i t i gat i on.  The pr eambl e t o SCR 20 makes t hi s c l ear :  

Vi ol at i on of  a r ul e shoul d not  gi ve r i se t o a cause of  
act i on nor  shoul d i t  cr eat e any pr esumpt i on t hat  a 
l egal  dut y has been br eached.  The r ul es ar e desi gned 
t o pr ovi de gui dance t o l awyer s and t o pr ovi de a 
st r uct ur e f or  r egul at i ng conduct  t hr ough di sci pl i nar y 
agenci es.  They ar e not  desi gned t o be a basi s f or  
c i v i l  l i abi l i t y .  

SCR 20,  Pr eambl e ( 2006) .  The i mpl i cat i on t hat  t he r esul t s of  
I ndust r i al ' s  at t or ney' s di sci pl i nar y hear i ng ought  t o bear  on 
t he r esul t  of  t hi s case r i sks subver t i ng t he pur pose of  t he 
r ul es by openi ng t hem t o use by l i t i gant s as " pr ocedur al  
weapons. "  I d.  See al so Yor gan v.  Dur ki n,  2006 WI  60,  ¶25,  n. 8,  
290 Wi s.  2d 671,  715 N. W. 2d 160;  Wi l l i ams v.  Rexwor ks,  I nc. ,  
2004 WI  App 228,  ¶20,  277 Wi s.  2d 495,  691 N. W. 2d 897.  

15 The di ssent ' s asser t i ons t hat  i n or der  t o avoi d a 
di smi ssal  wi t h pr ej udi ce a c l i ent  must  now under st and,  assess,  
and moni t or  t he at t or ney " ever y st ep of  t he way"  ( di ssent ,  ¶136)  
mi si nt er pr et s our  hol di ng.  I t  f ai l s  t o acknowl edge t he cl i ent ' s 
r esponsi bi l i t y  f or  t he di smi ssal  when he had bot h not i ce of  t he 
pot ent i al  of  a di smi ssal  wi t h pr ej udi ce and a r easonabl e 
oppor t uni t y t o avoi d i t .  
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¶70 I ndust r i al  f ai l ed t o act  despi t e havi ng an oppor t uni t y 

and i nst r uct i ons how t o pr event  i t s case f r om bei ng di smi ssed 

wi t h pr ej udi ce.  The f i r st  or der  of  di smi ssal  ( wi t hout  pr ej udi ce)  

st at ed expl i c i t l y  t hat  " [ i ] f  60 days pass and t he at t or neys'  

f ees ar e not  pai d and/ or  t he case i s not  r e- f i l ed,  t hen t he 

di smi ssal  of  t hi s case aut omat i cal l y wi l l  be deemed t o be a 

di smi ssal  wi t h pr ej udi ce. "  Ul t i mat el y,  however ,  I ndust r i al  chose 

t o do nei t her .  Fi nal l y,  on December  9,  2004,  t he cour t  ent er ed a 

j udgment  of  di smi ssal  wi t h pr ej udi ce.  The or der  pr ovi ded t hat  

t he di smi ssal  was " based on t he f ai l ur e t o pay sanct i ons and t o 

r e- f i l e t he case. "  

¶71 I n i t s di smi ssal  of  t hi s case wi t hout  pr ej udi ce t he 

c i r cui t  cour t  pr ovi ded not i ce t o I ndust r i al  t hat  i t s  case was i n 

danger  of  bei ng di smi ssed wi t h pr ej udi ce.  Whet her  a c l i ent  act s  

r easonabl y and pr udent l y depends i n par t  on whet her  t he c l i ent  

knew,  or  shoul d have known,  about  t he at t or ney' s f ai l ur es and 

whet her  t he c l i ent  f ai l ed t o act  t o cor r ect  t he s i t uat i on when 

pr esent ed wi t h an oppor t uni t y t o do so.  Thus,  bef or e a c l i ent  i s  

subj ect ed t o di smi ssal  wi t h pr ej udi ce,  t he c l i ent  shoul d have 

not i ce t hat  t he cour t  i s  consi der i ng such a har sh sanct i on.  Her e 

Di ppel  knew t hat  t he cour t  was consi der i ng t he di smi ssal  wi t h 

pr ej udi ce sanct i on and was gi ven an oppor t uni t y by t he cour t  t o 

avoi d t hose consequences.  

¶72 I ndust r i al  at t empt s t o j ust i f y i t s i nact i on by 

asser t i ng t hat  i t  coul d not  compl y wi t h t he condi t i ons t hat  t he 

cour t  set  f or  avoi di ng t he sanct i on of  di smi ssal  wi t h pr ej udi ce.  

I n i t s br i ef  i t  ar gues t hat  t he cour t  er r ed when i t  r equi r ed 
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t hat  I ndust r i al  " ' demonst r at e .  .  .  t he v i abi l i t y  of  t he 

al l egat i ons agai nst  t he Mar quar dt  Def endant s f r om bot h a f act ual  

and l egal  basi s, '  af t er  whi ch t he ci r cui t  cour t  mi ght  have 

per mi t t ed t he case t o be r e- f i l ed. "  I ndust r i al  cont ends t hat  t he 

r equi r ement  of  a hear i ng on vi abi l i t y  cr eat es an undef i ned and 

i mper mi ssi bl e bar r i er . 16  

¶73 I ndust r i al  mi sconst r ues t he r ecor d i n t wo r espect s.  

Fi r st ,  t he hear i ng on vi abi l i t y  was not  a condi t i on t hat  had t o 

be met  bef or e t he r e- f i l i ng of  t he case.  To t he ext ent  t hat  

I ndust r i al  i nt er pr et s t he Sept ember  2004 or der  t o di smi ss 

wi t hout  pr ej udi ce as set t i ng f or t h such a r equi r ement ,  

I ndust r i al  mi sr eads t he or der .  

¶74 Addi t i onal l y,  t he cour t  set  f or t h t he r at i onal e of  i t s 

Sept ember  2004 or der  of  di smi ssal  wi t hout  pr ej udi ce by 

i ncor por at i ng i nt o t he or der  i t s August  10,  2004,  wr i t t en 

deci s i on.  I n t hat  deci s i on t he cour t  st at ed:   

The mot i ons t o di smi ss ar e gr ant ed wi t hout  pr ej udi ce 
subj ect  t o t he condi t i on t hat  any r e- f i l i ng woul d 
r equi r e pl ai nt i f f s t o pay t he at t or neys f ees r el at ed 
t o di scover y f ai l ur es.  I f  t he at t or neys f ees ar e pai d 
and t he case i s r e- f i l ed,  t he Cour t  r equi r es t hat  
pl ai nt i f f s ar e i mmedi at el y subj ect  t o a hear i ng t o 
demonst r at e t he v i abi l i t y  of  t he al l egat i ons i n t he 
compl ai nt  f r om a f act ual  and l egal  basi s bef or e t he 
case can pr oceed t o any f ur t her  schedul i ng.  

                                                 
16 We quest i on whet her  t he i ssue of  an uncl ear  st andar d i s 

r i pe and shoul d even be bef or e us.  Af t er  al l ,  I ndust r i al  never  
asked f or  a hear i ng,  and t hus no st andar d——whet her  c l ear l y or  
uncl ear l y def i ned——was ever  appl i ed.  Never t hel ess,  we det er mi ne 
t hat  t he cont ext  i n whi ch t he vi abi l i t y  hear i ng ar ose and t he 
cour t ' s  st at ement s about  such a hear i ng pr ovi de suf f i c i ent  
c l ar i t y f or  I ndust r i al  t o have pr oceeded.  
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¶75 Second,  t he cont ext  i n whi ch t he vi abi l i t y  hear i ng 

ar ose and t he cour t ' s  st at ement s about  such a hear i ng pr ovi de 

suf f i c i ent  c l ar i t y f or  I ndust r i al  t o pr oceed. 17 I n i t s r esponse 

t o I ndust r i al ' s  compl ai nt ,  Mar quar dt  asser t ed t he af f i r mat i ve 

def ense t hat  I ndust r i al ' s  c l ai ms wer e f r i vol ous.  Mar quar dt  agai n 

asser t ed t hat  t he c l ai ms wer e f r i vol ous i n i t s mot i on f or  

di smi ssal ,  summar y j udgment ,  and f or  sanct i ons f i l ed on Apr i l  

14,  2004.  The memor andum i n suppor t  of  t hat  mot i on asked f or  

sanct i ons pur suant  t o Wi s.  St at .  §§ 814. 025,  804. 12( 2) ,  and 

802. 05. 18 These st at ut es pr ovi de f or  sanct i ons upon a 

det er mi nat i on t hat  t he c l ai m i s f r i vol ous.  A cl ai m i s f r i vol ous 

i f  i t  i s  not  wel l - gr ounded i n f act  or  l aw.  Jandr t  v.  Jer ome 

Foods,  I nc. ,  227 Wi s. 2d 531,  550,  597 N. W. 2d 744 ( 1999) .  

                                                 
17 Admi t t edl y,  t he c i r cui t  cour t  descr i bes t he showi ng of  

v i abi l i t y  i n di spar at e ways.  At  var i ous t i mes i t  st at es t hat  
I ndust r i al  must  " demonst r at e .  .  .  t he v i abi l i t y  of  t he 
al l egat i ons .  .  .  f r om bot h a f act ual  and l egal  basi s" ;  " shoul d 
be abl e make some ki nd of  pr i ma f aci e showi ng t hat  t her e was 
mer i t " ;  shoul d pr esent  evi dence " beyond t he .  .  .  al l egat i ons i n 
t he compl ai nt " ;  and must  make " a showi ng of  s i gni f i cant  mer i t . "  
Nonet hel ess,  t he di scussi ons t ake pl ace wi t hi n t he cont ext  of  
pl ausi bl e asser t i ons t hat  I ndust r i al ' s  c l ai ms ar e f r i vol ous,  and 
t he cour t ' s  st at ement s al l  suggest  t hat  I ndust r i al  must  make a 
showi ng suf f i c i ent  t o pr oceed ( and not  enough t o succeed on t he 
mer i t s,  f or  exampl e) .  Thi s pr ovi des suf f i c i ent  c l ar i t y f or  
I ndust r i al  t o concl ude t hat  t he showi ng was j ust  enough t o al l ay 
doubt s t hat  t he compl ai nt  was f r i vol ous.  

18 Sect i on 814. 025 pr ovi des t hat  cost s and at t or ney' s f ees 
may be i mposed i f  t he c l ai m i s deemed f r i vol ous.  
Sect i on 804. 12( 2)  pr ovi des f or  a myr i ad of  di scover y sanct i ons,  
i ncl udi ng di smi ssal  of  t he act i on.  Sect i on 802. 05 r equi r es t hat  
a pl eadi ng be " wel l - gr ounded i n f act  [ and]  war r ant ed by exi st i ng 
l aw or  a good f ai t h ar gument  ext endi ng t he l aw. "  
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¶76 At  t he June 14 hear i ng,  when wei ghi ng i t s opt i ons,  t he 

c i r cui t  cour t  consi der ed t he asser t i ons t hat  t he c l ai ms wer e 

f r i vol ous:   

One of  t he t hi ngs i n t he br i ef  was t he f act  t hat  t hi s 
was f r i vol ous .  .  .  .  I f  i t ' s  di smi ssed wi t h 
pr ej udi ce,  I ' m not  goi ng t o wor r y about  
f r i vol ous.  .  .  .  The ot her  opt i on mi ght  i ncl ude 
basi cal l y st ar t i ng out  wi t h,  i nst ead of  hol di ng a 
mer i t  hear i ng,  t he i ssue of  val i di t y,  wher e he i s t o 
come up wi t h t he oppor t uni t y t o demonst r at e t hat  t hi s 
i s not  a f r i vol ous case.  

¶77 As not ed above,  t he cour t  i n i t s August  10,  2004,  

wr i t t en deci s i on def i ned what  woul d have t o be shown at  t he 

hear i ng as " a hear i ng t o demonst r at e t he v i abi l i t y  of  t he 

al l egat i ons i n t he compl ai nt  f r om a f act ual  and l egal  basi s. "  

¶78 The i ssue was agai n di scussed at  t he Oct ober  21,  2004,  

mot i on f or  r econsi der at i on hear i ng.  Ther e,  Mar quar dt ' s at t or ney 

expl ai ned:  

[ T] he f act  of  t he mat t er  i s t hi s case was supposed t o 
have had a f act ual  and l egal  basi s s i nce i t  was f i l ed 
i n 2003.  Havi ng t he hear i ng and showi ng t hat  i t  has a 
f act ual  and l egal  basi s shoul dn' t  be an i ssue f or  
t hese pl ai nt i f f s.  They' r e al r eady supposed t o have 
t hat .  That ' s supposed t o be set  i n st one.  .  .  .   

The f act  of  t he mat t er  i s t he def endant s deser ve t o 
have t hi s mat t er  r esol ved.  Ther e i s no mer i t  t o t hi s 
case.  That ' s what  we' ve been ar gui ng f r om t he 
begi nni ng.  We' ve act ual l y asked f or  sanct i ons f or  
f r i vol ousness.  

The hear i ng on vi abi l i t y  was r ai sed and di scussed i n t he cont ext  

of  t he asser t i on t hat  I ndust r i al ' s  al l egat i ons wer e f r i vol ous.  

The st andar d t o meet  t he asser t i ons of  f r i vol ousness i s wel l  

def i ned:  I ndust r i al  woul d onl y have t o make a showi ng t hat  i t s 
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al l egat i ons had enough basi s i n l aw and f act  t o sat i sf y 

Wi s.  St at .  § 802. 05.  

¶79 The hear i ng on vi abi l i t y  was not ,  however ,  a hear i ng 

on t he mot i ons f or  sanct i ons f or  f r i vol ousness.  Rat her ,  gi ven 

t he hi st or y of  t hi s case,  i t  was a measur e t ai l or ed t o f or est al l  

one of  t he pr i nc i pal  har ms pr eci pi t at ed by I ndust r i al ' s  act i ons.  

One year  af t er  t hi s case had been f i l ed,  t he Mar quar dt  

def endant s st i l l  di d not  know what  al l egat i ons appl i ed t o whi ch 

def endant s,  and di d not  know t he f act ual  basi s of  I ndust r i al ' s  

al l egat i ons.  The hear i ng on v i abi l i t y  was t her ef or e l ess a 

puni t i ve measur e agai nst  I ndust r i al  t han a way t o mi t i gat e 

f ut ur e har m. 19 Because t he st andar d I ndust r i al  woul d have t o meet  
                                                 

19 The di ssent  mai nt ai ns t hat  I ndust r i al  i s  pr oper l y seen as 
t he v i ct i m i n t hi s case.  Di ssent ,  ¶¶103,  164.  Thi s i gnor es t he 
l ar ger  poi nt  t hat  i t  i s  t he Mar quar dt  def endant s who have 
suf f er ed her e,  and who ar e t r ul y not  t o bl ame f or  t hat  
suf f er i ng.  They have been dr awn i nt o l i t i gat i on whi ch has been 
pr ot r act ed f or  r easons beyond t hei r  cont r ol ,  t hey have compl i ed 
wi t h cour t  or der s,  and yet  t hey st i l l  do not  have suf f i c i ent  
i nf or mat i on t o det er mi ne what  causes of  act i on appl y t o whi ch 
def endant  or  t he f act ual  basi s of  t he al l egat i ons.  I n cont r ast ,  
I ndust r i al  had t he oppor t uni t y t o put  t he l i t i gat i on back on 
t r ack,  and t o r e- f i l e t he case.  To al l ow I ndust r i al  t o cont i nue 
wi t hout  compensat i ng Mar quar dt  f or  i t s  r easonabl e at t or ney f ees 
and wi t hout  gi v i ng Mar quar dt  some i dea of  what  causes of  act i on 
appl y t o whi ch def endant s and of  t he f act ual  basi s f or  t he 
al l egat i ons,  as appear s t o be t he di ssent ' s  pr ef er r ed r out e,  
woul d be t o put  t he onus of  I ndust r i al ' s  act i ons on a par t y t hat  
i s  c l ear l y i nnocent  of  wr ongdoi ng.   

Si mi l ar l y,  t he di ssent ' s di ssat i sf act i on wi t h I ndust r i al ' s  
choi ce bet ween r e- f i l i ng on condi t i on of  payi ng at t or ney f ees 
and havi ng a v i abi l i t y  hear i ng i gnor es t he choi ce f r om 
Mar quar dt ' s per spect i ve.  Di ssent ,  ¶157.  Al l owi ng I ndust r i al  t o 
s i mpl y r e- f i l e woul d r equi r e Mar quar dt  t o cont i nue payi ng 
at t or ney f ees f or  a l awsui t  about  whi ch i t  di d not  have even 
basi c i nf or mat i on.  
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was suf f i c i ent l y def i ned,  and because a v i abi l i t y  hear i ng i s an 

appr opr i at e r esponse t o t he par t i cul ar  v i ol at i ons of  t hi s case,  

I ndust r i al ' s  at t empt  t o j ust i f y i t s i nact i on i s unper suasi ve.  

¶80 I n i mposi ng t he sanct i on of  di smi ssal  wi t h pr ej udi ce 

t he cour t  consi der ed t he i ssue of  whet her  t he c l i ent  was 

bl amel ess.  Her e t he cour t  exami ned t he cl i ent ' s conduct  and 

concl uded t hat  t he c l i ent  was at  f aul t  f or  f ai l i ng t o act  i n a 

r easonabl e and pr udent  manner .  That  concl usi on i s one t hat  a 

r easonabl e j udge coul d make.  The cour t  t her ef or e di d not  

er r oneousl y exer ci se i t s di scr et i on i n di smi ssi ng t he case.   

V 

¶81 I ndust r i al ' s  t hi r d ar gument  i s t hat  t he c i r cui t  

cour t ' s  deci s i on t o di smi ss t he case wi t h pr ej udi ce was an 

er r oneous exer ci se of  di scr et i on because i t  based t hat  deci s i on 

on a mi st ake of  f act .  Dur i ng t he June 14,  2004,  hear i ng,  bot h 

pl ai nt i f f ' s  and def endant s '  at t or neys mi st akenl y st at ed t hat  

Di ppel  had been pr esent  at  t he Febr uar y 23 hear i ng i n whi ch t he 

cour t  admoni shed I ndust r i al ' s  at t or ney about  i t s di scover y 

f ai l ur es and i ssued t he mot i on t o compel .  The cour t  of  appeal s 

det er mi ned t hat  t he c i r cui t  cour t  had " cor r ect ed t he mi st ake and 

r easonabl y concl uded t hat  i t  was not  of  such i mpor t ance as t o 

upset  i t s f i nal  det er mi nat i on. "  I ndust r i al  Roof i ng Ser vi ces,  

I nc.  v.  Mar quar dt ,  No.  2005AP189,  unpubl i shed sl i p op. ,  ¶23 

( Wi s.  Ct .  App.  Dec.  28,  2005) .  We agr ee.  

¶82 As t he cour t  of  appeal s not ed,  t he c i r cui t  cour t  

addr essed t he mi st ake i n t he Oct ober  2004 mot i on f or  

r econsi der at i on hear i ng.  The cour t  acknowl edged t hat  i t  had been 
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mi st aken,  and t hat  Di ppel  " wasn' t  t her e when I  gave a l ect ur e. "  

But ,  t he cour t  asked,  " Does t hat  make a di f f er ence i n t he 

Cour t ' s  mi nd? No. "  Rat her ,  i t  det er mi ned t hat  t he i nf or mat i on i n 

Di ppel ' s af f i davi t  pr ovi ded ampl e r eason t hat  I ndust r i al  ought  

t o have been awar e t hat  i t s at t or ney was not  adequat el y  

at t endi ng t o t he case.  

¶83 Thus,  whi l e t he cour t  was i ni t i al l y  mi st aken about  

Di ppel ' s pr esence at  t he Febr uar y 2004 hear i ng,  t he f act s of  t he 

case pr ovi de suf f i c i ent  r eason f or  t he cour t  t o concl ude t hat  

I ndust r i al  had r eason t o be concer ned about  i t s at t or ney' s 

management  of  t he case and t hat  I ndust r i al  di d not  act  

r easonabl y and pr udent l y.  Mor eover ,  t he cour t ' s  r emar ks at  t he 

Oct ober  mot i on hear i ng make i t  c l ear  t hat  i t  di d not  r el y on any 

mi st ake of  f act  i n r eachi ng i t s deci s i on t o di smi ss t he case 

wi t h pr ej udi ce.  Thus,  t he cour t ' s  deci s i on t o di smi ss wi t h 

pr ej udi ce was not  an er r oneous exer ci se of  di scr et i on.   

VI  

¶84 We wi l l  sust ai n a di scr et i onar y deci s i on so l ong as 

t he c i r cui t  cour t  has exami ned t he r el evant  f act s,  appl i ed a 

pr oper  st andar d of  l aw,  and,  usi ng a demonst r at ed r at i onal  

pr ocess,  r eached a concl usi on t hat  a r easonabl e j udge coul d 

r each.  Johnson,  162 Wi s.  2d at  273.  The r ecor d r eveal s t hat  t he 

c i r cui t  cour t  meet s t hat  st andar d i n t hi s case.   

¶85 I n sum,  we det er mi ne t hat  t he c i r cui t  cour t ' s  deci s i on 

t o di smi ss t hi s act i on wi t h pr ej udi ce was not  an er r oneous 

exer ci se of  di scr et i on.  The cour t  r easonabl y concl uded t hat  t he 

conduct  was egr egi ous.  We acknowl edge t hat  i t  i s  an er r oneous 
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exer ci se of  di scr et i on f or  a c i r cui t  cour t  t o i mpose t he 

sanct i on of  di smi ssal  wi t h pr ej udi ce when t he cl i ent  i s  

bl amel ess;  however ,  t he cour t  i n t hi s case consi der ed 

I ndust r i al ' s  conduct  i n i mposi ng t he sanct i on and f ound t hat  

I ndust r i al  was not  bl amel ess.  Fi nal l y,  we det er mi ne t hat  t he 

c i r cui t  cour t ' s  deci s i on was not  based on a mi st ake of  f act .  

Al t hough we depar t  f r om i t s  appl i cat i on of  Johnson,  we 

never t hel ess af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶86 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  concur .   

Thi s mat t er  i nvol ves t he i nt er pr et at i on of  t wo of  our  r ul es,  

Wi s.  St at .  §§ ( Rul es)  804. 12( 2) ( a) 3.  and 805. 03 ( 2003- 04) . 1  

Si mpl y st at ed,  bot h r ul es pr ovi de t hat  when a par t y f ai l s  t o 

compl y wi t h st at ut es gover ni ng pr ocedur e i n c i v i l  act i ons,  

i ncl udi ng an or der  t o make or  per mi t  di scover y,  " t he cour t  i n 

whi ch t he act i on i s pendi ng may make such or der s i n r egar d t o 

t he f ai l ur e as ar e j ust , "  i ncl udi ng di smi ssi ng t he act i on on t he 

mer i t s.   Sec.  804. 12( 2) ( a) 3. ;  805. 03.   The sanct i ons cr eat ed by 

t hese r ul es cont empl at e an act  of  di scr et i on by t he cour t .   Now,  

i n t he absence of  r ul e changes by t hi s cour t  or  i ndependent  

l egi s l at i ve act i on,  t he maj or i t y abandons our  pr ecedent  and 

st r i ps j udi c i al  of f i cer s of  t he di scr et i on c l ear l y est abl i shed 

by t hese r ul es t o i ssue or der s det er mi ned by t hem t o be j ust .   

The maj or i t y concl udes " i t  i s  an er r oneous exer ci se of  

di scr et i on f or  a c i r cui t  cour t  t o ent er  a sanct i on of  di smi ssal  

wi t h pr ej udi ce,  i mput i ng t he at t or ney' s conduct  t o t he c l i ent ,  

wher e t he cl i ent  i s  bl amel ess. "   Maj or i t y op. ,  ¶61.   Whi l e t hi s 

concl usi on i s wel l  i nt ent i oned,  i n t he absence of  any change 

i mpl ement ed as par t  of  our  r ul e- maki ng pr ocedur e,  I  cannot  j oi n 

t he maj or i t y opi ni on.   I  t her ef or e wr i t e separ at el y.  

¶87 Thi s i s not  t he f i r st  t i me t hi s i ssue has been 

addr essed by t hi s cour t .   Thi s quest i on was f i r st  addr essed i n 

1991 i n t he case of  Johnson v.  Al l i s  Chal mer s Cor p. ,  162 

Wi s.  2d 261,  470 N. W. 2d 859 ( 1991) .    

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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¶88 I n Johnson,  t he c i r cui t  cour t  was f aced wi t h mul t i pl e 

v i ol at i ons of  pr et r i al  di scover y or der s dur i ng a per sonal  i nj ur y  

act i on by t he Johnsons t hat  l ast ed f or  a per i od of  year s.   I d.   

at  267- 270.   At  t he hear i ng on def endant  Al l i s  Chal mer s'  mot i on 

t o di smi ss, 2 Mr s.  Johnson t est i f i ed t hat  she and her  husband 

pr ovi ded t hei r  at t or neys wi t h al l  r equest ed mat er i al s and wer e 

unawar e of  t he mot i ons t o di smi ss f i l ed by t he def endant s 

ear l i er  i n t he case.   I d.   at  270.   The ci r cui t  cour t  

never t hel ess gr ant ed Al l i s  Chal mer s'  mot i on t o di smi ss ( and 

deni ed t he mot i on f or  r econsi der at i on as t o Sper r y) .   I d.   at  

271- 72.   The cour t  of  appeal s af f i r med t he di smi ssal .   I d.  at  

272.  

¶89 Thi s cour t  i n Johnson r ecogni zed t hat  " [ a]  c i r cui t  

cour t ' s  deci s i on t o di smi ss an act i on i s di scr et i onar y, "  and 

" wi l l  be sust ai ned [ on appeal ]  i f  t he c i r cui t  cour t  has exami ned 

t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  and,  usi ng 

a demonst r at ed r at i onal  pr ocess,  r eached a concl usi on t hat  a 

r easonabl e j udge coul d r each. "   I d.   at  273 ( c i t at i ons omi t t ed) .   

Di smi ssal  i s  an er r oneous exer ci se of  di scr et i on " i f  t he 

aggr i eved par t y can est abl i sh ' a c l ear  and j ust i f i abl e excuse'  

f or  t he del ay. "   I d.   ( c i t at i on omi t t ed) .   Di smi ssal  i s  al so 

i mpr oper ,  t hat  i s ,  not  j ust ,  " unl ess bad f ai t h or  egr egi ous 

conduct  can be shown on t he par t  of  t he noncompl yi ng par t y. "   

I d.   at  275 ( c i t at i ons omi t t ed) .   Thi s cour t  r easoned t hat  t he 

sanct i on of  di smi ssal  wi l l  be sust ai ned i f  t her e i s a r easonabl e 

                                                 
2 A second mot i on had been pr evi ousl y gr ant ed on behal f  of  

def endant  Sper r y  Rand Cor por at i on,  but  was bei ng r econsi der ed at  
t he hear i ng.  
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basi s f or  t he c i r cui t  cour t ' s  det er mi nat i on t hat  t he 

noncompl yi ng par t y ' s conduct  was egr egi ous and t her e was no 

cl ear  and j ust i f i abl e excuse f or  t he par t y ' s noncompl i ance.   I d.  

at  276- 77.    

¶90 Appl y i ng t hese pr i nci pl es t o t he case bef or e i t ,  t hi s 

cour t  hel d t hat  t her e was no er r oneous exer ci se of  di scr et i on by 

t he c i r cui t  cour t  i n di smi ssi ng t he Johnsons'  c l ai ms.   I d.   at  

277.   Of  mor e i mpor t  t o t he pr esent  case,  t hi s cour t  al so 

r ej ect ed adopt i ng a per  se r ul e pr ohi bi t i ng di smi ssal  when t he 

f ai l ur e t o compl y wi t h cour t  or der s i s due t o counsel ' s conduct  

and t he par t y bear s no per sonal  r esponsi bi l i t y  f or  t hat  conduct .   

I d.   at  283.   Thi s cour t  r ecogni zed t hat  c i r cui t  cour t s may 

exer ci se t hei r  di scr et i on i n appr opr i at e cases by not  puni shi ng 

l i t i gant s f or  t hei r  counsel ' s er r or s or  mi sconduct .   I d.   at  

284.   Thi s cour t  made i t  c l ear  t hat  i t  pl aced i t s f ai t h i n t he 

c i r cui t  cour t ' s  j udgment  when t he ci r cui t  cour t  i mposes 

sanct i ons upon a par t y.   I d.   at  286.  

¶91 The Johnson cour t  was not  unani mous.   Then Just i ce 

Abr ahamson,  i n a separ at e concur r ence,  ur ged t hi s cour t  t o adopt  

a r ul e t hat  woul d not  i mput e counsel ' s conduct  t o t he l i t i gant  

wi t hout  consi der i ng t he per sonal  f aul t  of  t he l i t i gant .   I d.   at  

289 ( Abr ahamson,  J. ,  concur r i ng) .   I t  i s  t hat  r ul e t hat  we adopt  

t oday, 3 even t hough nei t her  Wi s.  St at .  § 804. 12( 2) ( a) 3.  nor  

§ 805. 03 have been subst ant i vel y al t er ed by t hi s cour t  or  by t he 

l egi s l at ur e.   

                                                 
3 Maj or i t y op. ,  ¶61.  
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¶92 The i nt er pr et at i on of  st at ut es and cour t  r ul es pr esent  

quest i ons of  l aw t hat  we r evi ew i ndependent l y.   St at e v.  

Sor enson,  2000 WI  43,  ¶15,  234 Wi s.  2d 648,  611 N. W. 2d 240.   

When const r ui ng st at ut es and cour t  r ul es,  we assume t hat  t he 

i nt ent  of  t he l egi s l at ur e or  t hi s cour t  i s  expr essed i n a 

st at ut e or  cour t  r ul e.   St at e v.  Deni s L. R. ,  2005 WI  110,  ¶35,  

283 Wi s.  2d 358,  699 N. W. 2d 154 ( c i t at i on omi t t ed) .   Ther ef or e,  

our  anal ysi s begi ns wi t h t he l anguage of  t he st at ut e or  r ul e.   

I d.   I n gener al ,  we gi ve st at ut or y l anguage i t s common,  

or di nar y,  and accept ed meani ng.   I d.   " Fur t her ,  we consi der  

l anguage ' i n t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on 

but  as par t  of  a whol e;  i n r el at i on t o t he l anguage of  

sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. ' "   I d.   ( quot i ng St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶46,  

271 Wi s.  2d 633,  681 N. W. 2d 110) .   I f  t hi s anal ysi s y i el ds no 

ambi gui t y,  our  i nqui r y ends.   I d.  

¶93 I  st ar t  wi t h Wi s.  St at .  § 804. 12( 2) ( a) 3.   That  sect i on 

pr ovi des i n r el evant  par t  t hat  i f  a par t y f ai l s  t o obey an or der  

t o pr ovi de or  per mi t  di scover y,  t he cour t  may make such or der s 

i n r egar d t o t he f ai l ur e as ar e j ust ,  " and among ot her s t he 

f ol l owi ng:  .  .  .  [ a] n or der  .  .  .  di smi ssi ng t he act i on or  

pr oceedi ng or  any par t  t her eof ,  or  r ender i ng a j udgment  by 

def aul t  agai nst  t he di sobedi ent  par t y"  ( emphasi s added) .   The 

pl ai n l anguage of  t he r ul e c l ear l y cont empl at es a c i r cui t  

cour t ' s  exer ci se of  di scr et i on,  and cl ear l y i ncl udes t he 

sanct i on of  di smi ssal  as a r emedy,  as t he Johnson cour t  so hel d.  
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¶94 I  l ook next  at  Wi s.  St at .  § 805. 03.   That  sect i on 

pr ovi des i n r el evant  par t  t hat  " f or  f ai l ur e of  any par t y t o 

compl y wi t h t he st at ut es gover ni ng pr ocedur e i n c i v i l  act i ons or  

t o obey any or der  of  cour t ,  t he cour t  .  .  .  may make such or der s 

i n r egar d t o t he f ai l ur e as ar e j ust ,  i ncl udi ng but  not  l i mi t ed 

t o or der s aut hor i zed under  s.  804. 12( 2) ( a) "  ( emphasi s added) .   

Once agai n,  t he pl ai n l anguage of  t he r ul e c l ear l y cont empl at es 

a c i r cui t  cour t ' s  exer ci se of  di scr et i on,  and c l ear l y i ncl udes 

t he sanct i on of  di smi ssal  as a r emedy,  as t he Johnson cour t  so 

hel d.       

¶95 A per  se r ul e t hat  " i t  i s  an er r oneous exer ci se of  

di scr et i on f or  a c i r cui t  cour t  t o ent er  a sanct i on of  di smi ssal  

wi t h pr ej udi ce,  i mput i ng t he at t or ney' s conduct  t o t he c l i ent ,  

wher e t he cl i ent  i s  bl amel ess[ , ] "  maj or i t y op. ,  ¶61,  depr i ves 

t he c i r cui t  cour t  of  t he ver y di scr et i on pr ovi ded wi t hi n t he 

st at ut e i t sel f .   Such a r ul e al so depr i ves t he c i r cui t  cour t  of  

a necessar y t ool  t o compel  compl i ance wi t h t he st at ut e by 

r emovi ng a cr i t i cal  power  t o sanct i on t he noncompl yi ng par t y.   I  

see no r eason t o adopt  such a r ul e now,  par t i cul ar l y when t hi s  

cour t  has al r eady r ej ect ed i t  i n t he past .  

¶96 I t  cer t ai nl y makes a di f f er ence whi ch of  t he Johnson 

t est s t hi s cour t  appl i es i n t hi s case.   I  happen t o agr ee wi t h 

now Chi ef  Just i ce Abr ahamson t hat  once t hi s cour t  adopt s t he 

Johnson concur r ence as t he st andar d t o be appl i ed i n t hi s case,  

a r ever sal  i s  war r ant ed.   Fi r st ,  I  agr ee t hat  t he c i r cui t  cour t  

di d not  appl y t he t est  we adopt  t oday when r ender i ng i t s 

deci s i on,  and by def i ni t i on,  t her ef or e,  i t s  conduct  was " beyond 
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t he l i mi t s of  di scr et i on. "   See di ssent ,  ¶102.   Second,  I  agr ee 

wi t h t he chi ef  j ust i ce t hat  I ndust r i al  Roof i ng ( as opposed t o 

i t s at t or ney)  was bl amel ess.   See di ssent ,  ¶103.   I f  I  wer e t o 

j oi n t he maj or i t y i n over r ul i ng Johnson,  I  woul d be f or ced t o 

j oi n t he di ssent  i n t hi s case.  

¶97 I t  i s  not  wi se t o abandon pr ecedent  unl ess t her e i s a 

compel l i ng r eason t o do so.   See Johnson Cont r ol s v.  Empl oyer s 

I ns.  of  Wausau,  2003 WI  108,  ¶¶94- 95,  264 Wi s.  2d 60,  665 

N. W. 2d 257.   I  f i nd no such compel l i ng r eason i n t hi s case.   

I ndust r i al  r epeat edl y f ai l ed t o compl y wi t h di scover y t hr oughout  

t he pendency of  t hi s case.   The ci r cui t  cour t  had been made 

awar e dur i ng t he pr oceedi ngs t hat  I ndust r i al ' s  at t or ney accept ed 

f aul t  f or  not  r espondi ng.   The ci r cui t  cour t  bent  over  backwar ds 

t o br i ng about  compl i ance wi t hout  havi ng t o di smi ss t he act i on,  

post poni ng and ul t i mat el y denyi ng t he f i r st  mot i on t o di smi ss 

f or  noncompl i ance,  i mposi ng at t or ney' s f ees al ong t he way as a 

sanct i on f or  noncompl i ance,  and f i nal l y di smi ssi ng t he compl ai nt  

wi t hout  pr ej udi ce.   Even t hen,  t he c i r cui t  cour t  al l owed t hat  

I ndust r i al  coul d r e- f i l e i f  i t  pai d Mar quar dt ' s at t or ney' s f ees 

of  $3, 926. 81 wi t hi n 60 days,  al t hough i t  woul d have t o 

demonst r at e t he v i abi l i t y  of  t he al l egat i ons agai nst  t he 

Mar quar dt  def endant s i n t he compl ai nt  bot h f act ual l y and 

l egal l y.   When I ndust r i al  f ai l ed t o meet  t he c i r cui t  cour t ' s  

condi t i ons,  t he di smi ssal  was t hen or der ed wi t h pr ej udi ce.  

¶98 I  f ai l  t o see what  el se t he c i r cui t  cour t  coul d have 

done.   I ndust r i al  was not  i n compl i ance wi t h t he di scover y 

or der s.   Pr ogr essi ve sanct i ons wer e bei ng i mpl ement ed,  t o no 



No.   2005AP189. l bb 

 

7 
 

avai l .   The ci r cui t  cour t  gave I ndust r i al  ever y oppor t uni t y t o 

compl y;  yet  compl i ance was not  f or t hcomi ng.   I t  was bl at ant l y 

unf ai r  t o Mar quar dt  t o dr ag t hese pr oceedi ngs out ,  wi t hout  an 

end i n s i ght .   When such an end was pr ovi ded,  I ndust r i al  was 

nonet hel ess gi ven an escape cl ause t hat  i t  di d not  avai l  i t sel f  

of .   Under  t hese ci r cumst ances,  and appl y i ng t he Johnson 

maj or i t y anal ysi s,  I  f i nd no er r oneous exer ci se of  di scr et i on 

her e.    

¶99 I  t her ef or e r espect f ul l y concur  i n t he mandat e t hat  

af f i r ms t he deci s i on of  t he cour t  of  appeal s.   I  cannot ,  f or  t he 

r easons st at ed,  j oi n t he maj or i t y opi ni on.         
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¶100 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h t he l egal  pr i nci pl e advanced t oday by t he maj or i t y opi ni on:  

" [ I ] t  i s  an er r oneous exer ci se of  di scr et i on f or  a c i r cui t  cour t  

t o ent er  a sanct i on of  di smi ssal  wi t h pr ej udi ce,  i mput i ng t he 

at t or ney' s conduct  t o t he c l i ent ,  wher e t he cl i ent  i s  

bl amel ess. "   Maj or i t y op. ,  ¶60.   

¶101 I  di sagr ee,  however ,  wi t h t he appl i cat i on of  t he l egal  

pr i nci pl e i n t he pr esent  case,  and I  t her ef or e di ssent .  

¶102 The ci r cui t  cour t  di d not  appl y  t hi s l egal  pr i nci pl e 

but  c i t ed t o and appl i ed t he maj or i t y opi ni on i n t he Johnson 

case,  whi ch al l owed t he ci r cui t  cour t  t o i mpose sanct i ons on a 

bl amel ess c l i ent .   The ci r cui t  cour t  t her ef or e exer ci sed i t s  

di scr et i on upon an er r or  of  l aw.   " I f  a j udge bases t he exer ci se 

of  hi s di scr et i on upon an er r or  of  l aw,  hi s conduct  i s beyond 

t he l i mi t s of  di scr et i on. " 1  The maj or i t y i nsi st s t hat ,  whi l e not  

r equi r ed by Johnson,  t he c i r cui t  cour t  nonet hel ess exami ned 

I ndust r i al ' s  bl amewor t hi ness bef or e i mposi ng t he sanct i on.   I  

di sagr ee.   Never t hel ess I  wi l l  di scuss t hi s case as t he maj or i t y 

does,  as i f  t he c i r cui t  cour t  appl i ed t he l egal  pr i nci pl e 

advanced by t he maj or i t y opi ni on.    

¶103 I ndust r i al  was bl amel ess. 2  The r ecor d makes t hi s f act  

c l ear  and t he subsequent  publ i c r epr i mand of  I ndust r i al ' s  

                                                 
1 St at e v.  Hut ni k,  39 Wi s.  2d 754,  763,  159 N. W. 2d 733 

( 1968) ,  quot ed i n Kenosha Hosp.  & Med.  Ct r .  v.  Gar ci a,  2004 WI  
105,  ¶15,  274 Wi s.  2d 338,  683 N. W. 2d 425.   

2 Kei t h Di ppel  i s  t he pr esi dent  of  I ndust r i al .   Bot h Di ppel  
and I ndust r i al  ar e pl ai nt i f f s i n t hi s l awsui t ,  and t he same 
at t or ney r epr esent ed bot h.   For  pur poses of  r evi ew,  my 
r ef er ences t o I ndust r i al  gener al l y i ncl ude bot h pl ai nt i f f s.    
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counsel  r ei nf or ces t hi s f act . 3  The cour t - appoi nt ed r ef er ee saw 

I ndust r i al  as f r ee of  bl ame.   The ci r cui t  cour t  and t he maj or i t y  

opi ni on have t r ansf or med t he cl i ent  as a v i ct i m i nt o t he c l i ent  

as a per pet r at or .    

¶104 Evi dence of  t he c i r cui t  cour t ' s  er r oneous exer ci se of  

di scr et i on i n di smi ssi ng t hi s case wi t h pr ej udi ce per meat es t he 

r ecor d.   I  descr i be separ at el y s i x aspect s i n whi ch t he ci r cui t  

cour t  er r ed i n di smi ssi ng t he cases.   The f ol l owi ng si x er r or s 

ar e,  however ,  i nt er r el at ed:   

( I )  The ci r cui t  cour t  di d not  exer ci se i t s di scr et i on by 

exami ni ng t he r el evant  f act s,  by appl y i ng a pr oper  st andar d of  

l aw,  and by usi ng a demonst r at ed r at i onal  pr ocess;   

( I I )  I ndust r i al  i s  a bl amel ess c l i ent  whom t he ci r cui t  

cour t  and t he maj or i t y opi ni on have t r ansf or med i nt o a 

per pet r at or ;   

( I I I )  Vi ewi ng t he cl i ent ' s ( I ndust r i al ' s)  conduct  as 

bl amewor t hy di st or t s t he t r adi t i onal  l awyer - c l i ent  r el at i onshi p;  

 ( I V)  The ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

i n r ef usi ng t o gi ve I ndust r i al ' s  new counsel  t he oppor t uni t y t o 

be hear d when t he ci r cui t  cour t  was st i l l  undeci ded about  t he 

sanct i ons t o be i mposed;   

( V)  I mposi ng a r equi r ement  of  a " hear i ng on vi abi l i t y"  as a 

sanct i on f or  di scover y v i ol at i ons i s i mposi ng a r equi r ement  

                                                 
3 I ndust r i al ' s  counsel  was publ i c l y r epr i manded by a r ef er ee 

under  SCR: 22. 09 f or  hi s conduct  i n t hi s case.   The r epr i mand 
number  i s 2006- OLR- 12 and t he f ul l  t ext  of  t he r epr i mand i s 
avai l abl e at  ht t p: / / www. wi cour t s. gov/ ser vi ces/ publ i c/ l awyer r eg/  
st at usr epr i mands. ht m.  
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unknown t o t he l aw,  t he par t i es,  t he c i r cui t  cour t ,  and t he 

maj or i t y opi ni on;  and  

( VI )  Because I ndust r i al  coul d not  compl y wi t h t he c i r cui t  

cour t ' s  mandat e t hat  I ndust r i al  pay t he at t or ney ' s f ees,  r e- f i l e 

t he case,  and succeed at  a hear i ng on vi abi l i t y  wi t hout  

j eopar di z i ng i t s appeal  r i ght s,  t he c i r cui t  cour t ' s  mandat e was 

an er r oneous exer ci se of  di scr et i on.   

¶105 I  wi l l  addr ess each of  t hese i nci dent s of  t he 

er r oneous exer ci se of  di scr et i on i n t ur n,  af t er  f i r st  pr ovi di ng 

a t i mef r ame of  t he r el evant  event s.  
 
• On June 19,  2003,  I ndust r i al ' s  counsel  commenced t he 

pr esent  act i on.    
 
• I n Jul y and August  2003,  sever al  def endant s moved t o 

di smi ss,  al l egi ng l ack of  per sonal  j ur i sdi ct i on.   
Ar gument  was schedul e f or  Oct ober  27,  2003.  

 
• I ndust r i al ' s  counsel  f ai l ed t o t i mel y ser ve hi s 

c l i ent ' s r esponse,  causi ng t he Oct ober  27,  2003 
hear i ng t o be cont i nued t o November  17,  2003.   
I ndust r i al ' s  pr esi dent ,  Kei t h Di ppel ,  at t ended t he 
Oct ober  27,  2003 hear i ng wi t h counsel .   

 
• At  t he November  17,  2003 hear i ng,  I ndust r i al ' s  counsel  

was successf ul  i n def eat i ng t he def endant ' s 
j ur i sdi ct i onal  mot i on.   The ci r cui t  cour t  awar ded 
at t or ney' s f ees t o t he def endant s f or  I ndust r i al ' s  
unt i mel y r esponse t o t he mot i on,  and I ndust r i al ' s  
counsel  of f er ed t o pay t hem per sonal l y.   Kei t h Di ppel  
at t ended t he November  17,  2003 hear i ng wi t h counsel .  

 
• At  t he November  17,  2003 hear i ng,  t he c i r cui t  cour t  

al so ent er ed a schedul i ng or der  r equi r i ng I ndust r i al  
and t he def endant s t o pr oduce wi t ness l i s t s by Mar ch 
30,  2004 and Jul y 2,  2004,  r espect i vel y.   The ci r cui t  
cour t  or der ed di scover y c l osed by Sept ember  1,  2004 
and di sposi t i ve mot i ons f i l ed by Sept ember  15,  2004.  
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• I n t he i nt er i m,  t he par t i es exchanged di scover y 
r equest s.   On August  28,  2003,  t he Cl ar k def endant s 
ser ved I ndust r i al  wi t h document  r equest s,  
i nt er r ogat or i es,  and r equest s f or  admi ssi on.   On 
Sept ember  19,  2003,  t he Mar quar dt  def endant s ser ved 
document  r equest s and 26 i nt er r ogat or i es.   I ndust r i al  
r esponded t o t hese r equest s on Sept ember  30,  2003 and 
Oct ober  22,  2003,  r espect i vel y,  but  obj ect ed t o some 
of  t he r equest s and i nt er r ogat or i es.  

 
• On Januar y 15,  2004,  t he Mar quar dt  def endant s ser ved 

" r epl acement  i nt er r ogat or i es"  i n l i eu of  t he 268 
i nt er r ogat or i es pr evi ousl y ser ved.   They al so ser ved 
93 new r equest s f or  admi ssi on.  

 
• On Januar y 23,  2004,  t he def endant s f i l ed a mot i on t o 

compel  di scover y.  
 
• On Febr uar y 19,  2004,  I ndust r i al ' s  counsel  r esponded 

by f i l i ng a mot i on f or  a pr ot ect i ve or der .   
I ndust r i al ' s  counsel  and Kei t h Di ppel  al so pr epar ed 
and ser ved suppl ement al  r esponses t o some of  t he 
i nt er r ogat or i es and r equest s f or  admi ssi on t hat  wer e 
t he subj ect  of  t he mot i on t o compel .   I ndust r i al ' s 
counsel  ser ved t hem pr i or  t o t he Febr uar y 23,  2004 
hear i ng on t he mot i on f or  a pr ot ect i ve or der .  

   
• Dur i ng t he Febr uar y 23,  2004 hear i ng,  a di scussi on was 

had concer ni ng t he i nadequacy of  I ndust r i al ' s  
r esponses.   At t or ney' s f ees wer e awar ded,  and har sher  
sanct i ons wer e t hr eat ened.   The ci r cui t  cour t  or der ed 
I ndust r i al  t o compl y wi t h t he r emai ni ng di scover y 
r equest s by Mar ch 1,  2004.   Kei t h Di ppel  was not  
pr esent  at  t hi s  hear i ng.   I ndust r i al ' s  counsel  di d not  
i nf or m I ndust r i al  of  t he cour t  or der s ent er ed on 
Febr uar y 23,  2004.  

 
• On Mar ch 22,  2004,  I ndust r i al  answer ed t he Mar quar dt  

def endant s '  r equest s f or  admi ssi ons.  
 
• Bet ween Apr i l  14 and May 17,  2004,  t he def endant s 

f i l ed mot i ons t o di smi ss t he case,  t o i mpose 
sanct i ons,  and f or  summar y j udgment ,  based on 
I ndust r i al ' s  cont i nued f ai l ur e t o compl y wi t h 
di scover y r equest s and or der s.   I ndust r i al ' s  counsel  
di d not  r espond t o t hese mot i ons.  
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• A hear i ng was hel d on June 14,  2004 on t he def endant s '  
mot i ons.   I ndust r i al ' s  counsel  di d not  i nf or m 
I ndust r i al  of  t hi s hear i ng.   I ndust r i al ' s  counsel  
conf essed i n open cour t  hi s per sonal  pr obl ems,  
accept ed bl ame f or  t he f ai l ur e t o compl y wi t h 
di scover y,  and asked t he ci r cui t  cour t  t o al l ow t i me 
f or  I ndust r i al  t o r et ai n new counsel .   I ndust r i al ' s 
counsel ,  however ,  decei ved t he ci r cui t  cour t  about  
I ndust r i al ' s  knowl edge of  t he hear i ng t hat  day,  of  t he 
di scover y or der s,  and of  counsel ' s f ai l ur e t o compl y 
wi t h di scover y or der s.   The c i r cui t  cour t  i ndi cat ed i t  
was cont empl at i ng sanct i ons.  

 
• On June 15,  2004,  I ndust r i al ' s  counsel  advi sed 

I ndust r i al  he was r esi gni ng as counsel ,  wi t hout  
expl ai ni ng t o I ndust r i al  t he event s of  t he pr i or  day.   
I ndust r i al  i mmedi at el y hi r ed new counsel ,  who,  upon 
l ear ni ng of  t he June 14,  2004 hear i ng,  f i l ed on June 
24,  2004 an af f i davi t  and r equest ed a st at us 
conf er ence t o addr ess t he pendi ng mot i ons and possi bl e 
sanct i ons.    

 
• I ndust r i al ' s  or i gi nal  counsel  del ayed t ur ni ng over  t he 

f i l es t o new counsel .  
 
• On June 29,  t he c i r cui t  cour t  deni ed t he r equest  f or  a 

st at us conf er ence.  
 
• On August  10,  2004,  wi t hout  hear i ng ar gument  or  

evi dence f r om I ndust r i al ' s  new counsel ,  t he c i r cui t  
cour t  r ul ed t hat  i t  woul d di smi ss I ndust r i al ' s  case 
wi t h pr ej udi ce unl ess I ndust r i al  pai d t he def endant s '  
at t or ney' s f ees and r ef i l ed t he case wi t hi n 60 days,  
and t her eaf t er  sat i sf i ed t he c i r cui t  cour t  at  a 
" hear i ng on vi abi l i t y . "    

 
• On Oct ober  21,  2004,  t he c i r cui t  cour t  f i nal l y  hear d 

ar gument s f r om I ndust r i al ' s  new counsel  i n t he cont ext  
of  a mot i on f or  r econsi der at i on;  t he mot i on f or  
r econsi der at i on was pr ompt l y deni ed at  t he end of  t he 
hear i ng.    

 
• On November  11,  2004,  I ndust r i al ' s  new counsel  

pet i t i oned f or  l eave t o appeal  t he c i r cui t  cour t ' s 
August  10 deci s i on,  whi ch t he cour t  of  appeal s deni ed.   
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• On December  9,  2004,  I ndust r i al ' s  compl ai nt  was 
di smi ssed wi t h pr ej udi ce.  

¶106 As t hi s t i mel i ne demonst r at es and t he f ol l owi ng 

di scussi on i l l us t r at es,  I ndust r i al  i s  a v i ct i m of  i t s  l awyer ' s 

mi sr epr esent at i ons.      

I  

¶107 The ci r cui t  cour t  di d not  exer c i se i t s di scr et i on by 

exami ni ng t he r el evant  f act s,  by appl y i ng a pr oper  st andar d of  

l aw,  and by us i ng a demonst r at ed r at i onal  pr ocess,  as t he 

maj or i t y opi ni on r equi r es.   Maj or i t y op. ,  ¶40.  

¶108 The maj or i t y opi ni on cobbl es t oget her  mi scel l aneous 

st at ement s i n t he r ecor d and f ashi ons t hem i nt o a st or y of  

noncompl i ance i n t he di scover y pr ocess amount i ng t o t he c i r cui t  

cour t ' s  f i ndi ng egr egi ous at t or ney conduct .   But  do not  be 

f ool ed.   Thi s i s  t he maj or i t y opi ni on' s st or y,  not  t he f act s and 

r easoni ng of  t he c i r cui t  cour t .      

¶109 The ci r cui t  cour t  or der ed di smi ssal  i n a wr i t t en 

deci s i on on August  10,  2004.   I n i t s wr i t t en deci s i on,  t he 

c i r cui t  cour t  di d not  speci f y t he basi s f or  t hi s r ul i ng and 

i nst ead r ef er r ed t o i t s f i ndi ngs i n a June 14,  2004 hear i ng:   

" The Cour t  at  t he pr evi ous hear i ng has est abl i shed f i ndi ngs 

suf f i c i ent  f or  a sanct i on.   The Cour t  wi l l  not  r epeat  t he 

det er mi nat i ons made at  t hat  t i me. " 4     

¶110 I t  i s  not  c l ear ,  however ,  f r om t he t r anscr i pt  of  t he 

June 14,  2004 hear i ng what  " f i ndi ngs"  t he c i r cui t  cour t  made,  

what  l egal  pr i nc i pl e i t  r el i ed on,  and what  i t s deci s i on- maki ng 

                                                 
4 Recor d of  June 14,  2004,  set  f or t h i n Appendi x t o Br i ef  of  

Pl ai nt i f f s- Appel l ant s- Pet i t i oner s at  P- App 032- 036.  
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pr ocess was.   Ther e i s no cl ear l y ar t i cul at ed expl anat i on as t o 

why t hi s par t i cul ar  sanct i on was war r ant ed.   The ci r cui t  cour t  

was not  r equi r ed t o empl oy any magi c l anguage,  such as t he wor d 

' egr egi ous'  or  ' ext r eme'  ( al t hough i f  a c i r cui t  cour t  expr essl y 

ar t i cul at es t he pr oper  st andar d of  l aw i t  i s  mor e l i kel y t o 

r each a cor r ect  r esul t  and appel l at e r evi ew of  t he exer ci se of  

di scr et i on i s easi er ) .     

¶111 Mor eover ,  t he c i r cui t  cour t ' s  l anguage i s open t o 

i nt er pr et at i on.   For  i nst ance,  t he maj or i t y opi ni on i nsi st s t hat  

t he c i r cui t  cour t  was aghast  at  t he egr egi ousness of  t he 

conduct .   Yet ,  i t  i s  j ust  as pl ausi bl e t hat  t he c i r cui t  cour t  

was sur pr i sed because i t  was t he f i r st  t i me i n t he c i r cui t  

cour t ' s  exper i ence t hat  a l awyer  accept ed f ul l  r esponsi bi l i t y  

and bl ame f or  t he " l i t any of  f ai l ur es"  i n di scover y,  and because 

t he l awyer  sai d he i nt ended t o wi nd down hi s l i t i gat i on pr act i ce 

and seek pr of essi onal  hel p.   The ci r cui t  cour t  ( and i ndeed t he 

def endant s '  counsel )  wer e at  a l oss at  how t o pr oceed under  

t hese ci r cumst ances. 5     

                                                 
5 Af t er  I ndust r i al ' s  counsel  expl ai ned hi s per sonal  pr obl ems 

and accept ed f ul l  r esponsi bi l i t y  f or  t he f ai l ur e t o compl y wi t h 
di scover y r equest s and or der s,  t he c i r cui t  cour t  cont empl at ed 
how t o pr oceed wi t h t he case,  musi ng t hat :  

Okay.   Wel l ,  cer t ai nl y f r om t he r ecor d her e somet hi ng 
was wr ong.   Because I  hadn' t  seen,  you know,  a l ack of  
r esponse bef or e i n any ot her  case;  so t her e was 
somet hi ng wr ong and di dn' t  know wher e i t  was comi ng 
f r om,  di dn' t  have enough i nf or mat i on,  j ust  l i ke 
ever ybody el se under  t he c i r cumst ances.  

So,  at  t hi s poi nt  and cer t ai nl y f r om t he f act s her e,  
i t  f i t s  i nt o al l  t he maj or  sanct i on cases as f ar  as 
t hat  goes.   Okay.   My r eact i on i s,  and usual l y,  you 
know,  you don' t  have a s i t uat i on wher e you do have a 
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¶112 I n sum,  i t  was an er r oneous exer ci se of  di scr et i on f or  

t he c i r cui t  cour t  t o f ai l  t o st at e c l ear l y i t s f i ndi ngs and 

r easoni ng on t he r ecor d.  

I I  

¶113 Accor di ng t o t he maj or i t y opi ni on,  a c i r cui t  cour t  

i mput es an at t or ney' s egr egi ous mi sconduct  t o a c l i ent  af t er  

consi der i ng " t he c l i ent ' s f ai l ur e t o act  i n a r easonabl e and 

pr udent  manner ,  and t he cl i ent ' s knowl edge of  or  compl i c i t y i n 

t hat  conduct . "   Maj or i t y op. ,  ¶62.   A c i r cui t  cour t  consi der s 

whet her  " t he c l i ent  has act ed as a r easonabl e and pr udent  per son 

i n engagi ng a l awyer  of  good r eput at i on,  has r el i ed upon hi m t o 

pr ot ect  hi s r i ght s,  and has made a r easonabl e i nqui r y concer ni ng 

                                                                                                                                                             
si t uat i on wher e you can say,  okay,  t he sanct i on i s 
t hi s.   And,  you know,  t he f aul t  l i es her e,  wi t h t he 
c l i ent  ver sus t he at t or ney or  wi t h t he at t or ney ver sus 
t he cl i ent .   And t her e ar e pr ovi s i ons f or  t hat  under  
t he c i r cumst ances.    

So,  under  t he c i r cumst ances,  my quest i on i s——I ' ve 
never  had a s i t uat i on l i ke t hi s.   Maybe t hat ' s because 
I ' ve never  seen t he l ack of  r esponse i n——you st at ed 
i t ' s  your  per sonal  pr obl em and i t ' s  your  f aul t .   So i n 
ot her  cases wher e we have a l ack of  r esponse i n 
cer t ai n ar eas,  we gr ant  t he sanct i on.    

Under  t he c i r cumst ances,  does anybody have any 
st at ement  t hey want  t o make? 

The ci r cui t  cour t  was seemi ngl y wr est l i ng wi t h how t o 
pr oceed gi ven t he uni que ci r cumst ances of  t he case and t he 
at t or ney' s assumpt i on of  f ul l  r esponsi bi l i t y  f or  t he di scover y 
v i ol at i ons.   Or di nar i l y  sanct i ons may be cal l ed f or  on vi ol at i on 
of  a cour t  or der ,  but  t he c i r cui t  cour t  was obvi ousl y unsur e 
whet her  t hey wer e appr opr i at e her e.  
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t he pr oceedi ngs. " 6  The ci r cui t  cour t ——and t he maj or i t y opi ni on——

di d not  pr oper l y appl y t hi s st andar d.   

¶114 I t  i s  c l ear  her e t hat  t he f aul t s wer e wi t h t he 

at t or ney,  not  t he c l i ent .   I ndust r i al ' s  at t or ney admi t t ed 

per sonal  bl ame f or  al l  f ai l ur es t o pr ovi de di scover y.   

Repeat edl y,  t he at t or ney expl ai ned how t he bl ame r est ed sol el y  

wi t h hi m:   " Because as I  say,  my cl i ent  has not  been t he sour ce 

of  t he pr obl em.   I t  has been my,  j ust  my i nabi l i t y  t o f ocus on 

my pr act i ce l i ke I  shoul d have. "   The at t or ney f ur t her  descr i bed 

how " [ m] y c l i ent  want s t o pr osecut e t he case. "   The Of f i ce of  

Lawyer  Regul at i on ( OLR)  and a r ef er ee i n t he di sci pl i ne case 

agai nst  I ndust r i al ' s  at t or ney have accept ed t he at t or ney' s 

owner shi p of  r esponsi bi l i t y ,  agr eei ng t hat  t he at t or ney i s 

sol el y r esponsi bl e f or  t he di scover y v i ol at i ons,  and t he 

at t or ney has si nce been publ i c l y r epr i manded. 7       

¶115 At  t he June 14,  2004 hear i ng,  t he c i r cui t  cour t  not ed 

onl y t wo possi bl e f aul t s of  t he c l i ent .   Nei t her  was suf f i c i ent  

t o f i nd I ndust r i al ' s  conduct  unr easonabl e or  i mpr udent .  

¶116 Fi r st ,  t he c i r cui t  cour t  was concer ned because 

I ndust r i al ' s  pr esi dent ,  Kei t h Di ppel ,  had not  yet  at t ended a 

deposi t i on and had not  r eschedul ed a pr evi ousl y cancel l ed 

deposi t i on.   The r ecor d makes cl ear  t hat  Di ppel  was not  at  

f aul t .   I ndust r i al ' s  counsel  cancel l ed t he deposi t i on and 

counsel  accept ed r esponsi bi l i t y  f or  t he ot her  schedul i ng 

                                                 
6 Char ol ai s Br eedi ng Ranches,  Lt d.  v.  Wi egel ,  92 

Wi s.  2d 498,  514,  285 N. W. 2d 720 ( 1979) .  

7 See SCR: 22. 09.  
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di f f i cul t i es,  st at i ng,  " [ I ] t  was my f ai l ur e. "   He expl ai ned 

f ur t her :   " I  wasn' t  i n a posi t i on t o pr epar e t he cl i ent .   Agai n,  

i t  was my f aul t . "   Lat er  i n t he hear i ng,  counsel  once agai n 

assumed bl ame:   " The r esponsi bi l i t y  f or  t hat  second deposi t i on 

not  occur r i ng was mi ne.   I  don' t  t hi nk Mr .  Di ppel  woul d have 

been r esi st i ve t o i t . "   I ndust r i al  had no r ol e i n t he di scover y 

v i ol at i ons.      

¶117 Second,  t he c i r cui t  cour t  was concer ned because Mr .  

Di ppel  had f ai l ed t o at t end t he June 14,  2004 hear i ng.   Counsel  

expl ai ned t hat  t he absence was due t o out - of - t own busi ness 

obl i gat i ons.   Thi s expl anat i on was a l i e;  t he t r ut h was t hat  

counsel  had not  t ol d Di ppel  of  t he hear i ng.   I n any event ,  t her e 

had been no cour t  or der  or  r equest  f or  Di ppel ' s per sonal  

at t endance pr i or  t o t hi s hear i ng.    

¶118 The ci r cui t  cour t  er r ed when i t  r ul ed t hat  I ndust r i al  

was al er t ed t o counsel ' s i nept i t ude pr i or  t o June 15.   The basi s  

of  t he c i r cui t  cour t ' s  er r or  i s c l ear  and on t he r ecor d.   Di ppel  

at t ended t he hear i ng on November  17,  2003,  but  t hat  hear i ng was 

not  suf f i c i ent  t o ser ve not i ce.   At  t hat  hear i ng,  t he c i r cui t  

cour t  or der ed payment  of  at t or ney' s f ees as a sanct i on f or  

I ndust r i al ' s  counsel ' s f ai l ur e t o r espond t o a mot i on.   

I ndust r i al ' s  counsel  accept ed bl ame,  c l ai mi ng i t  was a " mai l i ng 

snaf u, "  and of f er ed t o pay t he sanct i on per sonal l y.  

¶119 Thi s i nci dent  di d not  pr ovi de not i ce t o I ndust r i al  

t hat  i t s  l awyer  was engagi ng i n egr egi ous conduct .   At  best ,  

I ndust r i al  l ear ned t hat  t he at t or ney had bl under ed once,  qui ckl y  

accept ed bl ame,  and pr omi sed not  t o l et  i t  happen agai n.   



No.   2005AP189. ssa 

 

11 
 

I ndust r i al  r easonabl y coul d have vi ewed counsel ' s conduct  as a 

mi nor  gl i t ch t hat  was goi ng t o be r epai r ed.  

¶120 The ci r cui t  cour t  mi st akenl y t hought  Di ppel  was at  a 

hear i ng on Febr uar y 23,  2004,  wher ei n t he c i r cui t  cour t  

t hr eat ened mor e sever e sanct i ons i f  I ndust r i al ' s  at t or ney f ai l ed 

t o compl y wi t h di scover y r equest s.   I n act ual i t y,  Di ppel  was not  

pr esent  at  t hat  hear i ng,  nor  was he pr i vy t o t he c i r cui t  cour t ' s  

admoni shment s.   I ndust r i al  t hus coul d not  have been " on not i ce"  

because of  t hi s hear i ng.  

¶121 The r ecor d demonst r at es t hat  I ndust r i al  act ed i n a 

r esponsi bl e and pr udent  manner ,  bot h i n engagi ng and i n r el y i ng 

on counsel .   I ndust r i al  r easonabl y r el i ed on t he l awyer  t o 

pr ot ect  i t s  r i ght s and made r easonabl e i nqui r y concer ni ng t he 

pr oceedi ngs.   

¶122 Wi t hout  t hese r easons t o f i nd I ndust r i al  knowl edgeabl e 

of  or  compl i c i t ous wi t h i t s at t or ney' s conduct ,  t he maj or i t y 

opi ni on asser t s t hat  t he c i r cui t  cour t  r el i ed on t he Di ppel  

af f i davi t ,  dat ed June 24,  2004,  and f i l ed by new counsel  on t hat  

dat e,  r equest i ng an oppor t uni t y t o be hear d bef or e t he c i r cui t  

cour t  on possi bl e sanct i ons.   Maj or i t y op. ,  ¶63 n. 12.      

¶123 The af f i davi t  expl ai ns t hat  t he pr esent  case was t he 

f i r st  l awsui t  Di ppel  was i nvol ved wi t h and t hat  he i s not  

knowl edgeabl e about  l egal  pr oceedi ngs;  t hat  he di scussed t he 

var i ous pr oceedi ngs wi t h counsel  numer ous t i mes;  t hat  he pr essed 

t he at t or ney t o meet  t he schedul i ng t i met abl e;  t hat  he sent  t he 

at t or ney r esponses and document s i n r esponse t o di scover y 

r equest s;  t hat  dur i ng Febr uar y,  Mar ch,  and Apr i l  he made 
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r epeat ed phone cal l s,  sent  e- mai l s t o t he at t or ney,  and vi s i t ed 

t he at t or ney' s of f i ce r egar di ng t he st at us of  t he case;  t hat  he 

r ecei ved r eassur ances f r om t he at t or ney t hat  mat t er s wer e 

pr oceedi ng;  and t hat  t he at t or ney di d not  advi se I ndust r i al  

unt i l  June 15 t hat  he coul d no l onger  r epr esent  I ndust r i al  

because of  per sonal  i ssues.    

¶124 The af f i davi t  was f i l ed t o show t hat  t he at t or ney had 

bl at ant l y l i ed t o t he c i r cui t  cour t  on June 14 when he cl ai med 

t hat  he had advi sed I ndust r i al  of  hi s per sonal  pr obl ems and t he 

pr obl ems wi t h di scover y.   The af f i davi t  al so demonst r at ed t hat  

I ndust r i al  was a r easonabl e and pr udent  c l i ent  f ol l owi ng t he 

pr ogr ess of  i t s  case and keepi ng l i nes of  communi cat i on open 

wi t h counsel .    

¶125 The ci r cui t  cour t ' s  onl y r ef er ence t o t he af f i davi t  i n 

i t s August  10 deci s i on st at es as f ol l ows:  " The subsequent  

cont act s [ af t er  November  17]  Mr .  Di ppel  had wi t h [ counsel ]  

shoul d have r ai sed suspi c i on as t o hi s abi l i t i es t o pr osecut e 

t he case.   The af f i davi t  cont ai ns many cont act s and quest i ons of  

[ counsel ]  by Mr .  Di ppel .   Mer el y because he r el i ed on 

[ counsel ' s]  assur ance t hat  t hi ngs wer e bei ng t aken car e of  does 

not  exoner at e Mr .  Di ppel  f r om t he consequences and sanct i ons. " 8  

¶126 Under  t hese ci r cumst ances t he ci r cui t  cour t  shoul d not  

have r ul ed on t he sanct i ons wi t hout  a hear i ng.   As t he maj or i t y 

opi ni on acknowl edges,  maj or i t y op. ,  ¶63 n. 12,  " on t he mot i on f or  

sanct i ons,  i f  t her e ar e di sput ed f act s or  di sput ed i nf er ences 

                                                 
8 I n any event ,  I  do not  agr ee wi t h t he c i r cui t  cour t .   I  

t hi nk t hat  a c l i ent  can r el y on an at t or ney' s r easonabl e 
assur ances at  l east  f or  a r easonabl e t i me.   See Par t  I I I ,  i nf r a.  
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f r om t he f act s an evi dent i ar y hear i ng,  r at her  t han si mpl y or al  

ar gument  based on br i ef s,  af f i davi t s and deposi t i ons,  i s  

necessar y t o r esol ve t hese di sput es.  See St at e v.  Jason R. N. ,  

201 Wi s.  2d 646,  648,  549 N. W. 2d 752,  753 ( Ct .  App.  1996) . " 9    

¶127 I n t he pr esent  case t her e ar e di sput ed f act s.   The 

st at ement s of  I ndust r i al ' s  counsel  t o t he c i r cui t  cour t  about  

I ndust r i al ' s  knowl edge of  t he pr oceedi ngs di f f er  f r om Mr .  

Di ppel ' s af f i davi t  st at i ng I ndust r i al ' s  knowl edge;  t he c i r cui t  

cour t  expr essed concer n about  t hi s di sput e.   Fur t her mor e,  mor e 

t han one r easonabl e i nf er ence can be dr awn f r om t he af f i davi t  

about  whet her  I ndust r i al  was pr udent  and t her ef or e as a mat t er  

of  l aw was bl amewor t hy.   The ci r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on i n r ef usi ng t o gi ve I ndust r i al ' s  new counsel  an 

oppor t uni t y t o pr esent  I ndust r i al ' s  posi t i on.   See maj or i t y op. ,  

¶63 n. 12.   

¶128 I ndust r i al  f i nal l y got  a hear i ng,  but  was not  gi ven 

t he oppor t uni t y  t o pr oduce evi dence.   At  t he Oct ober  

r econsi der at i on hear i ng,  I ndust r i al ' s  new counsel  advi sed t he 

ci r cui t  cour t  of  t he di sput ed f act s and i nf er ences evi denced i n 

t he af f i davi t .   I f  t he at t or ney' s l y i ng t o t he c l i ent  and t he 

cl i ent ' s r epeat ed ef f or t s t o keep abr east  of  t he case woul d not  

change t he ci r cui t  cour t ' s  mi nd,  what  f act s ar e l ef t  t o show 

I ndust r i al  was bl amel ess? 

¶129 I n sum,  t he c i r cui t  cour t  and maj or i t y opi ni on ar e 

wr ong t o i mput e t he at t or ney' s conduct  t o I ndust r i al  because ( 1)  

                                                 
9 See al so Gar f oot  v.  Fi r eman' s Fund I ns.  Co. ,  228 

Wi s.  2d 707,  725 n. 8,  599 N. W. 2d 411 ( 1999) .   
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t he l awyer  cont i nual l y l i ed t o or  kept  i nf or mat i on f r om 

I ndust r i al ;  ( 2)  I ndust r i al  di d not  know or  have r eason t o know 

of  any egr egi ous conduct  unt i l  t he at t or ney adv i sed I ndust r i al  

af t er  t he June 14 hear i ng t o r et ai n new counsel ;  ( 3)  

I ndust r i al ' s  r el i ance on i t s at t or ney under  t he c i r cumst ances i n 

t he case was j ust i f i ed;  and ( 4)  I ndust r i al  act ed pr ompt l y t o 

addr ess t he pr obl em when i t  became awar e of  t he pr obl em.   

I ndust r i al  i s  t he v i ct i m,  not  t he per pet r at or .    

I I I  

 ¶130 Vi ewi ng I ndust r i al ' s  conduct  as bl amewor t hy di st or t s 

t he t r adi t i onal  l awyer - c l i ent  r el at i onshi p.   

¶131 I ndust r i al  was s i mpl y t r ust i ng i t s l awyer  t o t ake car e 

of  i t s  case,  as c l i ent s gener al l y do.   " [ T] o i mpose t he 

puni shment  f or  t he l awyer ' s f ai l ur e t o pr osecut e on t he 

pl ai nt i f f  who .  .  .  was si mpl y t r ust i ng hi s l awyer  t o t ake car e 

of  hi s case as c l i ent s gener al l y do"  i s t o i gnor e " t he 

pr act i cal i t i es and r eal i t i es of  t he l awyer - c l i ent  

r el at i onshi p. " 10 

¶132 The t r adi t i onal  l awyer - c l i ent  r el at i onshi p assumes 

t hat  whi l e t he c l i ent  set s t he goal s f or  r epr esent at i on,  t he 

l awyer  manages t he case.   The Code of  Pr of essi onal  

Responsi bi l i t y  r ecogni zes t hat  cl i ent s of t en l ack t he t r ai ni ng 

or  knowl edge t o under st and t he t echni cal  aspect s of  t hei r  cases:  

" I n l i t i gat i on a l awyer  shoul d expl ai n t he gener al  st r at egy and 

pr ospect s of  success and or di nar i l y  shoul d consul t  t he c l i ent  on 

                                                 
10 Li nk v.  Wabash R. R.  Co. ,  370 U. S.  626,  643,  646 ( 1962)  

( Bl ack,  J. ,  di ssent i ng) .  
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t act i cs t hat  mi ght  i nj ur e or  coer ce ot her s.   On t he ot her  hand,  

a l awyer  or di nar i l y  cannot  be expect ed t o descr i be t r i al  or  

negot i at i on st r at egy i n det ai l . "   SCR 20: 1. 4,  Comment . 11  The 

Code al so st at es t hat  " [ i ] n quest i ons of  means,  t he l awyer  

shoul d assume r esponsi bi l i t y  f or  t echni cal  and l egal  t act i cal  

i ssues .  .  .  . "   SCR 20: 1. 2,  Comment . 12 

¶133 I n shor t ,  " [ a]  l awyer ' s wor k i s somet i mes compl ex and 

t echni cal ,  of t en i s per f or med i n t he c l i ent ' s absence,  and of t en 

cannot  pr oper l y be eval uat ed si mpl y by obser vi ng t he r esul t s. " 13  

¶134 Di scover y i s one of  t he many compl ex aspect s of  a 

successf ul  l i t i gat i on.   I t  i nvol ves compl yi ng wi t h l ocal  r ul es 

t hat  ar e t echni cal  and f or mal i st i c:  l i mi t ed r equest s,  speci al  

f or ms,  cer t ai n deadl i nes.   I n i nvol ves exact l y t he " t echni cal  

l egal  and st r at egi c consi der at i ons di f f i cul t  f or  a c l i ent  t o 

assess. " 14  These t echni cal  aspect s of  a case or di nar i l y  f al l  

wi t hi n t he l awyer ' s,  not  t he c l i ent ' s,  exper t i se.   

                                                 
11 See al so Rest at ement  ( Thi r d)  of  t he Law Gover ni ng Lawyer s 

§ 20 cmt .  ( 2000)  ( " Legal  r epr esent at i on i s t o be conduct ed t o 
advance t he cl i ent ' s obj ect i ves,  but  t he l awyer  t ypi cal l y has 
knowl edge and ski l l  t hat  t he c l i ent  l acks and of t en makes or  
i mpl ement s deci s i ons i n t he c l i ent ' s absence. " ) .   

12 See al so Rest at ement  ( Thi r d)  of  t he Law Gover ni ng Lawyer s 
§ 21 cmt .  ( 2000)  ( " Such mat t er s of t en i nvol ve t echni cal  l egal  
and st r at egi c consi der at i ons di f f i cul t  f or  a c l i ent  t o 
assess. " ) .    

13 Rest at ement  ( Thi r d)  of  t he Law Gover ni ng Lawyer s § 16 
cmt .  ( 2000) .  

14 Rest at ement  ( Thi r d)  of  t he Law Gover ni ng Lawyer s § 21 
cmt .  ( 2000) .  



No.   2005AP189. ssa 

 

16 
 

¶135 I ndust r i al  di d what  i s t r adi t i onal l y r equi r ed of  a 

c l i ent ;  i t  kept  aski ng quest i ons and got  what  seemed l i ke 

r easonabl e expl anat i ons.   " [ A]  l ayper son or di nar i l y  cannot  be 

expect ed t o super vi se hi s or  her  at t or ney t hr ough ever y pr et r i al  

phase of  l i t i gat i on.   A l i t i gant  may make appr opr i at e i nqui r y 

and be vi ct i mi zed by counsel . " 15  What  woul d t he maj or i t y opi ni on 

have had I ndust r i al  do t o pr event  bei ng decei ved by hi s 

at t or ney?  Hi r e anot her  at t or ney t o audi t  t he f i r st  one?   

¶136 Wi t h i t s opi ni on t oday,  t he maj or i t y now expect s t he 

c l i ent  t o under st and and assess t he l awyer ' s abi l i t y  t o conduct  

di scover y ever y st ep of  t he way.   The ci r cui t  cour t  and t he 

maj or i t y opi ni on demand t hat  a c l i ent  engage i n an unr easonabl y  

hi gh l evel  of  super vi s i on of  an at t or ney and t hat  a c l i ent  

r espond r api dl y shoul d any quest i on emer ge about  counsel ' s 

conduct  of  di scover y.   To expect  c l i ent s t o keep such a c l ose 

guar d over  t hei r  at t or neys and any pr obl ems t hat  may ar i se and 

t o hi r e new counsel  i mmedi at el y upon t he devel opment  of  a 

pr obl em i s unr eal i st i c and unf ai r .    

¶137 As a r esul t  of  t he maj or i t y opi ni on,  c l i ent s ar e now 

obl i gat ed t o moni t or  due dat es f or  di scover y and exami ne whet her  

t he mat er i al s pr ovi ded by counsel  ar e r esponsi ve.   The cl i ent  

can no l onger  j ust  gener al l y keep abr east  of  t he case.   The 

cl i ent  must  make det ai l ed i nqui r i es and check wi t h cour t  

r ecor ds,  not  t ake t he l awyer ' s wor d.   Unl ess t he c l i ent  so act s,  

t he c l i ent  r i sks bei ng deemed bl amewor t hy,  havi ng i t s case 

                                                 
15 Johnson v.  Al l i s  Chal mer s Cor p. ,  162 Wi s.  2d 261,  290,  

470 N. W. 2d 859 ( 1991)  ( Abr ahamson,  J. ,  concur r i ng) .  
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di smi ssed wi t h pr ej udi ce,  and bei ng or der ed t o pay l egal  f ees t o 

opposi ng counsel .  

¶138 I n sum,  I  concl ude t hat  i mput i ng t he conduct  of  

I ndust r i al ' s  counsel  t o I ndust r i al  under  t he c i r cumst ances of  

t he case at  bar  f or  t he pur poses of  t he sanct i on of  di smi ssal  

wi t h pr ej udi ce i s an er r oneous exer ci se of  di scr et i on as a 

di st or t i on of  t he l awyer - c l i ent  r el at i onshi p.  

I V 

¶139 The ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

i n r ef usi ng t o gr ant  I ndust r i al  a hear i ng wi t h i t s new counsel  

whi l e t he c i r cui t  cour t  was st i l l  undeci ded about  t he sanct i on 

f or  t he pr evi ous counsel ' s mi sconduct .  

¶140 The ci r cui t  cour t  had pl ent y of  oppor t uni t i es and t i me 

t o hear  f r om I ndust r i al  and i t s new counsel  pr i or  t o ent er i ng 

t he di smi ssal  wi t hout  pr ej udi ce.   At  t he st ar t  of  t he June 14,  

2004 hear i ng,  I ndust r i al ' s  counsel  apol ogi zed f or  hi s f ai l ur es 

and,  at  mor e t han one poi nt ,  asked t he cour t  f or  t i me t o al l ow 

I ndust r i al  t o r et ai n new counsel  t o r espond t o t he pendi ng 

mot i ons and t o post pone any deci s i on unt i l  new counsel  coul d 

par t i c i pat e on behal f  of  I ndust r i al .  

¶141 The ci r cui t  cour t  deni ed I ndust r i al ' s  counsel ' s 

r equest s,  announci ng t hat  " i t ' s  not  goi ng t o t ake me l ong"  t o 

make a r ul i ng on t he sanct i ons.  

¶142 Never t hel ess,  near l y t wo mont hs l apsed bef or e t he 

c i r cui t  cour t  i ssued i t s r ul i ng of  di smi ssal  on August  10,  2004.  

¶143 I n t he i nt er i m,  I ndust r i al  had pr ompt l y hi r ed new 

counsel  wi t hi n a week of  t he June 14,  2004 hear i ng.   New counsel  
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act ed on June 24,  2004,  f i l i ng Kei t h Di ppel ' s af f i davi t  and 

r equest i ng a st at us conf er ence t o di scuss t he pr ogr ess of  t he 

case,  i ncl udi ng t he sanct i ons.   The ci r cui t  cour t  deni ed t hat  

r equest  on June 29,  2004.   The June 29,  2004 or der  denyi ng new 

counsel ' s r equest  f or  a st at us conf er ence st at es:  " The Cour t  

wi l l  not  set  a st at us conf er ence unt i l  i t  has deci ded t he 

mot i ons t o di smi ss. "   The ci r cui t  cour t  di d not  r ender  i t s 

deci s i on on t he sanct i ons unt i l  near l y a mont h and a hal f  l at er .  

¶144 As a r esul t  of  t he c i r cui t  cour t ' s  r ef usal  t o hear  

f r om new counsel ,  I ndust r i al  di d not  have t he same oppor t uni t y 

as t he numer ous counsel  f or  t he numer ous def endant s di d t o 

r ecommend sanct i ons or  t o ar gue about  t he cour se t he ci r cui t  

cour t  shoul d t ake wi t h r egar d t o t he di sput ed f act s i n i ssue and 

di sput ed i nf er ences f r om t he f act s i n i ssue ( see Par t  I I ,   

supr a) .  

¶145 The ci r cui t  cour t  shoul d not  have r ul ed on t he 

sanct i ons wi t hout  a hear i ng,  as t he maj or i t y opi ni on 

acknowl edges.   Maj or i t y op. ,  ¶63 n. 12.   

¶146 I ndust r i al ' s  new counsel  was gi ven t he oppor t uni t y t o 

expl ai n t he Di ppel  af f i davi t  and I ndust r i al ' s  posi t i on onl y on 

Oct ober  21,  2004 when t he ci r cui t  cour t  hear d ar gument s on 

I ndust r i al ' s  mot i on f or  r econsi der at i on.   By t hen t he ci r cui t  

cour t  had al r eady r ul ed on t he mat t er  sever al  t i mes and mi ght  

not  be i ncl i ned t o admi t  er r or  or  change i t s mi nd.   I t  comes as 

no sur pr i se,  t hen,  t hat  t he c i r cui t  cour t  di smi ssed t he 

i mpor t ance of  any di sput es of  f act s by sayi ng what ever  t he 

f act s,  i t  woul d not  have changed i t s mi nd.    
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¶147 I n sum,  t he c i r cui t  cour t  put  i t sel f  i n t he s i t uat i on 

of  havi ng hear d f r om sever al  counsel  opposi ng I ndust r i al  and 

f r om I ndust r i al ' s  counsel  who admi t t ed t hat  t he mi sconduct  was 

al l  hi s f aul t  ( and l i ed t o t he c i r cui t  cour t  t hat  he had advi sed 

hi s c l i ent  of  t he pr obl ems and t o get  a new at t or ney)  but  

r ef used t o hear  f r om I ndust r i al .   The ci r cui t  cour t  shut  i t sel f  

of f  f r om a val uabl e sour ce of  i nf or mat i on necessar y t o t ai l or  an 

appr opr i at e sanct i on.   The f ai l ur e t o gi ve I ndust r i al  an 

oppor t uni t y t o pr esent  evi dence and be hear d on how t o r esol ve 

t he di sput e was not  f ai r  pr ocess and was an er r oneous exer ci se 

of  di scr et i on.    

V 

¶148 Requi r i ng a " hear i ng on vi abi l i t y"  as a sanct i on f or  

di scover y v i ol at i ons i s i mposi ng a r equi r ement  unknown t o t he 

l aw,  t he par t i es,  and t he maj or i t y opi ni on.   The ci r cui t  cour t  

or der ed I ndust r i al  t o demonst r at e " v i abi l i t y"  i mmedi at el y af t er  

r e- f i l i ng and bef or e any f ur t her  schedul i ng of  t he case.   Thi s 

cr eat i ve sanct i on cannot  be sat i sf i ed because no one knows what  

i t  means.   

¶149 The ci r cui t  cour t  f ai l ed t o descr i be t he obj ect i ve and 

nat ur e of  a " hear i ng on vi abi l i t y . "   Amazi ngl y,  t he maj or i t y 

opi ni on i s not  t r oubl ed by t he c i r cui t  cour t ' s  f ai l ur e t o 

est abl i sh even t he vaguest  st r uct ur e f or  t hi s " hear i ng on 

vi abi l i t y . "    

¶150 The ci r cui t  cour t  f ai l ed t o ar t i cul at e a c l ear  l egal  

st andar d gover ni ng t he " hear i ng on vi abi l i t y . "   When f i r st  

f or mul at i ng t he i dea of  a v i abi l i t y  hear i ng at  t he June 14,  2004 
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hear i ng,  t he c i r cui t  cour t  descr i bed i t  as " i nst ead of  hol di ng a 

mer i t  hear i ng,  t he i ssue of  val i di t y,  wher e [ I ndust r i al ]  i s  t o 

come up wi t h t he oppor t uni t y t o demonst r at e t hat  t hi s i s not  a 

f r i vol ous case. "   I n i t s August  10,  2004 deci s i on,  t he c i r cui t  

cour t  or der ed " a hear i ng t o demonst r at e t he v i abi l i t y  of  t he 

al l egat i ons i n t he compl ai nt  f r om a f act ual  and l egal  basi s. "    

¶151 The maj or i t y opi ni on magi cal l y di st i l l s  f r om t hese 

vague st at ement s a " wel l  def i ned"  st andar d.   Maj or i t y op. ,  ¶77.   

Even mor e r emar kabl y,  t he maj or i t y opi ni on announces t hat  t hi s  

v i abi l i t y  hear i ng i s at  t he same t i me a hear i ng f or  

f r i vol ousness under  Wi s.  St at .  § 802. 05 and not  such a hear i ng.   

I  am sympat het i c  wi t h t he maj or i t y opi ni on:  I t  needs t o l ocat e a 

c l ear  l egal  st andar d f or  t hi s v i abi l i t y  hear i ng but  does not  

want  t o get  i nt o t he f r i vol ousness t hi cket .   Maj or i t y op. ,  ¶78.    

¶152 So what  i s t hi s  " hear i ng on vi abi l i t y" ?  I t  i s  not  a 

hear i ng on a mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m.   

The compl ai nt  does st at e a c l ai m.   I s i t  t he c i r cui t  cour t ' s  

or der  t o make t he compl ai nt  mor e def i ni t e and cer t ai n?  The 

def endant s coul d have made such a mot i on but  di d not .   

I ndust r i al  pr obabl y cannot  make t he compl ai nt  mor e def i ni t e and 

cer t ai n because i t s del i nquent  counsel  f ai l ed t o engage i n 

di scover y.   The maj or i t y opi ni on at t empt s t o char act er i ze t hi s  

hear i ng as a pr event at i ve measur e " t o mi t i gat e f ut ur e har m"  but  

does not  expl ai n why t he ci r cui t  cour t  shoul d at t empt  t o 

mi t i gat e f ut ur e har m t hr ough such an i l l - def i ned devi ce.   The 

" hear i ng on vi abi l i t y"  seems t o be j ust  a di f f er ent  way of  

puni shi ng I ndust r i al  f or  i t s  counsel ' s mi sconduct .    
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¶153 The ci r cui t  cour t  has di scr et i on i n or der i ng sanct i ons 

f or  a par t y ' s mi sconduct  and may t ai l or  t he sanct i on t o t he 

needs of  a par t i cul ar  s i t uat i on.   Thi s di scr et i on i s not ,  

however ,  unf et t er ed.   Wi sconsi n St at .  §§ 804. 12( 2) ( a)  and 805. 03 

( 2003- 04)  l i mi t  t he sanct i ons t o t hose t hat  ar e " j ust . "   An 

undef i ned condi t i on not  gover ned by any l egal  pr i nci pl e cannot  

be a " j ust "  sanct i on.   No one has any cl ue how t o sat i sf y t he 

condi t i on.  

¶154 I  am at  a l oss t o expl ai n t o c i r cui t  cour t s or  

l i t i gant s how t o conduct  a " hear i ng on vi abi l i t y . "   Or  t o 

expl ai n t o an appel l at e cour t  how t o r evi ew a deci s i on i n a 

v i abi l i t y  hear i ng.   The maj or i t y opi ni on cer t ai nl y does not  

pr ovi de an answer .  

¶155 I n sum,  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on i n condi t i oni ng a r ef i l i ng by r equi r i ng a " hear i ng on 

vi abi l i t y . "  

VI  

¶156 The ci r cui t  cour t ' s  mandat e t hat  I ndust r i al  pay t he 

at t or ney' s f ees,  r ef i l e t he case,  and succeed at  a hear i ng on 

vi abi l i t y  was an er r oneous exer ci se of  di scr et i on.    

 ¶157 The ci r cui t  cour t  gave I ndust r i al  t wo opt i ons:   ( 1)  

pay t he at t or ney f ees and r ef i l e wi t h a hear i ng on vi abi l i t y ;  or  

( 2)  have t he case di smi ssed wi t h pr ej udi ce.   Some choi ce!    

 ¶158 The maj or i t y opi ni on nar r owl y f ocuses on I ndust r i al ' s  

deci s i on not  t o pay at t or ney' s f ees and r ef i l e,  i nsi st i ng t hi s 

omi ssi on ( whi ch r esul t ed i n a di smi ssal  wi t h pr ej udi ce)  

demonst r at es t hat  I ndust r i al  was not  r easonabl e and pr udent  and 
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t hus was bl amewor t hy.   The ci r cui t  cour t  pl aced I ndust r i al  i n an 

i mpossi bl e s i t uat i on when i t  ent er ed t he di smi ssal  wi t hout  

pr ej udi ce wi t h t hese condi t i ons.  

 ¶159 I n any event ,  t he maj or i t y opi ni on seems t o v i ew t he 

or der  t o pay l ess t han $4, 000 as a nui sance payment  t hat  

I ndust r i al  shoul d j ust  pay and go on wi t h t he mat t er .   I f  a 

l ar ger  sum wer e i nvol ved,  I  suspect  t hat  t he maj or i t y opi ni on 

woul d r each a di f f er ent  concl usi on.   Fr om my per spect i ve,  

however ,  t he amount  shoul d not  be t he key f act or .    

 ¶160 I f  I ndust r i al  pai d t hi s f ee and r ef i l ed i t s compl ai nt ,  

i t  i s  not  c l ear  what  I ndust r i al ' s  r i ght s on appeal  mi ght  be and 

whet her  t he c i r cui t  cour t  woul d st ay i t s pr oceedi ngs pendi ng 

appeal .   I ndust r i al  di scussed i t s pot ent i al  appeal  r i ght s at  

l engt h wi t h t he c i r cui t  cour t  at  t he Oct ober  r econsi der at i on 

hear i ng and no one seemed t o know how t o r esol ve t he appeal  

i ssues.    

¶161 On Oct ober  11,  2004,  I ndust r i al  f i l ed a pet i t i on wi t h 

t he cour t  of  appeal s f or  l eave t o appeal  t he or der s di smi ssi ng 

t he case wi t hout  pr ej udi ce.   On November  11,  2004,  t he cour t  of  

appeal s hel d t he r equest  i n abeyance,  r easoni ng t hat  i f  

I ndust r i al  di d not  r ef i l e t he case wi t hi n t he 60- day wi ndow,  a 

di smi ssal  wi t h pr ej udi ce woul d be ent er ed and t hat  t hi s f i nal  

j udgment  coul d be appeal ed as a mat t er  of  r i ght .    

 ¶162 I f  I ndust r i al  want ed t o chal l enge t he ci r cui t  cour t ' s  

i ni t i al  sanct i on and was r i ght f ul l y  concer ned about  t aki ng i t s  

chances on a hear i ng on vi abi l i t y ,  what ever  t hat  i s ,  i t  seems t o 
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me i t s saf est  cour se was not  t o pay t he at t or ney f ees,  not  t o 

r ef i l e,  and not  t o go i nt o a v i abi l i t y  hear i ng.    

 ¶163 I n sum,  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on when i t  condi t i oned t he di smi ssal  wi t hout  pr ej udi ce 

on I ndust r i al ' s  meet i ng t he t hr ee r equi r ement s i t  est abl i shed.  

*  *  *  *  

 ¶164 For  t he r easons set  f or t h,  I  concl ude t hat  t he ci r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on i n di smi ssi ng t he 

cl ai m wi t h pr ej udi ce and denyi ng I ndust r i al  i t s day i n cour t .   

As a r esul t ,  I ndust r i al ,  a bl amel ess c l i ent  i n my vi ew,  has l ost  

i t s  oppor t uni t y t o pur sue i t s c l ai ms agai nst  t he def endant s f or  

t hei r  al l egedl y ongoi ng wr ongf ul  conduct .   I ndust r i al ,  t he 

v i ct i m,  has been t r ansf or med i nt o a per pet r at or .  

 ¶165 The publ i c r epr i mand of  I ndust r i al ' s  counsel  

demonst r at es t hat  I ndust r i al ' s  at t or ney decei ved I ndust r i al ,  

hi di ng r el evant  i nf or mat i on about  t he case,  hi s mi sconduct ,  and 

I ndust r i al ' s  bl amel essness.   Al t hough a publ i c  r epr i mand does 

not  ser ve as a basi s f or  an at t or ney' s c i v i l  l i abi l i t y , 16 t he 

publ i c r epr i mand agai nst  t he at t or ney st at es t hat  t he 

" [ i ] mposi t i on of  t hi s publ i c r epr i mand i s condi t i oned on [ t he 

at t or ney' s]  assumpt i on of  r esponsi bi l i t y  f or  any sanct i ons 

i mposed agai nst  t he pl ai nt i f f s [ I ndust r i al  and Di ppel ]  i n t he 

under l y i ng l i t i gat i on as a r esul t  of  hi s mi sconduct . " 17  

                                                 
16 SCR 20,  Pr eambl e ( 2006) .  

17 Wi s.  Sup.  Ct .  Of f i ce of  Lawyer  Regul at i on Publ i c 
Repr i mand No.  2006- OLR- 12,  at  9.  
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 ¶166 I  do not  know how val uabl e t he at t or ney' s assumpt i on 

of  r esponsi bi l i t y  f or  any sanct i ons i mposed on I ndust r i al  i s .   I  

do not  know whet her  t he at t or ney i s j udgment - pr oof ,  has asset s,  

or  has mal pr act i ce cover age.   I  wonder  whet her  a mal pr act i ce 

sui t  wi l l  pr ovi de I ndust r i al  suf f i c i ent  r el i ef ,  especi al l y when 

t he maj or i t y opi ni on has char act er i zed I ndust r i al  as a 

bl amewor t hy par t i c i pant .        

¶167 For  t he r easons set  f or t h,  I  di ssent .   

¶168 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER,  JR.  and PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.  
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