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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng t he ci r cui t  cour t ' s 

deni al  of  Bar r y  Jenki ns'  ( Jenki ns)  pr esent ence mot i on f or  pl ea 

wi t hdr awal .    

¶2 The case pr esent s t he r ecur r ent  quest i on of  how t o 

r evi ew a c i r cui t  cour t ' s  deni al  of  a def endant ' s mot i on t o 

wi t hdr aw hi s pl ea bef or e sent enci ng,  gi ven t he l ongst andi ng 

l egal  pr i nci pl e t hat  a c i r cui t  cour t  shoul d " f r eel y al l ow a 

                                                 
1 St at e v.  Jenki ns,  2006 WI  App 28,  289 Wi s.  2d 523,  710 

N. W. 2d 502.  
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def endant  t o wi t hdr aw hi s pl ea pr i or  t o sent enci ng f or  any f ai r  

and j ust  r eason,  unl ess t he pr osecut i on [ woul d]  be subst ant i al l y  

pr ej udi ced. " 2  St at e v.  Bol l i g,  2000 WI  6,  ¶28,  232 Wi s.  2d 561,  

578,  605 N. W. 2d 199.   I n t hi s case,  t he St at e does not  ar gue 

t hat  i t  woul d be subst ant i al l y  pr ej udi ced by Jenki ns'  pl ea 

wi t hdr awal .   Ther ef or e,  t he i ssues ar e whet her  Jenki ns had a 

f ai r  and j ust  r eason t o wi t hdr aw hi s pl ea and how a r evi ewi ng 

cour t  shoul d r evi ew t he ci r cui t  cour t ' s  deni al  of  Jenki ns'  

mot i on.    

¶3 Jenki ns cont ends t hat  he of f er ed a f ai r  and j ust  

r eason,  namel y a mi sunder st andi ng of  t he consequences of  hi s 

pl ea,  t o suppor t  hi s pr esent ence mot i on f or  pl ea wi t hdr awal .   He 

cont ends t hat  he mi sunder st ood t he consequences of  hi s pl ea 

because he t hought  t hat  he woul d be guar ant eed t he oppor t uni t y 

t o wor k wi t h l aw enf or cement  t o pot ent i al l y  af f ect  hi s sent ence.   

Jenki ns asser t s t hat  t he c i r cui t  cour t  er r ed when i t  deni ed hi s 

mot i on because i t  consi der ed onl y whet her  a br each of  t he pl ea 

agr eement  had occur r ed,  r at her  t han whet her  he mi sunder st ood t he 

consequences of  hi s pl ea.  

¶4 The St at e cont ends t hat  t he c i r cui t  cour t  di d not  er r  

when i t  deni ed Jenki ns'  mot i on because t he ci r cui t  cour t  di d not  

                                                 
2 Thi s r ul e f or  wi t hdr awal  of  a gui l t y pl ea pr i or  t o 

sent enci ng shoul d not  be conf used " wi t h t he r ul e f or  post -
sent ence wi t hdr awal  wher e t he def endant  must  show t he wi t hdr awal  
i s necessar y t o cor r ect  a mani f est  i nj ust i ce. "   Dudr ey v.  St at e,  
74 Wi s.  2d 480,  483,  247 N. W. 2d 105 ( 1976)  ( c i t i ng St at e v.  
Reppi n,  35 Wi s.  2d 377,  151 N. W. 2d 9 ( 1967) ) ;  see St at e v.  
Br own,  2006 WI  100,  ¶18,  293 Wi s.  2d 594,  716 N. W. 2d 906.  
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bel i eve t hat  Jenki ns mi sunder st ood t he consequences of  hi s pl ea.   

I t  posi t s t hat  Jenki ns may have hoped t o wor k wi t h l aw 

enf or cement  but  t hat  t he evi dence does not  show t hat  Jenki ns 

act ual l y bel i eved or  was l ed t o bel i eve t hat  he woul d be 

guar ant eed t he oppor t uni t y t o wor k wi t h l aw enf or cement .   The 

St at e cont ends t hat  t he cour t  of  appeal s er r ed when i t  r ever sed 

t he ci r cui t  cour t ’ s deci s i on because i t  di d not  appl y t he 

appr opr i at e st andar d of  r evi ew and di d not  def er  t o t he c i r cui t  

cour t ' s  cr edi bi l i t y  and f act ual  det er mi nat i ons.   I nst ead,  i t  

ar gues,  t he cour t  of  appeal s subst i t ut ed i t s own det er mi nat i ons 

f or  t hose of  t he c i r cui t  cour t .  

¶5 We concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on when i t  deni ed Jenki ns'  mot i on t o 

wi t hdr aw hi s pl ea.   Fr om t he begi nni ng,  Jenki ns was r epr esent ed 

by counsel .   He had a l engt hy cr i mi nal  hi st or y,  i ncl udi ng t wo 

pr i or  f el ony convi ct i ons,  par ol e r evocat i ons,  and i nci dent s of  

v i ol ence.   He was char ged wi t h sel l i ng her oi n.   He had sever al  

mont hs t o consi der  a pl ea agr eement  of f er ed by t he St at e.   Thi s 

agr eement  di d not  i ncl ude a pr omi se t hat  Jenki ns woul d be 

guar ant eed t he oppor t uni t y t o wor k wi t h l aw enf or cement .   At  t he 

pl ea hear i ng,  Jenki ns par t i c i pat ed i n a t hor ough pl ea col l oquy 

wi t h t he cour t ,  wi t h t he act i ve par t i c i pat i on of  hi s at t or ney,  

and t he r ecor d suppor t s t he c i r cui t  cour t ' s  det er mi nat i on t hat  

Jenki ns under st ood t he consequences of  hi s pl ea.   Jenki ns di d 

not  at t empt  t o wi t hdr aw hi s pl ea unt i l  t he sent enci ng hear i ng,  

mor e t han t wo mont hs af t er  he had ent er ed t he pl ea.   By t hat  
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t i me,  he had r ead t he r ecommendat i ons f or  sent ence i n hi s 

pr esent ence i nvest i gat i on.   

¶6 Because t he ci r cui t  cour t ' s  deci s i on t o gr ant  or  deny 

a mot i on f or  pl ea wi t hdr awal  i s wi t hi n i t s di scr et i on,  we must  

af f i r m t he ci r cui t  cour t ' s  deci s i on as l ong as i t  was 

demonst r abl y " ' made and based upon t he f act s appear i ng i n t he 

r ecor d and i n r el i ance on t he appr opr i at e and appl i cabl e l aw. ' "   

St at e v.  Canedy,  161 Wi s.  2d 565,  579,  469 N. W. 2d 163 ( 1991)  

( quot i ng Har t ung v.  Har t ung,  102 Wi s.  2d 58,  66,  306 N. W. 2d 16 

( 1981) ) .   Af t er  appl y i ng t he appr opr i at e st andar d of  r evi ew and 

f i ndi ng suppor t  f or  t he c i r cui t  cour t ' s  deci s i on i n t he r ecor d,  

we concl ude t hat  t he c i r cui t  cour t  di d not  er r .   Accor di ngl y,  we 

r ever se t he cour t  of  appeal s.    

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶7 On Sept ember  12,  2002,  Jenki ns was char ged wi t h 

del i ver y of  a cont r ol l ed subst ance- her oi n ( 3 gr ams or  l ess) ,  

cont r ar y t o Wi s.  St at .  §§ 961. 14( 3) ( k)  and 961. 41( d) ( 1) . 3  The 

char ge ar ose out  of  a Sept ember  6,  2002,  i nci dent  i n whi ch t wo 

under cover  pol i ce of f i cer s pur chased her oi n f r om a per son t hey 

l at er  i dent i f i ed as Jenki ns.   On Oct ober  2,  2002,  a pr el i mi nar y 

hear i ng was conduct ed and Jenki ns was bound over  f or  t r i al .   The 

St at e f i l ed an i nf or mat i on,  and Jenki ns pl ed not  gui l t y.  

¶8 I n mi d- November  Jenki ns'  f i r st  def ense counsel  moved 

t o wi t hdr aw.   He was succeeded by At t or ney Paul  Bar r et t .   At  a 

                                                 
3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

2004 ver si on unl ess ot her wi se i ndi cat ed.    
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December  18 schedul i ng conf er ence,  At t or ney Bar r et t  l ear ned t hat  

Jenki ns had wr i t t en a December  1 l et t er  t o Mi l waukee Count y 

Ci r cui t  Judge El sa Lamel as wi t hout  consul t i ng an at t or ney.  

¶9 I n t hat  l et t er ,  Jenki ns compl ai ned about  al l eged f l aws 

i n pol i ce pr ocedur e, 4 t he pur por t ed i nadequacy of  hi s f i r st  

at t or ney,  and excessi ve bai l .   He added:  

I ' ve now become even mor e convi nced t hat  I ' l l  not  be 
abl e [ t o]  f ul l y  pr ove my i nnocence——whi ch onl y l eaves 
me wi t h one ot her  opt i on.   That  i s t o except  [ s i c]  
t hi s pl ea of f er i ng,  whi ch seems t o be t he best  t hi ng 
t o do,  bef or e deci di ng t o go i nt o a f ul l  t r i al ,  and 
f i nd mysel f  over - power ed by t he j udi c i al  syst em and 
f ound gui l t y f or  a cr i me I  t r ul y was never  a par t  of .  

( Emphasi s added) .   Nonet hel ess,  Jenki ns i nsi st ed t hat  hi s 

i dent i f i cat i on was f aul t y and shoul d be suppr essed.  

 ¶10 On December  19,  At t or ney Bar r et t  wr ot e t o Jenki ns,  

advi s i ng hi m t hat  ex par t e l et t er s t o t he cour t  wer e " t ot al l y 

i nappr opr i at e. "   He t hen addr essed a separ at e l et t er  t hat  

Jenki ns had wr i t t en t o t he Di st r i ct  At t or ney' s of f i ce about  t he 

possi bi l i t y  of  r ecei v i ng some benef i t  at  sent enci ng i n exchange 

f or  di vul gi ng r el evant  i nf or mat i on about  ot her  dr ug 

per pet r at or s.   At t or ney Bar r et t  wr ot e:  

I  was al so i nf or med by Assi st ant  Di st r i ct  
At t or ney St even Gl amm t hat  you wr ot e t o hi m concer ni ng 

                                                 
4 I n t he December  1,  2002,  l et t er  t o Judge El sa Lamel as,  

Jenki ns compl ai ned about  t he phot o ar r ay pr ocedur e t hat  l ed t o 
hi s i dent i f i cat i on and asked t he j udge t o suppr ess t he evi dence.   
On Febr uar y 11,  2003,  At t or ney Bar r et t  f i l ed a mot i on t o 
suppr ess i dent i f i cat i on on t he gr ounds t hat  t he i dent i f i cat i on 
pr ocedur es wer e i mper mi ssi bl y suggest i ve.   Af t er  Jenki ns pl ed 
gui l t y t o t he char ge agai nst  hi m,  At t or ney Bar r et t  wi t hdr ew t hi s 
mot i on.  
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t he possi bi l i t y  of  get t i ng some benef i t  f or  some 
i nf or mat i on t hat  you know.   I t  i s  of t en possi bl e t o 
wor k out  an ar r angement  wher e a def endant  get s cr edi t  
f or  what  ai d he gi ves t o t he pol i ce depar t ment s.   He 
mi ght  even get  enough cr edi t  t hat  t he pol i ce woul d 
t est i f y at  a sent enci ng hear i ng so t he def endant  woul d 
not  be sent  t o pr i son.   Assi st ant  Di st r i ct  At t or ney 
Gl amm i s wi l l i ng t o wor k out  some ar r angement ,  but  he 
i nsi st s t hat  you t ake r esponsi bi l i t y  f or  your  act s 
bef or ehand.   That  i s,  acknowl edge t hat  i t  was you 
maki ng t he hand t o hand buy f r om t he pol i ce of f i cer s.   
I f  you t hen wi sh t o wor k wi t h of f i cer s f r om nar cot i cs 
or  v i ce,  t hat  can be ar r anged.   You woul d be debr i ef ed 
and gi ven use i mmuni t y f or  anyt hi ng t hat  you t ol d t o 
t hem.   They woul d t hen make ar r est s or  get  war r ant s 
l eadi ng t o ar r est s.   I f  t her e wer e pr oduct i ve ar r est s 
f r om your  i nf or mat i on,  you woul d be gi ven cr edi t .   You 
mi ght  be gi ven a l ot  of  cr edi t  i f  you f ur t her  
t est i f i ed agai nst  per pet r at or s.   Bear  i n mi nd t hat  al l  
of  t hi s i s pr edi cat ed on accept ance of  r esponsi bi l i t y  
f or  t he cr i me f or  whi ch you wer e char ged.    

¶11 Two mont hs l at er ,  on Febr uar y 24,  2003,  Jenki ns 

ent er ed a gui l t y pl ea t o t he char ge.   The pl ea agr eement ,  whi ch 

was t he same as one of f er ed t o Jenki ns t hr ough hi s f i r st  

at t or ney,  was t hat ,  i n exchange f or  Jenki ns'  pl ea,  t he St at e 

woul d r ecommend 24 mont hs i ni t i al  conf i nement ,  24 mont hs 

ext ended super vi s i on,  and a $1000 f i ne,  pl us cost s.   I n t he pl ea 

col l oquy,  t he cour t  speci f i cal l y asked Jenki ns i f  t he St at e' s 

r eci t at i on of  t hi s agr eement  was cor r ect ,  and Jenki ns answer ed 

t hat  i t  was. 5  The cour t  t hen asked Jenki ns i f  he under st ood t he 

char ges and penal t i es agai nst  hi m,  and Jenki ns r epl i ed t hat  he 

                                                 
5 The cour t  st at ed:  

THE COURT:  Mr .  Jenki ns,  has Mi ss Car r i ck cor r ect l y 
set  f or t h what  t he St at e i s r equi r ed t o 
r ecommend at  t he t i me of  sent enci ng? 

THE DEFENDANT:  Yes.  
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di d.   He al so sai d he under st ood t hat  t he cour t  was not  r equi r ed 

t o f ol l ow t he St at e' s r ecommendat i on on sent enci ng.   Jenki ns 

t hen pl ed gui l t y t o t he char ge of  Del i ver y of  a Cont r ol l ed 

Subst ance- Her oi n.  

¶12 Bef or e accept i ng t he pl ea,  t he cour t  went  t hr ough t he 

r i ght s t hat  Jenki ns was wai vi ng and t he el ement s of  t he cr i me.   

The cour t  asked Jenki ns i f  anybody had pr omi sed anyt hi ng t o get  

hi m t o pl ead gui l t y,  ot her  t han t he St at e' s pr omi sed 

r ecommendat i on on sent enci ng.   Jenki ns r epl i ed,  " No,  t hey 

haven' t . "   Jenki ns sai d t hat  no one had t hr eat ened hi m.   Asked 

whet her  he was pl eadi ng gui l t y because he was gui l t y,  Jenki ns 

r epl i ed,  " Tot al l y. "  

¶13 I n di scussi ng t he basi s f or  t he char ge,  Jenki ns t ol d 

t he cour t  t hat  he di d not  compl et el y agr ee wi t h t he al l egat i ons 

i n t he cr i mi nal  compl ai nt .   He asser t ed t hat ,  unl i ke al l egat i ons 

i n t he compl ai nt ,  he di d not  speak t o t he under cover  of f i cer s 

dur i ng t he dr ug buy.   When asked how del i ver y t ook pl ace wi t hout  

any speaki ng,  Jenki ns r epl i ed t hat  " t her e wasn' t  no need f or  

t al k i ng.   I t  was al r eady [ under st ood]  what  t hey ar e t her e f or . "  

¶14 Near  t he end of  t he pl ea hear i ng,  t he cour t  asked 

counsel  whet her  Jenki ns was " possi bl e FDOATP mat er i al , "  meani ng 

whet her  he was a candi dat e f or  t he Fel ony Dr ug Of f ender  

Al t er nat i ves t o Pr i son Pr ogr am.   At t or ney Bar r et t  r epl i ed t hat  

he was aski ng f or  a 45- day adj our nment  because " [ t he def endant ]  

has some peopl e t hat  he needs t o t al k t o t hat  may i nf l uence your  

j udgment  on sent enci ng. "   He added,  " I  t hi nk t hat  a pr esent ence 

i nvest i gat i on may be of  hel p t o you as wel l . "   The cour t  t hen 
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gr ant ed a t wo- mont h adj our nment .   Af t er  a bai l i f f  poi nt ed out  

t hat  Jenki ns was al r eady i n t he Dodge Cor r ect i onal  I nst i t ut i on 

on anot her  of f ense,  however ,  t he cour t  sai d:  " He' s al r eady i n 

Dodge.  .  .  .  So he won' t  be goi ng t o FDOATP,  or ,  at  l east ,  I  

don' t  t hi nk t hey woul d ever  t ake hi m. "  

¶15 On Apr i l  19,  2003,  shor t l y bef or e t he schedul ed 

sent enci ng,  Jenki ns sent  a new l et t er  t o Judge Lamel as.   He 

compl ai ned about  a conspi r acy agai nst  hi m.   He st at ed t hat  i t  

was hi s under st andi ng t hat  he woul d have t o pl ead gui l t y t o t he 

char ge i n or der  t o r ecei ve any t ype of  benef i t  or  r el i ef  i n 

t er ms of  an agr eement . 6  He al so t ol d t he cour t  t hat  t he pl ea he 

ent er ed was not  genui ne or  of  hi s own f r ee wi l l ,  t hat  he ent er ed 

t he gui l t y pl ea " f or  t he pur pose of  ment al l y  gai ni ng [ t he 

cour t ' s ]  appr oval . "   He t ol d t he cour t  t hat  he was " not  gui l t y  

of  t hese accusat i ons. "   Jenki ns al so compl ai ned about  At t or ney 

Bar r et t ' s  r epr esent at i on and asked t he ci r cui t  cour t  t o di smi ss 

t he case.  

¶16 When a sent enci ng hear i ng f i nal l y occur r ed on Apr i l  

28,  def ense counsel  r enewed a mot i on t o adj our n i t  f or  30 t o 60 

days.   He of f er ed t he f ol l owi ng t wo r easons:  ( 1)  an adj our nment  

woul d not  pr ej udi ce t he St at e because Jenki ns was cur r ent l y 

                                                 
6 Jenki ns wr ot e,  " My under st andi ng .  .  .  [ i s  t hat ]  I  woul d 

hal f  [ s i c]  t o pl ead gui l t y t o t he char ge t hat  was bei ng hel d 
agai nst  me i n or der  of  r ecei v i ng any t ype of  benef i t  or  r el i ef  
i n t er ms of  an agr eement ,  i n t hi s mat t er . "  
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i ncar cer at ed on anot her  char ge;  and ( 2)  Jenki ns was hopi ng t o 

cooper at e wi t h t he St at e t o hel p hi msel f  at  sent enci ng. 7 

¶17 Def ense counsel  t hen expl ai ned hi s ef f or t s.   He sai d 

t hat  he had appr oached Assi st ant  Di st r i ct  At t or ney Gl amm about  

t he possi bi l i t y  of  Jenki ns'  cooper at i on wi t h l aw enf or cement  and 

was t ol d t hat  Jenki ns woul d f i r s t  have t o accept  r esponsi bi l i t y  

f or  t he char ge.   Def ense counsel  t ol d t he cour t  t hat  Jenki ns had 

accept ed r esponsi bi l i t y .   He sai d t hat  af t er  t he pl ea hear i ng,  

t he St at e made ar r angement s f or  t wo det ect i ves t o meet  wi t h 

Jenki ns and t hat  af t er  t hi s meet i ng,  one of  t he det ect i ves t ol d 

def ense counsel  t hat  Jenki ns had " vol umes of  i nf or mat i on;  good 

i nf or mat i on. "   He sai d t he det ect i ve advi sed counsel ,  however ,  

t hat  because Jenki ns was i ncar cer at ed and woul d be unabl e t o 

ar r ange a nar cot i cs t r ansact i on,  he woul d not  be abl e t o get  any 

cr edi t .   The det ect i ve t ol d def ense counsel  t hat  he woul d t r y  t o 

i nf l uence t he l i ai son of f i cer  f r om t he f eder al  gover nment  t o 

i nt er vi ew Jenki ns.   Wi t h per mi ss i on,  def ense counsel  cont act ed a 

di f f er ent  assi st ant  di st r i ct  at t or ney,  a speci al  pr osecut or  

wor ki ng wi t h t he f eder al  gover nment ,  who i ndi cat ed t hat  he woul d 

r ef er  Jenki ns'  of f er  t o t hr ee f eder al  agenci es.   He sai d t he 

speci al  pr osecut or  l at er  t ol d def ense counsel  t hat  he was havi ng 

t r oubl e i nt er est i ng t he f eder al  gover nment  because of  i t s 

i ncr eased f ocus on t er r or i sm.   The speci al  pr osecut or  t hen t ol d 

                                                 
7 The cour t  i ndi cat ed t hat  i t  had an of f - t he- r ecor d 

conver sat i on t he week bef or e wi t h t he par t i es,  and dur i ng t hat  
conver sat i on,  t he cour t  i ndi cat ed t hat  i t  was di s i ncl i ned t o 
adj our n t he sent enci ng hear i ng.  
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def ense counsel  t hat  he woul d r ef er  t he mat t er  t o a f our t h 

f eder al  agency.   As of  t he sent enci ng hear i ng,  however ,  no 

f eder al  agent s had cont act ed Jenki ns.  

¶18 Def ense counsel  asked f or  an adj our nment  of  t he 

sent enci ng hear i ng because i t  was uncl ear  whet her  f eder al  agent s  

wer e not  i nt er est ed i n t al k i ng t o Jenki ns or  whet her  t hey s i mpl y 

di d not  have t he t i me or  r esour ces t o do so.   He made an of f er  

of  pr oof  i ndi cat i ng t hat  Jenki ns had knowl edge of  a dr ug- deal i ng 

net wor k t hat  i mpor t ed t housands of  pounds of  her oi n f r om 

Ni ger i a.   He ur ged an adj our nment ,  suggest i ng t hat  t he use of  

Jenki ns'  i nf or mat i on woul d be an ef f ect i ve way t o at t ack t he 

her oi n t r ade i n Mi l waukee.  

¶19 I n r esponse,  t he cour t  asked def ense counsel  i f  he was 

" suggest i ng t hat  t he def endant  ent er ed a gui l t y pl ea because he 

had some sor t  of  sense t hat  he woul d def i ni t el y be wor ki ng wi t h 

aut hor i t i es. "   Bar r et t  r esponded:  

I  was suggest i ng t hat  I  t ol d hi m t hat  he woul d 
have t o accept  r esponsi bi l i t y  as t he ent r y car d t o 
doi ng t hi s wor k.   Mr .  Gl amm i nsi st ed on t hat .  

He sai d,  [ " ] t hat ' s okay i f  I  can get  t o t al k t o 
t hese peopl e,  I  have a l ot  t o t el l  t hem, [ " ]  and t hen I  
[ Bar r et t ]  pr oceeded t o do t he debr i ef i ng so I  coul d 
make an of f er  of  pr oof .    I  t hi nk i n hi s mi nd 

.  .  .  .  [ cour t  i nt er j ect s]  

he was not  t hi nki ng t hat  he woul d get  out  of  
ever yt hi ng,  t hat  maybe you woul d go al ong wi t h Mr .  
Gl amm on t he r ecommendat i ons or  somet hi ng l i ke t hat ,  
but  i t  was mor e t o get  out  of  t he busi ness and t hat  he 
woul d have some .  .  .  good come of  i t ,  t hat  you coul d 
consi der  i t  i n maki ng your  sent enci ng.   Yes,  Your  
Honor ,  I  do bel i eve t hat .  
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 ¶20 The cour t  di d not  gr ant  an adj our nment .   I t  r easoned 

t hat  Jenki ns had al r eady been t r anspor t ed f r om pr i son t o 

Mi l waukee and had been i ncar cer at ed f or  about  ei ght  mont hs s i nce 

t he of f ense,  and t hat  t he aut hor i t i es wer e appar ent l y not  

i nt er est ed i n Jenki ns'  cooper at i on.   The cour t  st at ed t hat ,  

absent  a showi ng t hat  Jenki ns'  gui l t y pl ea was pr emi sed on t he 

not i on t hat  t her e woul d be cooper at i on and t hat  t he f ai l ur e of  

addi t i onal  agent s t o meet  wi t h Jenki ns const i t ut ed a br each of  

t he pl ea agr eement ,  i t  was not  pr epar ed t o adj our n sent enci ng 

agai n.   Def ense counsel  Bar r et t  r epl i ed t hat  not hi ng was sai d at  

t he pl ea hear i ng about  Jenki ns wor ki ng wi t h l aw enf or cement  

of f i c i al s as par t  of  t he pl ea agr eement .   He st at ed t hat  he di d 

not  have a good f ai t h abi l i t y  t o move f or  a change i n pl ea 

because he di d not  al l ude t o any condi t i on of  cooper at i on on t he 

r ecor d dur i ng t he pl ea t aki ng,  but  he suggest ed t hat  Jenki ns 

mi ght  want  t o make a mot i on.  

¶21 The cour t  t hen r ei t er at ed t he t er ms of  t he pl ea 

agr eement  and asked Jenki ns i f  t hese t er ms wer e hi s 

under st andi ng of  t he agr eement .   Jenki ns r epl i ed t hat  t hey wer e,  

but  t hen sai d he want ed t o wi t hdr aw hi s pl ea.   The cour t  asked 

Jenki ns t he basi s of  hi s r equest .   Jenki ns r epl i ed:  

St i pul at i ons t hat  I ' m not  abl e t o f ul f i l l ,  what  I  
had my pr oj ect i ons on.  I ' m sur e t he f eder al  agent s 
wer e meani ng t o speak t o me.    

 Mr .  Bar r et t  has done a l ot ,  you know,  i n r egar ds 
t o t hi s,  and i t ' s  on t he basi s,  t he sol e basi s  i s i t  
was i ni t i al l y  my par t ,  my pur pose of  ent er i ng t he pl ea 
t hat  I  ent er ed whi ch was a gui l t y pl ea,  and I  woul d 
j ust  l i ke t o wi t hdr aw my pl ea.  
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The cour t  t hen asked Jenki ns hi s under st andi ng of  what  was goi ng 

t o happen when he ent er ed a pl ea.   He r epl i ed:  

At  l east  I  woul d benef i t ,  at  l east ,  you know,  
somet hi ng,  at  l east  t o,  you know,  be abl e t o get  out  
of  t he l i f e I ' m al r eady i n or  I  was i nvol ved i n at  t he 
t i me.   And sor t  of ,  you know,  t hey br i ng i n at  l east  
t o assi st  t he st at e her e,  you know,  f r om much of  t he 
t r oubl es I ' ve caused and t he st r ess we pl ace on 
Mi l waukee,  t he pol i ce depar t ment  her e i n t hi s st at e,  
and sor t  of  abol i sh t hi s her oi n t hat ' s f l owi ng i nt o 
t he st at es and guns and ever yt hi ng el se,  so sor t  of  
j ust  k i nd of  get  mysel f  c l ear ed up and get  back on 
t r ack.  

 I t ' s  not  t oo much about  t he t i me,  you know.   I t ' s  
not  much t i me.   I ' ve done,  as you can r ead,  I ' ve done 
t i me bef or e.   My poi nt  i s  j ust  t o get  some changes,  
you know,  wi t h mysel f  and hel p.  

¶22 The cour t  deni ed Jenki ns'  mot i on t o wi t hdr aw hi s  pl ea.   

I t  st at ed:  

Mr .  Jenki ns,  no one has a r i ght  t o any ki nd of  
speci al  t r eat ment .   Somet i mes a pl ea agr eement  i s 
r eached t hat  has cer t ai n speci f i c  par t s t o i t  t hat  
r equi r e one par t y t o do somet hi ng or  t he ot her  par t y 
t o do somet hi ng el se.   And f r om what  [ def ense counsel ]  
has t ol d me and what  [ t he pr osecut or ]  has t ol d me,  
t hat  was not  par t  of  t he pl ea agr eement  t hat  was 
r eached her e.   So you had a hope t hat  di d not  come t o 
f r ui t i on.   Not hi ng happened.   No one came t o see you.   
But  I  don' t  see t hat  t hat  was a v i ol at i on of  a pl ea 
agr eement ;  t her ef or e,  I  wi l l  not  per mi t  you t o vacat e 
your  pl ea and we wi l l  pr oceed t o sent enci ng.  

( Emphasi s added. )  

¶23 The cour t  t hen conduct ed a sent enci ng hear i ng and 

i mposed a t ot al  sent ence of  ei ght  year s,  wi t h f i ve year s i ni t i al  

conf i nement  and t hr ee year s of  ext ended super vi s i on,  pl us a 

$500. 00 f i ne.  
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¶24 Jenki ns f i l ed a mot i on f or  post - convi ct i on r el i ef  on 

t wo gr ounds:  ( 1)  t he cour t  er r ed when i t  deni ed Jenki ns'  r equest  

t o wi t hdr aw hi s gui l t y pl ea pr i or  t o sent enci ng;  and ( 2)  Jenki ns 

was deni ed hi s const i t ut i onal  r i ght  t o ef f ect i ve assi st ance of  

counsel  when t r i al  counsel  f ai l ed t o move f or  pl ea wi t hdr awal  

bef or e sent enci ng.   Jenki ns l at er  f i l ed a suppl ement al  mot i on on 

a t hi r d gr ound:  mani f est  i nj ust i ce,  because Jenki ns'  gui l t y pl ea 

was not  knowi ng,  i nt el l i gent ,  and vol unt ar y.   As par t  of  hi s 

c l ai m of  mani f est  i nj ust i ce,  Jenki ns ar gued t hat  ( 1)  he di d not  

under st and t he t er ms of  t he pl ea agr eement ;  ( 2)  he was deni ed 

t he ef f ect i ve assi st ance of  counsel  because hi s t r i al  counsel  

f ai l ed t o adequat el y expl ai n t he t er ms of  t he pl ea agr eement ;  

and ( 3)  hi s pl ea was not  knowi ng and vol unt ar y because t he cour t  

f ai l ed t o i nf or m hi m dur i ng t he pl ea col l oquy t hat  Wi sconsi n' s 

Tr ut h i n Sent enc i ng l egi s l at i on mandat es t hat  he ser ve each day 

of  conf i nement  i mposed by t he cour t .  

¶25 The ci r cui t  cour t  deni ed t he par t s of  Jenki ns'  mot i on 

based on gr ounds t hat  t her e was a f ai r  and j ust  r eason f or  pl ea 

wi t hdr awal ,  t hat  he was deni ed t he ef f ect i ve assi st ance of  

counsel ,  and t hat  a mani f est  i nj ust i ce occur r ed because he 

mi sunder st ood t he t er ms of  t he pl ea agr eement . 8 

                                                 
8 The cour t  hel d i n abeyance Jenki ns'  c l ai m t hat  a mani f est  

i nj ust i ce occur r ed when t he cour t  f ai l ed t o i nf or m hi m of  t he 
Tr ut h i n Sent enci ng r equi r ement .   The ci r cui t  cour t  hel d t hi s 
c l ai m i n abeyance,  pendi ng our  deci s i on i n St at e v.  Uhde,  whose 
cer t i f i cat i on f r om t he cour t  of  appeal s we l at er  vacat ed.   St at e 
v.  Uhde,  2004 WI  138,  276 Wi s.  2d 31,  689 N. W. 2d 59.   The 
ci r cui t  cour t  l at er  deni ed t hi s c l ai m,  and Jenki ns appeal ed.   
The def endant  di d not  r ai se t he i ssue on appeal  of  whet her  hi s  
pl ea was knowi ngl y and vol unt ar i l y  ent er ed when t he cour t  f ai l ed 
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¶26 Jenki ns appeal ed,  and t he cour t  of  appeal s r ever sed,  

hol di ng t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on when i t  deni ed Jenki ns'  pr esent ence mot i on t o 

wi t hdr aw hi s pl ea.   St at e v.  Jenki ns,  2006 WI  App 28,  ¶19,  289 

Wi s.  2d 523,  710 N. W. 2d 502.   The cour t  of  appeal s det er mi ned 

t hat  Jenki ns " had a genui ne mi sunder st andi ng about  whet her  he 

woul d be guar ant eed an oppor t uni t y t o wor k wi t h l aw enf or cement  

t o pot ent i al l y  r ecei ve a benef i t  at  sent enci ng. "  I d. ,  ¶24.   The 

cour t  of  appeal s sai d t hat  Jenki ns’  mi sunder st andi ng was 

cor r obor at ed wi t h undi sput ed,  subst ant i al  evi dence i n t he 

r ecor d.   I d.   The cour t  decl ar ed t hat  t he c i r cui t  cour t  er r ed 

when i t  consi der ed Jenki ns’  r eason f or  pl ea wi t hdr awal  i n t er ms 

of  a br each of  pl ea agr eement  and not  i n t er ms of  a 

mi sunder st andi ng of  t he pl ea.   See i d. ,  ¶25.   Because t he cour t  

of  appeal s hel d t hat  Jenki ns had a f ai r  and j ust  r eason t o 

wi t hdr aw hi s pl ea bef or e sent enci ng,  i t  di d not  addr ess t he 

ot her  t wo i ssues of  i nef f ect i ve assi st ance of  counsel  and 

mani f est  i nj ust i ce.   I d. ,  ¶1.  

¶27 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on June 14,  2006.  

I I .  DI SCUSSI ON 

A.  Gener al  Pr i nci pl es and St andar d of  Revi ew 

 ¶28 I n 1991 t hi s cour t  st at ed t hat  " [ t ] he appr opr i at e and 

appl i cabl e l aw"  when a def endant  seeks t o wi t hdr aw hi s pl ea 

bef or e sent enci ng i s t hat  t he " def endant  shoul d be al l owed t o 

                                                                                                                                                             
t o i nf or m hi m t hat  he must  ser ve ever y day of  hi s i ni t i al  
conf i nement .  
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wi t hdr aw a gui l t y pl ea f or  any f ai r  and j ust  r eason,  unl ess t he 

pr osecut i on woul d be subst ant i al l y  pr ej udi ced. "   Canedy,  161 

Wi s.  2d at  582.   I n 1995 t he cour t  sai d a c i r cui t  cour t  shoul d 

" f r eel y al l ow a def endant  t o wi t hdr aw hi s pl ea pr i or  t o 

sent enci ng i f  i t  f i nds any f ai r  and j ust  r eason f or  wi t hdr awal ,  

unl ess t he pr osecut i on has been subst ant i al l y  pr ej udi ced by 

r el i ance on t he def endant ' s pl ea. "   St at e v.  Gar ci a,  192 

Wi s.  2d 845,  861,  532 N. W. 2d 111 ( 1995) .   I n 1999 t he cour t  sai d 

t hat  wher e a def endant  moves t o wi t hdr aw hi s pl ea bef or e 

sent enci ng,  " t he c i r cui t  cour t  i s  t o l ook onl y f or  a f ai r  and 

j ust  r eason and f r eel y al l ow t he wi t hdr awal . "   St at e v.  Ki v i oj a,  

225 Wi s.  2d 271,  287,  592 N. W. 2d 220 ( 1999) .   I n 2000 t he cour t ,  

c i t i ng Gar ci a,  sai d t hat  t he c i r cui t  cour t  " shoul d f r eel y al l ow 

a def endant  t o wi t hdr aw hi s pl ea pr i or  t o sent enci ng f or  any 

f ai r  and j ust  r eason,  unl ess t he pr osecut i on wi l l  be 

subst ant i al l y  pr ej udi ced. "   Bol l i g,  232 Wi s.  2d 561,  ¶28 ( c i t i ng 

Gar ci a,  192 Wi s.  2d at  861) .  

 ¶29 Al t hough i n r ecent  year s t he cour t  has consi s t ent l y 

ar t i cul at ed a l i ber al  r ul e f or  pl ea wi t hdr awal  bef or e 

sent enci ng,  i t  has not  consi st ent l y al l owed pl ea wi t hdr awal  i n 

i t s cases.   The over r i di ng r eason i s t hat  t he deci s i on t o gr ant  

or  deny " t he mot i on t o wi t hdr aw t he pl ea r est s wi t hi n t he sound 

di scr et i on of  t he c i r cui t  cour t . "   Ki v i oj a,  225 Wi s.  2d at  302 

( Abr ahamson,  C. J. ,  di ssent i ng) ;  see Bol l i g,  232 Wi s.  2d 561,  

¶28.   Thi s di scr et i on gi ves t he c i r cui t  cour t  l at i t ude i n 

assessi ng t he def endant ' s r eason and det er mi ni ng whet her  i t  i s  

f ai r  and j ust  under  t he c i r cumst ances.  
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 ¶30 A ci r cui t  cour t ' s  di scr et i onar y deci s i on t o gr ant  or  

deny a mot i on t o wi t hdr aw a pl ea bef or e sent enci ng i s subj ect  t o 

r evi ew under  t he er r oneous exer ci se of  di scr et i on st andar d.   

Ki v i oj a,  225 Wi s.  2d at  284.   Al l  t hat  " t hi s cour t  need f i nd t o 

sust ai n a di scr et i onar y act  i s  t hat  t he c i r cui t  cour t  exami ned 

t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  and,  usi ng 

a demonst r at ed r at i onal  pr ocess,  r eached a concl usi on t hat  a 

r easonabl e j udge coul d r each. "   Loy v.  Bunder son,  107 

Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) ;  see Ki v i oj a,  225 

Wi s.  2d at  284 ( c i t i ng St at e v.  Sal ent i ne,  206 Wi s.  2d 419,  429-

30,  557 N. W. 2d 439 ( Ct .  App.  1996) ) .   I n Canedy,  t he cour t  sai d 

i t  woul d af f i r m t he ci r cui t  cour t ' s  deci s i on as l ong as i t  was 

demonst r abl y " ' made and based upon t he f act s appear i ng i n t he 

r ecor d and i n r el i ance on t he appr opr i at e or  appl i cabl e l aw. ' "   

Canedy,  161 Wi s.  2d at  579 ( quot i ng Har t ung,  102 Wi s.  2d at  66) .   

 ¶31 A " f ai r  and j ust  r eason"  has never  been pr eci sel y 

def i ned.   St at e v.  Shi mek,  230 Wi s.  2d 730,  739,  601 N. W. 2d 865 

( Ct .  App.  1999) .   I ndeed,  t he f ai r  and j ust  r eason st andar d 

" l ack[ s]  any pr et ense of  sci ent i f i c  exact ness. "   Uni t ed St at es 

v.  Bar ker ,  514 F. 2d 208,  220 ( D. C.  Ci r . )  ( en banc) ,  cer t .  

deni ed,  421 U. S.  1013 ( 1975) .   Thi s cour t  has sai d t hat  t he t er m 

cont empl at es " t he mer e showi ng of  some adequat e r eason f or  t he 

def endant ' s change of  hear t , "  Li bke v.  St at e,  60 Wi s.  2d 121,  

128,  208 N. W. 2d 331 ( 1973) ,  and t hat  " t he exer ci se of  di scr et i on 

r equi r es t he [ c i r cui t ]  cour t  t o t ake a l i ber al ,  r at her  t han a 

r i gi d,  v i ew of  t he r easons gi ven f or  pl ea wi t hdr awal . "   Bol l i g,  

232 Wi s.  2d 561,  ¶29.   Nonet hel ess,  " [ w] het her  a def endant ' s 
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r eason adequat el y expl ai ns hi s or  her  change of  hear t  i s  up t o 

t he di scr et i on of  t he c i r cui t  cour t . "   Ki v i oj a,  225 Wi s.  2d at  

284 ( c i t i ng Canedy,  161 Wi s.  2d at  584) .  

¶32 Wi t hdr awal  of  a gui l t y pl ea bef or e sent enci ng i s not  

an absol ut e r i ght . 9  Canedy,  161 Wi s.  2d at  583.   The def endant  

has t he bur den t o pr ove by a pr eponder ance of  t he evi dence t hat  

he has a f ai r  and j ust  r eason.   Gar ci a,  192 Wi s.  2d at  862;  

Canedy,  161 Wi s.  2d at  583- 84.   The r eason must  be somet hi ng 

ot her  t han t he desi r e t o have a t r i al ,  Canedy,  161 Wi s.  2d at  

583,  or  bel at ed mi sgi v i ngs about  t he pl ea.   See Tucker  v.  Uni t ed 

St at es,  470 F. 2d 220,  221 ( 8t h Ci r .  1972) ,  cer t .  deni ed,  412 

U. S.  929 ( 1973) .  

¶33 On r evi ew of  t he c i r cui t  cour t ' s  deci s i on,  we appl y a 

def er ent i al ,  c l ear l y er r oneous st andar d t o t he cour t ' s  f i ndi ngs 

of  evi dent i ar y or  hi st or i cal  f act .   St at e v.  Tur ner ,  136 

Wi s.  2d 333,  343,  401 N. W. 2d 827 ( 1987) .   The st andar d al so 

appl i es t o cr edi bi l i t y  det er mi nat i ons.   Cf .  Canedy,  161 

Wi s.  2d at  579;  Dudr ey v.  St at e,  74 Wi s.  2d 480,  483,  247 

N. W. 2d 105 ( 1976) .   I n r evi ewi ng f act ual  det er mi nat i ons as par t  

of  a r evi ew of  di scr et i on,  we l ook t o whet her  t he cour t  has 

exami ned t he r el evant  f act s and whet her  t he cour t ' s  exami nat i on 

i s suppor t ed by t he r ecor d.   St at e v.  Shanks,  152 Wi s.  2d 284,  

289,  448 N. W. 2d 264 ( Ct .  App.  1989) .  

                                                 
9 When t he def endant  est abl i shes t he deni al  of  a r el evant  

const i t ut i onal  r i ght ,  wi t hdr awal  of  t he pl ea i s a mat t er  of  
r i ght  and t he cour t  has no di scr et i on i n t he mat t er .   St at e v.  
Van Camp,  213 Wi s.  2d 131,  139,  569 N. W. 2d 577 ( 1997) .    
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¶34 When t her e ar e no i ssues of  f act  or  cr edi bi l i t y  i n 

pl ay,  t he quest i on whet her  t he def endant  has of f er ed a f ai r  and 

j ust  r eason becomes a quest i on of  l aw t hat  we r evi ew de novo.   

To i l l ust r at e,  a def endant ' s genui ne mi sunder st andi ng of  t he 

consequences of  a pl ea i s a f ai r  and j ust  r eason t o wi t hdr aw hi s 

pl ea.   See Gar c i a,  192 Wi s.  2d at  862;  Dudr ey,  74 Wi s.  2d at  

405.   But  whet her  such a mi sunder st andi ng act ual l y exi st s i s a 

quest i on of  f act ,  and t he ci r cui t  cour t ' s  det er mi nat i on depends 

heavi l y on whet her  t he cour t  f i nds t he def endant ' s t est i mony or  

ot her  evi dence cr edi bl e and per suasi ve.   I f  " t he c i r cui t  cour t  

does not  bel i eve t he def endant ' s  asser t ed r easons f or  wi t hdr awal  

of  t he pl ea,  t her e i s no f ai r  and j ust  r eason t o al l ow 

wi t hdr awal  of  t he pl ea. "   Gar ci a,  192 Wi s.  2d at  863.  

¶35 Wher e t he ci r cui t  cour t  pr ovi des an i nadequat e account  

t o show an appl i cat i on of  t he f act s t o t he pr oper  l egal  

st andar d,  we " i ndependent l y r evi ew t he r ecor d t o det er mi ne 

whet her  t he t r i al  cour t ' s  deci s i on can be sust ai ned when t he 

f act s ar e appl i ed t o t he appl i cabl e l aw. "   Li bke,  60 Wi s.  2d at  

129;  Shanks,  152 Wi s.  2d at  289.   Thi s r evi ew i s evi dence of  an 

appel l at e cour t ' s  desi r e t o uphol d a c i r cui t  cour t ' s  

di scr et i onar y deci s i on i f  t her e i s good j ust i f i cat i on f or  t he 

deci s i on pr esent  i n t he r ecor d.  

¶36 I n her  di ssent  i n Ki v i oj a,  Chi ef  Just i ce Abr ahamson 

wr ot e:  " The cour t  of  appeal s cer t i f i ed t he pr esent  case t o t hi s 

cour t  because i t  per cei ved i nconsi st enci es i n cer t ai n Wi sconsi n 

appel l at e deci s i ons i nt er pr et i ng and appl y i ng t he ' any f ai r  and 

j ust  r eason'  st andar d. "   Ki v i oj a,  225 Wi s.  2d at  302 



No.   2005AP302- CR 

 

19 
 

( Abr ahamson,  C. J. ,  di ssent i ng) .   Thi s i nconsi st ency appear s t o 

exi st  not  onl y among opi ni ons but  al so wi t hi n opi ni ons,  maki ng 

t he l aw gover ni ng pl ea wi t hdr awal  bef or e sent enc i ng di f f i cul t  t o 

appl y.  

B.  Hi st or y of  t he Fai r  and Just  Reason St andar d 

¶37 Thi s cour t  f i r st  adopt ed t he f ai r  and j ust  r eason 

st andar d,  pr oposed by t he Amer i can Bar  Associ at i on ( ABA)  Pr oj ect  

on Mi ni mum St andar ds f or  Cr i mi nal  Just i ce,  i n 1967.   See St at e 

v.  Reppi n,  35 Wi s.  2d 377,  151 N. W. 2d 9 ( 1967) .   At  t hat  t i me,  

t he ABA' s t ent at i ve dr af t  pr ovi ded t hat  " [ b] ef or e sent ence,  t he 

cour t  i n i t s di scr et i on may al l ow t he def endant  t o wi t hdr aw hi s 

pl ea f or  any f ai r  and j ust  r eason unl ess t he pr osecut i on has 

been subst ant i al l y  pr ej udi ced by r el i ance upon t he def endant ' s 

pl ea. "   I d.  at  385 n. 2 ( quot i ng Amer i can Bar  Associ at i on Pr oj ect  

on Mi ni mum St andar ds f or  Cr i mi nal  Just i ce——Pl eas of  Gui l t y § 2. 1 

( Tent at i ve Dr af t ,  Feb. ,  1967) )  ( emphasi s added) .  

¶38 Thi s l anguage becomes cl ear er  when i t  i s  pl aced i n t he 

cont ext  of  t he br oader  r ul e:  

2. 1 Pl ea Wi t hdr awal  

 ( a)  The cour t  shoul d al l ow t he def endant  t o 
wi t hdr aw hi s pl ea of  gui l t y or  nol o cont ender e 
whenever  t he def endant ,  upon a t i mel y mot i on f or  
wi t hdr awal ,  pr oves t hat  wi t hdr awal  i s necessar y t o 
cor r ect  a mani f est  i nj ust i ce.  .  .  .   

( b)  I n t he absence of  a showi ng t hat  wi t hdr awal  
i s necessar y t o cor r ect  a mani f est  i nj ust i ce,  a 
def endant  may not  wi t hdr aw hi s pl ea of  gui l t y or  nol o 
cont ender e as a mat t er  of  r i ght  once t he pl ea has been 
accept ed by t he cour t .   Bef or e sent ence,  t he cour t  i n 
i t s di scr et i on may al l ow t he def endant  t o wi t hdr aw hi s 
pl ea f or  any f ai r  and j ust  r eason unl ess t he 
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pr osecut i on has been subst ant i al l y  pr ej udi ced by 
r el i ance upon t he def endant ' s pl ea.  

Amer i can Bar  Associ at i on Pr oj ect  on Mi ni mum St andar ds f or  

Cr i mi nal  Just i ce——Pl eas of  Gui l t y § 2. 1 ( Tent at i ve Dr af t ,  Feb.  

1967)  ( emphasi s added) ;  see Reppi n,  35 Wi s.  2d at  385 n. 2.  

¶39 I n Li bke ( 1973)  and Dudr ey ( 1976) ,  we appl i ed t he 

ABA' s 1968 appr oved dr af t  ( whi ch was i n per t i nent  par t  t he same 

as t he t ent at i ve dr af t ) ,  but  i nst ead of  pr ovi di ng t hat  t he cour t  

may al l ow t he pl ea wi t hdr awal ,  we used t he wor d " shoul d"  i n our  

anal ysi s:  ( 1)  " [ W] e ar e convi nced t hat  t he t r i al  cour t  appl i ed 

t he wr ong st andar d [ mani f est  i nj ust i ce]  and si nce t he def endant  

di d pr esent  a ' f ai r  and j ust  r eason'  t o per mi t  a pl ea 

wi t hdr awal ,  t he def endant  shoul d have been per mi t t ed t o wi t hdr aw 

hi s gui l t y pl ea. "   Li bke,  60 Wi s.  2d at  129.   ( 2)  " Under  t hi s 

[ ABA 2. 1( b) ]  st andar d,  l eave t o wi t hdr aw a gui l t y pl ea shoul d be 

f r eel y gr ant ed pr i or  t o sent enci ng wher e t her e i s a f ai r  and 

j ust  r eason f or  doi ng so pr esent ed by t he def endant . "   Dudr ey,  

74 Wi s.  2d at  482.  

¶40 I n 1979 t he ABA st andar d was r evi sed t o r ead as 

f ol l ows:  " Af t er  ent r y of  a pl ea of  gui l t y or  nol o cont ender e and 

bef or e sent ence,  t he cour t  shoul d al l ow t he def endant  t o 

wi t hdr aw t he pl ea f or  any f ai r  and j ust  r eason unl ess t he 

pr osecut i on has been subst ant i al l y  pr ej udi ced by r el i ance upon 

t he def endant ' s pl ea. "   See Canedy,  161 Wi s.  2d at  581 ( quot i ng 

Amer i can Bar  Associ at i on Pr oj ect  on Mi ni mum St andar ds f or  

Cr i mi nal  Just i ce——Pl eas of  Gui l t y § 14- 2. 1 ( 1979) ) .    
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¶41 The comment ar y on t he new ABA st andar d not ed t hat  

" [ t ] hi s change f r om [ may t o shoul d]  r ef l ect s t he bel i ef  t hat  

pr i or  t o sent enci ng,  when t her e i s a basi s f or  t he def endant ’ s 

mot i on and t he absence of  compel l i ng pr osecut or i al  r eason f or  

i t s deni al ,  wi t hdr awal  of  a pl ea of  gui l t y or  nol o cont ender e 

nor mal l y shoul d be al l owed. "   I d.  at  582 ( c i t i ng Not e,  Amer i can 

Bar  Associ at i on Pr oj ect  on Mi ni mum St andar ds f or  Cr i mi nal  

Just i ce——Pl eas of  Gui l t y § 14- 2. 1 ( 1979) ) .   Thi s comment ar y 

appear s t o r ej ect  t he comment ar y t o t he 1968 r ul e,  whi ch r eads 

i n par t :  

Ther e does not  appear  t o be any good r eason f or  
al l owi ng wi t hdr awal  as a mat t er  of  r i ght ,  absent  a 
showi ng of  mani f est  i nj ust i ce,  once t he cour t  has 
accept ed t he pl ea.  

 The st andar d does r ecogni ze t he gener al l y 
acknowl edged di scr et i on of  t he j udge t o per mi t  
wi t hdr awal  bef or e sent ence even i n t he absence of  a 
mani f est  i nj ust i ce.   Thi s i s a mat t er  sol el y wi t hi n 
t he di scr et i on of  t he j udge;  he may but  need not  gr ant  
t he mot i on.  

Amer i can Bar  Associ at i on Pr oj ect  on Mi ni mum St andar ds f or  

Cr i mi nal  Just i ce——Pl eas of  Gui l t y § 2. 1( b)  ( Appr oved Dr af t ,  

1968) .  

¶42 Ther e i s no di sput e t hat  t he shi f t  f r om " may"  t o 

" shoul d"  const i t ut ed movement  t owar d a mor e l eni ent  st andar d of  

pr esent ence pl ea wi t hdr awal .   At  t he same t i me,  however ,  t hi s 

cour t  never  abandoned t he " di scr et i on"  t hat  was so pr omi nent  i n 

t he 1967- 68 r ul e.   We emphasi zed t he t r i al  cour t ' s  di scr et i on i n 

Li bke,  60 Wi s.  2d at  126- 27 ( quot i ng Uni t ed St at es v.  Fer nandez,  

428 F. 2d 578,  580 ( 2d Ci r . ,  1970) ) ;  see al so Li bke,  60 
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Wi s.  2d at  129 ( Hansen,  Rober t  W. ,  J. ,  concur r i ng) ;  Dudr ey,  74 

Wi s.  2d at  482- 83 ( wi t hdr awal  i s a det er mi nat i on " addr essed t o 

t he sound di scr et i on of  t he t r i al  cour t  and wi l l  be r ever sed 

onl y f or  an abuse of  t hat  di scr et i on" ) ;  and Canedy,  161 

Wi s.  2d at  579,  584,  586.   " Di scr et i on"  appear s t o t emper  " f ai r  

and j ust  r eason"  i n al l  our  cases.  

C.  Appl i cat i on of  t he Fai r  and Just  Reason St andar d 

¶43 On t he sur f ace,  t he l anguage and hi st or y of  t he f ai r  

and j ust  r eason st andar d suggest  t hat  a def endant  i s r equi r ed t o 

meet  a r el at i vel y l ow bur den t o j ust i f y pl ea wi t hdr awal  bef or e 

sent ence.   I n act ual  appl i cat i on,  however ,  t he bur den has been 

mor e di f f i cul t .   Upon a mot i on t o wi t hdr aw a pl ea bef or e 

sent enci ng,  t he def endant  f aces t hr ee obst acl es.   Fi r st ,  t he 

def endant  must  pr of f er  a f ai r  and j ust  r eason f or  wi t hdr awi ng 

hi s pl ea.   Canedy,  161 Wi s.  2d at  583- 84.   Not  ever y r eason wi l l  

qual i f y as a f ai r  and j ust  r eason.   Second,  t he def endant  must  

pr of f er  a f ai r  and j ust  r eason t hat  t he c i r cui t  cour t  f i nds 

cr edi bl e.   I d.  at  585.   I n ot her  wor ds,  t he c i r cui t  cour t  must  

bel i eve t hat  t he def endant ' s pr of f er ed r eason act ual l y exi st s.   

I d.   Thi r d,  t he def endant  must  r ebut  evi dence of  subst ant i al  

pr ej udi ce t o t he St at e.   I d.  at  582.  

¶44 I f  t he def endant  does not  over come t hese obst acl es i n 

t he v i ew of  t he c i r cui t  cour t ,  and i s t her ef or e not  per mi t t ed t o 

wi t hdr aw hi s pl ea,  t he def endant ' s bur den t o r ever se t he ci r cui t  

cour t  on appeal  becomes r el at i vel y hi gh.   Thi s  i s so because,  on 

appeal ,  t he def endant  has t wo addi t i onal  and subst ant i al  

obst acl es.   The f i r st  obst acl e i s t he appl i cabl e st andar d of  
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r evi ew,  whi ch r equi r es t he r evi ewi ng cour t  t o af f i r m t he ci r cui t  

cour t ’ s deci s i on unl ess i t  i s  c l ear l y er r oneous.   The second 

obst acl e i s t he ext ensi ve pl ea col l oquy r equi r ed of  c i r cui t  

cour t s.   The pl ea col l oquy i s desi gned t o secur e a knowi ng,  

i nt el l i gent ,  and vol unt ar y pl ea f r om t he def endant  and a 

devel oped r ecor d f r om whi ch r evi ewi ng cour t s may eval uat e t he 

c i r cui t  cour t ' s  deci s i on.  

¶45 We di scuss each of  t hese l at t er  t wo obst acl es i n t ur n.    

1.  St andar d of  Revi ew 

¶46 As we pr evi ousl y not ed,  under  t he er r oneous exer ci se 

of  di scr et i on st andar d of  r evi ew,  t he r evi ewi ng cour t  uphol ds 

t he c i r cui t  cour t ' s  f act ual  and cr edi bi l i t y  det er mi nat i ons i f  

t her e i s suppor t  f or  t hem i n t he r ecor d.   Mor eover ,  even i f  t he 

c i r cui t  cour t  mi sappl i es t he l aw or  i nadequat el y expl ai ns t he 

r easons f or  i t s deci s i on,  t he r evi ewi ng cour t  must  i ndependent l y  

r evi ew t he r ecor d t o f i nd suppor t  f or  t he c i r cui t  cour t ' s  

deci s i on i f  t he j ust i f i cat i on i s t her e.   Shanks,  152 Wi s.  2d at  

289.    

¶47 A r evi ew of  t he appl i cabl e pl ea wi t hdr awal  cases 

r eveal s t hat ,  under  t hi s st andar d of  r evi ew,  r evi ewi ng cour t s 

ar e l i kel y t o af f i r m t he ci r cui t  cour t ' s  deci s i on ei t her  t o 

gr ant  or  deny a mot i on t o wi t hdr aw a pl ea.   For  exampl e,  i n 

St at e v.  Manke,  230 Wi s.  2d 421,  602 N. W. 2d 139 ( Ct .  App.  1999) ,  

t he cour t  af f i r med t he ci r cui t  cour t ' s  deci s i on t o gr ant  t he 

def endant ' s mot i on t o wi t hdr aw hi s pl ea.   I n t hat  case,  t he 

St at e ar gued t hat  t he c i r cui t  cour t  f ai l ed t o i dent i f y t he 

speci f i c  f ai r  and j ust  r eason i t  r el i ed on when gr ant i ng Manke' s 
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mot i on.   I d.  at  428.   The cour t  of  appeal s r esponded t hat  i t  was 

" obl i ged t o sear ch t he r ecor d f or  f act s suppor t i ng t he cour t ' s  

di scr et i onar y act . "   I d.   Af t er  sear chi ng t he r ecor d f or  

evi dence of  mi sl eadi ng advi ce f r om t he def endant ' s at t or ney and 

t he def endant ' s mi sunder st andi ng of  t he pl ea,  t he cour t  was 

" convi nced t hat  t he r ecor d suppor t [ ed]  t he t r i al  cour t ' s  

concl usi on t hat  Manke pr esent ed a f ai r  and j ust  r eason. "   I d.  at  

430.    

¶48 Revi ewi ng cour t s have been equal l y suppor t i ve of  a 

c i r cui t  cour t ' s  deci s i on t o deny a def endant ' s mot i on f or  pl ea 

wi t hdr awal .   See,  e. g. ,  Bol l i g,  232 Wi s.  2d 561;  Ki v i oj a,  225 

Wi s.  2d 271;  Gar ci a,  192 Wi s.  2d 845;  Canedy,  161 Wi s.  2d 565;  

Dudr ey,  74 Wi s.  2d 480;  St at e v.  McKni ght ,  65 Wi s.  2d 582,  223 

N. W. 2d 550 ( 1974) ;  St at e v.  Lei t ner ,  2001 WI  App 172,  247 

Wi s.  2d 195,  633 N. W. 2d 207.  

¶49 Revi ewi ng cour t s have r ever sed a c i r cui t  cour t ' s  

deci s i on wher e t he ci r cui t  cour t  appl i ed t he wr ong l egal  

st andar d or  wher e t her e was a def ect  wi t h t he pl ea quest i onnai r e 

and pl ea col l oquy.   See,  e. g. ,  Li bke,  60 Wi s.  2d 121;  Shanks,  

152 Wi s.  2d 284.   For  exampl e,  i n Li bke,  t he c i r cui t  cour t  

deni ed t he def endant ' s pr esent ence mot i on t o wi t hdr aw hi s pl ea 

whi l e i ncor r ect l y appl y i ng t he mani f est  i nj ust i ce st andar d 

i nst ead of  t he f ai r  and j ust  r eason st andar d.   Li bke,  60 

Wi s.  2d at  128.   We r ever sed t he ci r cui t  cour t ' s  deci s i on af t er  

f i ndi ng i n t he r ecor d t hat  t he def endant  had pr esent ed a f ai r  

and j ust  r eason f or  pl ea wi t hdr awal .   I d.  at  129.   Not abl y,  we 



No.   2005AP302- CR 

 

25 
 

never  assessed whet her  t he c i r cui t  cour t  f ound t hat  r eason 

i ncr edi bl e.    

¶50 I n Shanks,  t he cour t  of  appeal s  r ever sed t he c i r cui t  

cour t ' s  deni al  of  a pl ea wi t hdr awal  mot i on wher e t he def endant  

pr of f er ed t he f ol l owi ng r easons:  " [ d] eni al  of  i nt ent  dur i ng t he 

pl ea col l oquy,  coer ci ve act i on by def ense counsel ,  hast e and 

conf usi on i n t he pl ea t aki ng,  and a pr ompt  mot i on t o wi t hdr aw. "   

Shanks,  152 Wi s.  2d at  291.   I n t hat  case,  t he r ecor d i ndi cat ed 

sever al  def ect s  wi t h t he pl ea quest i onnai r e and t he pl ea 

col l oquy:  One,  t he pl ea quest i onnai r e i ndi cat ed t hat  t he 

def endant  i nt ended t o pl ead gui l t y t o a di f f er ent  char ge t han 

t he one bef or e t he cour t .   I d.   Two,  dur i ng t he pl ea col l oquy,  

t he def endant  pl ed gui l t y t o a char ge not  bef or e t he cour t .   I d.   

Thr ee,  dur i ng a di scussi on wi t h t he c i r cui t  cour t  concer ni ng t he 

el ement s of  t he char ge,  t he def endant  deni ed t he el ement  of  

i nt ent .   I d.   These def ect s,  made appar ent  by t he r ecor d,  

war r ant ed a r ever sal  of  t he c i r cui t  cour t ' s  deni al  of  t he 

def endant ' s pl ea wi t hdr awal  mot i on.   I d.  at  292.    

¶51 The Shanks case i s a pr i me i l l ust r at i on of  t he 

i mpor t ance of  t he pl ea col l oquy and i t s devel oped r ecor d,  whi ch 

gi ves cour t s a good oppor t uni t y t o r evi ew t he ci r cui t  cour t ' s 

deci s i on t o gr ant  or  deny a mot i on f or  pl ea wi t hdr awal .    

2.  Hi st or y and Devel opment  of  t he Pl ea Col l oquy 

¶52 We now t ur n t o t he pl ea col l oquy and i t s hi st or y t o 

show how t he i ncr easi ng dut i es i mposed on t he ci r cui t  cour t  t o 

ensur e t he def endant ' s under st andi ng of  t he pl ea,  have pr ompt ed 
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an evol ut i on i n t he meani ng of  a f ai r  and j ust  r eason f or  

pr esent ence pl ea wi t hdr awal .    

¶53 Mor e t han 40 year s ago,  i n St at e v.  St r i ckl and,  27 

Wi s.  2d 623,  135 N. W. 2d 295 ( 1965) ,  t hi s cour t  hel d t hat  t he 

c i r cui t  cour t  had no dut y t o i nqui r e i nt o t he def endant ' s 

under st andi ng of  hi s pl eas dur i ng a pl ea col l oquy.   I n t hat  

case,  t he def endant  ar gued t hat  hi s gui l t y pl eas wer e not  

i nt el l i gent l y and under st andi ngl y made because t he ci r cui t  cour t  

di d not  i nqui r e of  t he def endant  per sonal l y whet her  he had 

i nt el l i gent l y and under st andi ngl y ent er ed hi s pl eas.   I d.  at  

631.   Def endant ' s counsel  asser t ed t hat  f eder al  cour t s,  i n 

accor dance wi t h Rul e 11 of  t he Feder al  Rul es of  Cr i mi nal  

Pr ocedur e,  i nt er r ogat e t he accused at  t he ar r ai gnment  even 

t hough t he accused i s r epr esent ed by counsel .   I d.  at  631 n. 2.  

¶54 Thi s cour t  r epl i ed t hat  such i nqui r i es wer e 

unnecessar y wher e t he def endant  i s r epr esent ed by counsel .   I d.   

The cour t  st at ed:  

Cour t s have t he r i ght  t o assume i n such a s i t uat i on 
t hat  counsel  has f ul f i l l ed hi s dut y of  pr oper  
r epr esent at i on by f ul l y  expl ai ni ng t o t he accused t he 
nat ur e of  t he of f ense char ged,  t he r ange of  penal t i es,  
and possi bl e def enses t her et o,  and sat i sf y i ng hi msel f  
t hat  t he accused under st ands such expl anat i ons,  bef or e 
per mi t t i ng t he accused t o aut hor i ze t he ent r y  of  a 
pl ea of  gui l t y.   Ther e i s no al l egat i on i n def endant ' s 
mot i on t hat  t hi s was not  done.  

 We deem i t  i nadvi sabl e t o l ay down a r ul e t hat  
t r i al  cour t s must ,  i n ever y case,  wher e an accused i s 
r epr esent ed by counsel  at  t i me of  ent er i ng a pl ea,  
bef or e accept i ng t he pl ea i nt er r ogat e def endant  t o 
make sur e t hat  t he def endant  has under st andi ngl y and 
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i nt el l i gent l y ent er ed t he pl ea.   However ,  we r ecommend 
t hat  such pr act i ce be adopt ed.    

I d.  at  631- 32 ( emphasi s added) .  

¶55 Four  year s l at er  i n 1969,  t hi s cour t  di d mandat e such 

a pr act i ce.   Er nst  v.  St at e,  43 Wi s.  2d 661,  170 N. W. 2d 713 

( 1969) ,  abr ogat ed by St at e v.  Banger t ,  131 Wi s.  2d 246,  389 

N. W. 2d 12 ( 1986) .   I n Er nst ,  t hi s cour t  over r ul ed t he St r i ckl and 

" assumpt i on"  and mandat ed t hat  t he c i r cui t  cour t s f ol l ow t he 

pr act i ce suggest ed i n St at e ex r el .  Bur net t  v.  Bur ke,  22 

Wi s.  2d 486,  494,  126 N. W. 2d 91 ( 1964) .   Er nst ,  43 Wi s.  2d at  

674.   The cour t  mandat ed t hat  c i r cui t  cour t s have a dut y t o do 

t he f ol l owi ng and make a r ecor d t her eof :  

1.  To det er mi ne t he ext ent  of  t he def endant ' s 
educat i on and gener al  compr ehensi on.  

2.  To est abl i sh t he accused' s under st andi ng of  
t he nat ur e of  t he cr i me wi t h whi ch he i s char ged and 
t he r ange of  puni shment s whi ch i t  car r i es.  

3.  To ascer t ai n whet her  any pr omi ses or  t hr eat s 
have been made t o hi m i n connect i on wi t h hi s 
appear ance,  hi s r ef usal  of  counsel ,  and hi s pr oposed 
pl ea of  gui l t y.  

4.  To al er t  t he accused t o t he possi bi l i t y  t hat  
a l awyer  may di scover  def enses or  mi t i gat i ng 
c i r cumst ances whi ch woul d not  be appar ent  t o a l ayman 
such as t he accused.  

5.  To make sur e t hat  t he def endant  under st ands 
t hat  i f  a pauper ,  counsel  wi l l  be pr ovi ded at  no 
expense t o hi m.    
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I d.   The Er nst  cour t  al so added a s i xt h r equi r ement  t hat  t he 

t r i al  j udge per sonal l y det er mi ne whet her  a f act ual  basi s exi st s 

t o suppor t  t he pl ea. 10  I d.  

¶56 I n Banger t ,  we over r ul ed l anguage f r om pr i or  cases 

t hat  i ndi cat ed t hat  pl ea col l oquy pr ocedur es ar e mandat ed by t he 

Uni t ed St at es Const i t ut i on. 11  However ,  t he Banger t  cour t  di d 

                                                 
10 The second and si xt h dut i es have been codi f i ed.   § 63,  

ch.  255,  Laws of  1969.   Wi sconsi n St at .  § 971. 08( 1) ( a)  and ( b)  
r ead as f ol l ows:  

971. 08  Pl eas of  gui l t y and no cont est ;  
wi t hdr awal  t her eof .   ( 1)  Bef or e t he cour t  accept s a 
pl ea of  gui l t y or  no cont est ,  i t  shal l  do al l  of  t he 
f ol l owi ng:  

( a)  Addr ess t he def endant  per sonal l y and 
det er mi ne t hat  t he pl ea i s made vol unt ar i l y  wi t h 
under st andi ng of  t he nat ur e of  t he char ge and 
pot ent i al  puni shment  i f  convi ct ed.  

( b)  Make such i nqui r y as sat i sf i es i t  t hat  t he 
def endant  i n f act  commi t t ed t he cr i me char ged.  

11 I n St at e v.  Banger t ,  131 Wi s.  2d 246,  257,  389 N. W. 2d 12 
( 1986) ,  we expl ai ned t hat  Boyk i n v.  Al abama,  395 U. S.  238 
( 1969) ,  " mer el y  set s f or t h t he const i t ut i onal  st andar d t hat  
t her e must  be an af f i r mat i ve showi ng .  .  .  t hat  t he pl ea was 
knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y made. "   Ther ef or e,  i n 
Banger t ,  we hel d t hat  def endant s do not  have a const i t ut i onal  
r i ght  t o wi t hdr aw a pl ea mer el y because t he ci r cui t  cour t  f ai l ed 
t o ascer t ai n hi s under st andi ng of  t he nat ur e of  t he char ge on 
t he r ecor d dur i ng t he pl ea col l oquy.   Banger t ,  131 Wi s.  2d at  
273.   Rat her ,  under  a new t wo- st ep pr ocess,  t he r evi ewi ng cour t  
may r evi ew evi dence out si de t he pl ea col l oquy r ecor d t hat  
subst ant i at es t hat  t he pl ea was knowi ngl y and vol unt ar i l y  made.   
I d.  at  274- 75.   One of  t he ef f ect s of  t hi s r ul i ng i s t hat  i t  
pr event s " a def endant  [ who]  does under st and t he char ge and t he 
ef f ect s of  hi s pl ea .  .  .  [ f r om]  gam[ i ng]  t he syst em by t aki ng 
advant age of  j udi c i al  mi st akes. "   St at e v.  Br own,  2006 WI  100,  
¶37,  293 Wi s.  2d 594,  716 N. W. 2d 906.  
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" not  di scar d t he mandat or y r equi r ement  t hat  t r i al  j udges 

under t ake a per sonal  col l oquy wi t h t he def endant  t o ascer t ai n 

hi s under st andi ng of  t he nat ur e of  t he char ge. "   Banger t ,  131 

Wi s.  2d at  260.   The cour t  v i ewed t hat  dut y as a st at ut or y 

r equi r ement  under  Wi s.  St at .  § 971. 08( 1) .   I d.  

¶57 The Banger t  cour t  al so expanded t he j udi c i al  dut i es 

under  Wi s.  St at .  § 971. 08( 1) ( a) ,  whi ch r equi r es t he cour t  t o 

det er mi ne t hat  t he pl ea i s vol unt ar y.   The ci r cui t  cour t  must  

" do mor e t han mer el y r ecor d t he def endant ' s af f i r mat i on of  

under st andi ng pur suant  t o sec.  971. 08( 1) ( a) . "   I d.  at  267.   The 

ci r cui t  cour t  must  det er mi ne a def endant ' s under st andi ng of  t he 

nat ur e of  t he char ge.   I d.  at  268.   

¶58 The Banger t  cour t  al so added a sevent h dut y f or  t he 

c i r cui t  cour t ,  t o " i nf or m t he def endant  of  t he const i t ut i onal  

r i ght s whi ch he wi l l  be wai v i ng,  or  t o ascer t ai n t hat  t he 

def endant  possesses such knowl edge. "   I d.  at  272.    

¶59 Si nce Banger t ,  t he cour t  has ar t i cul at ed t hr ee 

addi t i onal  dut i es i n t he pl ea col l oquy f or  c i r cui t  cour t s.   See 

St at e v.  Br own,  2006 WI  100,  ¶35,  293 Wi s.  2d 594,  716 

N. W. 2d 906.   Thus,  t he dut i es i mposed upon ci r cui t  cour t s dur i ng 

t he pl ea col l oquy have expanded si gni f i cant l y.   Under st andi ng 

t hat  a pl ea of  gui l t y i s a convi ct i on,  not  a mer e conf essi on,  

see Boyki n v.  Al abama,  395 U. S.  238,  242 ( 1969) ,  we r equi r e 

el abor at e pl ea col l oqui es t o " demonst r at e t he cr i t i cal  

i mpor t ance of  pl eas i n our  syst em of  j ust i ce. "   Br own,  293 

Wi s.  2d 594,  ¶23.    
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¶60 The ef f ect  of  mor e el abor at e and compr ehensi ve pl ea 

col l oqui es i s t o ensur e t hat  pl eas ar e knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   I d. ,  ¶23.   The cor r espondi ng i mpact ,  however ,  i s  t o 

make i t  mor e di f f i cul t  f or  def endant s t o wi t hdr aw t hei r  pl eas.   

Unl i ke c i r cui t  cour t s at  t he t i me of  St r i ckl and,  c i r cui t  cour t s 

t oday ar e expect ed t o devel op an ext ensi ve r ecor d r el at ed t o t he 

def endant ' s per sonal  under st andi ng of  t he pl ea.   Thi s 

under t aki ng has changed t he not i on t hat  gui l t y pl eas ar e mer el y 

t ent at i ve unt i l  af t er  sent ence. 12  As l ong as c i r cui t  cour t s 

f ol l ow t he cour t  mandat ed and st at ut or y r equi r ement s dur i ng pl ea 

col l oqui es,  def endant s wi l l  or di nar i l y  have di f f i cul t y showi ng a 

f ai r  and j ust  r eason f or  pl ea wi t hdr awal  i f  t he r eason i s based 

on gr ounds t hat  wer e adequat el y addr essed i n t he pl ea col l oquy. 13 

                                                 
12 See 5 Wayne R.  LaFave et  al . ,  Cr i mi nal  Pr ocedur e 

§ 21. 5( a) ,  at  196 ( 2d ed.  1999) ,  whi ch st at es:  

Gi ven t he gr eat  car e wi t h whi ch gui l t y pl eas ar e now 
t aken——i ncl udi ng pl aci ng t he pl ea agr eement  on t he 
r ecor d,  maki ng f ul l  i nqui r y i nt o t he vol unt ar i ness of  
t he pl ea,  advi s i ng t he def endant  i n det ai l  concer ni ng 
hi s r i ght s and t he consequences of  hi s  pl ea,  
det er mi ni ng t hat  t he def endant  under st ands t hese 
mat t er s,  and det er mi ni ng t hat  t he pl ea i s accur at e——
t her e i s no r eason t o v i ew pl eas so t aken as mer el y 
" t ent at i ve, "  subj ect  t o wi t hdr awal  bef or e sent ence 
whenever  t he gover nment  cannot  est abl i sh pr ej udi ce.  

I d.  

13 For  i l l ust r at i ons of  r el i ance on t he r ecor d of  t he 
pl ea col l oquy,  see St at e v.  Canedy,  161 Wi s.  2d 565,  578-
79,  585,  469 N. W. 2d 163 ( 1991) ,  and Dudr ey,  74 Wi s.  2d at  
484- 85.  
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 ¶61 The evol ut i on i n t he meani ng of  a f ai r  and j ust  r eason 

f or  pl ea wi t hdr awal  t r acks t he pol i cy basi s f or  al l owi ng t he 

wi t hdr awal  of  pl eas bef or e sent enci ng.   Thi s pol i cy basi s was 

car ef ul l y set  out  i n Li bke:  

 The l i ber al  r ul e f or  wi t hdr awal  of  a gui l t y pl ea 
bef or e sent ence i s consi st ent  wi t h t he ef f i c i ent  
admi ni st r at i on of  cr i mi nal  j ust i ce.   I t  r educes t he 
number  of  appeal s cont est i ng t he " knowi ng and 
vol unt ar i ness"  of  a gui l t y pl ea,  and avoi ds t he 
di f f i cul t i es of  di sent angl i ng such cl ai ms.   I t  al so 
ensur es t hat  a def endant  i s not  deni ed a r i ght  t o 
t r i al  by j ur y unl ess he cl ear l y wai ves i t .  

Li bke,  60 Wi s.  2d at  127- 28 ( quot i ng Uni t ed St at es v.  Young,  424 

F. 2d 1276,  1279 ( 3d Ci r .  1970) ) .   Thi s r at i onal e was r epeat ed i n 

Shanks,  152 Wi s.  2d at  288,  and Shi mek,  230 Wi s.  2d at  739.  

 ¶62 A f ai r  and j ust  r eason f or  pl ea wi t hdr awal  bef or e 

sent ence wi l l  al ways be subj ect  t o case- by- case anal ysi s.   As a 

gener al  r ul e,  a f ai r  and j ust  r eason f or  pl ea wi t hdr awal  bef or e 

sent ence wi l l  l i kel y exi st  i f  t he def endant  shows t hat  t he 

c i r cui t  cour t  f ai l ed t o conf or m t o i t s st at ut or y or  ot her  

mandat or y dut i es i n t he pl ea col l oquy,  and t he def endant  asser t s 

mi sunder st andi ng because of  i t .   I n such a c i r cumst ance,  t he 

St at e may show t hat  i t  has been pr ej udi ced,  i n whi ch case t he 

cour t  wi l l  have t o deci de whet her  t he def i c i ency i n t he pl ea 

col l oquy compr omi sed t he knowi ng,  i nt el l i gent ,  and vol unt ar y 

nat ur e of  t he def endant ' s pl ea.   Cf .  St at e v.  Van Camp,  213 

Wi s.  2d 131,  139,  569 N. W. 2d 577 ( 1997) .   A def endant  may 

pr of f er  a f ai r  and j ust  r eason,  i ncl udi ng mi sunder st andi ng and 

changed ci r cumst ances,  based on mat t er s out si de t he pl ea 
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col l oquy r ecor d.   When t he pl ea col l oquy i s suf f i c i ent ,  however ,  

t he def endant ' s f ai r  and j ust  r eason shoul d r el y on mat t er s 

out si de t he pl ea col l oquy r ecor d or  be abl e t o show why i t  i s  

f ai r  and j ust  t o di sr egar d t he sol emn answer s t he def endant  gave 

i n t he col l oquy.   A f ai l ur e t o r ecogni ze t he i mpl i cat i ons of  a 

val i d pl ea col l oquy woul d " debase[  ]  t he j udi c i al  pr oceedi ng at  

whi ch a def endant  pl eads and t he cour t  accept s i t s pl ea. "   

Uni t ed St at es v.  Hyde,  520 U. S.  670,  676 ( 1997) .  

¶63 A f ai r  and j ust  r eason t o wi t hdr aw a pl ea bef or e 

sent ence does not  depend upon ei t her  a def i c i ent  pl ea col l oquy 

or  t he exi st ence of  a const i t ut i onal l y i nval i d pl ea.   

Never t hel ess,  because a f ai r  and j ust  r eason wi l l  nul l i f y  bot h a 

suf f i c i ent  pl ea col l oquy and a const i t ut i onal l y val i d pl ea,  t he 

cour t  may consi der  whet her  t he pr of f er ed f ai r  and j ust  r eason 

out wei ghs t he ef f i c i ent  admi ni st r at i on of  j ust i ce.  

D.  Appl i cat i on of  t he Fai r  and Just  Reason St andar d t o t hi s 

Case 

¶64 We now r evi ew t he ci r cui t  cour t ' s  deci s i on i n t hi s 

case,  bear i ng i n mi nd t he st andar d of  r evi ew and use of  t he 

r ecor d t o suppor t  t he c i r cui t  cour t ' s  deci s i on.  

¶65 Jenki ns had a l engt hy cr i mi nal  hi st or y when he 

appear ed bef or e t he cour t  at  hi s sent enci ng hear i ng and 

at t empt ed t o wi t hdr aw hi s pl ea.   He had been convi ct ed of  t wo 

pr i or  f el oni es,  had hi s par ol e r evoked,  and had est abl i shed a 

r ecor d of  v i ol ence agai nst  bot h f ami l y and st r anger s.   Fr om t he 

begi nni ng of  t hi s case,  Jenki ns had been r epr esent ed by counsel .   

He had sever al  mont hs t o consi der  a pl ea agr eement  of f er ed by 
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t he St at e.   On Febr uar y 24,  2003,  he accept ed t hat  agr eement ——

pl eadi ng gui l t y t o sel l i ng her oi n,  a t hi r d f el ony——af t er  

par t i c i pat i ng i n a t hor ough pl ea col l oquy wi t h t he cour t .   Af t er  

t he pl ea,  he was r et ur ned t o t he Dodge Cor r ect i onal  I nst i t ut i on 

on a pr i or  of f ense.    

¶66 Bef or e t he sent enci ng hear i ng and t wo mont hs af t er  

ent er i ng hi s pl ea,  Jenki ns r ecei ved and exami ned a pr esent ence 

i nvest i gat i on ( PSI )  t hat  descr i bed t he of f ense,  t he def endant ' s  

admi ssi on of  t hat  of f ense,  t he def endant ' s admi ssi on of  

ext ensi ve dr ug deal i ng,  and t he def endant ' s ni ckname of  

" St r eet wi se, "  as wel l  as t he PSI  wr i t er ' s r ecommendat i on of  f i ve 

t o seven year s i n pr i son,  pl us one t o t wo year s of  ext ended 

super vi s i on.   Hence,  bef or e t he sent enci ng hear i ng,  Jenki ns knew 

t hat  t he PSI  r ecommended a pr i son sent ence at  l east  t wo- and- a-

hal f  t i mes what  t he pr osecut or  was pl edged t o r ecommend.  

¶67 At  t he sent enci ng hear i ng,  Jenki ns'  counsel  asked f or  

anot her  30 t o 60 days of  post ponement  t o see whet her  f eder al  

aut hor i t i es woul d deci de t o meet  wi t h Jenki ns.   Jenki ns'  counsel  

had al r eady debr i ef ed Jenki ns and suppl i ed t he Mi l waukee Count y 

Di st r i ct  At t or ney' s of f i ce wi t h a summar y of  i nf or mat i on t hat  

Jenki ns was pr epar ed t o di scuss.   At  t he r equest  of  one 

pr osecut or ,  t wo Mi l waukee pol i ce det ect i ves met  wi t h Jenki ns.   

Anot her  pr osecut or  encour aged f eder al  aut hor i t i es t o t al k wi t h 

Jenki ns,  but  t hey never  accept ed t he i nvi t at i on.   Consequent l y,  

t he cour t  deci ded not  t o post pone sent enci ng agai n.  

¶68 Jenki ns t hen moved t o wi t hdr aw hi s pl ea.   When t he 

cour t  asked hi m t he basi s f or  hi s r equest ,  he pr of f er ed t he 
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f ol l owi ng r eason:  " St i pul at i ons t hat  I ' m not  abl e t o f ul f i l l ,  

what  I  had my pr oj ect i ons on.   I ' m sur e t he f eder al  agent s wer e 

meani ng t o speak t o me. "   I n r esponse t o t he cour t ' s  quest i on of  

hi s under st andi ng of  what  was goi ng t o happen when he ent er ed a 

pl ea,  Jenki ns r epl i ed:  

At  l east  I  woul d benef i t ,  at  l east ,  you know,  
somet hi ng,  at  l east  t o,  you know,  be abl e t o get  out  
of  t he l i f e I ' m al r eady i n or  I  was i nvol ved i n at  t he 
t i me.   And sor t  of ,  you know,  t hey br i ng i n at  l east  
t o assi st  t he st at e her e,  you know,  f r om much of  t he 
t r oubl es I ' ve caused and t he st r ess we pl ace on 
Mi l waukee,  t he pol i ce depar t ment  her e i n t hi s st at e,  
and sor t  of  abol i sh t hi s her oi n t hat ' s f l owi ng i nt o 
t he st at es and guns and ever yt hi ng el se,  so sor t  of  
j ust  k i nd of  get  mysel f  c l ear ed up and get  back on 
t r ack.  

 I t ' s  not  t oo much about  t he t i me,  you know.   I t ' s  
not  much t i me.   I ' ve done,  as you can r ead,  I ' ve done 
t i me bef or e.   My poi nt  i s  j ust  t o get  some changes,  
you know,  wi t h mysel f  and hel p.  

¶69 To t hat  r esponse,  t he cour t  t ol d Jenki ns t hat  i t  was 

not  goi ng t o per mi t  Jenki ns t o wi t hdr aw hi s pl ea.   The cour t  

r easoned t hat  Jenki ns " had a hope t hat  di d not  come t o 

f r ui t i on. "   Because t her e was no br each of  t he pl ea agr eement ,  

t he cour t  di d not  al l ow Jenki ns t o wi t hdr aw hi s pl ea.    

¶70 On appeal ,  Jenki ns ar gues t hat  t he c i r cui t  cour t ' s 

deci s i on shoul d be r ever sed because i t  appl i ed t he wr ong l egal  

st andar d by consi der i ng Jenki ns'  r equest  f or  pl ea wi t hdr awal  i n 

t he cont ext  of  a br each of  a pl ea agr eement ,  r at her  t han i n t he 

cont ext  of  hi s mi sunder st andi ng t he consequences of  t he pl ea.   

Jenki ns ar gues t hat  t he c i r cui t  cour t  f ocused on whet her  t he 

oppor t uni t y t o wor k wi t h l aw enf or cement  was par t  of  t he pl ea 
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agr eement  i nst ead of  whet her  Jenki ns bel i eved t hat  t he 

oppor t uni t y t o wor k wi t h l aw enf or cement  was par t  of  t he pl ea 

agr eement .   We see t hi s ar gument  as wi t hout  mer i t .  

¶71 Fi r st ,  Jenki ns di d not  pr of f er  a f ai r  and j ust  r eason 

at  t he t i me of  hi s mot i on f or  pl ea wi t hdr awal .   " [ T] he bur den i s 

on t he def endant  t o of f er  a f ai r  and j ust  r eason f or  wi t hdr awal  

of  t he pl ea. "   Canedy,  161 Wi s.  2d at  583- 84.   Jenki ns di d not  

pl ai nl y asser t  t hat  he mi sunder st ood t he consequences of  t he 

pl ea.   Jenki ns asser t ed t hat  he want ed t o wi t hdr aw hi s pl ea 

because of  st i pul at i ons t hat  he coul d not  f ul f i l l  and because of  

hi s " pr oj ect i ons. "   Di sappoi nt ment  and unf ul f i l l ed hopes ar e not  

t he same as a mi sunder st andi ng of  t he consequences of  t he pl ea.   

See Lei t ner ,  247 Wi s.  2d 195,  ¶33;  Dudr ey,  74 Wi s.  2d at  486.    

¶72 Even af t er  t he cour t  expl i c i t l y  asked Jenki ns at  

sent enci ng about  hi s under st andi ng of  what  was goi ng t o happen 

when he ent er ed a pl ea,  he di d not  asser t  t hat  he t hought  hi s 

cooper at i on wi t h l aw enf or cement  woul d l ead t o def i ni t e 

sent enci ng benef i t s.   Nor  di d he asser t  t hat  anyone had t ol d hi m 

t hat  hi s pl ea woul d guar ant ee an oppor t uni t y t o wor k wi t h l aw 

enf or cement .   I nst ead,  Jenki ns di scussed how he want ed t o hel p 

t he communi t y t hr ough hi s cooper at i on and hel p hi msel f  by 

get t i ng out  of  t he l i f e he was l i v i ng.   Had Jenki ns and hi s 

at t or ney act ual l y had an agr eement  wi t h aut hor i t i es,  t hey woul d 

have f ound some way t o memor i al i ze t he agr eement  of f  t he r ecor d.   

Jenki ns'  i mpr i sonment  f or  ei ght  mont hs bef or e t he pl ea made hi s  

act i ve cooper at i on wi t h aut hor i t i es v i r t ual l y i mpossi bl e.    
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¶73 Second,  even i f  we assume t hat  Jenki ns al l eged a 

mi sunder st andi ng of  t he pl ea,  t he c i r cui t  cour t  st i l l  had t o 

f i nd t hat  t hi s mi sunder st andi ng act ual l y exi st ed.   See Dudr ey,  

74 Wi s.  2d at  485.   The ci r cui t  cour t  di d not  expl i c i t l y  st at e 

dur i ng t he mot i on f or  pl ea wi t hdr awal  t hat  i t  di d not  bel i eve 

t hat  Jenki ns mi sunder st ood t he consequences of  hi s pl ea,  but  t he 

cour t  r ej ect ed t he pr of f er ed mi sunder st andi ng when i t  st at ed 

t hat  Jenki ns s i mpl y had a " hope t hat  di d not  come t o f r ui t i on. "   

The ci r cui t  cour t  made t hi s st at ement  r i ght  af t er  i t  hear d 

Jenki ns expl ai n what  he t hought  was goi ng t o happen.  

¶74 The ci r cui t  cour t ' s  st at ement  suppor t s t he i nf er ence 

t hat  t he c i r cui t  cour t  f ound t hat  Jenki ns under st ood t he 

consequences of  t he pl ea and si mpl y t ook hi s chances on whet her  

he woul d be abl e t o meet  wi t h l aw enf or cement  and benef i t  f r om 

t hat  encount er .   See Dudr ey,  74 Wi s.  2d at  486.   Li ke t he 

def endant  i n Dudr ey,  when Jenki ns r eal i zed t hat  hi s chances had 

passed,  he deci ded t o wi t hdr aw hi s pl ea.   See i d.   As we have 

st at ed,  " [ t ] he def endant  must  show some r eason mor e t han a mer e 

desi r e t o have a t r i al . "   I d.   Ther e must  be some f ai r  and j ust  

r eason f or  a " change of  hear t . "   I n i t s post - convi ct i on 

deci s i on,  t he c i r cui t  cour t  expl i c i t l y  f ound t hat  Jenki ns di d 

not  mi sunder st and t he consequences of  hi s pl ea.  

¶75 Thi r d,  even i f  we wer e t o accept  Jenki ns'  ar gument  

t hat  t he c i r cui t  cour t  appl i ed t he wr ong l egal  st andar d by not  

consi der i ng hi s pl ea wi t hdr awal  i n t he cont ext  of  a 

mi sunder st andi ng of  t he pl ea,  we must  st i l l  " i ndependent l y 

r evi ew t he r ecor d t o det er mi ne whet her  t he [ c i r cui t ]  cour t ' s  
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deci s i on can be sust ai ned when t he f act s ar e appl i ed t o t he 

appl i cabl e l aw. "   Shanks,  152 Wi s.  2d at  289.    

¶76 When we r evi ew t he r ecor d,  especi al l y t he pl ea 

col l oquy,  we f i nd evi dence t o suppor t  a f i ndi ng t hat  Jenki ns di d 

not  mi sunder st and t he consequences of  hi s pl ea.  

¶77 I n t he pl ea col l oquy,  t he St at e r eci t ed t he t er ms of  

t he pl ea agr eement :  " The St at e i s r ecommendi ng 24 mont hs i ni t i al  

conf i nement ,  24 mont hs ext ended super vi s i on,  a t housand dol l ar s  

f i ne,  pl us cost s. "   The cour t  asked Jenki ns:  " [ H] as [ t he St at e]  

cor r ect l y set  f or t h what  t he St at e i s r equi r ed t o r ecommend at  

t he t i me of  sent enci ng?"   Jenki ns r epl i ed,  " Yes. "    

¶78 Jenki ns'  af f i r mat i ve r esponse i ndi cat es t hat  he 

under st ood what  t he St at e woul d r ecommend i n exchange f or  hi s 

pl ea.   The St at e' s r ecommendat i on di d not  i ncl ude any benef i t  

condi t i oned on Jenki ns'  cooper at i on wi t h l aw enf or cement .   

Si gni f i cant l y,  At t or ney Bar r et t  made a r eveal i ng st at ement  about  

t he pl ea agr eement  at  t he begi nni ng of  t he pl ea hear i ng,  when he 

sai d:  " I t  wasn' t  much of  a negot i at i on. "   At t or ney Bar r et t ' s  

st at ement  r ei nf or ces t he f act  t hat  Jenki ns'  cooper at i on wi t h l aw 

enf or cement  was not  par t  of  t he pl ea agr eement .  

¶79 The ci r cui t  cour t  al so war ned Jenki ns t hat  i t  was not  

r equi r ed t o f ol l ow t he St at e' s r ecommendat i on:  

THE COURT:  Mr .  Jenki ns,  t he St at e i s r equi r ed at  
t he t i me of  sent enci ng t o make t he 
r ecommendat i on t hat  you hear d [ t he 
St at e]  descr i be i n cour t .   I  want  you 
t o under st and t hat  I  am not  r equi r ed t o 
f ol l ow t hat  r ecommendat i on.   I  coul d 
i mpose any penal t y up t o t he maxi mum 
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al l owed by l aw.   Do you under st and what  
I  am sayi ng? 

THE DEFENDANT:  Yes,  ma' am.  

Jenki ns'  af f i r mat i ve r esponse i ndi cat ed t hat  he under st ood t hat  

r egar dl ess of  any pl ea agr eement ,  t he cour t  was not  r equi r ed t o 

f ol l ow t he St at e' s r ecommendat i on at  sent enci ng.   Thus,  Jenki ns 

under st ood t hat  even i f  he had been abl e t o f ul l y  cooper at e wi t h 

l aw enf or cement  and ear n mor e f avor abl e comment ,  t he cour t  di d 

not  have t o f ol l ow t he St at e' s r ecommendat i on.    

 ¶80 The cour t  al so i nqui r ed whet her  anyone had pr omi sed 

Jenki ns somet hi ng t o get  Jenki ns t o pl ead gui l t y:  

THE COURT:  Ot her  t han what  t he St at e has agr eed t o 
r ecommend,  has anybody pr omi sed you 
anyt hi ng t o get  you t o pl ead gui l t y 
her e t oday? 

THE DEFENDANT:  No,  t hey haven' t .  

THE COURT:  Has anybody t hr eat ened you t o get  you 
t o pl ead gui l t y? 

THE DEFENDANT:  No,  ma' am.  

THE COURT:  Ar e you pl eadi ng gui l t y because you ar e 
gui l t y? 

THE DEFENDANT:  Tot al l y.  

Jenki ns'  r esponses demonst r at e t hat  Jenki ns di d not  bel i eve t hat  

t he St at e,  hi s l awyer ,  or  any l aw enf or cement  of f i c i al  pr omi sed 

hi m anyt hi ng beyond t he pl ea bar gai n t o i nduce hi m t o pl ead 

gui l t y.    

¶81 The r ecor d of  t he pl ea col l oquy al so i ndi cat es t hat  

t he cour t  f ol l owed i t s ot her  st at ut or y and cour t - mandat ed 

dut i es.   Fi r st ,  t he cour t  est abl i shed Jenki ns'  under st andi ng of  
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t he char ge agai nst  hi m by r ef er r i ng t o t he gui l t y pl ea 

quest i onnai r e and t he j ur y i nst r uct i ons f or  t he cr i me of  

Del i ver y of  a Cont r ol l ed Subst ance.   See 

Wi s.  St at .  § 971. 08( 1) ( a) ;  Br own,  293 Wi s.  2d 594,  ¶35.   The 

cour t  i nf or med Jenki ns of  t he r ange of  puni shment  he was f aci ng.   

See i d.  

 ¶82 The cour t  al so est abl i shed t he f act ual  basi s f or  

Jenki ns'  pl ea.   See Wi s.  St at .  § 971. 08( 1) ( b) ;  Br own,  293 

Wi s.  2d 594,  ¶35.   When t he cour t  asked Jenki ns i f  he agr eed 

wi t h t he al l egat i ons i n t he compl ai nt ,  Jenki ns expl ai ned t hat  he 

di d not  agr ee t hat  he spoke t o t he under cover  of f i cer s dur i ng 

t he del i ver y.   Af t er  hear i ng Jenki ns'  obj ect i on t o one pi ece of  

i nf or mat i on,  t he cour t  f ound t hat ,  based on t he cr i mi nal  

compl ai nt  and i t s col l oquy wi t h Jenki ns,  t her e was a f act ual  

basi s f or  Jenki ns'  pl ea.  

¶83 I mpl i c i t  i n t he cour t ' s  accept ance of  Jenki ns '  pl ea 

was a det er mi nat i on t hat  t he c i r cui t  cour t  bel i eved t hat  Jenki ns 

under st ood t he nat ur e of  t he char ge and t he ef f ect s of  hi s pl ea.   

See I d. ,  ¶37 ( st at i ng,  " I f  a def endant  does not  under st and t he 

nat ur e of  t he char ge and t he i mpl i cat i ons of  t he pl ea,  he shoul d 

not  be ent er i ng t he pl ea,  and t he cour t  shoul d not  be accept i ng 

t he pl ea. " ) .    

¶84 Based on t he ext ensi ve pl ea col l oquy,  t her e i s  

suf f i c i ent  evi dence t o suppor t  a f i ndi ng t hat  Jenki ns under st ood 

t he consequences of  hi s pl ea.   We may,  however ,  al so l ook t o 

ot her  evi dence i n t he r ecor d t o suppor t  t hi s concl usi on.   For  

i nst ance,  we l ook t o t he l et t er  t hat  Jenki ns'  at t or ney wr ot e t o 
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Jenki ns concer ni ng t he oppor t uni t y t o wor k wi t h l aw 

enf or cement . 14   

 ¶85 We must  accept  t he c i r cui t  cour t ' s  f i ndi ng t hat  

" t h[ i s]  l et t er  r ef er s t o a mul t i t ude of  possi bi l i t i es,  none of  

whi ch a r easonabl e per son woul d const r ue as a ' guar ant eed 

oppor t uni t y[ , ] ' "  unl ess t he f i ndi ng i s c l ear l y er r oneous.   I t  i s 

not .    

¶86 We al so r ef er  t o t he l et t er s t hat  Jenki ns wr ot e t o 

Judge Lamel as bef or e t he pl ea hear i ng and bef or e t he sent enci ng 

hear i ng.   I n t he f i r st  l et t er ,  dat ed December  1,  2002,  Jenki ns 

f or eshadowed accept i ng t he St at e' s pl ea of f er  wi t hout  any 

r ef er ence t o f ut ur e cooper at i on wi t h l aw enf or cement . 15  I n t he 

second l et t er ,  Jenki ns compl ai ned about  a conspi r acy agai nst  

hi m.   He st at ed t hat  i t  was hi s under st andi ng t hat  he woul d have 

t o pl ead gui l t y t o t he char ge i n or der  t o r ecei ve any t ype of  

benef i t  or  r el i ef  i n t er ms of  an agr eement .   He al so t ol d t he 

cour t  t hat  t he pl ea he ent er ed was not  genui ne or  of  hi s own 

f r ee wi l l ,  and t hat  he ent er ed t he gui l t y pl ea " f or  t he pur pose 

                                                 

14 For  a t r anscr i pt  of  t he l et t er ,  see ¶10 above.  

 
15 Jenki ns wr ot e:  

I ' ve now become even mor e convi nced t hat  I ' l l  not  be 
abl e [ t o]  f ul l y  pr ove my i nnocence——whi ch onl y l eaves 
me wi t h one ot her  opt i on.   That  i s t o except  [ s i c]  
t hi s pl ea of f er i ng,  whi ch seems t he best  t hi ng t o do,  
bef or e deci di ng t o go i nt o a f ul l  t r i al ,  and f i nd 
mysel f  over - power ed by t he j udi c i al  syst em and f ound 
gui l t y f or  a cr i me I  t r ul y was never  a par t  of .  
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of  ment al l y gai ni ng [ t he cour t ' s ]  appr oval . "   He t ol d t he cour t  

t hat  he was " not  gui l t y of  t hese accusat i ons. " 16  Jenki ns al so 

compl ai ned about  hi s counsel ' s  r epr esent at i on and asked t he 

ci r cui t  cour t  t o di smi ss t he case agai nst  hi m.  

¶87 Jenki ns'  second l et t er  cont r adi ct s pr i or  st at ement s 

and known f act s.   When t he ci r cui t  cour t  r ef er enced t he l et t er ,  

af t er  denyi ng Jenki ns'  mot i on f or  pl ea wi t hdr awal ,  i t  addr essed 

onl y Jenki ns'  al l eged di ssat i sf act i on wi t h hi s at t or ney.   The 

cour t  di scount ed t hi s di ssat i sf act i on by not i ng t hat  Jenki ns'  

at t or ney di d not  get  t o cont r ol  t he of f er  f r om t he St at e.   The 

cour t ' s  s i l ence as t o ot her  al l egat i ons suppor t s a f i ndi ng t hat  

t he c i r cui t  cour t  di d not  f i nd Jenki ns'  l et t er  cr edi bl e.  

¶88 Even i f  Jenki ns ent er t ai ned hopes of  gi v i ng ext ensi ve 

cooper at i on t o l aw enf or cement  i n or der  t o pot ent i al l y  af f ect  

hi s sent ence,  hi s hopes wer e t oo unr eal i st i c i n v i ew of  t he 

ser i ous char ge agai nst  hi m,  hi s l engt hy i ncar cer at i on bef or e hi s  

pl ea,  and hi s ext ensi ve cr i mi nal  hi st or y,  t o const i t ut e a f ai r  

and j ust  r eason t o wi t hdr aw hi s pl ea when hi s  hopes wer e not  

                                                 
16 Jenki ns wr ot e:  

I  must  not i f y you,  your  honor ,  t hat  my st at ement  
was f al es [ s i c] ,  and t he way i t  was pr esent ed i n i t ' s  
[ s i c]  f or mul at ed t er ms and f ashi on,  f or  t he pur pose of  
ment al l y gai ni ng your  appr oval .    

 .  .  .  .  

.  .  .  However ,  I  must  al so not i f y you t hat  
t r ut hf ul l y,  I  am not  gui l t y of  t hese accusat i ons.   The 
pl ea I ' ve ent er ed on my l ast  cour t  appear ance was not  
genui ne or  of  my own f r ee wi l l i ng [ s i c] .  
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r eal i zed.   Jenki ns knew he coul d not  count  on t hat  cooper at i on 

t o mat er i al l y  af f ect  hi s sent ence. 17 

E.  Asser t i on of  I nnocence 

 ¶89 Fi nal l y,  we addr ess t he quest i on of  whet her  an 

asser t i on of  i nnocence i s necessar y under  t he f ai r  and j ust  

r eason st andar d.   We not e t hat  l i ke t he mani f est  i nj ust i ce 

st andar d,  t he f ai r  and j ust  r eason st andar d does not  r equi r e 

t hat  t he def endant  asser t  hi s i nnocence.   See Reppi n,  35 

Wi s.  2d at  385 n. 2 ( st at i ng t hat  under  t he mani f est  i nj ust i ce 

st andar d,  " [ t ] he def endant  may move f or  wi t hdr awal  of  hi s pl ea 

wi t hout  al l egi ng t hat  he i s i nnocent  of  t he char ge t o whi ch t he 

pl ea has been ent er ed. " ) .   However ,  an asser t i on of  i nnocence i s 

a f act or  " t hat  bear [ s]  on whet her  t he def endant ' s pr of f er ed 

r eason of  mi sunder st andi ng,  conf usi on or  coer ci on [ i s]  

cr edi bl e. "   Shi mek,  230 Wi s.  2d at  740 n. 2.   I n ot her  wor ds,  an 

asser t i on of  i nnocence i s not  necessar y,  but  i t  hel ps t he 

c i r cui t  cour t  eval uat e t he def endant ' s " f ai r  and j ust  r eason. "  

 ¶90 I n t hi s case,  t he c i r cui t  cour t  di d not  expl i c i t l y 

addr ess Jenki ns'  i nnocence.   However ,  t he r ecor d suppor t s a 

concl usi on t hat  Jenki ns'  asser t i ons of  i nnocence wer e not  

                                                 
17 The cour t  was t ol d at  t he sent enci ng hear i ng of  Jenki ns'  

cooper at i on and hi s wi l l i ngness t o cooper at e mor e.   Because t he 
cour t  di d not  i mpose anyt hi ng cl ose t o t he maxi mum sent ence or  
even t he hi gh end of  t he r ange r ecommended i n t he pr esent ence 
i nvest i gat i on,  we cannot  excl ude t he possi bi l i t y  t hat  t he cour t  
consi der ed Jenki ns'  desi r e t o cooper at e when i t  i mposed 
sent ence.  
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cr edi bl e and woul d t her ef or e not  suppor t  t he cr edi bi l i t y  of  hi s 

pr of f er ed mi sunder st andi ng.    

¶91 Jenki ns cont r adi ct ed any asser t i ons of  hi s i nnocence 

at  t he pl ea col l oquy.   I n r esponse t o whet her  he was pl eadi ng 

gui l t y because he was gui l t y,  Jenki ns r epl i ed,  " Tot al l y. "   Lat er  

dur i ng t he pl ea col l oquy,  i n r esponse t o a quest i on on t he 

accur acy of  t he cr i mi nal  compl ai nt ,  Jenki ns agr eed t o t he 

subst ant i al  accur acy of  t he compl ai nt  but  t hen el abor at ed on hi s 

ver si on of  t he event s,  t hus r eveal i ng and admi t t i ng hi s l egal  

cul pabi l i t y .  

I I I .  CONCLUSI ON 

¶92 We hol d t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on when i t  deni ed Jenki ns'  mot i on t o 

wi t hdr aw hi s pl ea.   Fr om t he begi nni ng of  t he case,  Jenki ns was 

r epr esent ed by counsel .   He had sever al  mont hs t o consi der  t he 

pl ea agr eement  of f er ed by t he St at e.   The pl ea agr eement  di d not  

i ncl ude a pr omi se t hat  Jenki ns woul d be guar ant eed t he 

oppor t uni t y t o wor k wi t h t he pol i ce.   Jenki ns par t i c i pat ed i n a 

t hor ough pl ea col l oquy wi t h t he cour t .   The r ecor d suppor t s t he 

c i r cui t  cour t ' s  det er mi nat i on t hat  Jenki ns under st ood t he 

consequences of  hi s pl ea.   We concl ude t hat  t he c i r cui t  cour t  

di d not  er r  i n denyi ng Jenki ns'  mot i on t o wi t hdr aw hi s pl ea.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶93 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

Just i ce But l er ' s  concur r ence.   I ,  t oo,  am concer ned t hat  t he 

maj or i t y opi ni on mi ght  be mi si nt er pr et ed as mer gi ng our  l aw f or  

wi t hdr awi ng a pl ea of  gui l t y or  no cont est  bef or e sent enci ng 

wi t h our  l aw f or  wi t hdr awi ng such a pl ea af t er  sent enci ng.   The 

St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) ,  and 

St at e v.  Bent l ey,  201 Wi s.  2d 303,  548 N. W. 2d 50 ( 1996) ,  l i nes 

of  cases ar e post sent enci ng cases.   Rel i ance on t hem i n t he 

i nst ant  case,  whi ch i nvol ves a mot i on t o wi t hdr aw a gui l t y pl ea 

bef or e sent enci ng,  i s mi spl aced.   The st andar ds gover ni ng pl ea 

wi t hdr awal  bef or e sent enci ng and af t er  sent enci ng r emai n 

di st i nct .  

¶94 I t  i s  wel l  est abl i shed t hat  a c i r cui t  cour t  exer ci ses 

di scr et i on i n f r eel y al l owi ng t he wi t hdr awal  of  a gui l t y pl ea 

bef or e sent enci ng f or  any f ai r  and j ust  r eason,  unl ess t he 

pr osecut i on woul d be subst ant i al l y  pr ej udi ced.   I  concur  wi t h 

t he maj or i t y opi ni on because I  bel i eve t hat  t he c i r cui t  cour t ' s  

or der  denyi ng t he pl ea wi t hdr awal  was wi t hi n i t s di scr et i on.    

¶95 I  wr i t e separ at el y,  however ,  t o r ai se an i ssue t hat  i s 

bur i ed i n t he di scussi on of  whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on:  t he wheel i ng- and- deal i ng 

t hat  may occur  dur i ng pl ea negot i at i ons and t he " l oose"  pl ea 

" deal s"  t hat  somet i mes r esul t .  

¶96 The ci r cui t  cour t  concl uded t hat  t he def endant  di d not  

have a pl ea agr eement  pr emi sed on cooper at i on wi t h l aw 
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enf or cement ,  but  r at her  had onl y a hope f or  a deal  on 

cooper at i on and l eni ency i n sent enci ng.    

¶97 Ther e was mor e goi ng on bet ween t he l i nes t han appear s 

i n t he pl ea col l oquy.   Appar ent l y t he unwr i t t en under st andi ng 

was as f ol l ows:   The def endant  had t o pl ead gui l t y t o t he 

char ges.   I f  he di d so,  t hen st at e or  f eder al  l aw enf or cement  

of f i c i al s mi ght  t r y t o use t he def endant  t o make cont r ol l ed dr ug 

buys or  use t he i nf or mat i on t he def endant  pr ovi ded t o set  up 

dr ug deal er s t o be caught  and pr osecut ed.   I f  t he def endant  

per f or med as cont empl at ed,  t he St at e' s sent enci ng r ecommendat i on 

mi ght  be consi der abl y mor e l eni ent .   The key was t hat  t he 

def endant  had t o pl ead gui l t y bef or e he woul d be al l owed t o go 

t o t he next  st ep,  t hat  i s ,  t o meet  wi t h t he l aw enf or cement  

of f i c i al s t o ar r ange cooper at i on.   The def endant  pl ed gui l t y 

af t er  bei ng advi sed of  t hi s scenar i o.    

¶98 Unf or t unat el y f or  t he def endant ,  he was not  abl e t o 

cooper at e as he had pl anned.   No ar r angement s wi t h l aw 

enf or cement  panned out .   The def endant  subsequent l y moved t o 

wi t hdr aw hi s gui l t y pl ea.    

¶99 My sense i s t hat  t he cour t  of  appeal s t ook t he 

r eal i t i es of  t he cr i mi nal  j ust i ce syst em,  not  l egal  f i c t i ons,  

i nt o account .   The cour t  of  appeal s r easoned t hat  " t he t r i al  

cour t  bel i eved t hat  t he St at e and def ense counsel  may not  have 

consi der ed wor ki ng wi t h l aw enf or cement  a speci f i c  component  of  

t he pl ea agr eement  [ but  t hat  t he def endant  asser t s]  t hat  he 

bel i eved i t  was par t  of  t he agr eement .  .  .  .  Jenki ns' s bel i ef  

t hat  he woul d be wor ki ng wi t h l aw enf or cement  was not  
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unr easonabl e under  t he c i r cumst ances,  and pr ovi ded a f ai r  and 

j ust  r eason f or  pl ea wi t hdr awal . "   St at e v.  Jenk i ns,  2006 WI  App 

28,  ¶¶25,  30,  289 Wi s.  2d 523,  710 N. W. 2d 502 ( emphasi s i n 

or i gi nal ) .  

¶100 Had t he cour t  of  appeal s sat  as t he c i r cui t  cour t  and 

al l owed t he wi t hdr awal  of  t he pl ea t hat  or der  woul d have been 

af f i r med on appeal  as an appr opr i at e exer ci se of  di scr et i on.   

But  t he t est  i s  not  what  an appel l at e cour t  woul d have done had 

i t  been t he ci r cui t  cour t .   The t est  i s  whet her  t he c i r cui t  

cour t ' s  or der  denyi ng t he pl ea wi t hdr awal  i s wi t hi n t he c i r cui t  

cour t ' s  r ange of  di scr et i on.   The ci r cui t  cour t ' s  r ef usal  t o 

al l ow wi t hdr awal  of  t he pl ea was not  an er r oneous exer ci se of  

di scr et i on.  

¶101 My pr obl em wi t h t hi s case,  and t he r eason I  wr i t e,  i s  

t hat  t he i nst ant  case hi ghl i ght s a s i t uat i on t hat  i s t r oubl esome 

f or  a c i r cui t  cour t  bot h i n accept i ng a gui l t y pl ea or  pl ea of  

no cont est  and i n r ul i ng on a mot i on f or  pl ea wi t hdr awal  bef or e 

sent enci ng.   My under st andi ng i s t hat  t he k i nd of  " deal "  t he 

St at e and def ense counsel  ar r anged f or  t he def endant  i s not  

unusual .   I t  appear s t o be a common ar r angement  t hat  t he pl ea 

agr eement  st r uck bet ween t he par t i es i s not  expr essl y pr emi sed 

on t he def endant ' s cooper at i on wi t h l aw enf or cement  of f i c i al s,  

but  t hat  t her e i s nonet hel ess t he " st r ong suggest i on"  t hat  t he 

sent ence r ecommendat i on wi l l  be mor e f avor abl e i f  t he def endant  

pl eads gui l t y and t hen cooper at es.  

¶102 Cooper at i on wi t h l aw enf or cement  i s v i t al  and t hese 

" deal s"  hel p make such cooper at i on wi t h l aw enf or cement  
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possi bl e.   These " deal s"  ar e l ef t  l ar gel y unwr i t t en and " l oose"  

i n a number  of  r espect s because t he needs of  l aw enf or cement  

of f i c i al s and ci r cumst ances may change.   Ther e i s al so 

r el uct ance t o announce i n open cour t  t hat  t he def endant  wi l l  be 

" of  ser vi ce"  t o l aw enf or cement  of f i c i al s.   The " deal "  i s  not  

pl aced on t he r ecor d because any publ i c r ecor d woul d r ender  t he 

def endant  usel ess t o l aw enf or cement ,  mi ght  endanger  t he 

def endant ' s l i f e on t he st r eet ,  and mi ght  compr omi se t he 

def endant  as a wi t ness i n any dr ug pr osecut i on t hat  he mi ght  

hel p br i ng about .    

¶103 As a r esul t ,  a def endant  may not  f ul l y  under st and " al l  

t he i f s,  ands,  and but s"  of  t he " deal "  t hat  may be expl ai ned t o 

hi m.   The def endant  does under st and,  however ,  t hat  bef or e 

anyt hi ng can be done f or  hi m,  he must  pl ead gui l t y.     

¶104 Al l  hope,  however ,  may not  be l ost  f or  t he def endant  

i n t hi s s i t uat i on.   The St at e asser t ed bef or e t hi s cour t  t hat  

t he cour t  of  appeal s had wr ongl y assumed t hat  post sent enci ng 

cooper at i on by a def endant  sent enced under  Tr ut h- i n- Sent enci ng 

pr i nci pl es cannot  y i el d benef i t s i n t he f or m of  sent ence 

modi f i cat i on.   The St at e' s br i ef  poi nt s out  t hat  t he c i r cui t  

cour t ,  despi t e denyi ng pl ea wi t hdr awal ,  concl uded t hat  t he 

" def endant  i s not  pr ecl uded f r om pr ovi di ng i nf or mat i on af t er  

sent enci ng and appl y i ng f or  a sent ence modi f i cat i on i n t he 

f ut ur e based on hi s act i ons. "   The St at e ar gues t hat  t he 

def endant  may st i l l  get  t he benef i t  he had hoped f or ——sent ence 

modi f i cat i on based on post convi ct i on cooper at i on.   The St at e 

asser t s t hat  such cooper at i on may be a new f act or  war r ant i ng 
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modi f i cat i on under  t he r i ght  c i r cumst ances,  c i t i ng St at e v.  Doe,  

2005 WI  App 68,  ¶¶5,  7,  10,  280 Wi s.  2d 731,  697 N. W. 2d 101.  

¶105 I  r emai n concer ned,  however ,  about  t he secr et i ve 

nat ur e of  t he " deal s"  and wor r y t hat  because of  t hem,  c i r cui t  

cour t s may not  be abl e t o ensur e t hat  pl eas ar e const i t ut i onal l y 

sound.   Ci r cui t  cour t s must  be on t hei r  guar d t o ensur e t hat  a 

def endant  f ul l y  under st ands t he ci r cumst ances under  whi ch a 

gui l t y pl ea " f or  t he possi bi l i t y  of  cooper at i on wi t h l aw 

enf or cement "  i s t aken.    

¶106 I  nonet hel ess concl ude t hat  i n t he i nst ant  case t he 

deni al  of  t he pl ea wi t hdr awal  was wi t hi n t he c i r cui t  cour t ' s  

di scr et i on.    

¶107 For  t he r easons set  f or t h,  I  concur .  

¶108 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns t hi s opi ni on.  
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¶109 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  concur  i n 

t he mandat e.   Bar r y Jenki ns'  pl ea agr eement  at  t he t i me he 

ent er ed hi s gui l t y pl ea di d not  i ncl ude a pr ovi s i on t hat  cal l ed 

f or  hi m t o r ecei ve some benef i t  at  sent enci ng i n exchange f or  

di vul gi ng r el evant  i nf or mat i on about  ot her  dr ug per pet r at or s.   

Whi l e he may have had a " hope"  f or  some sor t  of  l eni ency shoul d 

he pr ovi de assi s t ance t o l aw enf or cement  i n appr ehendi ng ot her  

dr ug deal er s,  t hat  was not  a par t  of  t he negot i at i on he ent er ed 

i nt o.   He cannot  now asser t  t hat  he mi sunder st ood an agr eement  

t hat  he acknowl edges he never  had.   Consequent l y,  I  concl ude 

t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on when i t  deni ed Jenki ns'  mot i on t o wi t hdr aw hi s gui l t y 

pl ea.   St at e v.  Canedy,  161 Wi s.  2d 565,  579- 80,  469 N. W. 2d 163 

( 1991) .   

¶110 I  wr i t e separ at el y because a gui l t y pl ea wi t hdr awal  

pr i or  t o sent enci ng i s cont r ol l ed by wel l - set t l ed pr ecedent .   

See St at e v.  Bol l i g,  2000 WI  6,  ¶28,  232 Wi s.  2d 561,  605 

N. W. 2d 199;  St at e v.  Ki v i oj a,  225 Wi s.  2d 271,  287,  592 

N. W. 2d 220 ( 1999) ;  St at e v.  Gar ci a,  192 Wi s.  2d 845,  861,  532 

N. W. 2d 111 ( 1995) ;  and St at e v.  Canedy,  161 Wi s.  2d at  582.   A 

def endant ' s asser t i on of  a mi sunder st andi ng of  a pl ea or  pl ea 

agr eement  must  be genui ne t o sat i sf y t he f ai r  and j ust  r eason 

st andar d f or  pl ea wi t hdr awal .   Ki v i oj a,  225 Wi s.  2d at  291;  

Canedy,  161 Wi s.  2d at  585- 86.   The ci r cui t  cour t  must  det er mi ne 
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whet her  t he def endant ' s r eason f or  wi t hdr awal  i s cr edi bl e or  

pl ausi bl e or  bel i evabl e.   Ki v i oj a,  225 Wi s.  2d at  291- 92.   We 

appl y a c l ear l y er r oneous st andar d of  r evi ew t o t he c i r cui t  

cour t ' s  f i ndi ngs of  hi st or i cal  or  evi dent i ar y f act .   St at e v.  

Tur ner ,  136 Wi s.  2d 333,  343- 44,  401 N. W. 2d 827 ( 1987) .   

¶111 I n a l et t er  pr i or  t o sent enci ng,  Jenki ns'  at t or ney 

advi sed Jenki ns about  t he possi bi l i t y  of  wor ki ng wi t h t he pol i ce 

as an i nf or mer  i n exchange f or  t he possi bi l i t y  of  some sor t  of  

sent ence cr edi t  shoul d t he i nf or mat i on pr ove usef ul  and shoul d 

he t est i f y agai nst  ot her  per pet r at or s.   The pl ea agr eement ,  

however ,  was not  pr edi cat ed on Jenki ns act ual l y wor ki ng f or  t he 

pol i ce.   The agr eement  Jenki ns ent er ed i nt o was t hat ,  i n 

exchange f or  a pl ea of  gui l t y,  t he St at e woul d r ecommend 24 

mont hs'  i ni t i al  conf i nement ,  24 mont hs'  ext ended super vi s i on,  

and a $1000 f i ne,  pl us cost s.   The ci r cui t  cour t  f ai l ed t o see 

any mi sunder st andi ng about  t he pl ea or  t he pl ea negot i at i on on 

Jenki ns'  par t .   Jenki ns was awar e of  t he possi bi l i t y  t hat  he 

mi ght  be abl e t o ear n a bet t er  sent enci ng r ecommendat i on f r om 

t he St at e i f  ever yt hi ng wor ked out  and he was abl e t o assi st  t he 

St at e i n ot her  pr osecut i ons.   Due t o hi s cont i nued 

i ncar cer at i on,  t hi ngs di d not  wor k out ,  and he t her ef or e was 

unabl e t o secur e a bet t er  r ecommendat i on.   He r ecei ved t he 

r ecommendat i on he bar gai ned f or ,  no mor e,  no l ess.   That  shoul d 

be t he end of  t he case.  

¶112 Unf or t unat el y,  t he maj or i t y has wr i t t en an unnecessar y 

and expansi ve opi ni on t hat  mi ght  be mi si nt er pr et ed t o mer ge t he 

mani f est  i nj ust i ce st andar d f or  wi t hdr awal  of  a gui l t y pl ea 
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af t er  sent enci ng wi t h t he f ai r  and j ust  r eason st andar d f or  

wi t hdr awal  pr i or  t o sent enci ng.   Our  st andar d f or  r evi ewi ng 

mot i ons t o wi t hdr aw gui l t y pl eas pr i or  t o sent enci ng under  t he 

f ai r  and j ust  r eason st andar d i s a good one.   Because t he 

maj or i t y opi ni on mi ght  be mi si nt er pr et ed as changi ng t he l aw 

wi t h r espect  t o pl ea wi t hdr awal s pr i or  t o sent enci ng,  I  decl i ne 

t o j oi n i t .  

¶113 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶114 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s concur r i ng 

opi ni on.   
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