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No. 2005AP544
(L.C. No. 2004CV722)

STATE OF W SCONSI N ) I N SUPREME COURT

Dai M er Chrysler c/o ESIS, FI LED

Plaintiff-Appellant,
FEB 2, 2007
V.

'A. John Voel ker
Labor and | ndustry Review Comm ssion and d enn Acting Og)ﬁr?f Supr erme
May,

Def endant s- Respondent s.

APPEAL from an order of the Crcuit Court for Kenosha
County, Honorable WIlbur W Warren, GCircuit Court Judge.
Af firnmed.

11 N. PATRI CK CROCKS, J. This case is before this court
on certification from the court of appeals pursuant to Ws.

Stat. § (Rule) 809.61 (2003-04).1 Dai m er Chrysl er appeals an

! Wsconsin Stat. § (Rule) 809.61 provides in relevant part:
"The suprene court nmay take jurisdiction of an appeal or other
proceeding in the court of appeals upon certification by the
court of appeals or upon the suprene court's own notion."

Al references to the Wsconsin Statutes are to the 2003-04
ver si on unl ess ot herw se not ed.
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order of the GCrcuit Court for Kenosha County, Honorable W] bur
W Warren, Judge, affirmng a worker's conpensation decision of
the Wsconsin Labor and Industry Review Conm ssion (the LIRC).
The LIRC determned that the defendant-respondent, d enn My
(May), was entitled to a mninmum of 10 percent disability for
each of two anterior cruciate liganment (ACL) repairs pursuant to
Ws. Adnmin. Code § DW 80.32(4) (Sept., 2005)? resulting in a 20
percent permanent partial disability (PPD) award.

12 We conclude that the LIRCs interpretations of Ws.
Admin. Code § DW 80.32(4) and Ws. Stat. § 102.18(1)(d) are
entitled to controlling deference and great weight deference,
respectively, and that the LIRC s award of 20 percent pernmanent
partial disability to May shoul d be uphel d.

13 The certified question before this court is whether
the LIRC may interpret Ws. Admn. Code 8§ DW 80.32(4) to award
a cumulative mninum PPD for mul tiple [|iganment repair
procedures, where the resulting award is higher than the highest
medi cal estimate of PPD in evidence. W answer this question in
the affirmative. We hold that § DW 80.32(4) may be interpreted
to award a cumulative mninmum PPD for nultiple |iganent repair
procedures, even though the award by the LIRC is higher than the
hi ghest nedical estimate in the record. We further hold that
Ws. Stat. 8§ 102.18(1)(d) does not prohibit determnations in

excess of the highest nedical assessnent in evidence, but rather

2 All references to the Wsconsin Administrative Code are to
t he Septenber 2005 regi ster date unl ess ot herw se not ed.
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creates a presunption of reasonabl eness for PPD awards that fall
within the prescribed range. We therefore affirm the decision
of the circuit court which affirmed the LIRCs award of 20
percent PPD to Muy.

I

14 On Apri | 19, 1999, May, an enpl oyee of
Dai m erChrysler, was injured at work when an engine that he was
carrying hit his left knee. The next day, May went to see Dr.
Aftab Ansari, an orthopedic surgeon. May underwent ACL
reconstruction surgery by Dr. Ansari on My 5, 1999. May
continued to experience swelling, pain, and stiffness after the
surgery. On April 24, 2001, Dr. Ansari exam ned May and noted
atrophy to his left quadriceps. At that tinme, Dr. Ansari
assessed 15 percent PPD of May’'s left knee.

15 On July 27, 2001, Dr. Ansari perfornmed a second ACL
reconstruction surgery. The second surgery inproved May’'s knee
substantially, and he returned to work in Cctober 2001 w thout
further problens. In April 2002 Dr. Ansari was given a copy of
Ws. Admn. Code 8 DW 80.32(4) and assessed the mninum 10
percent PPD of May's |left knee. Doctor Ansari reported that My
had reached a healing plateau, and further indicated that Miy’'s
PPD had not changed due to the second ACL reconstruction.
Dai mMerChrysler paid My 10 percent PPD, which anounted to
$7,820. My then filed a claimfor additional compensation with
t he Depart nment of Wor kf or ce Devel opnment (the DVD) .
Adm ni strative Law Judge (ALJ) Sherman Mtchell awarded My 25
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per cent PPD, the anmount determned by adding together Dr.
Ansari’s assessnents from each of the two surgeries.
16 In reachi ng hi s concl usi on, the ALJ appl i ed

Hel | endrung v. Wal Mart, Claim No. 1999039147 (LIRC Feb. 23,

2001) . In Hellendrung, the LIRC ruled that the note to Ws.

Adm n. Code 8 DWD 80.32(1) indicates that the sane principles
that are applied to surgical procedures to the back, also apply
to surgical procedures to the knee, and that additional ratings
and permanent disability wll be given for cunul ative surgeries.
| d.

17 The worker's conpensation applicant in Hellendrung had

a long-standing history of knee problens prior to being injured
at  work. Following his work injury, the applicant sought
treatnent and underwent partial neniscectony surgery. Id. The
applicant's treating physician concluded that there was a causal
rel ati onship between the applicant's need for surgery and the
work incident. 1d. The ALJ awarded the applicant an additional
5 percent PPD of the knee. The enployer argued in its petition
to the LIRC for commssion review that the |anguage of Ws.
Adm n. Code 8§ DW 80.32(1) assunes that the nenber was
previously wthout disability, and that appropriate reduction
shoul d have been nmade for any preexisting disability. However,

the LIRC affirmed the ALJ and concluded in Hellendrung that a

footnote to 8 DW 80.32(1) indicates that the sanme principle

that is applied to an award for surgical procedures to the back

is also applied in the case of procedures to the knee. [d. The

LI RC concluded that 8§ DW 80.32(11) clearly contenplates that
4
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additional ratings and permanent disability will be given for
cunul ative surgeries to the back, and |likewise to the knee, and
that a reduction for any preexisting disability is nost
appropriately applied to previous |osses of range of notion and
anputations, but not to the surgical procedures listed in §8 DWD
80.32. ld.

18 In the present case, DaimerChrysler petitioned the
LIRC for review, alleging error by the ALJ. The LIRC affirned
in part and reversed in part, reaffirmng its decision in

Hel | endrung, and concluding that the evidence did not establish

that May was entitled to 25 percent PPD because Dr. Ansari
stated, after the second ACL surgery, that May had regai ned ful
strength in his knee and had 10 percent PPD. The LIRC assessed
20 percent PPD to the knee, concluding that Ws. Adm n. Code
8§ DAD 80.32 provides a 10 percent mnimm for an ACL
reconstruction and that, because May underwent two ACL
surgeries, he was entitled to a mninum 10 percent recovery for
each knee surgery.

19 Dai m er Chrysler then brought an action for judicial
review under Ws. Stat. 8§ 102.23. The Kenosha County GCircuit
Court, Judge Wlbur W Warren, affirnmed the LIRC s decision.
Dai M er Chrysl er appealed, the court of appeals certified the
matter to this court, and we accepted the certification.

I

10 Qur analysis in this case focuses on the standard of
review. In order to answer the certified question in this case,
it IS necessary for this court to interpret both an

5
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admnistrative rule, Ws. Admn. Code 8 DW 80.32, especially
Ws. Admn. Code 8§ DW 80.32(4), and a statute, Ws. Stat.
§ 102.18(1)(d). The application of an admnistrative rule and
the application of a statute to undisputed facts are questions
of law that we review de novo.? Garcia v. Mazda Mdtor of Am,
Inc., 2004 W 93, 97, 273 Ws. 2d 612, 682 N.W2d 365; Wnters
v. Wnters, 2005 W App 94, 17, 281 Ws. 2d 798, 699 N W2d 229.

Further, when interpreting admnistrative regulations, we use

the sane rules of interpretation as we apply to statutes. State

v. Busch, 217 Ws. 2d 429, 441, 576 N.W2d 904 (1998)(citations
omtted). When an adm nistrative agency promnul gates regul ations
pursuant to a power delegated by the legislature, we construe
those regulations "together wth the statute to nake, if
possi ble, an effectual piece of legislation in harnony wth
common sense and sound reason." |d.

11 Here, we review the decision of the LIRC Braunei s v.

LIRC, 2000 W 69, 9114, 236 Ws. 2d 27, 612 N wW2d 635. An
adm nistrative agency's interpretation of its own rules or
regulations is controlling wunless "plainly erroneous or
inconsistent with the regulations.” Busch, 217 Ws. 2d at 441

(citations omtted); see also RTE Corp. v. DILHR 88 Ws. 2d

283, 290, 276 N.W2d 290 (1979). Here, the LIRC reviewed a rule
promul gated by the DWD, not the LIRCs own rule. The LIRCis an
adj udi cative body charged only with resolving certain disputes.

Raci ne Harl ey-Davidson, Inc. v. State of Ws. Dv. of Hearings

3 The parties do not dispute the facts in this case.
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and Appeals, 2006 W 86, 135, 292 Ws. 2d 549, 717 N W2d 184.

The LIRC is an independent agency of the State of Wsconsin and,
although it is not an organizational subdivision of the DWD, it
is "'attached'" to the DWD for administrative purposes only.*
The LI RC does not make rules, except for rules governing its own
procedures. Ws. Stat. § 103.04(2).

12 The LIRC was created for the purpose of review ng
clains issued by ALJs in three divisions of the DD
Unenpl oynent | nsurance, Worker's Conpensation, and Equal Rights.®
Pursuant to Ws. Stat. § 102.18(2)°% the DW maintains on its
staff ALJs to hear and decide disputed clains. When deci sions
of ALJs are appealed in each of the three DW divisions, the
LIRC reviews the evidence submtted at the hearing, considers
the parties' argunents, consults with the ALJs if necessary, and
then issues a witten decision.” The LIRC was charged by the
| egislature wth the duty of reviewwng the evidence and
affirmng, reversing, setting aside, or nodifying those findings

or orders, in whole or in part. Ws. Stat. § 102.18(3).

“ A Bri ef Hi story of LI RC,
http://ww. dwd. state.wi .us/lirc/lrc_about.htm (2006)

°1d.
® Wsconsin Stat. § 102.18(2) provides in relevant part,
"The departnent shall have and maintain on its staff such
exam ners as are necessary to hear and decide disputed clains
and to assist in the effective admnistration of this chapter.
These exam ners shall be attorneys and nay be designated as
adm ni strative |aw judges."

A Bri ef H story of LI RC,
http://ww. dwd. state.wi .us/lirc/lrc_about.htm (2006)
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113 We conclude that the LIRCs interpretation of Ws.
Adm n. Code 8§ DW 80.32(4) is entitled to controlling weight
deference, because the LIRC reasonably interpreted a rule
adopted by the DWD, the LIRCs interpretation was not
inconsistent with the |anguage of the rule or clearly erroneous,
and the LIRC was charged by the legislature with the duty of
reviewi ng decisions issued by ALJs in the Wrker's Conpensation
Di vi si on of t he DVD, and does SO frequently.

Ws. Stat. 8 102.18(3). See also RTE Corp., 88 Ws. 2d at 290.

14 Case |aw supports our decision to grant controlling

deference to the LIRC in this case. In City of Elroy v. LIRC

152 Ws. 2d 320, 324, 448 N.W2d 438 (Ct. App. 1989), the court
of appeals gave controlling weight deference to the LIRC s
interpretation of a worker's conpensation rule promnulgated by
the Industrial Commission® under section Ind. 80.30 of the
W sconsin Admnistrative Code, since the interpretation was not
i nconsistent with the |anguage of the rule or clearly erroneous.
The court of appeals determned that the LIRC s conclusion was
reasonable, and affirnmed the LIRC s decision. Id. Simlarly,

in Hutchinson v. Custom Drywall, 1Inc., the court of appeals

concluded that the LIRCs interpretation of Ws. Admn. Code

8§ DAD 80.24 was entitled to controlling weight deference,

8 The Industrial Commi ssion was a predecessor agency to the

DVD. In 1967, The Departnent of Industry, Labor, & Human
Rel ations (the DILHR) was created from the forner |Industrial
Comm ssi on. In 1996, the DWD replaced the DILHR as part of a
maj or depart nment al reor gani zati on. See DWD Hi story,

http://wwv. dwd. st at e. wi . us/ dwd/ DWDHi st or y/ def aul t . ht m (20086) .
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because it was not inconsistent with the rule or clearly

erroneous. Hut chi nson v. Custom Drywall, Inc., No. 1997AP1675,

unpubl i shed slip op. (Ws. C. App. Septenber 3, 1998)°.

115 Although the interpretation of a regulation and the
interpretation of a statute are both questions of law, we
determine the |evel of deference for agency statutory
interpretations in a different manner. Hi || haven, 2000 W App
20, 9112 n.6, 232 Ws. 2d 400, 606 N WwW2d 572. An agency's
statutory interpretations are generally accorded one of three
| evel s of deference: great weight, due weight, or no deference.
Id. However, for an agency's interpretation of its own rules or
regul ations, if the interpretation is reasonable and consistent
with the i nt ended pur pose, we generally apply ei t her

"controlling weight" or "great weight" deference. Mar der v. Bd.

of Regents of the Univ. of Ws. Sys., 2004 W App 177, 127 n.3,

276 Ws. 2d 186, 687 N.W2d 832 (citing H Il haven, 232 Ws. 2d
400, 9112 n.6). However, "[d]espite the difference in
term nol ogy, the deference we give to an agency interpretation
of its own rules is simlar to the great weight standard applied
to statutory interpretations.” Marder, 276 Ws. 2d 186, 1927
n. 3. Both great weight deference and controlling weight
deference "turn on whether the agency's interpretation 1is
reasonable and consistent with the meaning or purpose of the

regul ation or statute.” |Id.

® W include an unpublished decision nerely to show that
controlling weight deference is regularly given to the LIRC s
interpretation of the DWD' s admi nistrative rules.
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116 In order for an agency's interpretation of a statute
to be accorded great wei ght deference, four requirenents nust be
met: (1) the agency was charged by the legislature with the duty
of admnistering the statute; (2) the interpretation of the
agency is one of long-standing; (3) the agency enployed its
expertise or speci al i zed know edge in form ng t he
interpretation; and (4) the agency's interpretation wll provide

uniformty in the application of the statute. Lisney v. LIRC

171 Ws. 2d 499, 505, 493 NwW2d 14 (1992); UFE Inc. v. LIRC

201 Ws. 2d 274, 284, 548 N.W2d 57 (1996). Under the standard
of gr eat wei ght def er ence, a court w | refrain from
substituting its view of the law for that of an agency charged
wth admnistration of the law, and wll sustain the agency's

conclusions of law if they are reasonable. Brown v. LIRC, 2003

W 142, 919, 267 Ws. 2d 31, 671 NW2d 279. W wll sustain an
agency's conclusions of law even if an alternative view of the
law is just as reasonable or even nore reasonable. |d.

17 Due wei ght deference is appropriate when an agency has
sonme experience in an area, but has not yet developed the
expertise that would place it in a better position than a court
to make judgnents regarding the interpretation of the statute
UFE Inc., 201 Ws. 2d at 286. When applying due weight
def er ence, we wi | | not overturn a reasonabl e agency
interpretation that is consistent with the purpose of the
statute, unless there is a nore reasonable interpretation

Hi I | haven, 232 Ws. 2d 400, 112 n.6.

10
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118 De novo review or no deference is appropriate where
the issue is one of first inpression, where the agency has no
speci al expertise, or where the agency's position has been so

inconsistent that it provides no real guidance. Am Mrs. Mit.

Ins. Co. v. Hernandez, 2002 W App 76, 9114, 252 Ws. 2d 155, 642

N. W 2d 584.

119 The circuit court gave the LIRC s interpretation of
Ws. Admn. Code § DWD 80.32 due deference, and noted that the
court found no guidance in Ws. Stat. 8§ 102.18(1)(d). For the
foll ow ng reasons, we conclude that the LIRC s interpretation of
8§ 102.18(1)(d) is entitled to great weight deference, and that
the LIRCs interpretation of 8 DW 80.32(4) is entitled to
controlling weight deference. As noted previously, controlling
wei ght deference is simlar to great weight deference, despite
the difference in termnology, because both standards turn on
whet her the agency's interpretation is reasonabl e and consi stent
with the meaning or purpose of the regulation or statute.
Marder, 276 Ws. 2d 186, 9127 n.3. Controlling weight describes
a level of deference given to an agency's interpretation and
application of admnistrative rules and regul ati ons, while great
wei ght deference describes a l|evel of deference given to an
agency's interpretation and application of a statute.

120 The Ilegislature enpowered the DW and the LIRC to

adm ni ster the worker's conpensati on st at utes. Beecher v. LIRC,

2004 W 88, 925, 273 Ws. 2d 136, 682 N W2d 29. The LIRC

enpl oyed its expertise and specialized know edge in interpreting

Ws. Stat. 8§ 102.18(1)(d). The statute has been in effect for
11
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26 years, and the LIRC has issued approximately 130 deci sions on

§ 102.18(1)(d). See, e.g., Laughlin v. Tommy Bartlett, Inc.,

Claim Nos. 1999043589, 2002042491 (LIRC Aug. 31, 2004);
Greenwood v. Zurich Am Ins. Co., Caim No. 1999046119 (LIRC

Sept. 10, 2002). Finally, the LIRC has been consistent in its
application of 8§ 102.18(1)(d), such that its interpretation wll
provide uniformty in the application of the statute. Beecher,
273 Ws. 2d 136, 923. The LIRC has consistently declined to read
8§ 102.18(1)(d) to mandate a range within which a PPD award nust

fall. Sconzert v. Bay Engineered Castings, Inc., Caim No.

2000011312 (LIRC June 28, 2001); Schouten v. Ws. Farnmers Mit.

Ins., Claim No. 89067604 (LIRC Mar. 10, 1994). Therefore, we

accord the LIRC s interpretation of § 102.18(1)(d) great weight
deference here, and we will sustain that interpretation, even if
an alternative view of the law is just as reasonable or even
nore reasonable. Brown, 267 Ws. 2d 31, 119.
11

21 In its brief, the LIRC argues that this court | acks
subject matter jurisdiction or conpetency, because the Joint
Committee for Review of Admnistrative Rules (JCRAR) was nhever
served with a copy of the petition for review. The LIRC argues
t hat service upon t he JCRAR IS required by

Ws. Stat. § 227.40(5)!°. This issue is better characterized as

19 Wsconsin Stat. § 227.40(5) provides in relevant part:
"The joint conmttee for review of adm nistrative rules shall be
served with a copy of the petition in any action under this
section and, wth the approval of +the joint conmrmittee on
| egi sl ative organi zation, shall be nade a party and be entitled
to be heard.”

12
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one of conpetency, not one of subject matter jurisdiction. See

Mueller v. Brunn, 105 Ws. 2d 171, 175-76, 313 N W2d 790

(1982): ' currier v. DOR 2006 W App 12, 96 n.2, 288 Ws. 2d

693, 709 N W2d 520. Under the Wsconsin Constitution, circuit
courts in Wsconsin have general original subject matter
jurisdiction over "all matters civil and crimnal."” Ws. Const.

art. VIl, 8 8, In re Eberhardy, 102 Ws. 2d 539, 550, 307 N.W2d

881 (1981)(citations omtted). Here, the issue of conpetency
to proceed was not raised before the circuit court, and we
decline to disregard the resulting waiver. Under  such
ci rcunstances, we need not address the issue of conpetency.

Village of Trenpealeau v. Mkrut, 2004 W 79, 927, 273 Ws. 2d

76, 681 N.W2d 190; see also Miut. Fed. Sav. & Loan Ass'n of

M | waukee v. Sav. & Loan Review Bd. of Ws., 46 Ws. 2d 110

116, 174 N.W2d 554 (1970), which involves the general rule that
an issue not raised before the circuit court need not be

addressed by an appellate court.

1 Mueller v. Brunn, 105 Ws. 2d 171, 313 N.W2d 790 (1982),
was clarified in Village of Trenpealeau v. Mkrut, 2004 W 79,
129, 273 Ws. 2d 76, 681 N.W2d 190, which held that a chall enge
to a circuit court's conpetency should be raised before the
circuit court in order to be preserved for appellate review. In
Vil lage of Trenpeal eau, we stat ed,

[ T] he common-| aw waiver rule applies to challenges to
the circuit court's conpetency, such that a challenge
to the court's conpetency will be deened waived if not
raised in the circuit court, subject to the inherent
authority of the reviewng court to disregard the
wavi er and address the nerits of the unpreserved
ar gunent .

13
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|V
22 W& have concluded that the LIRC s interpretation of

Admin. Code § DW 80.32(4)* is entitled to controlling

12 Wsconsin Adnin. Code § DW 80.32 provides in

rel evant part:

(1) The disabilities set forth in this section
are the mninmunms for the described conditions.
However, findings of additional disabling elenents
shall result in an estimate higher than the m nimum
The mnimum al so assunes that the nenber, the back,

etc., was previously wthout disability. Appropriate
reduction shall be nmde for any pre-existing
di sability.

Note: An exanple would be where in addition to a
described loss of notion, pain and circulatory
di sturbance further limts the use of an armor a |eg.
A meni scectony in a knee with less than a good result
would call for an estimate higher than 5% | oss of use
of the leg at the knee. The sanme principle would apply
to surgical procedures on the back. The schedule of
m nimum disabilities contained in this section was
adopted upon the advice of a worker's conpensation
advisory council subcommttee after a survey of
doctors experienced in treating industrial injuries.

(4) Knee

Anterior cruciate liganent repair 10%

(11) Back

Note: It is the subcommittee's intention that a
separate mninum 5% allowance be given for every
sur gi cal procedure (open or closed, radi cal or

14
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wei ght deference. W wll therefore wuphold the agency's
interpretation, wunless such interpretation is "'inconsistent
with the language of the regulation or clearly erroneous.'"

Plevin v. DOI, 2003 W App 211, 913, 267 Ws. 2d 281, 671 N W2d

355 (citation omtted). An admnistrative agency that regularly
works with the rules and regulations of another agency, whose
actions it is authorized by the legislature to review, is in the
best position to interpret such rules and regul ations because
the agency knows the specific purposes of the rules and
regul ati ons that have been pronul gated, and has expertise in the
area the agency is called upon to review |1d.

123 As discussed earlier, the LIRC was established for the
purpose of reviewing clains issued by ALJs in three divisions of
the DWD: Unenpl oynent |nsurance, W rker's Conpensation, and
Equal Rights. The LIRC was "created to have final review

authority of Departnment interpretations.” DLHR v. LIRC 161

Ws. 2d 231, 245, 467 N W2d 545 (1991). The LIRC corrects
errors and "helps to assure consistent statutory application.”

1d.

partial) that is done to relieve fromthe effects of a
disc lesion or spinal cord pressure. Each disc treated
or surgical procedure perforned will qualify for a 5%
rating. Due to the fact a fusion involves 2
procedures a 1) |amnectony (dissectony) and a 2)

fusion procedure, 10% pernanent total disability wll

apply when the 2 surgical procedures are done at the
sane tinme or separately.

15
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124 Dai m er Chrysler argues that the LIRC s interpretation
of Ws. Admn. Code 8 DW 80.32(4) has been inconsistent, and
therefore should be given no deference. To illustrate

Dai m er Chrysl er notes that in Hellendrung, Caim No. 1999039147,

and in the present case, the LIRC concluded that reductions for
preexisting disabilities did not apply to the surgical
pr ocedur es listed in Ws. Adm n. Code 8 DWD  80. 32.
Dai m erChrysler asserts that, in King v. DOI, daim Nos.

2001007515 and 2003012619 (LIRC Apr. 27, 2005), the LIRC counted
previous surgeries Jlisted in 8 DW 80.32 as preexisting
disabilities that should be subtracted from the final PPD
assessnent .

125 We disagree with DaimerChrysler's assertion that the
LIRC s interpretation of Ws. Admn. Code § DW 80.32 has been
i nconsi stent. King is distinguishable from the present case
because, in King, a second knee surgery was necessary because
the applicant suffered from a second injury. The LIRC therefore
reduced the disability determnation for a preexisting
condi tion. Id. In the present case, My did not suffer a
second knee injury, but rather had an unsuccessful first
surgery. The LIRC therefore nmade no reduction for a preexisting
condition, since May did not have such a condition. The LIRC s

decision in this case is consistent with its decision in Hall v.

Consol . Thernoplastics, Caim No. 1995022808 (LIRC Sept. 29,

1999). In Hall, the LIRC made it clear that, where a surgery is
performed "to cure and relieve the effects of the sanme work
injury[,]" the LIRC will not make a reduction in the anount

16
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awarded for post-injury surgeries by subtracting the mninum
assessnment for one surgery from a later surgery. | d. The
LIRC s decision in this case is also supported by its concl usion

in Hellendrung, Caim No. 1999039147, that a reduction under

Ws. Admn. Code 8 DW 80.32(1) is appropriate for previous
| osses of range of notion and anputations, but not for the
surgi cal procedures listed in 8 DWD 80. 32.

126 The | anguage of Ws. Admn. Code 8 DW 80.32 does
not specify how repeat |iganment repair procedures should be
treated. Wsconsin Adm n. Code 8 DW 80.32(1) states that the
m nimum disability percentages are "[t]l]he mninuns for the
described conditions,”™ and that additional disabling elenents
may result in an award higher than the listed m ninmm The
m ni mum specified in Ws. Admn. Code 8 DW 80.32(4) for an ACL
repair to the knee is 10 percent.

27 The LIRC notes that Ws. Admin. Code § DW 80.32(4)
uses substantially identical |anguage and format to set forth
the mnimm percentage for loss of wuse followwng an ACL
procedure in the knee as Ws. Admn. Code 8§ DW 80.32(11) uses
to set forth the mninmum percentages following a procedure for
removal of disc material or fusion in the spine. Bot h
subsections describe the surgical procedure and then indicate
the m ninmum | oss of use rating.

128 Relying on WIlson v. Waukesha County, 157 Ws. 2d 790,

796, 460 N.W2d 830 (Ct. App. 1990), the LIRC asserts that when
substantially identical |anguage is used in two subsections of
the sanme admnistrative rule, the LIRC my consider an
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expl anatory note discussing the neaning of |anguage as used in
one subsection, in order to interpret the |anguage in the other
subsecti on. In WIlson, the court of appeals used bill drafting
records that discussed the neaning of a word in one subsection
in order to determne the meaning of the sanme word in another
subsection of the sane statute. Id. The LIRC asserts that it
was reasonable to consider the note appended to Ws. Adm n. Code
8§ DWD 80.32(11) as being supportive of its interpretation of
Ws. Adm n. Code § DWD 80.32(4). Dai m er Chrysl er asserts that
the note to 8§ DW 80.32(11) applies only to that subsection, and
that the DW intended to give special effect to back procedures,
and to exclude knee procedures.

129 To adopt DaimerChrysler's argunent would be to give
di fferent nmeanings to the sane words wthin the sane

adm ni strative rule. See CGen. Castings Corp. v. Wnstead, 156

Ws. 2d 752, 759, 457 N W2d 557 (Ct. App. 1990)("We reject an
interpretation which ascribes different neanings to the sane
word as it variously appears in a statute unless the context
clearly requires such an approach."). It is a basic rule of
construction that we attribute the sane definition to a word
both tinmes it is used in the sanme statute or admnistrative

rul e. Har ni schfeger Corp. v. LIRC, 196 Ws. 2d 650, 663, 539

N. W2d 98 (1995).

30 The text of Ws. Admin. Code 88 DWD 80.32(4) and (11)
contains substantially simlar wording. Absent any direction
clearly requiring the LIRC to give different neanings to the
same words, the LIRC did not err in concluding that the text of

18
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88 DWD 80.32(4) and (11) should be interpreted in the sanme way.
See Gen. Castings Corp., 156 Ws. 2d at 759. Nor was it error,

in light of WIlson, 157 Ws. 2d at 796, for the LIRC to concl ude
that, just as additional mninmum PPD percentages are allowable
for repeat surgical spinal procedures, additional mninmm PPD
percentages are allowable for repeat surgical procedures to the
knee. 3

131 Dai M erChrysl er goes on to assert that there cannot
be an award for both of May's ACL surgeries because Ws. Adnmn.
Code § DW 80.32(1) requires reduction for preexi sting

di sabilities. As we noted previously, Hellendrung, Caim No.

1999039147, is instructive on this point. In Hell endrung, the

13 The dissent, in Y61-62, clainms that the LIRC s decision
is inconsistent with the intent of the W rker's Conpensation
Advi sory Council Subcommttee (subcommittee). Notes to Ws.
Adm n. Code 88 DWD 80.32(1) and (11), resulting fromthe work of
the subcommttee, show that the subconmttee intended to allow
at least additional mninmm PPD percentages to be applied for
repeat or multiple surgical procedures. Wth respect to
surgical procedures to the back, the note to § DW 80.32(11)
states in relevant part: "It is the subconmttee's intention
that a separate mninmum 5% al | owance be given for every surgical
procedure . . . that is done to relieve from the effects of a
disc lesion or spinal cord pressure.” As the LIRC points out in
its brief, a note to 8 DAD 80.32(1) states in relevant part: "A
meni scectony in a knee with less than a good result would call
for an estimate higher than [the mninmum in the code for a
meni scectony wth excellent to good results]. The sane
principle would apply to surgical procedures on the back."
These two notes, reflecting the intention of the subcomittee,
strongly support the conclusion that the adm nistrative rule was
intended to be applied uniformy, regardless of whether the
surgi cal procedure was to the knee, the back, or another part of
the body, and that the subcommttee intended that at |east
additional mninmm PPD percentages be allowed for repeat or
mul ti pl e surgical procedures for the same work injury.
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LI RC determ ned that a reduction under 8§ 80.32(1) is appropriate
for previous |osses of range of notion and anputations, but not
for the surgical procedures listed in Ws. Admn. Code §8 DW
80. 32. Anterior cruciate |liganent reconstruction is one of the
procedures listed in Ws. Admn. Code 8 DW 80.32(4) and the
LIRCs decision not to make a reduction for preexisting
disability was, therefore, reasonable and consistent with the
i ntended purpose. There was no preexisting disability or
condition that predated May's original injury at work in April
1999.

132 Moreover, the preanble of Ws. Adnmin. Code § DW
80.32 provides for "[mininmm percentages of |oss of use for
anputation levels, |losses of notion, sensory |osses and surgi cal
procedures."” Statutes should be interpreted so that every word

is given effect. Donal dson v. State, 93 Ws. 2d 306, 315, 286

N.W2d 817 (1980). We construe admnistrative rules in the

same manner as statutes. Baierl v. MTaggart, 2001 W 107, 921,

245 Ws. 2d 632, 629 N.W2d 277. The plural usage of "surgical

procedures” in the preanble of § DW 80.32 supports a concl usion

20



No. 2005AP544

that nmultiple or repeat surgical procedures are contenpl ated by
the adm nistrative rule.

133 It is not necessary for this <court to address
Dai M er Chrysler's hypot heti cal assertion that t he LIRC s
interpretation of Ws. Admn. Code 8 DW 80.32(4) nay lead to
awards greater than 100 percent PPD. Wor ker's conpensation
cases are fact-intensive and, for this reason, we need not dea
"With any of the hypothetical situations posed by the

appellants.” Town of Russell Volunteer Fire Dept. v. LIRC, 223

Ws. 2d 723, 738, 589 N.W2d 445 (Ct. App. 1998). However, we

are cognizant of the case of Blau v. Pecks Feed & Gain, Inc.

Claim No. 1988015510 (LIRC July 19, 2001), in which the LIRC

applied Ws. Stat. § 102.44(4),*® and, based on that statute,

4 Contrary to the position taken in 745 of the dissent, the
LIRC s conclusion that additional mninmm PPD percentages are
allowable for repeat surgical procedures to the knee is an
entirely reasonable one. The LIRC s decision contains a
reasoned analysis that is consistent with the |anguage of Ws.
Adm n. Code 8 DW 80.32, the notes resulting from the work of
the subcomm ttee, and the policy concerns underlying Wsconsin's
Wor ker's Conpensati on Act. The LIRC s decision recognizes that
repeat or nultiple surgeries have a cumul ative, negative effect
on function of the body part upon which they are perforned. The
LIRC s decision is also consistent with the well-established
principle "that the Wrker's Conpensation Act, ch. 102, Stats.
is to be liberally construed to effectuate its goal of
conpensating and nmaking injured workers whole. . . ." I TW
Deltar v. LIRC, 226 Ws. 2d 11, 18, 593 N.W2d 908 (C. App.
1999) .

15> Wsconsin Stat. § 102.44(4) provides in relevant part:

"Where the permanent parti al disability is covered by
Ws. Stat. 8§ 102.52, 102.53 and 102.55, such sections shal
govern; provided, that in no case shall the percentage of

permanent total disability be taken as nore than 100 percent."”
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determ ned that an enpl oyee nmay not be awarded PPD in excess of
100 percent.
\Y

134 As noted previously, where great weight deference is
given to the LIRC s interpretation and application of a statute
such as Ws. Stat. § 102.18(1)(d),* this court wll not
Substitute its view of the law for that of the LIRC, and wll
sustain the agency's conclusions of law if they are reasonable
Brown, 267 Ws. 2d 31, 919.

135 DaimerChrysler asserts that the LIRC erred in
awarding May 20 percent PPD because Ws. Stat. § 102.18(1)(d)
prohibits determnations in excess of the highest nedical
assessnment in the record. Dai m er Chrysl er further asserts that
the LIRCs interpretation of Ws. Admn. Code 8 DAD 80.32(4)
contravenes the |anguage of § 102.18(1)(d). Dai m er Chrysl er
asserts that 8 102.18(1)(d) refers to an estimate of PPD that is
"made by a practitioner which is in evidence" and that the

statute specifically prohibits the LIRC from awardi ng PPD hi gher

The assessnment of disability to the extremties, such as
the knee, is regulated by Ws. Stat. 8 102.52, which determ nes
percentages of disability based upon the maxi num nunber of weeks
all ocated by the legislature for the injured body part.

6 Wsconsin Stat. § 102.18(1)(d) provides in relevant
part :

Any award which falls within a range of 5% of the
hi ghest or lowest estimate of permanent partial
disability nade by a practitioner which is in evidence
is presuned to be a reasonable award, provided it is
not higher than the highest or |ower than the | owest
estimate in evidence.
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than the highest or lower than the |lowest estimate in evidence.
W disagree with DaimerChrysler's argunent that the LIRC s
interpretation of § DWD  80.32(4) IS i nconsi st ent W th
§ 102.18(1)(d).

136 Wsconsin Stat. 8§ 102.18(1)(d) does not prohibit
deviation from the range specified. Rat her, § 102.18(1)(d)
states clearly that any award within the range prescribed by the
statute is "presuned to be a reasonable award. . . ." The
statute does not state that an award outside of the prescribed
range is unreasonabl e. Furthernmore, 8§ 102.18(1)(d) does not
prohibit the DW from setting m ninmum | oss of use percentages by
adm nistrative rule. Admnistrative rules nust be construed to
be harnonious with statutory law dealing with the sane subject

matter, iIf it is feasible. Somrerfield v. Sommerfield, 154 Ws.

2d 840, 847, 454 N.W2d 55 (Ct. App. 1990).
137 As noted previously, W s. St at. 8§ 102.18(1)(d)

provides in relevant part:

Any award which falls within a range of 5% of the
hi ghest or Jlowest estimate of permanent partial
disability nade by a practitioner which is in evidence
is presuned to be a reasonable award, provided it is
not higher than the highest or |ower than the | owest
estimate in evidence.

The first step of statutory interpretation is to look at the
| anguage of the statute; if the plain nmeaning is clear, a court
need not look to the rules of statutory construction or to
extrinsic sources of interpretation. UFE Inc., 201 Ws. 2d at
281. We assume that the legislature's intent is expressed in

the statutory | anguage. State ex rel. Kalal v. Crcuit Court
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for Dane County, 2004 W 58, 9144, 271 Ws. 2d 633, 681 N w2d

110.

138 DaimerChrysler, the LIRC, and My all took the
position, in their respective briefs and at oral argunent, that
the language of Ws. Stat. 8§ 102.18(1)(d) is clear and
unanbi guous. W agree, and therefore we need not resort to
extrinsic sources such as legislative history; we sinply apply
t he | anguage of an unanbi guous statute to the facts before us.

Bosco v. LIRC, 2004 W 77, 9124, 272 Ws. 2d 586, 681 N . W2d 157

(citing Bruno v. M I|waukee County, 2003 W 28, 9120, 260 Ws. 2d

663, 660 N.W2d 656). A statute is not anbiguous nerely because
the parties disagree as to its neaning, as they do here. Id.,
1M7.

139 Wsconsin Stat., ch. 102, expressly recognizes PPD
awards based on percentages set forth by the DWD. W sconsin
Stat. 8§ 102.32(6)(b) states that "permanent disability can be
determined based on a mninmum permanent disability rating
promul gated by the departnent by rule. . . ." For the reasons
stated herein, we conclude that the LIRCs interpretation of
Ws. Stat. 8§ 102.18(1)(d) is reasonable. As noted previously,
in order for the LIRCs interpretation of 8§ 102.18(1)(d) to be
accorded great weight deference, four requirenents nust be net:
(1) the agency was charged by the legislature with the duty of
adm nistering the statute; (2) the interpretation of the agency
is one of long-standing; (3) the agency enployed its expertise
or specialized know edge in formng the interpretation; and (4)
the agency's interpretation wll provide uniformty in the
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application of the statute. UFE Inc., 201 Ws. 2d at 284.
Since all four requirenents have been net here, we will sustain
the LIRCs interpretation of 8§ 102.18(1)(d) even if an
alternative view is just as reasonable or nore reasonable.
Brown, 267 Ws. 2d 31, 919.

140 Relying on Pfister & Vogel Tanning Co. v. DILHR 86

Ws. 2d 522, 273 N W2d 293 (1979), DaimerChrysler further
argues that there is no credible evidence in the record to
support a 20 percent PPD award to My. In Pfister, physicians
estimated that the plaintiff suffered either a 5 percent or a 15
percent disability, and DILHR made a 20 percent disability
award. 1d. This court reversed the circuit court's affirmance
of the award, holding that the award was not based upon credible
evidence, and that there was error since the inpairnent of
earning capacity had not been considered. Id. at 524, 530-31.
The percentages listed in Ws. Admn. Code §8 DW 80.32 set the
m nimum | oss of use percentage that may be awarded for each
|isted procedure, regardless of whether there is a doctor's
estimated PPD in evidence. The m nimum percentages are the
product of a survey of practitioners wth expertise in treating
persons who have undergone the |listed procedures, and of
practitioners wth expertise in assessing permanent partial
di sability.

141 However, Pfister was decided in 1978, while Ws.
Stat. 8§ 102.18(1)(d) was not enacted until 1980. Pfister was
not decided based wupon the current statute, and it never
di scussed the issue of the mninmum PPDs set forth in Ws. Adm n.
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Code § DWD 80. 32. Pfister, therefore, is neither helpful nor
instructive in regard to the circunmstances presented here.

42 The LIRC s interpretation of Ws. Stat. § 102.18(1)(d)
i's reasonabl e. Since we accord great weight deference here, we
affirm t he LIRC s interpretation and application of
§ 102.18(1)(d) in this case.

Vi

143 1In sumary, we concl ude t hat t he LIRC s
interpretations of Ws. Admn. Code §8 DW 80.32(4) and Ws.
Stat. 8§ 102.18(1)(d) are entitled to—eontrolling deference and
great weight deference, respectively, and that the LIRC s award
of 20 percent permanent partial disability to My should be
uphel d.

44 The certified question before this court is whether
the LIRC may interpret Ws. Admn. Code 8§ DW 80.32(4) to award
a cunmulative mninum PPD for mul tiple [|iganment repair
procedures, where the resulting award is higher than the highest
medi cal estimate of PPD in evidence. W answer this question in
the affirmative. W hold that 8 DWD 80.32(4) may be interpreted
to award a cumulative mninmum PPD for nultiple |iganent repair
procedures, even though the award by the LIRC is higher than the
hi ghest nedical estimate in the record. We further hold that
Ws. Stat. 8§ 102.18(1)(d) does not prohibit determnations in
excess of the highest nedical assessnent in evidence, but rather
creates a presunption of reasonabl eness for PPD awards that fal

within the prescribed range. We therefore affirm the decision
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of the circuit court, which affirned the LIRCs award of 20
percent PPD to Muy.

By the Court.—JFhe order of the circuit court is affirned.

27



No. 2005AP544. pdr

145 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). The LIRC
concluded that two surgical procedures necessary to repair one
anterior cruciate Jliganent injury result in a 20 percent
permanent partial disability of Genn R Muy's left leg at the
knee. The majority opinion concludes this is reasonable, even
though the only nedical evidence admitted places My's
disability at 10 percent. Mjority op., f2. It does so largely
because of the deference it accords the LIRC s interpretation of
Ws. Stat. § 102.18(1)(d) and Ws. Adnmin. Code § DW 80.32(4).
Id. The standards of review the nmjority opinion enploys
prevent a reasoned analysis of the |legal issue presented, which
when undertaken, denonstrates that My incurred one schedul ed
permanent disability, the extent of which is a factual
determ nation that turns on the functional condition of his knee
after he reached his final healing plateau. Because proof of
the existence and the extent of a functional disability are
factual 1issues to be determned when a scheduled permanent
disability is under consideration and because the LIRCSs
determnation is contrary to uncontradicted, credible nedical
evi dence that the extent of May's schedul ed permanent disability

is 10 percent, the LIRC s decision is not supported by credible

and substanti al evi dence and t herefore i's erroneous.
Accordingly, | respectfully dissent.
| . BACKGROUND
46 The dispositive facts are not disputed. In 1999, My
suffered a workplace injury to his left knee. As a result of
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that injury, he had two surgical procedures perforned on My 5,
1999: a neniscectony and an anterior cruciate |iganment
autograft.® DaimerChrysler paid May tenporary total disability
during his recuperative period. Wen May returned to work and
had reached a healing plateau, the orthopedic surgeon who
performed the knee surgery, Dr. Ansari, opined that the injury
caused May a 15 percent permanent partial disability of his left
leg at the knee, due to a 5 percent disability caused by the
torn nmeniscus and a 10 percent disability caused by the torn
anterior cruciate |igament.

147 After several nonths at work, My's knee began to
interfere with his work, in that it swelled, was painful and was

stiff. He again consulted Dr. Ansari, who opined that the first

anterior cruciate repair had not held up well. He recommended a
second surgery. The second surgery did not involve a
nmeni scectony, but involved a repair of only the anterior

cruciate ligament, this time with an allograft.? Followi ng the
second surgery, My again was paid tenporary total disability
until he returned to work. Once he had reached a healing
plateau, Dr. Ansari opined that the second surgery had been
successful in repairing May's torn anterior cruciate |iganent
and that Muy's pernmanent partial disability had not increased

beyond the 10 percent |evel he had prior to the second surgery.

1'I'n an autograft, tissue from another part of the patient's
body is renmoved and enployed to repair the patient's injury.

2 An allograft involves use of tissue that is taken from a
source other than the patient's body, often froma cadaver.

2
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Dr. Ansari explained, "He has 10 percent PPD to the left knee

due to ACL reconstruction. In nmy opinion his PPD has not

changed due to redo of his anterior <cruciate |iganent."
(enmphasi s added).

148 The LIRC rejected Dr. Ansari's nedical opinion that
t he permanent condition of May's knee had not changed subsequent
to the second surgery, and instead it adopted the opinion of an
adm nistrative law judge who stacked two mninmm disability
percentages for anterior cruciate liganment repair found in Ws.
Adm n. Code § DWD 80.32(4). The majority opinion affirnms the
LIRCs determnation that stacking mninum disability values
from 8 DWD 80.32(4) is reasonable even though the benefits
awarded are nore than 5 percent higher than the uncontradicted,
credi bl e nmedi cal evidence in the record. Majority op., 93.

1. DI SCUSSI ON

A St andard of Review

149 We review the LIRC s decision, not that of the circuit
court. Stafford Trucking, Inc. v. DILHR 102 Ws. 2d 256, 260,

306 NNw2d 79 (Ct. App. 1981). The cause and the extent of a
di sability under worker's conpensation |aw are questions of fact
for which the LIRC s determ nation is conclusive if supported by

credi ble and substantial evidence. Ws. Stat. § 102.23(6);3

% Wsconsin Stat. § 102.23(6) states in relevant part:

If the comm ssion's order or award depends on any
fact found by the conmm ssion, the court shall not
substitute its judgnent for that of the comm ssion as
to the weight or credibility of the evidence on any
finding of fact. The court my, however, set aside
the comm ssion's order or award and remand the case to

3
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Vande Zande v. DILHR 70 Ws. 2d 1086, 1095, 236 N w2d 255

(1975) (citing Transanerica Ins. Co. v. DILHR 54 Ws. 2d 272

276, 195 N.W2d 656 (1972)). Wen "facts are undisputed and
only one reasonable inference can be drawn from the facts and
that inference is contrary to the conclusion drawmm by LIRC, we

must overrule LIRC. " Leist v. LIRC, 183 Ws. 2d 450, 458, 515

N.W2d 268 (1994). The application of statutes or

adm nistrative rules are questions of |aw Beecher v. LIRC

2004 W 88, 122, 273 Ws. 2d 136, 682 N W2d 29. Al t hough the
maj ority opinion correctly sets out the standards of review that
are often enployed when we review an agency's application of
statutes or administrative rules, nmgjority op., 912, this case
turns on whether the LIRC can ignore uncontradicted, credible
medi cal evidence and substitute its own judgnment about the
exi stence and the extent of a nmedical condition.
B. Permanent Partial Disability

1. General principles

150 A worker who has suffered a work-related injury may
recover for a permanent disability at the end of his healing
peri od. Ws. Stat. § 102.44(2)-(4). There are two categories
of permanent disability: permanent total disability and
permanent partial disability. See § 102.44(2) and (4). Each
type of permanent disability resulting from a work-related

injury is further separated into two types of disabilities:

the commission if the conmission's order or award
depends on any nmaterial and controverted finding of
fact that is not supported by credible and substanti al
evi dence.



No. 2005AP544. pdr

schedul ed disabilities and unschedul ed disabilities. Langhus v.

LIRC, 206 Ws. 2d 494, 498-99, 557 N.W2d 450 (C. App. 1996).
151 The schedul ed disabilities are addressed in Ws. Stat.
§§ 102.52, 102.53 and 102.55. 1d. at 498. The total benefits
for an injury that results in a schedul ed permanent disability
to a body part are established by the benefit weeks set out in
§ 102.52(1)-(18). Id. at 498-99. If the type of permanent
disability listed in the statute results in less than a total
permanent disability of the body, the benefit weeks are
calcul ated as a percentage of loss of function for that part of
the body that is Ilisted in the schedule. Ws. Stat.
§ 102.55(3). Wth a scheduled disability, the benefits are

limted, as directed by Ws. Stat. § 102.44(4).% Hagen v. LIRC

210 Ws. 2d 12, 23, 563 N.W2d 454 (1997); Langhus, 206 Ws. 2d
at 498.

152 1If the work-related permanent disability is not a
disability that is scheduled under Ws. Stat. 88 102.52, 102.53
or 102.55, it is characterized as an "unschedul ed" permnent
disability. Hagen, 210 Ws. 2d at 18. Wien the permanent
disability is wunscheduled, a loss of earning capacity is not

presuned to follow a loss of function. Kurschner v. DILHR 40

Ws. 2d 10, 18, 161 N W2d 213 (1968). Rat her, a l|oss of

earning capacity in the sane or other suitable enploynents is a

* Wsconsin Stat. § 102.44(4) states: "Were the permanent
disability is covered by ss. 102.52, 102.53 or 102.55, such
sections shall govern; provided, that in no case shall the

percentage of permanent total disability be taken as nore than
100 per cent."
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crucial elenment that the injured enployee mnmust prove before an
unschedul ed permanent disability can be found to exist. N.

States Power Co. v. Indus. Commn, 252 Ws. 70, 73-74, 30 N.W2d

217 (1947).

153 |If the injury causes an unscheduled permanent
disability that is partial, the benefits are calculated by
determ ning the percentage of disability as "conpared nedically
with injuries that would render a person permanently totally
di sabled for industrial purposes as provided in sec. 102.44(2)

o Kurschner, 40 Ws. 2d at 18. The cal cul ation of
benefits due to an unscheduled disability is acconplished by
applying the percentage of loss of earning capacity to 1,000

benefit weeks. Ws. Stat. 8§ 102.44(3). A back injury is an
unschedul ed injury. Hagen, 210 Ws. 2d at 23; Pfister & Voge

Tanning Co. v. DILHR 86 Ws. 2d 522, 523, 273 N W2d 293

(1979); Langhus, 206 Ws. 2d at 501.

54 An accurate analysis of the proof that is sufficient
to support a worker's conpensation award for a permnent
disability requires an initial «classification of whether the

disability is scheduled or unscheduled. See Pfister, 86 Ws. 2d

at 527-28. This is so because an unscheduled permanent
disability benefit cannot be based solely on an inpairnment of

bodily function, but also requires proof of an inpairnent of

earning capacity. 1d. However, proof of a scheduled disability
will be sufficient if that proof establishes a functional
> Wsconsin Stat. § 102.44(2) states in relevant part: "In

case of permanent total disability aggregate indemity shall be
weekly indemity for the period that the enployee may live."
6
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nmedi cal inpairnent to a body part. Id.; Mednicoff v. DILHR 54

Ws. 2d 7, 12, 194 N W2d 670 (1972). In explaining the
different analyses to be applied to an unscheduled disability as

conpared with a schedul ed disability, we noted that,

[I]t appears that the injuries of an applicant (non-
schedul e but permanent total or partial) are to be
conpared nedically with injuries that would render a
person permanently totally disabled for industrial
purposes as provided in sec. 102.44(2), Stats., and
not to injuries that would totally disable a person
functionally wthout regard to loss of earning
capacity.

Id. at 11 (citing Kurschner, 40 Ws. 2d at 18).

155 Most of the disabilities listed in Ws. Admn. Code
8§ DWD 80.32 are scheduled disabilities. However, a permanent
disability of the back, 8 DW 80.32(11), is an unschedul ed
disability. Hagen, 210 Ws. 2d at 23; Langhus, 206 Ws. 2d at
501; see also Pfister, 86 Ws. 2d at 523. W have held that the

LIRC errs when it determnes the extent of an unscheduled
permanent disability by conparing the "enployee's injuries to
those of a hypothetical person totally disabled functionally and
not to one totally disabled as to loss of earning capacity."”
Pfister, 86 Ws. 2d at 529. And as explained above, proof of
loss of earning capacity is not required of a scheduled
permanent disability because unschedul ed and schedul ed per manent
di sabilities have different foundations. Kurschner, 40 Ws. 2d
at 18. The proof of a scheduled permanent disability is
conplete once the functional |evel of the disability has been
proven, regardless of its actual inpact on the enployee's

earning capacity. Medni coff, 54 Ws. 2d at 12. St at ed
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otherwise, the legislature has presuned a loss of earning
capacity as a part of the nunber of benefit weeks it chose for
each category of schedul ed permanent disability. 1d. The LIRC
cannot change the permanency schedules established in the
statutes or the proof required to accord benefits under those

schedul es. Leist, 183 Ws. 2d at 457; Ws. Stat. § 102.55(3);

Ws. Stat. § 102.44(4).

2. May' s permanent disability

156 May's work-related injury to his knee caused a
schedul ed pernmanent disability.® Ws. Stat. § 102.52(11);
Medni coff, 54 Ws. 2d at 13; Langhus, 206 Ws. 2d at 501.
Accordi ngly, May's conpensation for the permanent partia
disability to his leg at the knee is limted by statute. Hagen,
210 Ws. 2d at 23.

57 The LIRC cannot base its judgnent about the existence
and the extent of May's disability on specul ation. Leist, 183
Ws. 2d at 457. To do so would permt the LIRC to exercise its
judgment arbitrarily. Id. The statutory provisions are Muy's
excl usive renedy. Id. In order to qualify as a pernmanent

disability, a knee injury requires nedical proof of the

® The LIRC did not overtly state that Muy's disability was
schedul ed; however, the calculation made in the LIRC s decision
that is now under consideration denonstrates that the LIRC
concluded that May incurred a scheduled permanent disability.
To explain, the LIRC awarded 20 percent pernanent partial
disability, which it said equaled 85 weeks of benefits. The
benefit weeks for a total scheduled disability of the leg at the
knee is 425 weeks. Ws. Stat. § 102.52(11). Twenty percent of
425 weeks equals 85 weeks. By contrast, an unscheduled injury
at 20 percent would equal 200 weeks, as 20 percent of 1000 weeks
equal s 200 weeks. Ws. Stat. § 102.44(3).

8
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exi stence and functional extent of the change in condition of
the knee. Ws. Stat. §§ 102.13(1)’ and 102.52(11).

158 Here, the report of Dr. Ansari was received into
evi dence w thout objection. Therefore, it is prinma facie
evidence of the existence and the extent of May's permanent
partial disability. Leist, 183 Ws. 2d at 459. Dr. Ansari gave
the only contenporaneous opinion of the actual condition of
May's knee. He was May's treating physician for many years. He
had repeatedly seen May and evaluated his nedical condition and
May's resulting permanent disability. The mninmum percentage of
disability set out in Ws. Admn. Code § DW 80.32(4), i.e., 10
percent permanent partial disability for an anterior cruciate
ligament repair, is only an average value based on a state-w de
survey of physicians. It is not patient-specific, and
therefore, it is not conpetent evidence of the actual condition
of May's knee. Absent sone reason to reject Dr. Ansari's
opi nion, the percentages of permanency set out in 8 DW 80.32(4)
cannot contradict Dr. Ansari's particularized nedical evaluation
of May's actual disability. Let me explain.

159 The Worker's Conpensation Advisory Council (Advisory
Council) assisted in establising Ws. Adm n. Code 8 DW 80.32 as

gui delines that physicians were to consult in determning the

" Wsconsin Stat. § 102.13(1) requires an enpl oyee who seeks
conpensation for a work-related injury to submt to an
enpl oyer's request for a reasonable nedical examnation by a
physi ci an of the enployer's choosing. Refusal to submt to such
an examw |l result in the suspension of the enployee's right to
conmence or continue an action for benefits wunder ch. 102.
§ 102.13(1)(c).
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| evel s of permanent disability for individual claimnts. The
gui delines were constructed after consultation w th physicians
t hroughout the state, who responded to the survey based on their
experiences wth nmany patients. A large revision to these
gui delines was nade in 1973-74 and again in 1993-94 to form the
current version of § DWD 80. 32.

60 The physician surveys used for these updates asked
physicians to conmment about the effect on the condition of
various parts of the body for a variety of injuries and repairs.
The results from the 1993 survey were tabulated by four
adm nistrative |aw judges and a worker's conpensati on assistant,
Mar garet O Connel | . They chose the values for sone subsections
of 8§ DAD 80.32 due to the "substantial agreement anong the
doctors” and in other areas where there was "such substantial
di sagreenent” they made no recomendati on. Mar garet O Connel |
March 16, 1993 Menorandum to W rker's Conpensation Advisory
Counci | Sub- Commi tt ee Menber s (hereinafter "0 Connel |
Menor anduni') . In regard to permanent disability of the |leg at

the knee, O Connell rel ated:

Bl & 2. We believe 102.32(4) should be anmended
to show that the 5 percent mnimum for renoval of
sem -lunar cartilage applies to all procedures open or
closed, total or partial since there has been an
interference with the anatomcal structure of the
knee. The Departnent has attenpted to interpret the
current rule in this manner but wth disputes from
carriers and increases in litigation which would be
avoi ded wi th anmendnent.

B3. W would give anterior cruciate |iganment
repairs a 10 percent mninmum to be graded upward wth
synpt ons.

ld., p. 2
10
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61 The "Analysis of Proposed Rules" that was used for the
creation of current Ws. Adnmn. Code 8§ DW 80.32 expl ains:

1. The conditions described in the rule cause
permanent disability. By creating standards for
evaluation the rule assures uniform paynents for the
sanme di sabling conditions.

3. A m nimum 5% permanent disability rating for
removal of sem-lunar cartilage in the knee shal
apply to all procedures. Physicians responding to the
survey indicated that regardless of the type of
surgi cal procedure performed there is a change in the
anatom cal structure of the knee justifying a 5%
permanent disability rating for any procedure used.

4. The rule pertaining to the knee is anended
to include a mninmm permanent disability rating for
surgical repair to the anterior cruciate |iganent.

The physicians responding to the survey felt that a
10% disability rating is appropriate because there has
been an interference with the anatom cal structure of
the knee followi ng the surgical repair.

Anal ysis of Proposed Rules, Rule No. Ind 80.32, Hearing Draft of
Proposed Rules, DILHR, ii-iii (hereinafter "Analysis of Proposed
Rul es"). The "all procedures” addressed in paragraph 3 of the
Analysis of Proposed Rules refers to whether the surgical
procedure performed to repair a knee injury was a closed
procedure® or an open procedure. See O Connell Menorandum p. 2.
Not hing in the Analysis of Proposed Rules inplies that each tine
a repair is attenpted for a single knee injury, the evaluating
physician is to increase the percentage of disability.

62 In contrast, the Analysis of Proposed Rules could be

read to suggest that when a back injury leads to a permanent

8 Closed surgery of the knee is done by arthroscopy.
11
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disability each surgical procedure is to be awarded additiona

per cent ages of disability.

8. The rule pertaining to mniml pernmanent
disability for the back is anended to clarify the
permanent disability due for surgical procedures. A
m ni mum 5% al |l onance will be given for every surgica

procedure which is perfornmed to relieve an individual
from the effects of a disc lesion or spinal cord
pressure.

Anal ysis of Proposed Rules, iii (enphasis added). A disability
of the back, an unscheduled disability, was the only disability
amendnent nmade in the 1993-94 anendnents that suggested a
m nimum disability allocation for "every surgical procedure
which is performed,” wthout regard to the disability that
actually resulted. This difference is consistent wth the
comment of the Advisory Council t hat is shown at t he
subconm ttee note for 8§ DWD 80.32(11).

163 | could not find any explanation from the Advisory
Council for the difference in treatnment of a back disability as
conpared with the schedul ed permanent disabilities that are al so
listed in Ws. Adm n. Code § DW 80.32. However, because a back
disability is an unschedul ed permanent disability, and as such
it is not eligible for benefits absent proof of its effect on a
claimant's earning capacity, Pfister, 86 Ws. 2d at 528, it is
probable that the Advisory Council wanted to give physicians
sonme assistance in tying the unschedul ed permanent disability to
| oss of earning capacity.

164 However, whatever the Advisory Council's notivation,
8§ DWD 80.32 was created to be, and remmins, only a guideline
t hat physicians who evaluate worker's conpensation injuries are

12
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to consult. In addition, as we have explained, "LIRC cannot
reject a medical opinion unless there is sonething in the record
to support its rejection.” Leist, 183 Ws. 2d at 460 (citing
Erickson v. D LHR 49 Ws. 2d 114, 181 N W2d 495 (1970)).

Therefore, absent a concession by the enployer, the values in
§ DWD 80.32 cannot override a physician's credible opinion based
on his individualized evaluation of the worker's actual
disability that resulted from a workplace injury. Id. at 4509.
Here, Dr. Ansari, My's treating physician, gave his nedical
opinion that My's permanent partial disability had not changed
as a result of the second surgery. He said that My continued
to have a 10 percent pernmanent partial disability due to the
injury to his torn anterior cruciate |iganent.?®
C. Wsconsin Stat. 8§ 102.18(1)(d)

65 The parties take differing views of the inpact of Ws.
St at . § 102.18(1)(d) on t he out cone of this case.
Dai m er Chrysler contends that the LIRC erred by stacking two
m ni mum percentages from the adm nistrative guidelines contained
in Ws. Admn. Code 8 DAD 80.32, to accord My a 20 percent
permanent partial disability. Dai m er Chrysl er contends that

because the sole expert opinion in evidence opines that My has

® Dr. Ansari opined that My initially had a 15 percent
disability of his left leg, due to two distinct injuries to
which Dr. Ansari attributed differing percentages of pernmanent
partial disability. Dr. Ansari opined that May had a 5 percent
disability caused by a torn neniscus and a 10 percent disability
caused by a torn anterior cruciate |igament. May was paid for
both permanent partial disabilities before the second surgery
was perfornmed on his anterior cruciate liganment. The 5 percent
permanent partial disability from the torn neniscus was not a
subj ect of this appeal.

13
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only a 10 percent permanent partial disability of his left I|eg
at the knee, the LIRCs award contradicts 8§ 102.18(1)(d). The
LIRC and May contend that § 102.18(1)(d) does not preclude the
LIRC s decision that My sustained a 20 percent permanent
partial disability.

166 Wsconsin Stat. 8§ 102.18(1)(d) states in relevant

part:

Any award which falls within a range of 5% of the
hi ghest or Jlowest estimate of permanent partial
disability nmade by a practitioner which is in evidence
is presuned to be a reasonable award, provided it is
not higher than the highest or |ower than the | owest
estimate in evidence.

| agree with the majority opinion's conclusion that Ws. Stat
§ 102.18(1)(d) sets a range within which an award wll be
presuned to be a reasonabl e award. Majority op., 93. However,
that conclusion deternmines only that there is no presunption of
reasonabl eness for the 20 percent award the LIRC nade because it
is nore than 5 percent higher than the highest physician's
opi nion in evidence.

67 The majority opinion does not answer the question
presented here: Whether the LIRC erred in awarding benefits
that are nore than 5 percent higher than the highest nedical
opinion in evidence based on nothing except its interpretation
of the guidelines for physician evaluations contained in Ws.
Adm n. Code § DWD 80.32(4), in the face of contrary,
uncontradi cted, credible nmedical testinmony. | conclude that the
LIRC erred because Dr. Ansari's opinion is uncontradicted, and

it does not lack credibility. Leist, 183 Ws. 2d at 459. As |

14
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expl ai ned above, May has been Dr. Ansari's patient for many
years. May repeatedly has been seen and evaluated by Dr.
Ansari . Furthernore, the LIRC gave no reason why Dr. Ansari's
opinion was insufficient to establish the existence and the
extent of May's permanent partial disability.

168 By way of analogy, if My had incurred a second
disability, for exanmple from an injury to his back, he would
have been required to provide proof of +the existence and
permanency of each injury, in order to receive a second
permanent partial disability award. Ws. Stat. 8§ 102.175; see
Vande Zande, 70 Ws. 2d at 1093. In a |like manner, because My

had only one injury that resulted in a permanent disability, in
order to receive a second paynent for the functional disability
of his left leg at the knee, he nust provide proof that his knee
has deteriorated further than the 10 percent disability for
whi ch he has al ready been paid.

169 The mmjority opinion never acknow edges that the cause
and the extent of a disability under worker's conpensation |aw
are questions of fact that require substantial and credible
evi dence to support them Ws. Stat. § 102.23(6). I nstead, it
repeatedly discusses the standard of review for statutory
interpretation, a question of law that has limted application
her e. See, e.g., mjority op., 9110-20. It also attenpts to
skirt the problem posed by uncontradicted, credible nedical
testinmony that is contrary to the LIRCs factual finding by
focusing on generalized policy statenments about nmaking an

i njured worker whole. Majority op., 9132 n.14. The nmgjority

15
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opinion reasons that it should sustain the LIRC s findings
because, "The LIRC s decision recognizes that repeat or nultiple
surgeries have a cunul ative, negative effect on function of the
body part upon which they are performed.” 1d. Wile | do not
contest that repeating nedical procedures could increase the
disability that those procedures were undertaken to renedy, in
this case, there is uncontradicted, credible, nedical testinony

that May's disability did not increase subsequent to the second

surgery. In ny view, when the LIRC ignores that testinony, it
makes a finding about the extent of My's injury that is not
supported by credible and substantial evidence as Ws. Stat.
§ 102.23(6) requires; accordingly, the LIRCs factual finding
shoul d be set aside. Ws. Stat. § 102.23(6).

170 And finally, the LIRC has been inconsistent in its

eval uation of knee injuries. In King v. DOI, W Caim Nos.

2001- 007515 and 2003-012619 (April 27, 2005), the LIRC reduced
the extent of King's permanent partial disability attributed to
a second workplace injury due to an earlier permanent parti al
disability finding for the sane knee. This denonstrates that
permanent partial disability of the knee has not been expanded
procedure by procedure in other decisions by the LIRC

Simlarly, in Hall v. DaimerChrysler Corp., WC Caim No. 2001-

037678 (April 15, 2004), the claimnt had two knee surgeries
after she injured her knee on January 6, 2000. She had a tota
knee replacenment on March 6, 2001 and a repeat surgery done on
April 18, 2001. The mnimum for knee replacenent is 50 percent

permanent partial disability, but her surgeon opined that a

16
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greater level of disability was present because of a |oss of
range of notion. He assigned 60 percent permanent partial
di sability. The enployer argued that the extent of the
disability should be reduced because the claimant had undergone
arthroscopic surgery in 1997. In refusing that request, the
LIRC said that there had been no work restrictions follow ng the
1997 surgery and no permanent disability rating was assessed in
1997. However, the LIRC also did not make any allocation of

permanent partial disability due to the April 18, 2001 repeat

surgery. Instead, it relied on the opinion of her surgeon when
setting the extent of her disability. Hall is consistent with
the position of this dissent: it is the physician's opinion

about the condition of the knee that drives the extent of the
permanent partial disability rating that is assigned, unless the
enpl oyer sinply concedes to accept the mninmum set in Ws.
Adm n. Code § DWD 80.32(4).
I11. CONCLUSI ON

171 Because proof of the existence and the extent of a
functional disability are factual issues to be determ ned when a
schedul ed permanent disability is under consideration and
because the LIRC s factual determination is contrary to
uncontradi cted, credible nedical evidence that the extent of
May's schedul ed permanent disability is 10 percent, the LIRC s
decision is not supported by credible and substantial evidence
and therefore 1is erroneous. Accordingly, | respectfully

di ssent.
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72 | am authorized to state that Justices JON P. WLCOX
and DAVID T. PROSSER join this opinion.

18
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