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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Eau Cl ai r e 

Count y,  Wi l l i am M.  Gabl er ,  Judge.     Vacated and cause remanded 

for further proceedings consistent with this opinion.     

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Thi s case i s bef or e t he 

cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2003- 04) . 1  Mi chael  J.  Par ent  

( Par ent )  appeal s f r om a ci r cui t  cour t  or der  denyi ng hi s r equest  

f or  a copy of  hi s pr esent ence i nvest i gat i on ( PSI )  r epor t .   

                                                 
1 Al l  r ef er ences ar e t o t he 2003- 04 ver si on of  t he st at ut es 

unl ess ot her wi se not ed.    
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Par ent  r equest s a copy of  t he PSI  r epor t  f or  pur poses of  a no-

mer i t  appeal 2 of  hi s j udgment  of  convi ct i on f or  one count  of  

f el ony escape,  cont r ar y t o Wi s.  St at .  § 946. 42( 3) ( a) ,  and t wo 

count s of  f el ony t hef t ,  cont r ar y t o Wi s.  St at .  § 943. 20.   

¶2 I n Oct ober  2005,  we vacat ed an or der  of  t he cour t  of  

appeal s r ej ect i ng a mot i on of  Par ent  t hat  r equest ed a copy of  

t he PSI  r epor t ,  and r emanded t he mat t er  t o t he cour t  of  appeal s 

t o det er mi ne whet her  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on i n denyi ng t he def endant ' s r equest .   Subsequent l y,  

t he cour t  of  appeal s cer t i f i ed t he case t o t hi s  cour t  t o addr ess 

t he pr ocedur e and f act or s t o be consi der ed when deci di ng whet her  

a def endant  shoul d r ecei ve a copy of  a PSI  r epor t  t o f aci l i t at e 

hi s or  her  r esponse t o a no- mer i t  r epor t ,  and t o deci de whet her  

mot i ons f i l ed by t he St at e of  Wi sconsi n ( St at e)  seeki ng access 

t o a PSI  r epor t  and di scl osur e of  i t s  cont ent s i n t he St at e' s 

br i ef  shoul d be f i l ed i n t he cour t  of  appeal s or  i n t he c i r cui t  

cour t .    

¶3 The par t i es cast  t hei r  di sput e as a conf l i c t  bet ween 

t wo st at ut es:   Wi s.  St at .  § ( Rul e)  809. 32( 1) ( d) ,  whi ch pr ovi des 

t hat  appoi nt ed appel l at e counsel  who f i l es a no- mer i t  r epor t  i n 

t he def endant ' s appeal  must  ser ve a copy of  t he r ecor d on t he 

def endant ,  and Wi s.  St at .  § 972. 15( 4) ,  whi ch pr ovi ded gener al l y 

t hat  PSI  r epor t s ar e conf i dent i al  and may be di scl osed onl y upon 

aut hor i zat i on of  t he c i r cui t  cour t .    

                                                 
2 Def endant - appel l ant ,  Mi chael  J.  Par ent ,  has appeal ed t o 

t he cour t  of  appeal s pur suant  t o Wi s.  St at .  § ( Rul e)  809. 32 and 
Ander s v.  Cal i f or ni a,  386 U. S.  738 ( 1967) .  
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¶4 Subsequent  t o our  Oct ober  2005 r emand t o t he cour t  of  

appeal s,  t he l egi s l at ur e changed t he conf i dent i al i t y  pr ovi s i ons 

of  Wi s.  St at .  § 972. 15 by amendi ng subsect i on ( 4)  and cr eat i ng 

subsect i on ( 4m)  t o § 972. 15.   2005 Wi s.  Act  311,  §§ 1 and 2 

( ef f ect i ve Apr i l  21,  2006) .   Thi s change pr ovi des t hat  an 

unr epr esent ed def endant  may have per sonal  access t o t he PSI  

r epor t  af t er  sent enci ng wi t hout  cour t  aut hor i zat i on.   I t  f ur t her  

pr ovi des t hat  an unr epr esent ed def endant  may not  possess a copy 

of  t he PSI  r epor t  and must  keep i t s cont ent s conf i dent i al .    

¶5 We now vacat e t he c i r cui t  cour t ' s  or der  denyi ng 

Par ent ' s r equest  f or  a copy of  t he PSI  r epor t  and r emand t hi s 

mat t er  t o t he c i r cui t  cour t  t o appl y t he most  r ecent  ver si on of  

Wi s.  St at .  § 972. 15 ( 2005- 06) .   We concl ude t hat ,  under  t he 

newl y cr eat ed § 972. 15( 4m) ,  Par ent  i s ent i t l ed t o a meani ngf ul  

v i ewi ng of  t he PSI  r epor t ,  but  may not  r et ai n a copy of  i t .   

However ,  t hi s r i ght  i s  subj ect  t o t he r equi r ement  t hat  t he 

def endant  keep t he i nf or mat i on i n t he r epor t  conf i dent i al ,  and 

t he ci r cui t  cour t ' s  pr er ogat i ve t o r edact  any i dent i f y i ng 

i nf or mat i on of  per sons who pr ovi ded i nf or mat i on f or  t he r epor t .   

Fi nal l y,  we concl ude t hat  t he at t or ney gener al  i s  of t en t he 

St at e' s successor  t o t he di st r i ct  at t or ney f or  pur poses of  

§ 972. 15,  and t hat  under  § 972. 15( 4)  and ( 4m) ,  t he at t or ney 

gener al  must  make i t s r equest  t o obt ai n a copy of  t he PSI  r epor t  

and di scl ose i t s  cont ent s i n t he St at e' s br i ef  af t er  sent enci ng 

wi t h t he c i r cui t  cour t .      
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I  

¶6 On December  11,  2003,  a seven- count  cr i mi nal  compl ai nt  

was f i l ed i n Eau Cl ai r e Count y Ci r cui t  Cour t  agai nst  Par ent ,  

al l egi ng f i ve count s of  f el ony t hef t ,  cont r ar y t o 

Wi s.  St at .  § 943. 20( 1) ( a)  and ( 3) ( c) ;  one count  of  mi sdemeanor  

t hef t ,  cont r ar y t o § 943. 20( 1) ( a)  and ( 3) ( a) ;  and one count  of  

obst r uct i ng an of f i cer ,  cont r ar y t o Wi s.  St at .  § 946. 41( 1) ,  al l  

as an habi t ual  of f ender  pur suant  t o Wi s.  St at .  § 939. 62.   The 

compl ai nt  was l at er  amended t o consol i dat e a char ge f i l ed i n 

Onei da Count y of  one count  of  f el ony escape,  cont r ar y t o 

Wi s.  St at .  § 946. 42( 3) ( a) .    

¶7 Par ent  r eached a pl ea agr eement  wi t h t he St at e i n 

whi ch he agr eed t o ent er  pl eas of  gui l t y t o t he f el ony escape 

char ge and t o t wo count s of  f el ony t hef t .   The St at e agr eed t o 

dr op t he r epeat  of f ender  al l egat i on,  and t o di smi ss and r ead- i n 

t he r emai ni ng char ges,  subj ect  t o f ul l  r est i t ut i on.   

Addi t i onal l y,  t he St at e agr eed not  t o char ge addi t i onal  of f enses 

al l egedl y commi t t ed by Par ent  i n Tr empeal eau and St .  Cr oi x 

Count i es.    

 ¶8 The Eau Cl ai r e Count y Ci r cui t  Cour t ,  t he Honor abl e 

Wi l l i am M.  Gabl er ,  conduct ed a per sonal  col l oquy of  Par ent  and 

accept ed hi s pl eas of  gui l t y t o t he t hr ee enumer at ed count s.   

The ci r cui t  cour t  or der ed a pr esent ence i nvest i gat i on,  whi ch was 

l at er  f i l ed.   At  sent enci ng,  Par ent  and hi s counsel  each t ol d 

t he cour t  t hat  t hey bel i eved t hat  t he PSI  r epor t  cont ai ned no 

si gni f i cant  f act ual  i naccur aci es.   The cour t  sent enced Par ent  t o 
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11 year s of  i ni t i al  conf i nement  pl us 11 year s of  ext ended 

super vi s i on,  t o be ser ved consecut i ve t o an ongoi ng sent ence.  

¶9 Par ent ' s appoi nt ed appel l at e counsel  f i l ed a no- mer i t  

not i ce of  appeal .  I n a l et t er  t o t he c i r cui t  cour t ,  Par ent ' s 

appel l at e counsel  r equest ed a copy of  t he PSI  r epor t ,  expl ai ni ng 

t hat  hi s c l i ent  " bel i eve[ d]  t hat  i t  [ woul d]  suppor t  hi s posi t i on 

i n t he appeal . "   Counsel  asser t ed t hat  Par ent  was ent i t l ed t o a 

copy of  t he r epor t  under  Wi s.  St at .  § ( Rul e)  809. 32( 1) ( d)  and 

( e) . 3  Counsel  encl osed wi t h t he l et t er  a dr af t  or der  t hat  woul d 

have r equi r ed Par ent  t o keep t he cont ent s of  t he PSI  r epor t  

conf i dent i al  except  f or  pur poses of  t he no- mer i t  appeal .    

¶10 The ci r cui t  cour t  wr ot e t he pr osecut or  and t he aut hor  

of  t he PSI  r epor t  t o sol i c i t  t hei r  r eact i ons t o Par ent ' s 

                                                 
3 Wi s.  St at .  § ( Rul e)  809. 32( 1)  pr ovi des,  i n per t i nent  par t :  

 ( d)  Ser vi ce of  copy of  no- mer i t  r epor t ,  
t r anscr i pt ,  and ci r cui t  cour t  case r ecor d.  The 
at t or ney shal l  ser ve a copy of  t he no- mer i t  r epor t  on 
t he per son and shal l  f i l e a st at ement  i n t he cour t  of  
appeal s t hat  ser vi ce has been made upon t he per son.  
The at t or ney shal l  al so ser ve upon t he per son a copy 
of  t he t r anscr i pt  and ci r cui t  cour t  case r ecor d wi t hi n 
5 days af t er  r ecei pt  of  a r equest  f or  t he t r anscr i pt  
and ci r cui t  cour t  case r ecor d f r om t he per son and 
shal l  f i l e a st at ement  i n t he cour t  of  appeal s t hat  
ser vi ce has been made on t he per son.  

 ( e)  Response t o no- mer i t  r epor t .  The per son may 
f i l e a r esponse t o t he no- mer i t  r epor t  wi t hi n 30 days 
af t er  ser vi ce of  t he no- mer i t  r epor t .  I f  t he per son 
f i l es a r esponse,  t he c l er k shal l ,  wi t hi n 5 days af t er  
t he f i l i ng of  t he r esponse,  send a copy of  t he 
r esponse t o t he at t or ney who f i l ed t he no- mer i t  
r epor t .  
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r equest .   The pr osecut or  suggest ed t hat  t he cour t  r equi r e t hat  

Par ent  show a suf f i c i ent  need f or  t he r epor t ,  and t hat  i f  such a 

showi ng wer e made,  t o al l ow Par ent  t o v i ew t he PSI  r epor t  but  

not  t o keep a copy of  i t .   The PSI  r epor t  aut hor  i nf or med t he 

ci r cui t  cour t  t hat  t he r epor t  di d not  cont ai n " sensi t i ve 

i nf or mat i on t hat  Mr .  Par ent  coul d use agai nst  ot her  i nmat es or  

any vi ct i ms. "   He added:   " I ' m i ncl i ned t o t hi nk t hat  Mr .  Par ent  

i s abusi ng [ hi s]  r i ght s [ of  appeal ]  t o annoy ot her s and/ or  dr aw 

at t ent i on t o hi msel f .   I  st at e t hi s not  as f act  but  onl y my 

i mpr essi on. "    

¶11 The ci r cui t  cour t  ul t i mat el y deni ed Par ent ' s r equest  

f or  a copy of  t he PSI  r epor t  i n a Mar ch 18,  2005,  l et t er  t o 

Par ent ' s appel l at e counsel .   The ci r cui t  cour t  st at ed t hat  i t  

" [ coul d not ]  i magi ne any l egi t i mat e r eason why Mr .  Par ent  woul d 

want  a copy of  hi s pr e- sent ence i nvest i gat i on. "   I t  not ed t hat  

Par ent  di d not  have any si gni f i cant  f act ual  obj ect i ons t o t he 

PSI  r epor t  at  sent enci ng.   The ci r cui t  cour t  concl uded:   " I  

agr ee wi t h [ t he PSI  r epor t  aut hor ' s]  assessment  t hat  Mr .  Par ent  

i s engagi ng i n conduct  t o dr aw at t ent i on t o hi msel f .  .  .  .   I  

t hi nk gi v i ng Mr .  Par ent  a copy of  t he pr e- sent ence i nvest i gat i on 

r epor t  wi l l  onl y encour age Mr .  Par ent  t o r ai se i ssues t hat  ar e 

wi t hout  mer i t . "     

¶12 Par ent  f i l ed a mot i on wi t h t he cour t  of  appeal s 

r equest i ng per sonal  access t o t he pr esent ence r epor t ,  expl ai ni ng 

t hat  a s i mi l ar  r equest  was deni ed by t he c i r cui t  cour t .   The 

cour t  of  appeal s deni ed t he mot i on,  st at i ng:   
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Under  Wi s.  St at .  § 972. 15( 4) ,  a def endant  does not  
have access t o a pr esent ence r epor t  unl ess or der ed by 
" t he cour t . "   " The cour t "  means t he ci r cui t  cour t .   
See Wi s.  St at .  § 967. 02( 7) .   The ci r cui t  cour t  has 
r ef used t o al l ow t he appel l ant  access t o t he 
pr esent ence r epor t .   A c l i ent ' s  r i ght  t o i nspect  t he 
r ecor d f or  pur poses of  r espondi ng t o t he no- mer i t  
r epor t  under  Wi s.  St at .  §  ( Rul e)  809. 32 does not  
super cede [ s i c]  t he t r i al  cour t ' s  aut hor i t y t o seal  
t he pr esent ence r epor t  and pr event  t he def endant  f r om 
havi ng access t o i t .    

¶13 Par ent ' s appel l at e counsel  pet i t i oned t hi s cour t  f or  a 

wr i t  of  super vi sor y cont r ol  pur suant  t o Wi s.  St at .  § ( Rul e)  

809. 71,  and f or  t empor ar y r el i ef .   Counsel  f or  t he cour t  of  

appeal s conceded t hat  t he cour t  of  appeal s er r ed by not  pr oper l y 

r evi ewi ng t he ci r cui t  cour t ' s  deni al  of  t he r equest  t o di scl ose 

t he PSI  r epor t ,  and r ecommended t hat  we vacat e t he cour t  of  

appeal s '  or der .   We di d so by an or der  dat ed Oct ober  14,  2005,  

and r emanded f or  t he cour t  of  appeal s t o r evi ew t he ci r cui t  

cour t ' s  or der  f or  an er r oneous exer ci se of  di scr et i on.  

¶14 On r emand,  t he cour t  of  appeal s  di r ect ed t he par t i es 

t o br i ef  t he quest i on of  whet her  t he c i r cui t  cour t ' s  deni al  of  

Par ent ' s r equest  was an er r oneous exer ci se of  i t s  di scr et i on.   

Ul t i mat el y,  t he cour t  of  appeal s cer t i f i ed t he case t o t hi s 

cour t  t o c l ar i f y t he pr ocedur e and f act or s t o be consi der ed when 

deci di ng whet her  a def endant  shoul d r ecei ve a copy of  a PSI  

r epor t  t o f aci l i t at e hi s or  her  r esponse t o a no- mer i t  r epor t ,  

and t o deci de whet her  mot i ons f i l ed by t he St at e seeki ng access 

t o a PSI  r epor t  and di scl osur e of  i t s  cont ent s i n t he St at e' s 

br i ef  shoul d be f i l ed i n t he cour t  of  appeal s or  i n c i r cui t  

cour t .   We gr ant ed cer t i f i cat i on t o addr ess t hese i ssues.   
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I I  

¶15 Thi s case r equi r es us t o i nt er pr et  pr ovi s i ons of  t he 

Wi sconsi n St at ut es r el at i ng t o pr esent ence i nvest i gat i on 

r epor t s,  and cour t  r ul es per t ai ni ng t o no- mer i t  appeal s.   The 

i nt er pr et at i on of  st at ut es and cour t  r ul es pr esent  quest i ons of  

l aw t hat  we r evi ew i ndependent l y.   St at e v.  Sor enson,  2000 WI  

43,  ¶15,  234 Wi s.  2d 648,  611 N. W. 2d 240.  

¶16 When const r ui ng st at ut es and cour t  r ul es,  we assume 

t hat  t he i nt ent  of  t he l egi s l at ur e or  t hi s cour t  i s  expr essed i n 

a st at ut e or  cour t  r ul e.   St at e v.  Deni s L. R. ,  2005 WI  110,  ¶35,  

283 Wi s.  2d 358,  699 N. W. 2d 154 ( c i t at i on omi t t ed) .   Ther ef or e,  

our  anal ysi s begi ns wi t h t he l anguage of  t he st at ut e or  r ul e.   

I d.   I n gener al ,  we gi ve st at ut or y l anguage i t s common,  

or di nar y,  and accept ed meani ng.   I d.   " Fur t her ,  we consi der  

l anguage ' i n t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on 

but  as par t  of  a whol e;  i n r el at i on t o t he l anguage of  

sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. ' "   I d.   ( quot i ng St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶46,  

271 Wi s.  2d 633,  681 N. W. 2d 110) .   I f  t hi s anal ysi s y i el ds no 

ambi gui t y,  our  i nqui r y ends.   I d.    

I I I  

¶17 Ar t i c l e I ,  Sect i on 21( 1)  of  t he Wi sconsi n Const i t ut i on 

and Wi s.  St at .  § 808. 03( 1)  guar ant ee a per son convi ct ed of  a 

cr i me i n Wi sconsi n t he r i ght  t o appeal  hi s or  her  convi ct i on t o 

t he cour t  of  appeal s.   The Uni t ed St at es Supr eme Cour t  has hel d 

t hat  a per son appeal i ng hi s or  her  convi ct i on has a Si xt h 
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Amendment  r i ght  t o counsel  on t he f i r st  appeal ,  Dougl as v.  

Cal i f or ni a,  372 U. S.  353,  356- 57 ( 1963) ,  and t hat  t hi s r i ght  

i ncl udes t he r i ght  t o ef f ect i ve assi st ance of  counsel .   Evi t t s 

v.  Lucey,  469 U. S.  387,  396- 97 ( 1985) .    

¶18 " [ A] n i ndi gent  def endant  has t he same r i ght  t o 

ef f ect i ve r epr esent at i on by an act i ve advocat e as a def endant  

who can af f or d t o r et ai n counsel  of  hi s or  her  choi ce. "   McCoy 

v.  Cour t  of  Appeal s of  Wi s. ,  486 U. S.  429,  435 ( 1988) .   Under  

Wi sconsi n l aw,  an i ndi gent  def endant  who f i l es a not i ce of  

i nt ent  t o appeal  f r om a convi ct i on i s appoi nt ed appel l at e 

counsel .   See Wi s.  St at .  § ( Rul e)  809. 30.    

¶19 Appel l at e counsel ,  whet her  r et ai ned or  appoi nt ed,  has 

an et hi cal  dut y not  t o advance f r i vol ous ar gument s bef or e t he 

appel l at e t r i bunal .   See McCoy,  486 U. S.  at  436.   I f  r et ai ned 

counsel ,  upon a t hor ough r evi ew of  t he r ecor d,  det er mi nes t hat  

no mer i t or i ous appel l at e i ssues exi st ,  counsel  must  advi se hi s  

or  her  c l i ent  t hat  i t  woul d be a wast e of  money t o appeal  t he 

convi ct i on,  and i t  woul d be unet hi cal  f or  t he at t or ney t o do so.   

I d.  at  437.   The si t uat i on i s mor e compl i cat ed f or  appoi nt ed 

counsel ,  who cannot  s i mpl y wi t hdr aw wi t hout  l eave of  t he 

appel l at e cour t .   Appoi nt ed counsel  must  f i r st  advi se t he cour t  

of  hi s or  her  opi ni on t hat  t he appeal  i s  f r i vol ous,  t hus pl aci ng 

counsel ' s dut y  t o exer ci se candor  t owar d t he t r i bunal  i n 

conf l i c t  wi t h t he c l i ent ' s Si xt h Amendment  r i ght  t o ef f ect i ve 

assi st ance of  counsel .   I d.     

¶20 The no- mer i t  pr ocedur e set  f or t h i n Ander s v.  

Cal i f or ni a,  386 U. S.  738 ( 1967) ,  seeks t o r econci l e t hi s 



No.  2005AP661- CRNM   

 

10 
 

conf l i c t  bet ween t he r i ght  t o counsel  and an at t or ney' s et hi cal  

obl i gat i ons.   I n Ander s,  t he Uni t ed St at es Supr eme Cour t  hel d 

t hat  when appoi nt ed counsel  det er mi nes af t er  a " consci ent i ous 

exami nat i on"  of  t he r ecor d t hat  an appeal  woul d be " whol l y 

f r i vol ous, "  counsel  " shoul d so advi se t he cour t  and r equest  

per mi ssi on t o wi t hdr aw. "   I d.  at  744.   However ,  counsel  must  

al so f i l e wi t h t he cour t  " a br i ef  r ef er r i ng t o anyt hi ng i n t he 

r ecor d t hat  mi ght  ar guabl y suppor t  t he appeal .   A copy of  

counsel ' s br i ef  shoul d be f ur ni shed t he i ndi gent  and t i me 

al l owed hi m t o r ai se any poi nt s t hat  he chooses. "   I d.                       

¶21 Wi sconsi n codi f i ed and expanded Ander s '  no- mer i t  

pr ocedur e i n Wi s.  St at .  § ( Rul e)  809. 32.   The cour t  of  appeal s 

i n St at e v.  Ti l l man,  2005 WI  App 71,  ¶17,  281 Wi s.  2d 157,  696 

N. W. 2d 574,  cogent l y set  f or t h Wi sconsi n' s no- mer i t  pr ocedur e:   

 Fi r st ,  appoi nt ed counsel  exami nes t he r ecor d f or  
pot ent i al  appel l at e i ssues of  ar guabl e mer i t .   See 
[ Wi s.  St at .  §]  Rul e 809. 32( 1) ( a)  ( " The no mer i t  r epor t  
shal l  i dent i f y anyt hi ng i n t he r ecor d t hat  mi ght  
ar guabl y suppor t  t he appeal  and di scuss t he r easons 
why each i dent i f i ed i ssue l acks mer i t . " ) .   Next ,  t he 
def endant  has t he oppor t uni t y t o r espond t o t he no 
mer i t  r epor t  and r ai se addi t i onal  i ssues.   Rul e 
809. 32( 1) ( e) .   Next ,  as cont empl at ed by Ander s,  t he 
appel l at e cour t  not  onl y exami nes t he no mer i t  r epor t  
but  al so conduct s i t s own scr ut i ny of  t he r ecor d t o 
see i f  t her e ar e any pot ent i al  appel l at e i ssues wi t h 
ar guabl e mer i t .   See Ander s,  386 U. S.  at  744- 45.   
Fi nal l y,  t he cour t ' s  no mer i t  deci s i on set s f or t h t he 
pot ent i al  appel l at e i ssues and expl ai ns i n t ur n why 
each has no ar guabl e mer i t .    

¶22 Under  Wi s.  St at .  § ( Rul e)  809. 32( 1) ( d) ,  counsel  f i l i ng 

a no- mer i t  r epor t  must  ser ve a copy of  t he no- mer i t  r epor t  on 

t he def endant ,  as wel l  as " a copy of  t he t r anscr i pt  and ci r cui t  
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cour t  case r ecor d"  wi t hi n f i ve days of  r ecei v i ng a r equest  f r om 

t he def endant  f or  t he t r anscr i pt  and r ecor d.   One r eason f or  

t hi s r ul e i s t hat ,  under  Ander s and Wi s.  St at .  § ( Rul e)  

809. 32( 1) ( e) ,  an i ndi gent  def endant  has t he r i ght  t o r espond t o 

appoi nt ed counsel ' s no- mer i t  r epor t .   To pr oper l y r espond t o t he 

no- mer i t  r epor t ,  t he def endant  must  have access t o t he r ecor d i n 

or der  " t o r ai se any poi nt s t hat  he chooses. "   Ander s,  386 U. S.  

at  744.   The PSI  r epor t  i s  an essent i al  par t  of  t hi s r ecor d.   

See Chamber s v.  St at e,  54 Wi s.  2d 460,  465,  195 N. W. 2d 477 

( 1972) ;  Embr y v.  St at e,  46 Wi s.  2d 151,  158 n. 2,  174 N. W. 2d 521 

( 1970) .     

¶23 At  t he t i me of  t he c i r cui t  cour t ' s  Mar ch 2005 deni al  

of  Par ent ' s r equest  f or  a copy of  t he PSI  r epor t ,  t he 

subsect i ons of  Wi s.  St at .  § 972. 154 r el at i ng t o t he 

conf i dent i al i t y  of  PSI  r epor t s r ead as f ol l ows:  

972. 15 Pr esent ence i nvest i gat i on.  

 .  .  .  .  

( 2)  When a pr esent ence i nvest i gat i on r epor t  has 
been r ecei ved t he j udge shal l  di scl ose t he cont ent s of  
t he r epor t  t o t he def endant ' s at t or ney and t o t he 
di st r i ct  at t or ney pr i or  t o sent enci ng.   When t he 
def endant  i s not  r epr esent ed by an at t or ney,  t he 
cont ent s shal l  be di scl osed t o t he def endant .  

 ( 3)  The j udge may conceal  t he i dent i t y of  any 
per son who pr ovi ded i nf or mat i on i n t he pr esent ence 
i nvest i gat i on r epor t .  

                                                 
4 Thi s sect i on has been subsequent l y amended.   See i nf r a,  

¶¶31- 35.  
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 ( 4)  Af t er  sent enci ng,  unl ess ot her wi se aut hor i zed 
under  sub.  ( 5)  or  or der ed by t he cour t ,  t he 
pr esent ence i nvest i gat i on r epor t  shal l  be conf i dent i al  
and shal l  not  be made avai l abl e t o any per son except  
upon speci f i c  aut hor i zat i on of  t he cour t .    

 ( 5)   .  .  .  The depar t ment  [ of  cor r ect i ons]  may 
make t he r epor t  avai l abl e t o ot her  agenci es or  per sons 
t o use f or  pur poses r el at ed t o cor r ect i onal  
pr ogr ammi ng,  par ol e consi der at i on,  car e and t r eat ment ,  
or  r esear ch.  .  .  .   

Wi sconsi n St at .  § 972. 15 t hus aut hor i zes a cour t  t o or der  a 

pr esent ence i nvest i gat i on af t er  a convi ct i on and est abl i shes 

t hat  pr esent ence r epor t s ar e conf i dent i al .  Pur suant  t o 

Wi s.  St at .  § 967. 02( 7) ,  t he " cour t "  r ef er enced i n t he above-

quot ed passage i s " t he c i r cui t  cour t  unl ess ot her wi se 

i ndi cat ed. " 5 

I V 

 ¶24 The par t i es '  di sput e i n t hi s case cent er s on an 

appar ent  conf l i c t  bet ween t he conf i dent i al i t y  pr ovi s i ons of  t he 

f or mer  Wi s.  St at .  § 972. 15 and t he r equi r ement s of  

Wi s.  St at .  § ( Rul e)  809. 32( 1) ( d)  and ( e)  t hat  a no- mer i t  

appel l ant  be ser ved wi t h a copy of  t he c i r cui t  cour t  r ecor d and 

be gi ven an oppor t uni t y t o r espond t o t he no- mer i t  r epor t .      

                                                 
5 Wi sconsi n St at .  § 967. 02 pr ovi des,  i n per t i nent  par t :  

Wor ds and phr ases def i ned.   I n chs.  967 t o 979,  unl ess 
t he cont ext  of  a speci f i c  sect i on mani f est l y r equi r es 
a di f f er ent  const r uct i on:  

 .  .  .  .  

 ( 7)  " Cour t "  means t he ci r cui t  cour t  unl ess 
ot her wi se i ndi cat ed.   
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¶25 Par ent  cont ends t hat  Wi s.  St at .  § ( Rul e)  809. 32( 1) ( d) ,  

whi ch mandat es t hat  appoi nt ed counsel  ser ve t he ci r cui t  cour t  

r ecor d on t he def endant ,  gi ves hi m an unqual i f i ed r i ght  t o 

access t he PSI  r epor t  because i t  i s  a par t  of  t he c i r cui t  cour t  

r ecor d.   Par ent  asser t s t hat  t he f or mer  Wi s.  St at .  § 972. 15( 4) ,  

whi ch pr ovi ded t hat  t he PSI  r epor t  " shal l  be conf i dent i al  and 

shal l  not  be made avai l abl e t o any per son"  af t er  sent enci ng 

except  by aut hor i zat i on of  t he c i r cui t  cour t ,  i s  f aci al l y 

ambi guous when r ead i n cont ext  wi t h § ( Rul e)  809. 32( 1) ( d) .        

¶26 Par ent  cont ends t hat  t hi s ambi gui t y may be r esol ved by 

r esor t  t o a di c t i onar y def i ni t i on of  " conf i dent i al . "   Par ent  

c i t es Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y 476 ( 1993) ,  

whi ch def i nes " conf i dent i al "  as f ol l ows:   " communi cat ed,  

conveyed,  act ed on,  or  pr act i ced i n conf i dence :   known  onl y t o 

a l i mi t ed f ew :  not  publ i c l y di ssemi nat ed. "   Par ent  ar gues t hat  

under  t hi s def i ni t i on,  access t o t he PSI  r epor t  i s  t o be hel d by 

a " l i mi t ed f ew, "  whi ch i ncl udes t he def endant ,  and excl udes 

nonpar t i es and t he gener al  publ i c.   Si nce he has al r eady seen 

t he PSI  r epor t ,  he ar gues,  t he r epor t  cannot  be " conf i dent i al "  

as t o hi m.   

¶27 Par ent  obser ves t hat  wher e t wo conf l i c t i ng st at ut es 

appl y t o t he same subj ect  mat t er ,  t he mor e speci f i c  st at ut e 

usual l y cont r ol s.   See Mar der  v.  Bd.  of  Regent s of  t he 

Uni ver si t y of  Wi s.  Syst em,  2005 WI  159,  ¶23,  286 Wi s.  2d 252,  

706 N. W. 2d 110.   Par ent  cont ends t hat  Wi s.  St at .  § ( Rul e)  

809. 32( 1) ( d)  i s mor e speci f i c  t han t he f or mer  
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Wi s.  St at .  § 972. 15( 4)  because § ( Rul e)  809. 32( 1) ( d)  appl i es 

onl y i n t he l i mi t ed c i r cumst ances of  a no- mer i t  appeal .    

¶28 Par ent  f i nal l y cont ends t hat ,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 32( 1) ( e) ,  he may at t empt  t o chal l enge 

numer ous f act ual  st at ement s i n t he pr esent ence r epor t  by way of  

hi s r esponse t o counsel ' s no- mer i t  r epor t .  

¶29 The St at e cont ends t hat  Par ent  does not  have an 

unqual i f i ed r i ght  t o per sonal l y access hi s PSI  r epor t  under  

Wi s.  St at .  § ( Rul e)  809. 32( 1) ( d) ,  and t hat  t he c i r cui t  cour t ' s 

deni al  of  Par ent ' s r equest  t o access t he PSI  r epor t  was not  an 

er r oneous exer ci se of  i t s  di scr et i on.   The St at e agr ees wi t h 

Par ent  t hat  t he r ul e t hat  when t wo pr ovi s i ons conf l i c t ,  t he mor e 

speci f i c  cont r ol s i s appl i cabl e her e,  but  asser t s t hat  t he 

f or mer  Wi s.  St at .  § 972. 15( 4)  and not  Wi s.  St at .  § ( Rul e)  

809. 32( 1) ( d)  i s t he mor e speci f i c  pr ovi s i on.   The St at e so 

ar gues because t he f or mer  § 972. 15( 4)  concer ned t he 

accessi bi l i t y  of  one document  cont ai ned i n t he r ecor d,  t he PSI  

r epor t ,  wher eas § ( Rul e)  809. 32( 1) ( d)  r ef er s t o t he r ecor d i n 

gener al .   I t  t her ef or e cont ends t hat  t he f or mer  § 972. 15( 4)  

t r umps § ( Rul e)  809. 32( 1) ( d) ,  and t hat  a def endant  subj ect  t o a 

no- mer i t  pr ocedur e be r equi r ed t o seek t he ci r cui t  cour t ' s  

aut hor i zat i on t o access t he PSI  r epor t .   The St at e pr oposes t hat  

a def endant  i n a no- mer i t  appeal  demonst r at e a " subst ant i al  

need"  f or  t he PSI  r epor t  t o be ent i t l ed t o access i t .      

¶30 We r ej ect  Par ent ' s cont ent i on t hat  

Wi s.  St at .  § ( Rul e)  809. 32( 1) ( d)  conf er s an unqual i f i ed r i ght  

f or  a no- mer i t  appel l ant  t o access per sonal l y t he PSI  r epor t .   
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We agr ee wi t h t he St at e t hat  under  Par ent ' s expansi ve v i ew of  

§ ( Rul e)  809. 32( 1) ( d) ,  seal ed por t i ons of  a r ecor d woul d al ways 

be accessi bl e t o a def endant  i n a no- mer i t  pr oceedi ng.   Such an 

i nt er pr et at i on woul d per mi t  def endant s t o use t he no- mer i t  

pr ocedur e t o gai n access t o ot her wi se r est r i ct ed sensi t i ve 

i nf or mat i on.  We r ecogni ze t hat  under  t he f or mer  

Wi s.  St at .  § 972. 15( 4) ,  t he PSI  r epor t  was conf i dent i al  af t er  

sent enci ng and was " not  .  .  .  avai l abl e t o any per son except  

upon speci f i c  aut hor i zat i on of  t he cour t . " 6  We f ur t her  r ecogni ze 

t hat  Wi s.  St at .  § 972. 15( 3)  al l ows t he j udge t o " conceal  t he 

i dent i t y of  any per son who pr ovi ded i nf or mat i on i n t he 

pr esent ence r epor t . "   

¶31 But  nei t her  ar e we per suaded by t he St at e' s ar gument ,  

whi ch woul d pl ace t he onus on t he def endant  t o demonst r at e a 

" subst ant i al  need"  f or  t he PSI  r epor t  wi t hout  knowi ng ( or  

r ecal l i ng)  i t s cont ent s. 7  A def endant  woul d not  necessar i l y  know 

whet her  t he PSI  r epor t  mi ght  suppor t  i ssues i n f ur t her ance of  a 

di r ect  appeal  or  mot i on f or  modi f i cat i on of  sent ence wi t hout  

havi ng t he chance t o r evi ew t he PSI  r epor t  when pr epar i ng hi s or  

her  r esponse t o a no- mer i t  r epor t .    

                                                 
6 We not e t hat  t he f or mer  Wi s.  St at .  § 972. 15( 4)  di d not  

est abl i sh cr i t er i a t o gui de t he cour t  as t o what  a def endant -
appel l ant  woul d have t o show i n or der  t o obt ai n " speci f i c  
aut hor i zat i on of  t he cour t "  t o v i ew t he pr esent ence r epor t  as 
par t  of  t he appel l at e pr ocess.  

7 The St at e not abl y omi t s i n i t s br i ef  any di scussi on of  
whet her  t he desi r e t o f i l e a r esponse t o t he no- mer i t  r epor t  as 
pr ovi ded i n Wi s.  St at .  § ( Rul e)  809. 32( 1) ( e)  woul d const i t ut e a 
" subst ant i al  need"  f or  t he PSI  r epor t .      
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¶32 We decl i ne t o addr ess t he appar ent  conf l i c t  bet ween 

t he f or mer  Wi s.  St at .  § 972. 15 and Wi s.  St at .  § ( Rul e)  809. 32.   

I nst ead,  we vacat e t he c i r cui t  cour t ' s  or der  and r emand t hi s 

mat t er  t o be r esol ved by appl y i ng t he r ecent l y amended ver si on 

of  § 972. 15,  whi ch pr ovi des mor e gui dance t o c i r cui t  cour t s and 

i s mor e r eadi l y har moni zed wi t h § ( Rul e)  809. 32. 8   

¶33 Ef f ect i ve Apr i l  21,  2006,  Wi s.  St at .  § 972. 15( 4)  was 

amended and Wi s.  St at .  § 972. 15( 4m)  was cr eat ed by 2005 Wi s.  Act  

311,  Sect i ons 1 and 2.   The new subsect i ons pr ovi de: 9 

972. 15 Pr esent ence i nvest i gat i on.  

.  .  .  .  

  ( 4)  Except  as pr ovi ded i n sub.  ( 4m)  or  ( 5) ,  
af t er  sent enci ng t he pr esent ence i nvest i gat i on r epor t  

                                                 
8 We not e t hat  pr ocedur al  st at ut es ar e usual l y gi ven 

r et r oact i ve appl i cat i on,  an except i on t o t he gener al  r ul e t hat  
st at ut es ar e appl i ed pr ospect i vel y.   See Snopek v.  Lakel and 
Medi cal  Cent er ,  223 Wi s.  2d 288,  295,  588 N. W. 2d 19 ( 1999) ;  
Gut t er  v.  Seamandel ,  103 Wi s.  2d 1,  17- 18,  308 N. W. 2d 403 
( 1981) .   A st at ut e i s subst ant i ve r at her  t han pr ocedur al  i n 
nat ur e i f  i t  " cr eat es,  def i nes or  r egul at es r i ght s or  
obl i gat i ons. "   Ci t y of  Madi son v .  Town of  Madi son,  127 Wi s.  2d 
96,  102,  377 N. W. 2d 221 ( Ct .  App.  1985) .   " I f  a st at ut e s i mpl y 
pr escr i bes t he met hod——t he ' l egal  machi ner y ' ——used i n enf or ci ng 
a r i ght  or  a r emedy,  i t  i s  pr ocedur al . "   I d.   ( c i t at i on 
omi t t ed) .   Because t he amendment s t o Wi s.  St at .  § 972. 15 r el at e 
t o t he pr ocedur es by whi ch par t i es may access a PSI  r epor t  and 
pur sue an appeal ,  we concl ude t hat  r et r oact i ve appl i cat i on of  
t he amended st at ut e i s appr opr i at e her e.     

9 Ef f ect i ve June 4,  2006,  2005 Wi s.  Act  434,  Sect i ons 49 and 
50,  f ur t her  amended Wi s.  St at .  § 972. 15( 4)  and cr eat ed 
§ 972. 15( 6) .   Thi s change speci f i ed t he per sons and agenci es 
t hat  ar e per mi t t ed access t o a PSI  f or  pur poses of  a Chapt er  980 
pr oceedi ng,  and i s t her ef or e not  r el evant  t o t hi s case.    
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shal l  be conf i dent i al  and shal l  not  be made avai l abl e 
t o any per son except  upon speci f i c  aut hor i zat i on of  
t he cour t .     

 ( 4m)  The di st r i ct  at t or ney and t he def endant ' s 
at t or ney ar e ent i t l ed t o have and keep a copy of  t he 
pr esent ence i nvest i gat i on r epor t .   I f  t he def endant  i s 
not  r epr esent ed by counsel ,  t he def endant  i s ent i t l ed 
t o v i ew t he pr esent ence i nvest i gat i on r epor t  but  may 
not  keep a copy of  t he r epor t .   A di st r i ct  at t or ney or  
def endant ' s at t or ney who r ecei ves a copy of  t he r epor t  
shal l  keep i t  conf i dent i al .   A def endant  who vi ews t he 
cont ent s of  a pr esent ence i nvest i gat i on r epor t  shal l  
keep t he i nf or mat i on i n t he r epor t  conf i dent i al .                    

¶34 Unl i ke t he pr i or  ver si on of  Wi s.  St at .  § 972. 15,  t he 

amended st at ut e speci f i cal l y addr esses a def endant ' s access t o 

t he PSI  r epor t  af t er  sent enci ng.   I t  st at es t hat  t he PSI  r epor t  

i s  conf i dent i al  " except  as pr ovi ded i n sub.  ( 4m)  and ( 5) . "   

Subsect i on ( 4m)  st at es t hat  " t he di st r i ct  at t or ney and t he 

def endant ' s at t or ney ar e ent i t l ed t o have and keep a copy of  t he 

pr esent ence i nvest i gat i on r epor t . "   The subsect i on f ur t her  

pr ovi des t hat  " [ i ] f  t he def endant  i s not  r epr esent ed by counsel ,  

t he def endant  i s ent i t l ed t o v i ew t he pr esent ence r epor t  but  may 

not  keep a copy of  t he r epor t . "   Si gni f i cant l y,  a def endant  

pr oceedi ng under  t he new st at ut e,  subj ect  t o t he need t o conceal  

t he i dent i t y of  any per son who pr ovi ded i nf or mat i on i n t he PSI  

r epor t  pur suant  t o § 972. 15( 3) ,  i s  " ent i t l ed t o v i ew t he pr e-

sent ence i nvest i gat i on r epor t , "  and t hus a c i r cui t  cour t  act i ng 

wi t hi n i t s di scr et i on may not  deny access t o t he PSI  r epor t  

al t oget her .    

¶35 We concl ude t hat  per mi t t i ng a def endant  i n a no- mer i t  

appeal  access t o t he PSI  r epor t  i s  consi st ent  wi t h t he desi gn 

and pur pose of  t he no- mer i t  pr ocedur e.   Wi sconsi n St at .  § ( Rul e)  
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809. 32( 1) ( e)  ( wi t hi n 30 days af t er  ser vi ce of  t he r epor t )  and 

Ander s guar ant ee a def endant  t he r i ght  t o r espond t o t he no-

mer i t  r epor t  f i l ed by hi s or  her  counsel .   To have a f ai r  chance 

t o r espond t o appoi nt ed counsel ' s concl usi on t hat  an appeal  i n 

t he def endant ' s case woul d be f r i vol ous,  and t o r ai se any poi nt s 

t hat  he or  she chooses,  a def endant  i s const i t ut i onal l y and 

st at ut or i l y  pr ovi ded access t o al l  par t s of  t he r ecor d not  under  

seal  or  subj ect  t o r edact i on.      

¶36 I n Wi l k i nson v.  Cowan,  231 F. 3d 347 ( 7t h Ci r .  2000) ,  

t he Sevent h Ci r cui t  Cour t  of  Appeal s af f i r med t he i mpor t ance t o 

t he no- mer i t  appel l ant  of  Ander s '  r equi r ement  t hat  he or  she 

have an oppor t uni t y t o r espond t o t he no- mer i t  r epor t .   Ther e,  

Wi l k i nson,  convi ct ed i n I l l i noi s st at e cour t  of  mur der i ng hi s 

est r anged wi f e,  sought  post convi ct i on r el i ef  on gr ounds t hat  

t r i al  counsel  was i nef f ect i ve,  whi ch was deni ed by t he t r i al  

cour t .   Wi l k i nson,  231 F. 3d at  348- 49.   On appeal ,  Wi l k i nson' s 

appoi nt ed counsel  f i l ed a no- mer i t  r epor t ,  and t he appel l at e 

cour t  agr eed t hat  t he case pr esent ed no i ssue of  ar guabl e mer i t .   

I d.   at  349.   However ,  Wi l k i nson,  havi ng not  been i nf or med of  

hi s r i ght  t o r espond t o t he no- mer i t  r epor t  by counsel  or  t he 

cour t ,  di d not  f i l e a r esponse t o t he r epor t .   I d.    

¶37 When Wi l k i nson l at er  f i l ed a f eder al  habeas cor pus 

pet i t i on r easser t i ng hi s c l ai m of  i nef f ect i ve assi st ance of  

counsel ,  t he di s t r i ct  cour t  conc l uded t hat  he had pr ocedur al l y  

def aul t ed by f ai l i ng t o make t hi s ar gument  t o t he st at e 

appel l at e cour t .   I d.  at  349- 50.   The Uni t ed St at es Cour t  of  

Appeal s f or  t he Sevent h Ci r cui t  r ever sed,  concl udi ng t hat  a 
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pr ocedur al  def aul t  was i nappr opr i at e wher e t he def endant  was not  

i nf or med of  hi s r i ght  t o r espond t o t he no- mer i t  r epor t :    

[ W] e do not  t hi nk t hat  Wi l k i nson can be f aul t ed f or  
f ai l i ng t o [ r espond t o t he no- mer i t  r epor t ] .   
Wi l k i nson was not  appr i sed ( ei t her  by hi s at t or ney or  
by t he appel l at e cour t )  t hat  he had a r i ght  t o r espond 
t o t he mot i on,  l et  al one an obl i gat i on t o do so i f  he 
wi shed t o pr eser ve hi s c l ai ms f or  f ur t her  r evi ew.  

I d.   at  351 ( emphasi s i n or i gi nal ) .  

¶38 Addi t i onal l y,  t he r equi r ement  t hat  t he def endant  be 

gi ven t he chance t o r espond t o t he no- mer i t  r epor t  assi st s t he 

appel l at e cour t  i n det er mi ni ng whet her ,  i n f act ,  any mer i t or i ous 

appel l at e i ssues exi st .   I n uphol di ng agai nst  a const i t ut i onal  

chal l enge t he r equi r ement  of  Wi s.  St at .  § ( Rul e)  809. 32 t hat  

counsel  " gi ve r easons"  f or  hi s or  her  concl usi on t hat  an appeal  

woul d be f r i vol ous,  t he Uni t ed St at es Supr eme Cour t  i n McCoy 

concl uded t hat  counsel ' s r easons woul d " assi st  t he cour t  i n 

passi ng on t he soundness of  t he l awyer ' s concl usi on t hat  t he 

appeal  i s  f r i vol ous. "   McCoy,  486 U. S.  at  442.   Li kewi se,  t he 

appel l at e t r i bunal ' s del i ber at i ve pr ocess benef i t s f r om t he 

ar gument s of  t he def endant  made i n r esponse t o t he no- mer i t  

r epor t .       

¶39 We t ur n now t o t he pr ocedur e by whi ch a def endant  

subj ect  t o a no- mer i t  pr ocedur e may access t he PSI  r epor t .   

Wi sconsi n St at .  § 972. 15( 4m)  addr esses access t o t he PSI  r epor t  

by def endant ' s counsel  ( who may keep a copy of  t he r epor t )  and a 

pr o se def endant  ( who may vi ew t he r epor t  but  may not  keep a 

copy of  i t ) .   We pause t o consi der  whi ch of  t hese t wo cat egor i es 

best  descr i bes a def endant  subj ect  t o t he no- mer i t  pr ocedur e.   
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Such a def endant  i s,  of  cour se,  r epr esent ed by appoi nt ed 

counsel ,  who f ul f i l l s  hi s or  her  pr of essi onal  obl i gat i ons t o t he 

c l i ent  by consc i ent i ousl y r evi ewi ng t he r ecor d and " r ef er r i ng 

[ i n t he no- mer i t  r epor t ]  t o anyt hi ng i n t he r ecor d t hat  mi ght  

ar guabl y suppor t  t he appeal . "   Ander s,  386 U. S.  at  744.    

¶40 However ,  a def endant  i n a no- mer i t  appeal  i s  not  

r epr esent ed by counsel  i n t he t ypi cal  adver sar i al  manner  t hat  

counsel  r epr esent s a def endant  i n a mer i t or i ous appeal .   As t he 

cour t  of  appeal s not ed i n Ti l l man,  281 Wi s.  2d 157,  ¶20,  " a no-

mer i t  appeal  i s  a di f f er ent  br eed of  appeal . "   Unl i ke a 

def endant  i n a " convent i onal  appeal , "  t he def endant  i n a no-

mer i t  appeal  i s  " per mi t t ed t o separ at el y wei gh i n by r ai s i ng 

obj ect i ons t o counsel ' s br i ef  or  by r ai s i ng addi t i onal  i ssues. "   

I d. ,  ¶18.   I ndeed,  a def endant ' s  f ai l ur e t o r espond t o t he no-

mer i t  r epor t ,  absent  a demonst r at i on of  suf f i c i ent  r eason f or  

such f ai l ur e,  mi ght  pr ecl ude hi m or  her  f r om r ai s i ng any i ssues 

i n f ut ur e post convi ct i on chal l enges t hat  coul d have been r ai sed 

as par t  of  t he no- mer i t  appeal .   I d. ,  ¶19. 10      

¶41 The def endant  subj ect  t o t he no- mer i t  pr ocedur e 

ut i l i zes t he PSI  r epor t  t o pr epar e hi s or  her  r esponse t o t he 

no- mer i t  r epor t  of  hi s or  her  own counsel .   I n compl et i ng t hi s  

                                                 
10 We agr ee wi t h t he cour t  of  appeal s t hat  i n consi der i ng 

whet her  t o appl y t he pr ocedur al  bar  of  St at e v.  Escal ona-
Nar anj o,  185 Wi s.  2d 168,  181- 82,  517 N. W. 2d 157 ( 1994) ,  i n 
subsequent  post convi ct i on pr oceedi ngs,  c i r cui t  and appel l at e 
cour t s must  pay cl ose at t ent i on t o whet her  t he no- mer i t  
pr ocedur es wer e i n f act  f ol l owed.   See St at e v.  Ti l l man,  2005 WI  
App 71,  ¶20,  281 Wi s.  2d 157,  696 N. W. 2d 574.   
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t ask,  t he def endant  seeks t o count er  hi s or  her  own counsel ' s 

det er mi nat i on t hat  t he appeal  l acks mer i t ,  whi ch put s t he 

def endant  at  odds wi t h counsel  bef or e t he appel l at e cour t .   We 

t her ef or e concl ude t hat ,  f or  t he l i mi t ed pur poses of  det er mi ni ng 

t he pr ocedur e f or  accessi ng t he PSI  r epor t  under  

Wi s.  St at .  § 972. 15( 4m) ,  a def endant  i n a no- mer i t  appeal  i s  i n 

t he same shoes as a def endant  who i s " unr epr esent ed, "  and shoul d 

be t r eat ed as such.    

¶42 Mor eover ,  we concl ude t hat  i t  woul d be cont r ar y t o t he 

pur pose and pol i cy of  Wi s.  St at .  § 972. 15( 4m)  ( 2005- 06)  t o deny 

t he def endant  a v i ewi ng of  t he PSI  r epor t  s i mpl y  because he or  

she i s r epr esent ed by counsel  i n a no- mer i t  appeal .   We agr ee 

wi t h t he r at i onal e of  t he cour t  of  appeal s i n St at e v.  Skaf f ,  

152 Wi s.  2d 48,  447 N. W. 2d 84 ( Ct .  App.  1989) ,  t hat  " t he 

l egi s l at ur e coul d not  have i nt ended t hat  a def endant  appear i ng 

wi t hout  counsel  had gr eat er  r i ght s t o hi s PSI  t han a def endant  

who appear ed wi t h counsel . "   I d.  at  57.   The Skaf f  cour t  

i nt er pr et ed Wi s.  St at .  § 972. 15( 2)  as pr ovi di ng a r epr esent ed 

def endant  t he same r i ght s t o access hi s or  her  own PSI  r epor t  

pr i or  t o sent enci ng as an unr epr esent ed def endant . 11  We not e 

t hat  whi l e subsect i on ( 4m)  r ef er s t o post convi ct i on access 

i nst ead of  access pr i or  t o sent enci ng,  each subsect i on t r eat s 

                                                 
11 Wi sconsi n St at .  § 972. 15( 2)  pr ovi des t hat  " [ w] hen a 

pr esent ence i nvest i gat i on r epor t  has been r ecei ved t he j udge 
shal l  di scl ose t he cont ent s of  t he r epor t  t o t he def endant ' s 
at t or ney and t o t he di st r i ct  at t or ney pr i or  t o sent enci ng.  When 
t he def endant  i s not  r epr esent ed by an at t or ney,  t he cont ent s 
shal l  be di scl osed t o t he def endant . "    
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unr epr esent ed def endant s and r epr esent ed def endant s t he same.   

Thus,  because a r epr esent ed def endant  under  subsect i on ( 2)  i s 

al l owed access t o hi s or  her  PSI  r epor t  pr i or  t o sent enci ng,  we 

can di scer n no r eason why a r epr esent ed def endant  i s not  gi ven 

compar abl e access f ol l owi ng convi ct i on under  subsect i on ( 4m) . 12   

¶43 Accor di ngl y,  under  Wi s.  St at .  §  972. 15( 4m)  ( 2005- 06) ,  

we concl ude t hat  a def endant  subj ect  t o t he no- mer i t  pr ocedur e 

may vi ew a copy of  t he PSI  r epor t  but  may not  keep a copy of  i t .   

Thi s oppor t uni t y t o v i ew t he r epor t  must  be meani ngf ul ;  t he 

def endant  shoul d have suf f i c i ent  t i me t o conduct  a t hor ough 

r evi ew of  t he document  and,  i f  t he def endant  has made a t i mel y  

r equest  t o v i ew t he PSI  r epor t ,  t he v i ewi ng shoul d occur  soon 

enough t o gi ve t he def endant  t i me t o i ncor por at e mat er i al  f r om 

t he PSI  r epor t  i n t he def endant ' s r esponse t o t he no- mer i t  

r epor t .  

¶44 Wi sconsi n St at .  § 972. 15 addr esses t he need t o pr ot ect  

sensi t i ve i nf or mat i on t hat  may be cont ai ned i n t he PSI  r epor t .   

Fi r st ,  a def endant  who vi ews t he PSI  r epor t  " shal l  keep t he 

i nf or mat i on i n t he r epor t  conf i dent i al . " 13  

Wi s.  St at .  § 972. 15( 4m)  ( 2005- 06) .  Second,  t he r i ght  of  a 

                                                 
12 Because we concl ude t hat  t he st at ut e gr ant s Par ent  

per sonal  access t o hi s PSI  r epor t ,  we do not  addr ess t he 
const i t ut i onal  quest i ons t hat  wer e di scussed i n St at e v.  Skaf f ,  
152 Wi s.  2d 48,  53- 55,  447 N. W. 2d 84 ( Ct .  App.  1989) .   See St at e 
v.  Dyess,  124 Wi s.  2d 525,  533,  370 N. W. 2d 222 ( 1985) .    

13 The vi ewi ng of  t he PSI  r epor t  shal l  occur  under  
condi t i ons i n whi ch t he oppor t uni t y f or  copyi ng or  di scl osur e t o 
ot her s i s pr ecl uded.                
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def endant  t o v i ew t he PSI  r epor t  i s  subj ect  t o t he r est r i ct i ons 

of  § 972. 15( 3) ,  whi ch pr ovi de t hat  " [ t ] he [ c i r cui t ]  j udge may 

conceal  t he i dent i t y of  any per son who pr ovi ded i nf or mat i on i n 

t he pr esent ence i nvest i gat i on r epor t . "    

¶45 Consi st ent  wi t h t he r equi r ement s of  

Wi s.  St at .  § 972. 15( 3) ,  we hol d t hat  a def endant  subj ect  t o a 

no- mer i t  appeal  must  not i f y t he c i r cui t  cour t  of  t he def endant ' s 

desi r e t o v i ew t he PSI  r epor t  t o per mi t  t he j udge t o r evi ew t he 

PSI  r epor t  and t o r edact  as t he j udge deems appr opr i at e 

i dent i f y i ng i nf or mat i on of  per sons who pr ovi ded i nf or mat i on f or  

t he r epor t  and i nf or mat i on t hat  may be conf i dent i al  under  ot her  

l aw not  di scussed her e.   The ci r cui t  cour t ' s  exer ci se of  

di scr et i on i s l i mi t ed under  t he st at ut e t o r edact i ng,  as i t  

deems appr opr i at e,  i dent i f y i ng i nf or mat i on of  per sons who 

pr ovi ded i nf or mat i on and i nf or mat i on t hat  may be conf i dent i al  

under  ot her  appl i cabl e l aw.   Under  § 972. 15( 4m)  ( 2005- 06) ,  t he 

c i r cui t  cour t  may not  deny al t oget her  t he def endant ' s r equest  t o 

v i ew a copy of  t he PSI  r epor t .   

¶46 On r emand,  shoul d appoi nt ed appel l at e counsel  f i l e t he 

ant i c i pat ed no- mer i t  r epor t  i n Par ent ' s appeal ,  counsel  must  

ser ve a copy of  t he r ecor d on Par ent ,  al ong wi t h a copy of  t he 

no- mer i t  r epor t ,  pur suant  t o Wi s.  St at .  § ( Rul e)  809. 32( 1) ( a) .   

Thi s copy of  t he r ecor d may not  i ncl ude a copy of  t he PSI  

r epor t .   However ,  consi st ent  wi t h Wi s.  St at .  § 972. 15( 4m)  ( 2005-

06)  and subj ect  t o t he l i mi t at i ons of  subsect i on ( 3) ,  t he 

c i r cui t  cour t  must  det er mi ne whet her  t o r edact  names or  ot her  

i dent i f y i ng i nf or mat i on of  per sons pr ovi di ng i nf or mat i on i n t he 
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PSI  r epor t .   The ci r cui t  cour t  must  t hen gi ve Par ent  a 

meani ngf ul  oppor t uni t y t o v i ew a copy of  t he r epor t .   See 

Wi s.  St at .  § 972. 15( 4m) .   

V 

¶47 We t ur n now t o t he cour t  of  appeal s '  r equest  t o 

c l ar i f y t he pr ocedur e by whi ch t he at t or ney gener al ' s  of f i ce may 

i n no- mer i t  appeal s access t he PSI  r epor t  and di scl ose i t s 

cont ent s i n t he St at e' s br i ef .   The cour t  of  appeal s '  

cer t i f i cat i on st at es as f ol l ows:  

[ T] he St at e[ ' s br i ef  t o t he cour t  of  appeal s]  not es 
t hat  t he At t or ney Gener al ' s  est abl i shed pr ocedur e f or  
seeki ng access t o t he PSI  has been t o f i l e a mot i on 
wi t h t he cour t  of  appeal s.   These mot i ons t ypi cal l y 
r equest  per mi ssi on t o unseal  t he PSI  and,  i n some 
manner ,  di scl ose i t s cont ent s i n t he St at e' s br i ef .   
The St at e quest i ons whet her  t hese mot i ons shoul d be 
f i l ed i n t he t r i al  cour t  r at her  t han t he cour t  of  
appeal s.   Thi s cour t  has r out i nel y r ul ed on t he 
St at e' s mot i ons,  const r ui ng t he At t or ney Gener al  as 
successor  counsel  t o t he Di st r i ct  At t or ney.   Because 
t he mot i ons i nvol ve t he cont ent s of  br i ef s f i l ed wi t h 
t hi s cour t ,  we have assumed t hat  t he mot i on i s 
appr opr i at el y f i l ed i n t hi s cour t .   A pr i soner ' s 
mot i on f or  access,  however ,  i nvol ves quest i ons of  f act  
and knowl edge of  t he det ai l s of  t he case t hat  i s mor e 
appr opr i at el y deci ded by t he t r i al  cour t .   We submi t  
t hat  i t  i s  appr opr i at e f or  t he Wi sconsi n Supr eme Cour t  
t o det er mi ne whet her  t hi s cour t ' s  est abl i shed 
pr ocedur es ar e aut hor i zed by Wi s.  St at .  §§ 972. 15( 4)  
and 967. 02( 7) .   

 ¶48 Wi sconsi n St at .  § 967. 02 pr ovi des t hat  " [ i ] n chs.  967 

t o 979,  unl ess t he cont ext  of  a speci f i c  sect i on mani f est l y 

r equi r es a di f f er ent  const r uct i on  .  .  .   ( 7)  ' Cour t '  means t he 

ci r cui t  cour t  unl ess ot her wi se i ndi cat ed. "   As above,  we 
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const r ue t he r ecent l y enact ed ver si on of  Wi s.  St at .  § 972. 15 

( 2005- 06) . 14  Sect i on 972. 15 now pr ovi des,  i n per t i nent  par t :  

( 4)  Except  as pr ovi ded i n sub.  ( 4m)  or  ( 5) ,  or  ( 6)  
af t er  sent enci ng  .  .  .   t he pr esent ence i nvest i gat i on 
r epor t  shal l  be conf i dent i al  and shal l  not  be made 
avai l abl e t o any per son except  upon speci f i c  
aut hor i zat i on of  t he cour t .  

( 4m)  The di st r i ct  at t or ney and t he def endant ' s 
at t or ney ar e ent i t l ed t o have and keep a copy of  t he 
pr esent ence i nvest i gat i on r epor t .  I f  t he def endant  i s 
not  r epr esent ed by counsel ,  t he def endant  i s ent i t l ed 
t o v i ew t he pr esent ence i nvest i gat i on r epor t  but  may 
not  keep a copy of  t he r epor t .  A di st r i ct  at t or ney or  
def endant ' s at t or ney who r ecei ves a copy of  t he r epor t  
shal l  keep i t  conf i dent i al .   

¶49 We concl ude t hat  t he at t or ney gener al  comes under  t he 

pur vi ew of  Wi s.  St at .  § 972. 15( 4)  and ( 4m)  ( 2005- 06)  because,  i n 

cr i mi nal  appeal s,  t he at t or ney gener al  i s  of t en t he St at e' s 

successor  t o t he di st r i ct  at t or ney. 15  Subsect i on ( 4m)  does not  

est abl i sh t he pr ocedur e by whi ch t he di st r i ct  at t or ney i s t o 

r ecei ve t he PSI  r epor t ,  onl y t hat  t he di st r i ct  at t or ney i s 

" ent i t l ed t o have and keep a copy"  of  i t .   However ,  t he " cour t "  

r ef er enced i n subsect i on ( 4)  i s,  under  Wi s.  St at .  § 967. 02( 7) ,  

                                                 
14 However ,  our  concl usi ons t hat  t he at t or ney gener al  may be 

t he successor  t o t he di st r i ct  at t or ney and t hat  t he at t or ney 
gener al ' s  of f i ce must  f i l e i t s r equest  t o v i ew t he PSI  r epor t  
wi t h t he c i r cui t  cour t  and not  t he cour t  of  appeal s appl y under  
t he f or mer  Wi s.  St at .  § 972. 15( 4)  as wel l .   

15 I n gener al ,  t he di st r i ct  at t or ney handl es al l  s i ngl e-
j udge cases i n t he cour t  of  appeal s.   Wi s.  St at .  § 978. 05( 5) .   
The at t or ney gener al  nor mal l y handl es al l  f el ony and Chapt er  980 
cases,  as wel l  as al l  cases bef or e t he Wi sconsi n Supr eme Cour t ,  
and may assume r esponsi bi l i t y  i n a s i ngl e- j udge appeal  i f  t he 
cour t  of  appeal s  or der s t hat  t he case be deci ded by a t hr ee-
j udge panel .   Wi s.  St at .  §§  165. 25( 1) ;  752. 31( 3)  and ( 4) .   
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t he c i r cui t  cour t .   We not e t hat  t he di st r i ct  at t or ney ( or  her e,  

t he at t or ney gener al )  need not  seek " speci f i c  aut hor i zat i on"  of  

t he c i r cui t  cour t  t o v i ew t he PSI  r epor t  under  subsect i on ( 4) .   

However ,  t he cour t  of  appeal s i s not  speci f i cal l y ment i oned 

anywher e i n § 972. 15.   The st at ut e does not  speci f y t hat  

r equest s t o obt ai n access t o t he PSI  r epor t  be made t o any 

t r i bunal  ot her  t han t he ci r cui t  cour t .   We t her ef or e concl ude 

t hat  under  §§ 972. 15 and 967. 02( 7)  t he at t or ney gener al ' s  of f i ce 

shoul d submi t  any r equest s t o obt ai n a copy of  t he PSI  r epor t  

and t o di scl ose i t s cont ent s i n t he St at e' s br i ef  t o t he c i r cui t  

cour t  f or  t he pur poses of  a no- mer i t  appeal .  

VI  

¶50 To summar i ze,  under  Wi s.  St at .  § 972. 15( 4m)  ( 2005- 06) ,  

Par ent  i s ent i t l ed t o a meani ngf ul  v i ewi ng of  t he PSI  r epor t ,  

but  may not  r et ai n a copy of  i t .   However ,  t hi s r i ght  i s  subj ect  

t o t he r equi r ement  t hat  t he def endant  keep t he i nf or mat i on i n 

t he r epor t  conf i dent i al ,  and t he ci r cui t  cour t ' s  pr er ogat i ve t o 

r edact  i dent i f y i ng i nf or mat i on of  per sons who pr ovi ded 

i nf or mat i on f or  t he r epor t .   We t her ef or e vacat e t he or der  of  

t he c i r cui t  cour t  denyi ng Par ent ' s r equest  t o r evi ew t he PSI  

r epor t  and r emand f or  Par ent  t o per sonal l y access t he r epor t  

under  Wi s.  St at .  § 972. 15( 4m) .   Fi nal l y,  we concl ude t hat ,  i n a 

no- mer i t  appeal ,  t he at t or ney gener al  i s  of t en t he St at e' s 

successor  t o t he di st r i ct  at t or ney f or  pur poses of  § 972. 15,  and 

t hat  under  § 972. 15,  t he at t or ney gener al ' s  of f i ce af t er  

sent enci ng must  make i t s r equest  t o obt ai n a copy of  t he PSI  
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r epor t  and di scl ose i t s cont ent s i n t he St at e' s br i ef  wi t h t he 

c i r cui t  cour t .  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  vacat ed and 

cause r emanded f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 

opi ni on.  
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