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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on,  St at e v.  Banni st er ,  2006 WI  App 136,  

294 Wi s.  2d 359,  720 N. W. 2d 498.   The cour t  of  appeal s r ever sed 

a j udgment  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  John Si ef er t ,  

Judge,  and r emanded t he cause wi t h di r ect i ons.   Judge Si ef er t  

ent er ed a j udgment  of  convi ct i on consi st ent  wi t h t he ver di ct  of  

gui l t y r eached by a j ur y.   The j ur y f ound Edwar d Banni st er  

( Banni st er )  gui l t y of  del i ver y of  a cont r ol l ed subst ance 

pur suant  t o Wi s.  St at .  § 961. 41( 1) ( a) ( 2005- 06) . 1    
                                                 

1 Wi sconsi n St at .  § 961. 41( 1) ( a)  pr ovi des t he f ol l owi ng:  
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¶2 Thi s case pr esent s t wo i ssues.    Fi r st ,  di d t he St at e 

sat i sf y t he cor r obor at i on r ul e dur i ng t he cour se of  Banni st er ' s 

t r i al ?  We hol d t hat  t he St at e sat i sf i ed t he cor r obor at i on r ul e 

by cor r obor at i ng Banni st er ' s conf essi on wi t h t he pr esence of  

mor phi ne i n Mi chael  Wol k ' s body at  t he t i me of  hi s deat h,  whi ch 

const i t ut es a s i gni f i cant  f act .   Second,  shoul d t he cour t  gr ant  

Banni st er  a new t r i al  i n t he i nt er est  of  j ust i ce pur suant  t o 

Wi s.  St at .  § 751. 06?2  We hol d t hat  t he r eal  cont r over sy i n t hi s 

case was t r i ed and do not  gr ant  Banni st er  a new t r i al .   

Accor di ngl y,  we r ever se t he cour t  of  appeal s.   

                                                                                                                                                             
Schedul e I  and I I  nar cot i c dr ugs gener al l y.  

Except  as pr ovi ded i n par .  ( d) ,  i f  a per son vi ol at es 
t hi s subsect i on wi t h r espect  t o a cont r ol l ed subst ance 
i ncl uded i n schedul e I  or  I I  whi ch i s a nar cot i c dr ug,  
or  a cont r ol l ed subst ance anal og of  a cont r ol l ed 
subst ance i ncl uded i n schedul e I  or  I I  whi ch i s a 
nar cot i c dr ug,  t he per son i s gui l t y of  a Cl ass E 
f el ony.    

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 
2005- 06 ver si on,  unl ess ot her wi se st at ed.  

2 Wi sconsi n St at .  § 751. 06 pr ovi des t he f ol l owi ng:  

I n an appeal  i n t he supr eme cour t ,  i f  i t  appear s 
f r om t he r ecor d t hat  t he r eal  cont r over sy has not  been 
f ul l y t r i ed,  or  t hat  i t  i s  pr obabl e t hat  j ust i ce has 
f or  any r eason mi scar r i ed,  t he cour t  may r ever se t he 
j udgment  or  or der  appeal ed f r om,  r egar dl ess of  whet her  
t he pr oper  mot i on or  obj ect i on appear s i n t he r ecor d,  
and may di r ect  t he ent r y of  t he pr oper  j udgment  or  
r emi t  t he case t o t he t r i al  cour t  f or  t he ent r y  of  t he 
pr oper  j udgment  or  f or  a new t r i al ,  and di r ect  t he 
maki ng of  such amendment s i n t he pl eadi ngs and t he 
adopt i on of  such pr ocedur e i n t hat  cour t ,  not  
i nconsi st ent  wi t h st at ut es or  r ul es,  as ar e necessar y 
t o accompl i sh t he ends of  j ust i ce.  
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I  

¶3 On Oct ober  23,  2003,  Ci t y of  Cudahy Det ect i ve Mi chael  

Car chesi  ar r est ed Banni st er  at  hi s home i n Mi l waukee Count y.   

Banni st er  had an open war r ant  wi t h t he Mi l waukee Count y 

Sher i f f ' s  Depar t ment  f or  f ai l ur e t o appear .   Det ect i ve Car chesi  

want ed t o di scuss a case he was i nvest i gat i ng t hat  i nvol ved t he 

suspi c i ous deat h of  Mi chael  Wol k.   Det ect i ve Car chesi  and 

anot her  of f i cer  t r anspor t ed Banni st er  t o t he pol i ce st at i on.     

¶4 The Cudahy Pol i ce Depar t ment ' s i nvol vement  i n t hi s 

case commenced when i t  di spat ched Of f i cer  Br i an Scot t  t o t he 

apar t ment  of  Mi chael  Wol k and hi s wi f e on Januar y 17,  2003.   

Mr s.  Wol k had cal l ed 911 because her  husband was unr esponsi ve.   

She r equest ed an ambul ance.  

¶5 Upon ar r i val ,  Emer gency Medi cal  Techni c i ans ( EMTs)  

at t empt ed t o r evi ve Mi chael .   Af t er  appr oxi mat el y t went y 

mi nut es,  t he EMTs gave up t hei r  ef f or t s.   Mi chael  was pr onounced 

dead on t he scene.    

¶6 The Mi l waukee Count y Medi cal  Exami ner ' s Of f i ce was 

cont act ed.   I t  went  t o t he scene and t ook cust ody of  Mi chael ' s  

body.   The Medi cal  Exami ner  al so t ook ot her  evi dence,  i ncl udi ng 

a k i t chen spoon,  a whi t e powder y subst ance,  a coupl e of  

syr i nges,  and r ol l i ng paper s t hat  wer e f ound on a t abl e near  

Mi chael ' s body.    

¶7 The Medi cal  Exami ner ' s Of f i ce exami ned t he evi dence 

col l ect ed.   I t s exami nat i on i ncl uded a compr ehensi ve t oxi col ogy 

scr een on t he ki t chen spoon and syr i nges.   Mor phi ne was on bot h 

t he spoon and t he syr i nges.   Mor phi ne was al so f ound i n 
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Mi chael ' s bl ood when a compr ehensi ve scr een on hi s bl ood was 

done.   Dr .  Jef f r ey Jent zen,  a Mi l waukee Count y Medi cal  Exami ner ,  

concl uded t hat  Mi chael  di ed of  mor phi ne t oxi c i t y.          

¶8 Wi t h Mi chael ' s deat h,  t he pol i ce began an 

i nvest i gat i on.   At  t he out set  of  t he i nvest i gat i on,  Det ect i ve 

Car chesi  i nt er vi ewed St even Wol k on t wo occasi ons.   St even was 

Mi chael ' s br ot her .   St even i dent i f i ed Banni st er  as t hei r  sour ce 

f or  mor phi ne.        

¶9 Det ect i ve Car chesi  cal l ed Banni st er  and asked hi m t o 

come t o t he pol i ce st at i on t he f ol l owi ng day.   Banni st er  

i ni t i al l y  agr eed t o do so,  but  t he f ol l owi ng day he cal l ed back 

and expl ai ned he coul d not  meet  wi t h t hem.   No i mmedi at e act i on 

was t aken by t he Cudahy Pol i ce Depar t ment  t o i nt er vi ew 

Banni st er ,  but  t he i nvest i gat i on cont i nued.      

¶10 I t  was ei ght  mont hs af t er  r equest i ng t hat  Banni st er  

appear  at  t he pol i ce st at i on t hat  Det ect i ve Car chesi  went  t o 

Banni st er ' s r esi dence and ar r est ed hi m.   Once Banni st er  and 

Det ect i ve Car chesi  ar r i ved at  t he pol i ce st at i on,  Det ect i ve 

Car chesi  advi sed Banni st er  of  hi s const i t ut i onal  r i ght s.   

Det ect i ve Car chesi  al so t ol d Banni st er  t hat  he was i nvest i gat i ng 

t he deat h of  Mi chael  Wol k.    

¶11 Dur i ng t he i nt er vi ew,  Banni st er  t ol d Det ect i ve 

Car chesi  t hat  he knew St even and Mi chael  Wol k.   The br ot her s 

st opped by hi s r esi dence on sever al  occasi ons f or  mor phi ne.   

Banni st er  expl ai ned t hat  he was pr escr i bed mor phi ne f or  hi s 

s i ckl e cel l  anemi a.   Banni st er  t ol d Det ect i ve Car chesi  t hat  he 

di d not  r ecei ve payment  f or  t he mor phi ne.   Banni st er  st at ed t hat  
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he f i r st  gave t he Wol ks mor phi ne i n December  2002.   He cont i nued 

gi v i ng t hem mor phi ne unt i l  mi d- Januar y 2003.   Banni st er  t ol d 

Det ect i ve Car chesi  t hat  he gave t he Wol ks mor phi ne on ei ght  t o 

t en occasi ons,  appr oxi mat el y ever y t hr ee days.  

¶12 Af t er  i nt er vi ewi ng Banni st er ,  Det ect i ve Car chesi  

booked hi m f or  del i ver y of  a cont r ol l ed subst ance.   The St at e 

subsequent l y char ged Banni st er  wi t h one count  of  del i ver y of  a 

cont r ol l ed subst ance.  

¶13 On t he day Banni st er ' s t r i al  began,  t he par t i es 

r eached an agr eement .   The St at e agr eed t o not  char ge Banni st er  

wi t h r eckl ess homi ci de.   I n exchange,  Banni st er  agr eed t o not  

obj ect  t o evi dence t hat  an aut opsy was done upon Mi chael  Wol k 

and t hat  mor phi ne was f ound i n hi s body at  t he t i me of  hi s 

deat h.  

¶14 Af t er  t he sel ect i on of  t he j ur y,  t he cour t  hel d a 

Mi r anda- Goodchi l d hear i ng. 3  Det ect i ve Car chesi  t est i f i ed about  

t he i nf or mat i on he pr ovi ded Banni st er  r egar di ng hi s 

const i t ut i onal  r i ght s and Banni st er ' s r eact i on.   The ci r cui t  

cour t  concl uded t hat  Mi r anda4 was compl i ed wi t h and Banni st er ' s 

st at ement  was gi ven vol unt ar i l y .   The ci r cui t  cour t  deni ed 

Banni st er ' s mot i on t o suppr ess hi s st at ement  gi ven t o Det ect i ve 

Car chesi .   

                                                 
3 St at e ex r el .  Goodchi l d v.  Bur ke,  27 Wi s.  2d 244,  133 

N. W. 2d 753 ( 1965) .  

4 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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¶15 Dur i ng t he St at e' s openi ng st at ement ,  i t  summar i zed 

t he evi dence t hat  woul d be pr esent ed at  t r i al .   The summar y 

i ncl uded r ef er ence t o t est i mony f r om St even Wol k.   The St at e 

st at ed t he f ol l owi ng r el at ed t o St even Wol k ' s t est i mony:  

I ' m aski ng,  f or  i nst ance,  i f  St even shoul d 
t est i f y,  you l i s t en t o hi m and you wei gh hi s evi dence 
and you wei gh hi s cr edi bi l i t y .   I t ' l l  be out  t her e f or  
you.   You may f i nd he' s a di st ast ef ul  i ndi v i dual .   
He' s a dr ug user .   Hi s br ot her  was a dr ug user .   Dr ugs 
ki l l ed hi s br ot her .   You' l l  hear —i t ' l l  be c l ear  t hat  
St even Wol k i sn' t  t he ni cest  per son i n t he wor l d but  
he' s a wi t ness t o what  happened.  

     He' l l  t el l  you t hat  over  a span of  t i me,  t hat  he 
and hi s br ot her ,  t oget her  wi t h St even,  woul d obt ai n 
mor phi ne f r om t he def endant ,  Edwar d Banni st er .   I t  
went  on f or  about  a year .   They woul d go t o Edwar d 
Banni st er ' s home and obt ai n i t .   Somet i mes,  Edwar d 
Banni st er  woul d gi ve i t  t o hi m,  accor di ng t o St even.   
I  don' t  know i f  t hat ' s t r ue—but  one t hi ng,  you have t o 
wei gh ever yt hi ng—woul d gi ve i t  t o hi m f r ee of  char ge.   
Somet i mes,  he' d gi ve hi m good f ai t h money.   That  on or  
about  t he 14t h or  15t h of  Januar y,  he can' t  r emember  
t he exact  day,  somet i me i n l at e mor ni ng or  ear l y 
af t er noon,  St even Wol k,  Mi chael  Wol k went  t o t he 
def endant ' s home and t he def endant  gave t hem t wo 
t abl et s of  mor phi ne,  t hat  t hey i n t ur n gave t he 
def endant  $20. 00 i n exchange f or  t hat ,  and t hat  St even 
t ook one pi l l  and Mi chael  t ook anot her  one of  t he 
pi l l s  so t hat  t hey coul d use i t  at  a l at er  dat e or  
l at er  t i me.  

St even Wol k never  t est i f i ed dur i ng t he t r i al .   He asser t ed hi s 

Fi f t h Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on.  

¶16 The St at e cal l ed f our  ot her  wi t nesses dur i ng t he 

t r i al .   Of f i cer  Scot t  t est i f i ed r egar di ng t he scene at  Mi chael  

Wol k ' s apar t ment  when he r esponded t o Mr s.  Wol k ' s 911 cal l .   

Susan Gock,  Techni cal  Di r ect or  of  t he Mi l waukee Count y 

Toxi col ogy Lab,  t est i f i ed about  t he f i ndi ngs of  t he Medi cal  
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Exami ner ' s Of f i ce.   Det ect i ve Car chesi  t est i f i ed r egar di ng t he 

i nvest i gat i on i nt o Mi chael ' s deat h and t he st at ement  made by 

Banni st er  when he i nt er vi ewed hi m.   Fi nal l y,  Dr .  Jent zen 

t est i f i ed about  t he aut opsy conduct ed on Mi chael .   Dr .  Jent zen 

t est i f i ed t hat  Mi chael  di ed of  mor phi ne t oxi c i t y.    

¶17 Banni st er  r est ed hi s case wi t hout  cal l i ng any 

wi t nesses.   The j ur y r et ur ned a ver di ct  of  gui l t y.   The ci r cui t  

cour t  ent er ed a j udgment  of  convi ct i on consi s t ent  wi t h t he 

j ur y ' s ver di ct .  

¶18 Banni st er  appeal ed t o t he cour t  of  appeal s.   He 

cont ended t hat  t he St at e' s f ai l ur e t o cor r obor at e hi s conf essi on 

wi t h a s i gni f i cant  f act  meant  t hat  i nsuf f i c i ent  evi dence was 

pr esent ed t o convi ct  hi m.   He al so ar gued t hat  he was ent i t l ed 

t o a di scr et i onar y r ever sal  pur suant  t o Wi s.  St at .  § 752. 35. 5     

¶19 On t he i ssue r el at ed t o t he cor r obor at i on of  

Banni st er ' s conf essi on,  t he cour t  of  appeal s r ever sed t he 

                                                 
5 Wi sconsi n St at .  § 752. 35 pr ovi des t he f ol l owi ng:  

Discretionary reversal. I n an appeal  t o t he cour t  
of  appeal s,  i f  i t  appear s f r om t he r ecor d t hat  t he 
r eal  cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  
i s  pr obabl e t hat  j ust i ce has f or  any r eason 
mi scar r i ed,  t he cour t  may r ever se t he j udgment  or  
or der  appeal ed f r om,  r egar dl ess of  whet her  t he pr oper  
mot i on or  obj ect i on appear s i n t he r ecor d and may 
di r ect  t he ent r y of  t he pr oper  j udgment  or  r emi t  t he 
case t o t he t r i al  cour t  f or  ent r y of  t he pr oper  
j udgment  or  f or  a new t r i al ,  and di r ect  t he maki ng of  
such amendment s i n t he pl eadi ngs and t he adopt i on of  
such pr ocedur e i n t hat  cour t ,  not  i nconsi st ent  wi t h 
st at ut es or  r ul es,  as ar e necessar y t o accompl i sh t he 
ends of  j ust i ce.   
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j udgment  t he c i r cui t  j udge ent er ed.   The cour t  of  appeal s 

concl uded t hat  t he pr esence of  mor phi ne i n Mi chael ' s body di d 

not  const i t ut e a cor r obor at i on of  a s i gni f i cant  f act .   

Banni st er ,  294 Wi s.  2d 359,  ¶8.   Not i ng t hat  no case l aw 

speci f i cal l y def i ned " s i gni f i cant  f act , "  t he cour t  of  appeal s  

r el i ed on t he di ct i onar y def i ni t i on of  " s i gni f i cant . "   I d. ,  ¶9.   

" Si gni f i cant "  means " havi ng or  l i kel y t o have i nf l uence or  

ef f ect :  i mpor t ant . "   I d.  ( quot i ng Webst er ' s Ni nt h New Col l egi at e 

Di ct i onar y 1096 ( 1991) ) .   Based on t he evi dence pr esent ed at  

t r i al ,  t he cour t  of  appeal s concl uded t hat  t he f i ndi ng of  

mor phi ne i n Mi chael ' s body was " not  suf f i c i ent  t o cor r obor at e 

Banni st er ' s conf essi on cl ai mi ng t o have gi ven mor phi ne pi l l s  on 

pr i or  uncer t ai n dat es t o t he deceased. "   I d. ,  ¶11.      

¶20 Pur suant  t o Gr oss v.  Hof f man,  227 Wi s.  296,  300,  277 

N. W.  663 ( 1938) ,  whi ch est abl i shed t hat  onl y di sposi t i ve i ssues 

need t o be addr essed on appeal ,  t he cour t  of  appeal s di d not  

addr ess Banni st er ' s ar gument  t hat  he was ent i t l ed t o a 

di scr et i onar y r ever sal .  

¶21 The St at e pet i t i oned t hi s cour t  f or  r evi ew of  t he 

j udgment  of  t he cour t  of  appeal s.  

I I  

¶22 We f i r st  addr ess whet her  t he St at e sat i sf i ed t he 

cor r obor at i on r ul e dur i ng t he cour se of  Banni st er ' s t r i al .   The 

cor r obor at i on r ul e i s a common- l aw st andar d.   St at e v.  Hauk,  

2002 WI  App 226,  ¶20,  257 Wi s.  2d 579,  652 N. W. 2d 393.   

Det er mi ni ng i f  t he f act s f ul f i l l  a common- l aw st andar d pr esent s 

a quest i on of  l aw.   Pepl i nski  v.  Fobe' s Roof i ng,  I nc. ,  193 
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Wi s.  2d 6,  18,  531 N. W. 2d 597 ( 1995) .   We vi ew t he f act s i n 

evi dence i n a l i ght  most  f avor abl e t o t he j ur y ' s  ver di ct .   See 

St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  507,  451 N. W. 2d 752 

( 1990) .  

¶23 The cor r obor at i on r ul e ensur es t hat  a convi ct i on does 

not  st and when t her e i s an absence of  any evi dence i ndependent  

of  t he def endant ' s conf essi on t hat  t he cr i me i n f act  occur r ed.   

Hol t  v.  St at e,  17 Wi s.  2d 468,  480,  117 N. W. 2d 626 ( 1962) .   The 

cor r obor at i on r ul e f unct i ons as a " r est r i ct i on on t he power  of  

t he j ur y t o convi ct . "   Smi t h v.  Uni t ed St at es,  348 U. S.  147,  153 

( 1954) .   A convi ct i on wi l l  not  st and on t he basi s of  a 

def endant ' s conf essi on al one.   St at e v.  Ver hassel t ,  83 

Wi s.  2d 647,  661,  266 N. W. 2d 342 ( 1978) .  

¶24 The devel opment  of  t he cor r obor at i on r ul e commenced i n 

1660s Engl and.   Ri char d A.  Leo et  al . ,  Br i ngi ng Rel i abi l i t y  Back 

i n:  Fal se Conf essi ons and Legal  Saf eguar ds i n t he Twent y- Fi r st  

Cent ur y,  2006 Wi s.  L.  Rev.  479,  502 ( 2006)  ( di scussi ng t he r oot s 

of  t he cor r obor at i on r ul e) .   Per r y ' s Case,  14 Howel l  St .  Tr .  

1312 ( 1660) ,  pr esent ed a case wher e t hr ee peopl e wer e execut ed 

f or  a suspect ed mur der .   The convi ct i ons wer e based upon t he 

di scover y of  a mi ssi ng per son' s bl oody hat  and t he conf essi on of  

one of  t he def endant s.   The conf essor  i mpl i cat ed hi s br ot her  and 

mot her .   Year s af t er  t he def endant s '  execut i ons,  t he mi ssi ng man 

r eappear ed.   He was al i ve.   The cor r obor at i on r ul e addr essed 

such cases by r equi r i ng evi dence t hat  t he cr i me act ual l y 

occur r ed,  i ndependent  of  a def endant ' s conf essi on.  
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¶25 Wi sconsi n has been appl y i ng t he cor r obor at i on r ul e f or  

over  135 year s.   See Gr i swol d v.  St at e,  24 Wi s.  144 ( 1869) .   

Thr oughout  t hat  t i me,  t he St at e has had t o pr esent  some evi dence 

t hat  t he cr i me char ged act ual l y  occur r ed,  i ndependent  of  t he 

def endant ' s conf essi on.   I n Gr i swol d,  t he cour t  di scussed t he 

t hr eshol d f or  sat i sf y i ng t he cor r obor at i on r ul e i n t er ms of  t he 

St at e pr esent i ng evi dence t hat  cor r obor at ed t he conf essi on " i n 

some par t i cul ar s. "   I d.  at  147.  

¶26 The pr esent  phr asi ng of  t he cor r obor at i on r ul e t est  

r equi r es t hat  t he St at e cor r obor at e " any si gni f i cant  f act . "   I n 

expl ai ni ng t he t est ,  t he cour t  st at ed t he f ol l owi ng:   

Al l  t he el ement s of  t he cr i me do not  have t o be 
pr oved i ndependent l y of  an accused' s conf essi on;  
however ,  t her e must  be some cor r obor at i on of  t he 
conf essi on i n or der  t o suppor t  a convi ct i on.   Such 
cor r obor at i on i s r equi r ed i n or der  t o pr oduce a 
conf i dence i n t he t r ut h of  t he conf essi on.   The 
cor r obor at i on,  however ,  can be f ar  l ess t han i s 
necessar y t o est abl i sh t he cr i me i ndependent l y of  t he 
conf essi on.   I f  t her e i s cor r obor at i on of  any 
s i gni f i cant  f act ,  t hat  i s  suf f i c i ent  under  t he 
Wi sconsi n t est .    

Hol t ,  17 Wi s.  2d at  480.   A s i gni f i cant  f act  has been 

cor r obor at ed when t her e i s conf i dence i n t hat  t he f act  t hat  t he 

cr i me t he def endant  has conf essed t o i ndeed occur r ed.  

¶27 Pr i or  cases appl y i ng t he cor r obor at i on r ul e t est  have 

est abl i shed t he cont our s of  a s i gni f i cant  f act ,  even t hough t he 

cour t  has not  expl i c i t l y  def i ned t he t er m " si gni f i cant  f act . "   

For  i nst ance,  a s i gni f i cant  f act  need not  i ndependent l y  

est abl i sh t he speci f i c  el ement s of  a cr i me.   I d.   I n Hol t ,  t he 

def endant  was char ged wi t h mur der  i n t he f i r st  degr ee.   She 
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cont ended t hat  t he St at e had f ai l ed t o pr esent  suf f i c i ent  

evi dence t o cor r obor at e her  conf essi on because i t  f ai l ed t o 

pr ove t hat  her  baby was al i ve when i t  was pl aced i n t he f ur nace.   

The cour t  concl uded t hat  t he cor r obor at i on r ul e di d not  r equi r e 

t hat  t he evi dence cor r obor at e any par t i cul ar  aspect  of  her  

conf essi on,  such as her  st at ement  t hat  t he baby was al i ve when 

she pl aced i t  i n t he f ur nace.   " I f  t her e i s cor r obor at i on of  any 

s i gni f i cant  f act ,  t hat  i s  suf f i c i ent  under  t he Wi sconsi n t est . "   

I d.  ( emphasi s added) .    

¶28 Jackson v.  St at e,  29 Wi s.  2d 225,  138 N. W. 2d 260 

( 1965) ,  al so i l l ust r at es t hat  t he s i gni f i cant  f act  need not  

i ndependent l y est abl i sh a speci f i c  el ement  of  a cr i me.   I n 

Jackson,  t he def endant  was convi ct ed f or  usi ng her oi n.   Dur i ng 

her  ar r est ,  she had admi t t ed t hat  she used her oi n.   The cour t  

not ed t hat  " needl e mar ks,  t oget her  wi t h t he l abor at or y r epor t  

t hat  t r aces of  opi um al kal oi d wer e f ound on some of  t he sei zed 

par apher nal i a,  di d suppl y suf f i c i ent  cor r obor at i ng evi dence t o 

sust ai n t he convi ct i on. "   I d.  at  231- 32.   The needl e mar ks and 

l abor at or y r epor t  al one woul d not  est abl i sh t hat  t he def endant  

act ual l y used her oi n.   Never t hel ess,  t hat  evi dence suf f i c i ent l y  

cor r obor at ed her  conf essi on.  

¶29 Ther e may be many si gni f i cant  f act s i n a r ecor d,  but  

any one of  t hem sat i sf i es t he cor r obor at i on r ul e.   Hol t ,  17 

Wi s.  2d at  480.   The Hol t  st at ement  of  t he cor r obor at i on r ul e 

t est  i t sel f  st at es t hat  t he cor r obor at i on of  " any si gni f i cant  

f act "  i s  suf f i c i ent .   The appl i cat i on of  t he t est  al so suppor t s 

t hat  pr oposi t i on.   I n Tr i pl et t  v.  St at e,  65 Wi s.  2d 365,  372,  
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222 N. W. 2d 689 ( 1974) ,  t he cour t  not ed one si gni f i cant  f act  t hat  

was i t sel f  suf f i c i ent ,  bef or e i t  pr ovi ded a l i s t  of  ot her  

s i gni f i cant  f act s.   Al t hough t he r ecor d i n some cases have 

pr esent ed mul t i pl e s i gni f i cant  f act s,  see al so,  Ver hassel t ,  83 

Wi s.  2d at  662,  t he t est  r equi r es onl y one si gni f i cant  f act  t o 

be cor r obor at ed f or  i t  t o be sat i sf i ed.  

¶30 I t  i s  al so unnecessar y t hat  t he s i gni f i cant  f act  be 

par t i cul ar  enough t o i ndependent l y l i nk t he def endant  t o t he 

cr i me.   St at e v.  DeHar t ,  242 Wi s.  562,  566,  8 N. W. 2d 360 ( 1943) .   

I n DeHar t ,  t he def endant  conf essed t o bei ng a par t y t o a mur der  

and r obber y.   Speci f i cal l y,  he t ol d aut hor i t i es t hat  he was not  

i nsi de when t he shoot i ng occur r ed,  but  he st ayed out si de t o keep 

wat ch.   The cour t  st at ed t hat  " evi dence as t o t he l ocat i on and 

condi t i on of  t he body,  and exper t  t est i mony t hat  t he condi t i on 

of  t he bones was consi st ent  wi t h buckshot  wounds i nf l i c t ed at  

c l ose r ange,  suf f i c i ent l y cor r obor at ed t he conf essi on. "   I d.   

None of  t he cor r obor at i ng evi dence speci f i cal l y r el at ed t o 

DeHar t ' s r ol e i n t he cr i me.   Rat her ,  t he cor r obor at i ng evi dence 

per mi t s conf i dence i n t hat  t he f act  t hat  t he cr i me DeHar t  

conf essed t o i ndeed occur r ed.    

¶31 A si gni f i cant  f act  i s  one t hat  gi ves conf i dence t hat  

t he cr i me t he def endant  conf essed t o act ual l y occur .   A 

s i gni f i cant  f act  need not  ei t her  i ndependent l y est abl i sh t he 

speci f i c  el ement s of  t he cr i me or  i ndependent l y l i nk t he 

def endant  t o t he cr i me.   Rat her ,  t he St at e must  pr esent  at  l east  

one si gni f i cant  f act  t hat  gi ves conf i dence t hat  t he cr i me t he 

def endant  has been convi ct ed of  act ual l y di d occur .   
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¶32 When a cour t  addr esses a def endant ' s c l ai m t hat  hi s or  

her  conf essi on was i nsuf f i c i ent l y cor r obor at ed,  i t  exami nes t he 

suf f i c i ency of  evi dence pr esent ed at  t r i al .   Schul t z v.  St at e,  

82 Wi s.  2d 737,  753,  264 N. W. 2d 245 ( 1978) ( st at i ng t hat  " [ o] t her  

evi dence adduced at  t r i al  cor r obor at ed t he def endant ' s ver si on 

of  t he event s" ) ;  Bar t h v.  St at e,  26 Wi s.  2d 466,  468,  132 

N. W. 2d 578 ( 1965) ( st at i ng t hat  " [ w] e have car ef ul l y scr ut i ni zed 

t he t est i mony i n t hi s case and par t i cul ar l y t he 

por t i on .  .  .  r el i ed upon by t he st at e" ) ;  DeHar t ,  242 Wi s.  at  

566 ( st at i ng t hat  " evi dence as t o t he l ocat i on and condi t i on of  

t he body,  and exper t  t est i mony t hat  t he condi t i on of  t he bones 

was consi st ent  wi t h buckshot  wounds i nf l i c t ed at  c l ose r ange,  

suf f i c i ent l y cor r obor at ed t he conf essi on" ) ;  Gr i swol d,  24 Wi s.  at  

147 ( st at i ng t hat  " [ a] s i de f r om hi s conf essi ons gi ven i n 

evi dence agai nst  t he pl ai nt i f f  i n er r or ,  t her e was ot her  

t est i mony,  whi ch was di r ect ,  goi ng t o est abl i sh hi s gui l t " ) .   

Because cour t s consi der  t he cor r obor at i on r ul e af t er  a j ur y 

ver di ct ,  t he evi dence i s v i ewed i n a l i ght  most  f avor abl e t o t he 

ver di ct .   See St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  507,  451 

N. W. 2d 752 ( 1990) .    

¶33 The St at e cont ends t hat  t he cour t  shoul d c l assi f y t he 

cor r obor at i on r ul e as a r ul e of  admi ssi bi l i t y ,  r at her  t han as 

one of  evi dent i ar y suf f i c i ency.   Gi ven t hat  t he cor r obor at i on 

r ul e f unct i ons t o ensur e a j ur y  has not  convi ct ed a def endant  on 

hi s or  her  conf essi on al one,  t he cont i nued t r eat ment  of  i t  as a 

r ul e of  evi dent i ar y suf f i c i ency i s war r ant ed.  



No.  2005AP767- CR   

 

14 
 

¶34 I n t hi s case,  t he evi dence of  mor phi ne bei ng pr esent  

i n Mi chael  Wol k ' s body at  t he t i me of  hi s deat h const i t ut es a 

s i gni f i cant  f act .   The pr esence of  mor phi ne i s evi dence of  t he 

f act  t hat  Mi chael  used mor phi ne.   That  f act  cor r obor at es 

Banni st er ' s conf essi on t hat  he del i ver ed mor phi ne bet ween 

December  2002 and mi d- Januar y 2003 t o t he Wol ks because i t  gi ves 

conf i dence t hat  he i n f act  gave t he Wol ks mor phi ne.  

¶35 Mi chael ' s deat h does not  make t he f act  s i gni f i cant  f or  

t he pur pose of  cor r obor at i on.   Rat her ,  t he c i r cumst ances of  t he 

case,  wi t h Mi chael  dyi ng i n hi s apar t ment ,  pr eser ved t he f act  

t hat  he used mor phi ne.   Had Mi chael  l i ved,  l i ke hi s br ot her  

St even,  and t he mor phi ne had gone t hr ough hi s syst em,  t he means 

of  cor r obor at i on woul d not  have been avai l abl e.   I t  i s  t he f act  

t hat  c i r cumst ances per mi t t ed t he mor phi ne t o be document ed as 

bei ng i n Mi chael ' s body,  r at her  t han hi s deat h i t sel f ,  t hat  

makes t he pr esence of  t he mor phi ne a s i gni f i cant  f act  t hat  

cor r obor at es Banni st er ' s conf essi on.  

¶36 Banni st er  cont ends t hat  a s i gni f i cant  f act  must  be a 

mor e meani ngf ul  and par t i cul ar i zed f act .   I n suppor t i ng hi s 

cont ent i on,  Banni st er  poi nt s out  t hat  bot h hi s own conf essi on 

and t he St at e' s cor r obor at i ve evi dence l acks det ai l .   He 

pr of f er s t hat  had det ai l s of  t he del i ver y of  t he mor phi ne been 

par t  of  t he conf essi on or  cor r obor at i ve evi dence,  hi s convi ct i on 

mi ght  have been sust ai nabl e.    

¶37 Adopt i ng such a def i ni t i on of  s i gni f i cant  f act  woul d 

devi at e f r om Wi sconsi n' s wel l - est abl i shed t est  f or  

cor r obor at i on.   Rat her  t han per mi t t i ng " any si gni f i cant  f act , "  
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or  " some par t i cul ar s, "  Banni st er ' s pr oposed def i ni t i on woul d 

r equi r e t hat  t he r i ght  or  pr oper  f act  wi t hi n t he conf essi on be 

cor r obor at ed.   Requi r i ng t hat  speci f i c  aspect s of  t he conf essi on 

be cor r obor at ed,  woul d r equi r e t hi s cour t  t o abandon i t s t est  

and adopt  t he one adopt ed i n ot her  j ur i sdi ct i ons.   Thi s cour t  

has r epeat edl y r ej ect ed t he appr oaches of  ot her  j ur i sdi ct i ons 

when i t  comes t o t he cor r obor at i on r ul e.   See Schul t z,  82 

Wi s.  2d at  752- 53.  

¶38 The St at e pr esent ed evi dence t hat  Mi chael  Wol k used 

mor phi ne.   That  f act  was si gni f i cant  because i t  gave conf i dence 

t hat  Banni st er  del i ver ed mor phi ne t o t he Wol ks.   Accor di ngl y,  

t he St at e sat i sf i ed t he cor r obor at i on r ul e.      

I I I  

¶39 Havi ng concl uded t hat  t he St at e sat i sf i ed t he 

cor r obor at i on r ul e,  we now addr ess whet her  Banni st er  shoul d be 

gr ant ed a new t r i al  i n t he i nt er est  of  j ust i ce.    

¶40 Thi s cour t  has bot h i nher ent  and st at ut or y power  t o 

r evi ew wai ved er r or s.   Vol l mer  v.  Luet y,  156 Wi s.  2d 1,  11- 12,  

456 N. W. 2d 797 ( 1990) .   Wi sconsi n St at .  § 751. 06 pr ovi des t he 

f ol l owi ng:  

Discretionary reversal. I n an appeal  i n t he 
supr eme cour t ,  i f  i t  appear s f r om t he r ecor d t hat  t he 
r eal  cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  
i s  pr obabl e t hat  j ust i ce has f or  any r eason 
mi scar r i ed,  t he cour t  may r ever se t he j udgment  or  
or der  appeal ed f r om,  r egar dl ess of  whet her  t he pr oper  
mot i on or  obj ect i on appear s i n t he r ecor d,  and may 
di r ect  t he ent r y of  t he pr oper  j udgment  or  r emi t  t he 
case t o t he t r i al  cour t  f or  t he ent r y of  t he pr oper  
j udgment  or  f or  a new t r i al ,  and di r ect  t he maki ng of  
such amendment s i n t he pl eadi ngs and t he adopt i on of  
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such pr ocedur e i n t hat  cour t ,  not  i nconsi st ent  wi t h 
st at ut es or  r ul es,  as ar e necessar y t o accompl i sh t he 
ends of  j ust i ce.  

Pur suant  t o § 751. 06,  t he cour t  may exer ci se i t s di scr et i on when 

ei t her  t he r eal  cont r over sy has not  been t r i ed or  i t  i s  pr obabl e 

t hat  t her e has been a mi scar r i age of  j ust i ce.   I n t hi s case,  

Banni st er  cont ends t hat  t he r eal  cont r over sy was not  t r i ed 

because of  t he pr esent at i on of  evi dence r el at ed t o Mi chael  

Wol k ' s deat h and t he pr ej udi c i al  st at ement s made by t he St at e.   

¶41 The cour t  has exer ci sed i t s power  t o r ever se when t he 

r eal  cont r over sy has not  been f ul l y t r i ed i n many di f f er ent  

s i t uat i ons.   Vol l mer ,  156 Wi s.  2d at  19.   The cour t  has 

exer ci sed t he power  when i mpor t ant  evi dence was kept  f r om t he 

j ur y.   St at e v.  Cuyl er ,  110 Wi s.  2d 133,  142- 43,  327 N. W. 2d 662 

( 1983) .   I t  has al so exer ci sed t he power  when evi dence pr esent ed 

t o t he j ur y shoul d have been excl uded.   St at e v.  Peni gar ,  139 

Wi s.  2d 569,  578,  408 N. W. 2d 28 ( 1987) .   The cour t  has al so 

exer ci sed i t s power  when i t  concl uded t her e was an er r or  i n a 

j ur y i nst r uct i on,  Ai r  Wi sconsi n,  I nc.  v.  Nor t h Cent .  Ai r l i nes,  

I nc. ,  98 Wi s.  2d 301,  318,  296 N. W. 2d 749 ( 1980) ,  and an er r or  

i n a ver di ct  quest i on,  Cl ar k v.  Lei sur e Vehi c l es,  I nc. ,  96 

Wi s.  2d 607,  616,  292 N. W. 2d 630 ( 1980) .     An i nsuf f i c i ent  

r ecor d,  Bost oni an Homes,  I nc.  v.  St r uck,  44 Wi s.  2d 553,  559- 60,  

171 N. W. 2d 320 ( 1969) ,  and an i ncompl et e r ecor d,  Wal t er  v.  Four  

Wheel  Dr i ve Aut o Co. ,  213 Wi s.  559,  572,  252 N. W.  346 ( 1934) ,  

al so caused t he cour t  t o concl ude t hat  t he r eal  cont r over sy had 

not  been t r i ed.   The cour t  has a br oad di scr et i on t o r ever se 
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j udgment s,  whi ch " enabl es i t  t o achi eve j ust i ce i n i ndi v i dual  

cases. "   Vol l mer ,  156 Wi s.  2d at  21.     

¶42 Al t hough t he cour t  has exer ci sed i t s power  of  

di scr et i onar y r ever sal  i n numer ous di f f er ent  s i t uat i ons,  i t  does 

so onl y i n except i onal  cases.   I d.   The l ong- est abl i shed gener al  

r ul e i s t hat  an appel l at e cour t  does not  r evi ew an er r or  unl ess 

i t  has been pr oper l y pr eser ved.   Cappon v.  O' Day,  165 Wi s.  486,  

490,  162 N. W.  655 ( 1917) .   We have r ecogni zed some of  t he many 

r easons f or  t he gener al  r ul e.   Vol l mer ,  156 Wi s.  2d at  10- 11.   

I t  gi ves at t or neys an i ncent i ve t o di l i gent l y t r y t he case at  

t r i al  because of  t he t hr eat  of  wai ver .   I t  emphasi zes t he need 

f or  obj ect i ons,  whi ch br i ngs an i ssue t o t he j udge' s at t ent i on 

and al l ows hi m or  her  t o cor r ect  er r or s.   When t r i al  j udges t ake 

t he oppor t uni t y t o cor r ect  an er r or ,  t he gener al  r ul e f unct i ons 

t o r educe t he need f or  appeal s.   The gener al  r ul e al so pr eser ves  

f or  t he cour t  of  appeal s t he r ol e of  cor r ect or  of  er r or s 

act ual l y made by t r i al  cour t s,  r at her  t han addr essi ng i ssues not  

even r ai sed i n t he t r i al  cour t .  

¶43 Banni st er ' s case does not  pr esent  an except i onal  

c i r cumst ance.   A j ur y r et ur ned a ver di ct  of  gui l t  af t er  t he r eal  

cont r over sy had been t r i ed.   The St at e' s ment i on of  St even 

Wol k ' s t est i mony and evi dence r el at ed t o Mi chael  Wol k di d not  

c l oud t he r eal  cont r over sy t o t he ext ent  t hat  t he i nt er est  of  

j ust i ce war r ant s a new t r i al .    

¶44 Banni st er  cont ends t he r eal  cont r over sy ( i . e. ,  whet her  

Banni st er  del i ver ed mor phi ne t o t he Wol ks)  was not  f ul l y  t r i ed.   

Speci f i cal l y,  he cont ends t hat  t he f ol l owi ng i t ems pr event ed t he 
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j ur y f r om deci di ng t he r eal  cont r over sy:   t he St at e' s r ef er ence 

t o St even Wol k' s ant i c i pat ed t est i mony dur i ng i t s openi ng 

st at ement ,  i t s  pr esent at i on of  evi dence r el at ed t o Mi chael ' s 

deat h,  and i t s char act er i zat i on of  Banni st er ' s i ni t i al  f ai l ur e 

t o appear  at  t he Cudahy Pol i ce Depar t ment  t o be i nt er vi ewed.      

¶45 The St at e di d di scuss t he ant i c i pat ed t est i mony of  

St even Wol k dur i ng i t s openi ng st at ement .   I t  st at ed t he 

f ol l owi ng:   

I ' m aski ng,  f or  i nst ance,  i f  St even shoul d 
t est i f y,  you l i s t en t o hi m and you wei gh hi s evi dence 
and you wei gh hi s cr edi bi l i t y .   I t ' l l  be out  t her e f or  
you.   You may f i nd he' s a di st ast ef ul  i ndi v i dual .   
He' s a dr ug user .   Hi s br ot her  was a dr ug user .   Dr ugs 
ki l l ed hi s br ot her .   You' l l  hear —i t ' l l  be c l ear  t hat  
St even Wol k i sn' t  t he ni cest  per son i n t he wor l d but  
he' s a wi t ness t o what  happened.  

     He' l l  t el l  you t hat  over  a span of  t i me,  t hat  he 
and hi s br ot her ,  t oget her  wi t h St even,  woul d obt ai n 
mor phi ne f r om t he def endant ,  Edwar d Banni st er .   I t  
went  on f or  about  a year .   They woul d go t o Edwar d 
Banni st er ' s home and obt ai n i t .   Somet i mes,  Edwar d 
Banni st er  woul d gi ve i t  t o hi m,  accor di ng t o St even.   
I  don' t  know i f  t hat ' s t r ue—but  one t hi ng,  you have t o 
wei gh ever yt hi ng—woul d gi ve i t  t o hi m f r ee of  char ge.   
Somet i mes,  he' d gi ve hi m good f ai t h money.   That  on 
t he 14t h or  15t h of  Januar y,  he can' t  r emember  t he 
exact  day,  somet i me i n l at e mor ni ng or  ear l y 
af t er noon,  St even Wol k,  Mi chael  Wol k went  t o t he 
def endant ' s home and t he def endant  gave t hem t wo 
t abl et s of  mor phi ne,  t hat  t hey i n t ur n gave t he 
def endant  $20. 00 i n exchange f or  t hat ,  and t hat  St even 
t ook one pi l l  and Mi chael  t ook anot her  one of  t he 
pi l l s  so t hat  t hey coul d use i t  at  a l at er  dat e or  
l at er  t i me.  

Banni st er  st r esses t he St at e' s  pr ef aci ng of  i t s  summar y of  

St even' s ant i c i pat ed t est i mony wi t h " i f  St even shoul d t est i f y"  

mani f est s i t s suspi c i on t hat  St even woul d not  be t est i f y i ng.   
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Wi t h such a suspi c i on,  t he ar gument  goes,  t he St at e shoul d not  

have summar i zed St even’ s ant i c i pat ed t est i mony.   Banni st er  

cont ends t hat  t hi s aspect  of  t he St at e' s openi ng st at ement  i s 

even mor e t r oubl i ng because t he ci r cui t  cour t  deni ed hi s mot i on 

t o poi nt  out  t o t he j ur y t he f act  t hat  St even di d not  t est i f y.   

¶46 The St at e' s di scussi on about  St even Wol k ' s t est i mony 

di d not  pr event  t he r eal  cont r over sy f r om bei ng t r i ed.   The j ur y  

r ecei ved an i nst r uct i on t hat  t he st at ement s of  t he at t or neys 

wer e not  evi dence.   The l i mi t i ng i nst r uct i on means t hat  t he j ur y 

di d not  consi der  t he St at e' s  st at ement  about  St even Wol k ' s 

pot ent i al  t est i mony.   Fi ndi ng t hat  t he St at e' s r ef er ence t o 

St even' s t est i mony cl ouded t he r eal  cont r over sy woul d i mpl y t hat  

t he l i mi t i ng i nst r uct i on t hat  t he t r i al  cour t  pr ovi ded t he j ur y 

had no ef f ect .   That  i s not  an i mpl i cat i on consi st ent  wi t h how 

l i mi t i ng i nst r uct i ons gener al l y  ar e t r eat ed.   See St at e v.  

Fawcet t ,  145 Wi s.  2d 244,  257,  426 N. W. 2d 91 ( Ct .  App.  1988) .  

¶47 The j ur y al so r epeat edl y hear d r ef er ences t o t he deat h 

of  Mi chael  Wol k.   Thi s i ncl uded t est i mony by al l  of  t he St at e' s 

wi t nesses t hat  ment i oned Mi chael ' s deat h i n one way or  anot her .   

I n addi t i on t o t he evi dence pr esent ed t o t he j ur y,  t he St at e 

ment i oned i n i t s openi ng st at ement  t hat  Mr s.  Wol k f ound her  

husband Mi chael  dead f r om an over dose.  

¶48 The st at ement s r el at ed t o Mi chael  Wol k ' s deat h di d not  

cause t he t r ue cont r over sy t o not  be t r i ed.   The r el evancy of  

t he t est i mony t hat  ment i oned Mi chael ' s deat h was t hat  i t  r el at ed 

t o hi s use of  mor phi ne.   The Medi cal  Exami ner ' s Of f i ce f ound i t  

was i n Mi chael ’ s bl ood.   I t  al so f ound mor phi ne on t he syr i nges 
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and ki t chen spoon.   The occur r ence of  Mi chael ' s over dose 

capt ur ed evi dence t hat  he had used mor phi ne.   Evi dence of  

Mi chael ' s mor phi ne use,  whi ch was est abl i shed wi t h t he t est i mony 

about  t he f i ndi ngs of  t he Medi cal  Exami ner ' s Of f i ce,  r el at ed t o 

t he St at e' s t heor y t hat  Banni st er  del i ver ed mor phi ne t o t he 

Wol ks.   Banni st er  hi msel f  even ent er ed i nt o an agr eement  t hat  

per mi t t ed t he admi ssi on of  t he evi dence.  

¶49 The j ur y al so hear d t est i mony r egar di ng t he 

ci r cumst ances sur r oundi ng Det ect i ve Car chesi  or der i ng Banni st er  

t o appear  at  t he pol i ce depar t ment  f or  an i nt er vi ew.   Banni st er  

cont ends t hat  t he St at e mi schar act er i zed hi s f ai l ur e t o appear  

at  t he pol i ce depar t ment .   Speci f i cal l y,  Banni st er  ar gues t he 

St at e di d t he f ol l owi ng i nappr opr i at e r edi r ect  exami nat i on of  

Det ect i ve Car chesi :  

Q:  On Febr uar y 17,  2003,  you t al ked t o t he 
def endant ,  cor r ect ? 

A:  Yes si r .  

Q:  And you t ol d hi m t o come i nt o t he Cudahy Pol i ce 
Depar t ment  on Febr uar y 18,  2003? 

A:  Yes si r .  

Q:  And he never  di d come i n,  di d he? 

A:  No,  he di d not .  

Banni st er  ar gues t hat  t he onl y pur pose f or  t he r edi r ect  

exami nat i on was t o emphasi ze t o t he j ur y Banni st er ' s f ai l ur e t o 

appear .     

¶50 The t est i mony r egar di ng Banni st er ' s f ai l ur e t o appear  

at  t he Cudahy Pol i ce Depar t ment  di d not  keep t he j ur y f r om 
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deci di ng t he r eal  cont r over sy.   The mat t er  does not  r i se t o t he 

l evel  t hat  we need t o exer ci se our  power  of  di scr et i onar y 

r ever sal .  

¶51 The St at e' s r ef er ence t o St even Wol k ' s ant i c i pat ed 

t est i mony,  pr esent at i on of  evi dence r el at ed t o Mi chael  Wol k ' s 

deat h,  and char act er i zat i on of  Banni st er ' s f ai l ur e t o appear  di d 

not  pr event  t he r eal  cont r over sy t o be t r i ed.   Accor di ngl y,  we 

decl i ne t o exer ci se our  power  t o gr ant  Banni st er  a new t r i al .    

I V 

¶52 Thi s case pr esent ed t wo i ssues.    Fi r st ,  di d t he St at e 

sat i sf y t he cor r obor at i on r ul e dur i ng t he cour se of  Banni st er ' s 

t r i al ?  We hol d t hat  t he St at e sat i sf i ed t he cor r obor at i on r ul e 

by cor r obor at i ng Banni st er ' s conf essi on wi t h t he pr esence of  

mor phi ne i n Mi chael  Wol k ' s body at  t he t i me of  hi s deat h,  whi ch 

const i t ut es a s i gni f i cant  f act .   Second,  shoul d t he cour t  gr ant  

Banni st er  a new t r i al  i n t he i nt er est  of  j ust i ce pur suant  t o 

Wi s.  St at .  § 751. 06?  We hol d t hat  t he r eal  cont r over sy i n t hi s  

case was t r i ed and do not  gr ant  Banni st er  a new t r i al .   

Accor di ngl y,  we r ever se t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and we af f i r m t he convi ct i on.   
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¶53 LOUI S B.  BUTLER,  JR. ,  J.    (dissenting).  The maj or i t y 

concl udes t hat  Edwar d Banni st er  shoul d not  be gr ant ed a new 

t r i al  i n t he i nt er est  of  j ust i ce upon hi s convi ct i on f or  

del i ver y of  a cont r ol l ed subst ance,  mor phi ne,  wher e j ur or s hear d 

evi dence concer ni ng Mi chael  Wol k' s deat h by mor phi ne over dose,  

and wher e t he pr osecut or  t hr eat ened t o char ge Banni st er  wi t h 

r eckl ess homi ci de i n t he deat h of  Mi chael  Wol k i n or der  t o 

secur e Banni st er ' s agr eement  not  t o obj ect  at  t r i al  t o t he 

admi ssi on of  evi dence r el at i ng t o Mi chael  Wol k ' s deat h.   Because 

t he evi dence of  Mi chael  Wol k ' s deat h was hi ghl y pr ej udi c i al  i n 

nat ur e,  and t he means by whi ch t he pr osecut or  secur ed admi ssi on 

of  t hi s evi dence wer e quest i onabl e at  best ,  I  concl ude t hat  

Banni st er  shoul d be gr ant ed a new t r i al  i n t he i nt er est  of  

j ust i ce.   Accor di ngl y,  I  r espect f ul l y di ssent .  

¶54 On t he mor ni ng of  Banni st er ' s j ur y t r i al ,  of f - t he-

r ecor d di scussi ons bet ween t he par t i es and t he cour t  l ef t  t he 

pr osecut or  wi t h t he i mpr essi on t hat  t he cour t  bel i eved t hat  

evi dence about  t he deat h of  Mi chael  Wol k woul d be undul y 

pr ej udi c i al  on a del i ver y of  cont r ol l ed subst ance char ge.   The 

pr osecut or  ar gued t hat  he needed t he evi dence of  Mi chael  Wol k ' s  

deat h t o cor r obor at e Banni st er ' s conf essi on and pr ove t he 

del i ver y char ge.   The pr osecut i on not i f i ed t he cour t  t hat  i t  

woul d be pr epar ed t o f i l e an amended i nf or mat i on char gi ng 

Banni st er  wi t h f i r st - degr ee i nt ent i onal  homi ci de unl ess 

Banni st er  agr eed not  t o obj ect  t o evi dence of  Mi chael  Wol k ' s 



No.   2005AP767- CR. l bb 

 

2 
 

deat h dur i ng t he t r i al  on t he del i ver y char ge.   Banni st er  chose 

not  t o obj ect  t o t hat  evi dence,  and t he char ge was not  amended.  

¶55 The pr osecut i on r ef er r ed t o Mi chael  Wol k ' s deat h 

dur i ng i t s openi ng st at ement .   " Dr ugs ki l l ed [ St even Wol k ' s]  

br ot her . "   The St at e cal l ed f our  wi t nesses,  each of  whom 

t est i f i ed t o var i ous aspect s of  Mi chael  Wol k ' s deat h,  i ncl udi ng 

t he aut opsy r esul t s and cause of  deat h.   Ot her  t han Banni st er ' s 

conf essi on,  no t est i mony r egar di ng any del i ver y was of f er ed i nt o 

evi dence.  

¶56 Evi dence of  t he mor phi ne f ound i n Mi chael  Wol k ' s  bl ood 

may have been r el evant  t o est abl i shi ng cor r obor at i on of  

Banni st er ' s conf essi on i n or der  t o pr ove t he del i ver y char ge.   

Maj or i t y op. ,  ¶34.   Evi dence of  Mi chael  Wol k ' s deat h,  on t he 

ot her  hand,  was i r r el evant  t o t he del i ver y char ge,  and was 

hi ghl y pr ej udi c i al .   Maj or i t y op. ,  ¶35 ( " Mi chael ' s deat h does 

not  make t he f act  s i gni f i cant  f or  t he pur pose of  

cor r obor at i on. " ) .   I t  shoul d have been excl uded pur suant  t o 

Wi s.  St at .  § ( Rul e)  904. 02 ( " Evi dence whi ch i s not  r el evant  i s 

not  admi ssi bl e. " ) .  

¶57 The maj or i t y suggest s t hat  t est i mony r egar di ng 

Mi chael ' s deat h was r el evant  because i t  r el at ed t o hi s use of  

mor phi ne,  and t hat  Mi chael ' s mor phi ne use was r el evant  t o t he 

del i ver y char ge.   Maj or i t y op. ,  ¶48.   I  do not  di sput e t hat  

Mi chael ' s mor phi ne use may have been r el evant  i n t hi s case.   

Mi chael ' s deat h,  however ,  was not .   Mor eover ,  t hat  evi dence was 

ent i r el y unnecessar y and hi ghl y pr ej udi c i al .   As Judge Fi ne 

not ed i n hi s concur r ence,  " t he sol ut i on was t o ask f or  an 
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agr eement  t hat  Mi chael  Wol k possessed mor phi ne i n mi d- Januar y 

2003 wi t hout  t el l i ng t he j ur y t hat  he di ed as a r esul t . "   St at e 

v.  Banni st er ,  2006 WI  App 136,  ¶16,  294 Wi s.  2d 359,  720 

N. W. 2d 498,  ( Fi ne,  J. ,  concur r i ng) .  

¶58 I  r ecogni ze t hat  t hi s i s a di ssent i ng opi ni on.   Thus,  

whi l e I  st r ongl y di sagr ee t hat  t he evi dence r el at i ng t o 

Mi chael ' s deat h was r el evant ,  f or  pur poses of  t hi s di scussi on,  I  

wi l l  assume i t s r el evancy.   Never t hel ess,  we st i l l  have a bi g 

pr obl em.   Rel evant  evi dence may be excl uded i f  i t s  pr obat i ve 

val ue i s subst ant i al l y  out wei ghed by t he danger  of  unf ai r  

pr ej udi ce.   Wi s.  St at .  § ( Rul e)  904. 03.   " Evi dence i s 

pr ej udi c i al  i f  i t  has a t endency t o i nf l uence t he out come by 

i mpr oper  means or  i f  i t  appeal s t o t he j ur y ' s sympat hi es,  

ar ouses i t s sense of  hor r or ,  pr ovokes i t s i nst i nct  t o puni sh or  

ot her wi se causes a j ur y t o base i t s deci s i on on somet hi ng ot her  

t han t he est abl i shed pr oposi t i ons i n t he case. "   St at e v.  

Jackson,  216 Wi s.  2d 646,  667,  575 N. W. 2d 475 ( 1998)  ( c i t at i ons 

omi t t ed) .   Judge Fi ne cor r ect l y obser ves t hat  " [ w] avi ng t he 

' bl oody shi r t '  of  Wol k ' s over dose deat h i nvi t ed——i n t he most  

bl at ant  way——t he j ur y t o consi der  t he evi dence as pr ovi ng t hat ,  

beyond t he del i ver y- char ge,  Banni st er  was al so gui l t y of  

homi ci de. "   Banni st er ,  294 Wi s.  2d 359,  ¶16 ( Fi ne,  J. ,  

concur r i ng) .   The st at e' s case cl ear l y appeal ed t o t he j ur y ' s 

sympat hi es,  ar oused i t s sense of  hor r or ,  pr ovoked i t s i nst i nct s 

t o puni sh,  and caused t he j ur y t o base i t s deci s i on on t he f act  

t hat  Mi chael  Wol k i s dead.  
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¶59 I f  i t  appear s f r om t he r ecor d t hat  t he r eal  

cont r over sy has not  been f ul l y t r i ed,  we may r ever se t he 

j udgment  and or der  a new t r i al ,  as necessar y t o accompl i sh t he 

ends of  j ust i ce.   Wi s.  St at .  § 751. 06.   When t he r eal  

cont r over sy has not  been t r i ed,  we may use our  power  of  

di scr et i onar y r ever sal  wi t hout  f i r st  f i ndi ng a pr obabi l i t y  of  a 

di f f er ent  r esul t  on r et r i al .   Vol l mer  v.  Luet y,  156 Wi s.  2d 1,  

19,  456 N. W. 2d 797 ( 1990) .   We have used t hi s power  t o r ever se 

j udgment s,  af t er  concl udi ng t hat  t he r eal  cont r over sy was not  

t r i ed,  because t he j ur y had bef or e i t  evi dence whi ch shoul d have 

been excl uded.   I d.  at  20 ( c i t i ng Logan v.  St at e,  43 

Wi s.  2d 128,  137,  168 N. W. 2d 171 ( 1969) ;  St at e v.  Peni gar ,  139 

Wi s.  2d 569,  578,  408 N. W. 2d 28 ( 1987) ) .   That  i s pr eci sel y t he 

s i t uat i on we ar e pr esent ed wi t h her e.  

¶60 Bef or e t he t r i al ,  t he pr osecut or  t ol d Banni st er ' s 

at t or ney t hat  t he St at e di d not  bel i eve i t  had suf f i c i ent  

evi dence t o pr ove a r eckl ess homi ci de char ge.   Yet ,  t he 

pr osecut or  was pr epar ed t o f i l e an amended char ge f or  f i r st -

degr ee r eckl ess homi ci de unl ess Banni st er  agr eed t o wi t hdr aw hi s  

obj ect i on t o al l owi ng evi dence concer ni ng Mi chael  Wol k ' s deat h 

dur i ng t he t r i al  on t he del i ver y of  cont r ol l ed subst ance char ge.   

Judge Fi ne got  i t  r i ght  when he opi ned:  

 I f  t he pr osecut or  bel i eved he coul d pr ove t hat  
Banni st er  had gi ven Mi chael  Wol k t he mor phi ne t hat  
caused Mi chael  Wol k ' s deat h,  he shoul d have st ayed 
wi t h t he f i r st - degr ee- r eckl ess- homi ci de char ge and l et  
t he j ur y deci de Banni st er ' s gui l t  or  i nnocence on t hat  
char ge.   I f  t he pr osecut or  di d not  bel i eve t hat  he 
coul d pr ove t hat  Banni st er  had gi ven Mi chael  Wol k t he 
mor phi ne t hat  caused Mi chael  Wol k ' s deat h,  t hen hi s 
back- door  use of  t he deat h- evi dence was i mpr oper .  
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Banni st er ,  294 Wi s.  2d 359,  ¶24 ( Fi ne,  J. ,  concur r i ng) .   I  

whol ehear t edl y agr ee.   Evi dence suggest i ng t hat  Banni st er  

pr ovi ded Wol k wi t h t he dr ugs t hat  k i l l ed hi m shoul d not  have 

been hear d by t he j ur y dur i ng a dr ug t r i al .  

¶61 I n my vi ew,  Banni st er  has not  r ecei ved a f ai r  t r i al .   

The r eal  cont r over sy,  del i ver y of  cont r ol l ed subst ances,  has not  

been f ul l y t r i ed.   Taki ng i nt o account  Banni st er ' s conf essi on 

t hat  he had gi ven Mi chel  Wol k  some mor phi ne,  t he evi dence 

r egar di ng Mi chael  Wol k ' s deat h c l ear l y appeal ed t o t he j ur y ' s 

sympat hi es,  ar oused i t s sense of  hor r or ,  pr ovoked i t s i nst i nct s 

t o puni sh,  and caused t he j ur y t o base i t s deci s i on on t he f act  

t hat  Mi chael  Wol k i s dead and t he dr ugs Banni st er  gave Mi chael  

Wol k may have ki l l ed hi m.   Under  t hese ci r cumst ances,  I  woul d 

i nvoke our  power  of  di scr et i onar y r ever sal  pur suant  t o 

Wi s.  St at .  § 751. 06,  and or der  a new t r i al .  

¶62 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .    

¶63 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent i ng opi ni on.  
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