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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  r ever si ng a j udgment  of  t he 

Mi l waukee Count y Ci r cui t  Cour t ,  Jef f r ey A.  Kr emer s,  Judge.   

Mi l waukee Reg’ l  Med.  Ct r . ,  I nc.  v.  Ci t y of  Wauwat osa,  2006 WI  

App 139,  295 Wi s.  2d 211,  720 N. W. 2d 161.   The cour t  of  appeal s 

r ever sed a j udgment  t hat  t he Mi l waukee Regi onal  Medi cal  Cent er ,  

I nc.  ( MRMC)  was ent i t l ed t o a pr oper t y t ax exempt i on under  
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Wi s.  St at .  § 70. 11( 2) 1 f or  l and t hat  MRMC l eases f r om Mi l waukee 

Count y ( t he Count y)  as wel l  as t he day car e f ac i l i t y  t hat  MRMC 

bui l t  on t he l and.    

¶2 The case commenced i n 2004 when MRMC r equest ed 

r ei mbur sement  f or  pr oper t y t axes pai d under  pr ot est  t o t he Ci t y  

of  Wauwat osa ( t he Ci t y)  f or  t he l eased l and and t he day car e 

f aci l i t y .   I n 2003 t he Ci t y assessed pr oper t y t axes f or  2001,  

2002,  and 2003 agai nst  MRMC f or  t hi s pr oper t y,  whi ch had been 

t ax- exempt  pr i or  t o t hat  t i me.   MRMC pai d t he pr oper t y t axes f or  

al l  t hr ee year s under  pr ot est  and f i l ed a c l ai m wi t h t he Ci t y t o 

r ecover  t he t axes.   The Ci t y di sal l owed t he cl ai m,  wher eupon 

MRMC f i l ed sui t  i n c i r cui t  cour t ,  c l ai mi ng t he pr oper t y was t ax-

exempt  under  ei t her  Wi s.  St at .  § 70. 11( 2)  or  ( 4) . 2  Bot h par t i es 

moved f or  summar y j udgment .   The ci r cui t  cour t  gr ant ed MRMC’ s 

mot i on,  hol di ng t hat  t he pr oper t y was t ax- exempt  under  

§ 70. 11( 2)  because t he pr oper t y was owned by t he Count y.   The 

cour t  al so made a non- di sposi t i ve det er mi nat i on t hat  t he 

pr oper t y was not  t ax- exempt  under  § 70. 11( 4) .    

¶3 The Ci t y appeal ed,  and MRMC cr oss- appeal ed.   The cour t  

of  appeal s r ever sed,  hol di ng t hat  t he pr oper t y was not  exempt  

f r om t axat i on under  ei t her  Wi s.  St at .  § 70. 11( 2)  or  ( 4) .   

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se i ndi cat ed.    

2 Wi sconsi n St at .  § 70. 11( 2)  exempt s pr oper t y owned by 
muni ci pal i t i es f r om pr oper t y t ax.   Wi sconsi n St at .  § 70. 11( 4)  
exempt s pr oper t y t hat  i s  used by an educat i onal  associ at i on f or  
educat i onal  pur poses f r om pr oper t y t ax.  
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Mi l waukee Reg’ l  Med.  Ct r . ,  295 Wi s.  2d 211,  ¶¶ 32,  36.   We 

gr ant ed MRMC' s pet i t i on f or  r evi ew.  

¶4 The ul t i mat e i ssue i s whet her  t he l eased l and and day 

car e f aci l i t y  ( col l ect i vel y,  t he pr oper t y)  ar e exempt  f r om 

pr oper t y t axat i on.   MRMC asks us t o deci de t hat  t he Count y i s 

t he " benef i c i al  owner "  of  t he pr oper t y so t hat  t he pr oper t y i s 

exempt  f r om t axat i on under  Wi s.  St at .  § 70. 11( 2) .   The Ci t y  asks 

us t o deci de t hat  MRMC i s t he " benef i c i al  owner "  of  t he pr oper t y  

and i s,  t her ef or e,  subj ect  t o t axat i on.   We ar e al so asked t o 

det er mi ne whet her  MRMC qual i f i es f or  t ax exempt i on under  

§ 70. 11( 4)  as an educat i onal  associ at i on.  

¶5 We concl ude t hat  MRMC,  not  t he Count y,  i s  t he 

benef i c i al  owner  of  t he pr oper t y  at  t he pr esent  t i me so t hat  t he 

pr oper t y i s not  t ax- exempt  under  Wi s.  St at .  § 70. 11( 2) ,  and t hat  

t he pr oper t y does not  qual i f y f or  a t ax exempt i on under  

Wi s.  St at .  § 70. 11( 4)  because MRMC i s not  an educat i onal  

associ at i on because i t s pr i mar y pur pose i s not  educat i onal .   

Consequent l y,  we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

FACTUAL BACKGROUND 

¶6 The par t i es st i pul at ed t o t he f act s.   Hence,  t he 

f ol l owi ng f act s ar e t aken l ar gel y f r om t he st i pul at i on and t he 

suppl ement ar y document s whi ch suppor t  t he st i pul at i on,  

especi al l y t he l ease.  

¶7 MRMC i s a vol unt ar y consor t i um of  gover nment al  and 

pr i vat e nonpr of i t  i nst i t ut i ons,  i ncl udi ng t he f ol l owi ng:  

Chi l dr en’ s Hospi t al  of  Wi sconsi n,  Fr oedt er t  Hospi t al ,  t he 

Medi cal  Col l ege of  Wi sconsi n,  Cur at i ve Car e Net wor k,  Mi l waukee 
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Count y Behavi or al  Heal t h Di v i s i on,  and t he Bl ood Cent er  of  

Sout heast er n Wi sconsi n.   I t  i s  or gani zed under  Wi s.  St at .  ch.  

181 as a nonpr of i t ,  nonst ock Wi sconsi n cor por at i on.   As a 

char i t abl e or gani zat i on under  I nt er nal  Revenue Code § 501( c) ( 3) ,  

MRMC i s exempt  f r om f eder al  i ncome t axat i on.   See 26 U. S. C.  

§ 501( a) ,  ( c) ( 3) .  

¶8 Accor di ng t o MRMC’ s byl aws,  MRMC has t wo pur poses:   

( 1)  t o ai d and suppor t  t he devel opment  and 
pr ovi s i on of  heal t h ser vi ces i n t he Mi l waukee r egi on 
by assi st i ng i t s  member s t o devel op and oper at e,  hi gh-
qual i t y,  ef f i c i ent  and ef f ect i ve pr ogr ams of  
educat i on,  r esear ch and pat i ent  car e;  ( 2)  t o 
f aci l i t at e t he ef f i c i ent  devel opment  and f unct i oni ng 
of  t he Medi cal  Cent er  Campus.    

¶9 MRMC l eases l and f r om t he Count y pur suant  t o a l ease 

agr eement  dat ed June 12,  1990.   The l and i s appr oxi mat el y 1. 75 

acr es and i s l ocat ed at  8624 Wat er t own Pl ank Road i n Wauwat osa.   

The Count y hol ds t i t l e t o t he l and.   The l and was l eased t o MRMC 

f or  t he speci f i c  pur pose of  per mi t t i ng MRMC t o bui l d a day car e 

f aci l i t y .  

¶10 The l ease agr eement  r uns f or  50 year s,  begi nni ng June 

12,  1990,  and endi ng June 11,  2040.   For  t he f i r st  30 year s of  

t he l ease,  MRMC i s t o pay t he Count y $1. 00 per  year  i n r ent  f or  

t he l and.   For  t he r emai ni ng 20 year s,  MRMC i s t o pay t he Count y 

r ent  at  an agr eed upon mar ket  r at e.   I f  t he par t i es cannot  agr ee 

upon a mar ket  r at e,  t he r ent  shal l  be set  at  10 per cent  of  t he 

f ai r  mar ket  val ue of  t he l and,  not  i ncl udi ng i ncr eased val ue due 

t o i mpr ovement s made by MRMC.   I f  t he par t i es cannot  agr ee on a 



No.   2005AP1160 

 

5 
 

f ai r  mar ket  val ue,  t he l ease pr ovi des a pr ocess f or  det er mi ni ng 

a val ue.  

¶11 The pr oper t y must  be used t o oper at e a day car e 

pr ogr am t hat  i s avai l abl e t o empl oyees and st udent s of  MRMC’ s 

member s and af f i l i at es,  as wel l  as t he gener al  publ i c.   The 

l ease pr ovi des t hat  MRMC had t o const r uct  a day car e f aci l i t y  

t hat  coul d ser ve at  l east  140 chi l dr en,  and t hi s was 

accompl i shed i n 1991. 3  MRMC may not  subl et ,  assi gn,  or  l ease 

space i n t he compl et ed f aci l i t y  wi t hout  t he Count y’ s pr i or  

appr oval .  

¶12 The cost  t o const r uct  t he day car e f aci l i t y  was t o be 

at  l east  $400, 000.   The Count y was r equi r ed t o appr ove al l  

const r uct i on pl ans and mat er i al  changes t o t he pl ans af t er  

i ni t i al  appr oval .   I f  t he day car e f aci l i t y  had not  been 

" subst ant i al l y  compl et e[ d] "  wi t hi n t hr ee year s,  t he l ease woul d 

have been nul l  and voi d.   Dur i ng const r uct i on of  t he day car e 

f aci l i t y ,  MRMC was r equi r ed t o " mi ni mi ze any i nt er r upt i on of  

f ul l  and compl et e publ i c usage"  of  t he r oadways and t o " r est or e 

al l  r oadways t o t he same or  s i mi l ar  condi t i on as exi st ed pr i or  

t o t he commencement  of  const r uct i on. "   

¶13 The l ease pr ovi des t hat  MRMC coul d f i nance 

const r uct i on of  t he day car e f aci l i t y  t hr ough var i ous means,  

i ncl udi ng mor t gagi ng i t s l easehol d i nt er est  i n t he l and.   The 

                                                 
3 I f  MRMC had not  been abl e t o obt ai n appr oval  f or  t he day 

car e f aci l i t y ,  i ncl udi ng t he necessar y l i censes,  per mi t s,  
cer t i f i cat es,  or  ot her  consent s,  MRMC coul d have decl ar ed t he 
l ease voi d wi t hi n 365 days of  s i gni ng t he l ease.  



No.   2005AP1160 

 

6 
 

l ease f ur t her  pr ovi des t hat  t he Count y woul d consi der  any 

modi f i cat i on of  t he l ease necessar y f or  MRMC t o r ecei ve 

f i nanci ng.   Such modi f i cat i on i ncl uded subor di nat i on of  t he 

Count y’ s f ee i nt er est  i n t he l and.   MRMC f i nanced t he 

const r uct i on of  t he day car e f aci l i t y  t hr ough t ax- exempt  bonds.   

MRMC pays t he debt  ser vi ce on t hese bonds.  

¶14 Af t er  seeki ng t he Count y’ s appr oval  f or  i t s  

const r uct i on pl ans,  MRMC bui l t  a day car e f aci l i t y  i n accor dance 

wi t h t he t er ms of  t he l ease.   The compl et ed day car e f aci l i t y 

" i s a t wo- st or y f aci l i t y  cust om- desi gned f or  chi l d car e and 

i ncl udes 16 cl assr ooms,  2 of f i ces,  k i t chen,  i ndoor  pl ay ar ea,  

mechani cal  r oom,  and adul t  and chi l dr en’ s bat hr ooms.  Ther e ar e 

f our  f enced pat i os,  t wo f enced pl aygr ound ar eas,  a gar age and 

t wo par ki ng l ot s wi t h 59 sur f ace par ki ng st al l s. "   The f enci ng 

was r equi r ed by t he l ease agr eement .   I n addi t i on,  t he l ease 

per mi t t ed MRMC t o af f i x  s i gns on t he ext er i or  of  t he day car e 

f aci l i t y  and on t he l and i n accor dance wi t h s i ze and desi gn 

r equi r ement s and wi t h pr i or  wr i t t en consent  of  t he Count y ' s 

Di r ect or  of  Heal t h and Human Ser vi ces.   The l ease al so r equi r ed 

MRMC t o obt ai n per mi ssi on bef or e const r uct i ng a par ki ng l ot .  

¶15 Ti t l e t o t he day car e f aci l i t y  i s  wi t h MRMC unt i l  t he 

expi r at i on or  t er mi nat i on of  t he l ease.   Upon expi r at i on or  

t er mi nat i on,  MRMC may r emove any f i xt ur es,  equi pment ,  or  

di spl ays i t  i nst al l ed or  any ot her  per sonal  pr oper t y.   Ti t l e t o 

al l  r emai ni ng per sonal  pr oper t y,  f i x t ur es,  equi pment ,  di spl ays,  

al ong wi t h t he t i t l e t o t he day car e f aci l i t y  wi l l  vest  wi t h t he 

Count y.   However ,  shoul d MRMC make,  wi t h pr i or  wr i t t en consent  
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of  t he Count y,  any " subst ant i al  capi t al  expendi t ur es"  i n t he t en 

year s pr i or  t o t he t er mi nat i on of  t he l ease,  t he Count y must  

r ei mbur se MRMC f or  t he expendi t ur es.  

¶16 The l ease al so cont ai ns post - const r uct i on r equi r ement s 

f or  MRMC.   MRMC i s r equi r ed t o pay t he Count y f or  wat er  and 

sewage ser vi ces and t o pur chase el ect r i c i t y f r om t he Count y;  

however ,  t he el ect r i c i t y pr ovi s i on was made opt i onal  t hr ough an 

amendment .   MRMC must  pr ovi de pr emi ses secur i t y f or  t he i nt er i or  

of  t he day car e f aci l i t y  and must  pay t he Count y pr o r at a f or  

ext er i or  secur i t y of  common ar eas.   Fur t her mor e,  MRMC i s  

r equi r ed t o obt ai n hazar d i nsur ance f or  up t o 80 per cent  of  t he 

i nsur abl e val ue of  t he day car e f aci l i t y  nami ng t he Count y as a 

co- i nsur ed.   MRMC i s al so r equi r ed t o obt ai n publ i c l i abi l i t y  

i nsur ance nami ng t he Count y as an addi t i onal  i nsur ed.   MRMC must  

mai nt ai n and r epai r  t he pr oper t y.   The Count y ent er ed i nt o an 

agr eement  wi t h t he Ci t y t hat  made t he Count y r esponsi bl e f or  

par t  of  t he const r uct i on cost s of  a f i r e st at i on i n t he v i c i ni t y  

as wel l  as t he cost  of  15 addi t i onal  f i r e f i ght i ng posi t i ons;  

t he l ease r equi r es MRMC t o pay i t s pr o r at a shar e of  t hese 

cost s.  

¶17 The Count y r et ai ned cer t ai n r i ght s over  t he pr oper t y.   

The Count y must  appr ove al l  addi t i onal  pr oj ect s cost i ng over  

$50, 000 and al l  al t er at i ons,  addi t i ons,  or  i mpr ovement s t o t he 

day car e f aci l i t y .   The Count y r et ai ns t he r i ght ,  af t er  

pr ovi di ng MRMC pr i or  wr i t t en not i ce,  t o " ent er  i nt o and upon t he 

Pr emi ses at  r easonabl e t i mes f or  t he pur pose of  exami ni ng and 

i nspect i ng whet her  [ MRMC]  has or  i s per f or mi ng [ t he]  covenant s 
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set  f or t h i n t hi s Lease. "   Addi t i onal l y,  t he Count y r et ai ns t he 

r i ght  t o i nspect  i t s ut i l i t y  l i nes at  any t i me wi t hout  not i ce.   

¶18 I f  t he pr oper t y i s condemned i n whol e or  i n par t  

dur i ng t he t er m of  t he l ease,  such t hat  i n MRMC’ s " sol e opi ni on"  

t he pr oper t y i s unsui t abl e f or  t he cont i nuat i on of  t he day car e 

f aci l i t y ,  t he l ease shal l  t er mi nat e.   The Count y i s ent i t l ed t o 

any condemnat i on awar d at t r i but ed t o t he val ue of  t he l and,  

count y- owned ut i l i t y  l i nes,  or  ut i l i t y  t unnel ;  MRMC i s ent i t l ed 

t o t he bal ance.   I f  MRMC deems t he pr oper t y st i l l  sui t abl e f or  

t he oper at i on of  t he day car e f aci l i t y ,  MRMC i s r equi r ed t o use 

t he condemnat i on awar d,  excl usi ve of  t he por t i on of  t he awar d 

at t r i but abl e t o t he par t i al  t aki ng of  t he Count y ' s under gr ound 

ut i l i t y  f aci l i t i es,  t o r est or e t he pr oper t y t o i t s st at e bef or e 

t he t aki ng,  and t he l ease shal l  cont i nue. 4  Any r emai ni ng 

condemnat i on awar d i s t o be spl i t  bet ween t he Count y and MRMC,  

wi t h t he Count y r ecei v i ng f unds at t r i but abl e t o t he l and and t he 

MRMC r ecei v i ng t he bal ance.    

¶19 I f  t he day car e f aci l i t y  i s  damaged by f i r e or  ot her  

casual t y,  MRMC has t he r i ght  t o t er mi nat e t he l ease wi t hi n s i x 

mont hs of  t he event  i f ,  at  i t s  " sol e di scr et i on, "  t he day car e 

f aci l i t y  i s  no l onger  usabl e.   I f  MRMC t er mi nat es t he l ease,  

MRMC must ,  at  t he Count y ' s wr i t t en r equest ,  " demol i sh and r emove 

t he [ day car e f aci l i t y ]  f r om t he [ l and]  and r est or e t he r eal  

est at e compr i s i ng of  t he [ l and]  t o t he ext ent  possi bl e t o t he 

                                                 
4 MRMC i s not  r equi r ed t o f ol l ow t he or i gi nal  pl an,  pr ovi ded 

t hat  t he qual i t y of  t he day car e f aci l i t y  r emai ns t he same.  



No.   2005AP1160 

 

9 
 

condi t i on at  t he commencement  of  const r uct i on of  t he [ day car e 

f ] aci l i t y . "   I n addi t i on,  i f  MRMC t er mi nat es t he l ease,  t he 

Count y no l onger  has a c l ai m t o i nsur ance pr oceeds f r om t he 

casual t y,  " except  t o t he ext ent  of  damage or  dest r uct i on of  [ t he 

Count y ' s]  under gr ound ut i l i t y  f aci l i t i es. "   However ,  i f  MRMC 

does not  t er mi nat e t he l ease,  t he i nsur ance pr oceeds must  be 

used t o r est or e t he day car e f aci l i t y ,  i ncl udi ng t he Count y’ s 

under gr ound ut i l i t i es.  

¶20 I n accor dance wi t h t he l ease,  MRMC uses t he day car e 

f aci l i t y  as a chi l d day car e pr ogr am t hat  ser ves t he empl oyees 

and st udent s of  MRMC’ s member s and af f i l i at es and t he gener al  

publ i c.   Thi s chi l d day car e pr ogr am i s cal l ed Campus Chi l d 

Car e.   Begi nni ng i n 1998 MRMC cont r act ed wi t h Chi l dt i me 

Chi l dr en’ s Cent er s,  I nc.  ( Chi l dt i me)  f or  t he management  and 

oper at i on of  Campus Chi l d Car e.   Chi l dt i me i s  a whol l y- owned 

subsi di ar y of  Chi l dt i me Lear ni ng Cent er s,  I nc. ,  a f or - pr of i t  

Mi chi gan cor por at i on.   Chi l dt i me i s not  a r el at ed or gani zat i on 

of  MRMC and does not  l ease or  hol d any i nt er est  i n t he pr oper t y.   

Fr om 2001 t hr ough 2003,  MRMC pai d Chi l dt i me a f l at  f ee r angi ng 

bet ween $48, 000 and $60, 000.  

¶21 Campus Chi l d Car e i s open t o t he gener al  publ i c,  and 

no pr ef er ence i s of f er ed t o MRMC empl oyees or  st udent s.   

However ,  f r om 2001 t hr ough 2003 over  hal f  of  al l  chi l dr en 

enr ol l ed had par ent s who wer e af f i l i at ed wi t h MRMC or  Chi l dt i me.   

Al l  par ent s ar e char ged t he same f ee f or  chi l d car e ser vi ces,  

based upon a f i xed f ee schedul e,  r egar dl ess of  t hei r  af f i l i at i on 

wi t h MRMC.  
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¶22 Campus Chi l d Car e of f er s a cur r i cul um t hat  i s  t ai l or ed 

t o chi l dr en of  var yi ng ages.   Di f f er ent  pr ogr ams ar e of f er ed f or  

chi l dr en r angi ng f r om i nf ant s t hr ough school  age.   Al l  pr ogr ams 

have educat i onal  component s.   Campus Chi l d Car e i s accr edi t ed by 

t he Nat i onal  Associ at i on f or  t he Educat i on of  Young Chi l dr en,  

whi ch eval uat es pr ogr ams based upon educat i onal  i nt er act i on 

bet ween t eacher s and chi l dr en and r evi ews Campus Chi l d Car e’ s 

cur r i cul um.   Many of  t he Chi l dt i me i nst r uct or s wer e t aught  or  

cer t i f i ed i n chi l dhood educat i on.  

PROCEDURAL BACKGROUND 

¶23 I n 2003 MRMC t i mel y f i l ed a St at e of  Wi sconsi n 

Pr oper t y Tax Exempt i on Request  wi t h t he Wauwat osa Ci t y 

Assessor ’ s of f i ce pur suant  t o Wi s.  St at .  § 70. 11.   Fr om 1990 

t hr ough 2002,  t he Ci t y t r eat ed t he pr oper t y as exempt  f r om 

pr oper t y t ax.   However ,  on or  about  Jul y 14,  2003,  t he Ci t y 

Assessor  deni ed MRMC’ s pr oper t y t ax exempt i on r equest ,  and on 

Oct ober  30,  2003,  t he Ci t y i nvoi ced MRMC f or  pr oper t y t axes f r om 

2001 and 2002.   The t axes assessed wer e $31, 920. 56 f or  2001 and 

$38, 384. 84 f or  2002,  based upon assessed pr oper t y val ues of  

$1, 013, 800 and $1, 634, 300,  r espect i vel y.   I n December  2003 t he 

Ci t y i nvoi ced MRMC f or  a 2003 pr oper t y t ax of  $40, 271. 26,  based 

upon an assessed val ue of  $1, 634, 300.  

¶24 MRMC t i mel y pai d t he pr oper t y t axes f or  al l  t hr ee 

year s,  t ot al i ng $110, 576. 66.   I t  di d so under  pr ot est ,  and i t  

t i mel y f i l ed a c l ai m wi t h t he Ci t y t o r ecover  t he pr oper t y t axes  

f or  al l  t hr ee year s on gr ounds t hat  t he pr oper t y was t ax- exempt .   

On Apr i l  7,  2004,  t he Ci t y di sal l owed MRMC’ s c l ai m f or  r ef und,  
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and MRMC t i mel y f i l ed t hi s act i on i n c i r cui t  cour t ,  pur suant  t o 

Wi s.  St at .  § 74. 35( 3) ( d) . 5  MRMC cl ai med t hat  t he pr oper t y i s  

exempt  f r om pr oper t y t ax under  one of  t wo pr ovi s i ons:  ( 1)  under  

Wi s.  St at .  § 70. 11( 2)  because t he l and i s owned by t he Count y;  

or  ( 2)  under  § 70. 11( 4)  because MRMC i s  an educat i onal  

associ at i on.  

¶25 MRMC and t he Ci t y bot h moved f or  summar y j udgment .   

The ci r cui t  cour t  gr ant ed MRMC’ s mot i on,  hol di ng t hat  t he 

pr oper t y was exempt  f r om pr oper t y t ax under  

Wi s.  St at .  § 70. 11( 2)  and di r ect i ng t he Ci t y t o r ef und MRMC’ s 

pr oper t y t axes f or  t hr ee year s on t he pr oper t y.   The ci r cui t  

cour t  al so concl uded t hat  t he pr oper t y was not  t ax- exempt  under  

§ 70. 11( 4) ,  t hough t hi s concl us i on was not  di sposi t i ve.   The 

Ci t y appeal ed t he hol di ng t hat  t he pr oper t y was t ax- exempt  under  

§ 70. 11( 2) ,  and MRMC cr oss- appeal ed t he concl usi on t hat  t he 

pr oper t y was not  t ax- exempt  under  § 70. 11( 4) .  

¶26 The cour t  of  appeal s r ever sed.   The cour t  of  appeal s 

synt hesi zed t he case l aw t o f or m a t wo- par t  t est  t o det er mi ne 

t he benef i c i al  owner shi p of  pr oper t y l eased f r om a t ax- exempt  

ent i t y l i ke a count y.   The cour t ' s  t est  was t hat  " t he t ax- exempt  

ent i t y i s t he benef i c i al  owner  of  t he pr oper t y i f  i t :  ( 1)  get s  

not - i nconsequent i al  benef i t s f r om t he pr oper t y,  and ( 2)  has 

                                                 
5 Wi sconsi n St at .  § 74. 35( 3) ( d)  pr ovi des,  " I f  t he t axat i on 

di st r i ct  di sal l ows t he cl ai m,  t he c l ai mant  may commence an 
act i on i n c i r cui t  cour t  t o r ecover  t he amount  of  t he c l ai m not  
al l owed.   The act i on shal l  be commenced wi t hi n 90 days af t er  t he 
c l ai mant  r ecei ves not i ce by cer t i f i ed or  r egi st er ed mai l  t hat  
t he c l ai m i s di sal l owed. "   Wi s.  St at .  § 74. 35( 3) ( d) .  
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subst ant i al  cont r ol  f ocused on pr eser vi ng or  enhanci ng t hose 

benef i t s. "   Mi l waukee Reg’ l  Med.  Ct r . ,  295 Wi s.  2d 211,  ¶29.   

" Wher e bot h aspect s ar e pr esent  .  .  .  t he pr oper t y i s exempt  

f r om t axat i on. "   I d.    

¶27 The cour t  of  appeal s concl uded t hat  t he Count y was not  

t he benef i c i al  owner  of  t he pr oper t y because ( 1)  t he Count y di d 

not  r ecei ve a suf f i c i ent ,  i mmedi at e benef i t  f r om t he pr oper t y;  

and ( 2)  t he Count y di d not  have suf f i c i ent  day- t o- day over si ght  

of  t he pr oper t y t o exer ci se cont r ol  over  t he pr oper t y.   I d. ,  

¶¶29,  32.   Ther ef or e,  MRMC was t he benef i c i al  owner  and t he 

pr oper t y was not  t ax- exempt  under  Wi s.  St at .  § 70. 11( 2) .   I d.   

Judge Ted Wedemeyer  di ssent ed f r om t hi s det er mi nat i on.  

¶28 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ’ s 

concl usi on t hat  MRMC was not  exempt  f r om pr oper t y t ax under  

Wi s.  St at .  § 70. 11( 4) .   The cour t  hel d t hat  MRMC was not  an 

educat i onal  associ at i on because i t  i s  not  " subst ant i al l y  and 

pr i mar i l y devot ed t o educat i onal  pur poses. "   I d. ,  ¶34.   Thus,  

t he t ax exempt i on under  § 70. 11( 4)  di d not  appl y,  and t he 

pr oper t y was not  exempt  f r om pr oper t y t axes f or  2001,  2002,  and 

2003.   I d. ,  ¶36.  

¶29 MRMC f i l ed a pet i t i on f or  r evi ew aski ng t hi s cour t  t o 

r evi ew whet her  t he pr oper t y was exempt  f r om t axat i on under  

ei t her  Wi s.  St at .  § 70. 11( 2)  or  ( 4) .   We gr ant ed r evi ew.   

STANDARD OF REVI EW 

¶30 Thi s case r equi r es t he cour t  t o i nt er pr et  and appl y 

Wi s.  St at .  § 70. 11( 2)  and ( 4) .   Const r uct i on of  a t ax exempt i on 

st at ut e under  a par t i cul ar  set  of  f act s pr esent s a quest i on of  
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l aw t hat  i s r evi ewed wi t hout  def er ence t o t he t r i al  cour t .   St .  

El i zabet h Hosp. ,  I nc.  v.  Ci t y of  Appl et on,  141 Wi s.  2d 787,  790-

91,  416 N. W. 2d 620 ( Ct .  App.  1987) .  

¶31 The par t y c l ai mi ng exempt i on f r om t axat i on bear s t he 

bur den of  showi ng t hat  pr oper t y i s exempt .   I d.  at  791.   Al l  

exempt i ons ar e st r i ct l y const r ued wi t h a pr esumpt i on of  

t axat i on.   Wi s.  St at .  § 70. 109. 6  However ,  whi l e an exempt i on 

shoul d be st r i c t l y const r ued,  t he const r uct i on must  st i l l  be 

r easonabl e.   Tr ust ees of  I nd.  Uni v.  v.  Town of  Rhi ne,  170 

Wi s.  2d 293,  299,  488 N. W. 2d 128 ( Ct .  App.  1992) .  

DI SCUSSI ON 

A.  Muni ci pal  Pr oper t y Exempt i on under  Wi s.  St at .  § 70. 11( 2)  

1.  Legal  Backgr ound 

¶32 Wi sconsi n St at .  § 70. 11( 2)  exempt s " [ p] r oper t y owned 

by any count y"  f r om gener al  pr oper t y t axes. 7  Fur t her mor e,  

                                                 
6 Wi sconsi n St at .  § 70. 109 st at es:  " Exempt i ons under  t hi s 

chapt er  shal l  be st r i ct l y const r ued i n ever y i nst ance wi t h a 
pr esumpt i on t hat  t he pr oper t y i n quest i on i s t axabl e,  and t he 
bur den of  pr oof  i s on t he per son who cl ai ms t he exempt i on. "   
Wi s.  St at .  § 70. 109.  

7 Wi sconsi n St at .  § 70. 11 pr ovi des t he f ol l owi ng:  

 The pr oper t y descr i bed i n t hi s sect i on i s 
exempt ed f r om gener al  pr oper t y t axes i f  t he pr oper t y 
i s exempt  under  sub.  ( 1) ,  ( 2) ,  ( 18) ,  ( 21) ,  ( 27)  or  
( 30) ;  i f  i t  was exempt  f or  t he pr evi ous year  and i t s 
use,  occupancy or  owner shi p di d not  change i n a way 
t hat  makes i t  t axabl e;  i f  t he pr oper t y was t axabl e f or  
t he pr evi ous year ,  t he use,  occupancy or  owner shi p of  
t he pr oper t y changed i n a way t hat  makes i t  exempt  and 
i t s owner ,  on or  bef or e Mar ch 1,  f i l es wi t h t he 
assessor  of  t he t axat i on di st r i ct  wher e t he pr oper t y 
i s l ocat ed a f or m t hat  t he depar t ment  of  r evenue 
pr escr i bes or  i f  t he pr oper t y di d not  exi st  i n t he 
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" [ l ] easi ng t he pr oper t y exempt  under  t hi s subsect i on,  r egar dl ess 

of  t he l essee and t he use of  t he l easehol d i ncome,  does not  

r ender  t hat  pr oper t y t axabl e. "   I d.    

¶33 The par t i es do not  di sput e t hat  t he Count y r et ai ns 

l egal  t i t l e t o t he l and.   However ,  r et ai ni ng l egal  t i t l e t o t he 

l and does not  guar ant ee t hat  t he Count y or  an equi val ent  

muni ci pal i t y wi l l  r emai n t he " owner "  of  pr oper t y f or  t ax 

exempt i on pur poses,  Ci t y of  Fr ankl i n v.  Cr yst al  Ri dge,  I nc. ,  180 

Wi s.  2d 561,  568,  509 N. W. 2d 730 ( 1994) ,  because " t axat i on or  

exempt i on depends not  upon t he l egal  t i t l e but  on t he st at us of  

                                                                                                                                                             
pr evi ous year  and i t s owner ,  on or  bef or e Mar ch 1,  
f i l es wi t h t he assessor  of  t he t axat i on di st r i ct  wher e 
t he pr oper t y i s l ocat ed a f or m t hat   t he depar t ment  of  
r evenue pr escr i bes.   Leasi ng a par t  of  t he pr oper t y 
descr i bed i n t hi s sect i on does not  r ender  i t  t axabl e 
i f  t he l essor  uses al l  of  t he l easehol d i ncome f or  
mai nt enance of  t he l eased pr oper t y or  const r uct i on 
debt  r et i r ement  of  t he l eased pr oper t y,  or  bot h,  and,  
except  f or  r esi dent i al  housi ng,  i f  t he l essee woul d be 
exempt  f r om t axat i on under  t hi s chapt er  i f  i t  owned 
t he pr oper t y.  Any l essor  who cl ai ms t hat  l eased 
pr oper t y i s exempt  f r om t axat i on under  t hi s chapt er  
shal l ,  upon r equest  by t he t ax assessor ,  pr ovi de 
r ecor ds r el at i ng t o t he l essor ’ s use of  t he i ncome 
f r om t he l eased pr oper t y.   Pr oper t y exempt ed f r om 
gener al  pr oper t y t axes i s:  

.  .  .  .   

( 2)  Muni ci pal  pr oper t y and pr oper t y of  cer t ai n 
di st r i ct s,  except i on.   Pr oper t y owned by any 
count y .  .  .  .   Leasi ng t he pr oper t y exempt  under  t hi s 
subsect i on,  r egar dl ess of  t he l essee and t he use of  
t he l easehol d i ncome,  does not  r ender  t hat  pr oper t y 
t axabl e.    

Wi s.  St at .  § 70. 11( 2)  ( emphasi s added) .    
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t he owner  of  t he benef i c i al  i nt er est  i n t he pr oper t y. "   St at e ex  

r el .  Wi s.  Uni v.  Bl dg.  Cor p.  v.  Bar ei s,  257 Wi s.  497,  505,  44 

N. W. 2d 259 ( 1950) .   Thus,  t he wor d " owned"  i n 

Wi s.  St at .  § 70. 11( 2)  means " benef i c i al  owner shi p,  not  mer e 

t echni cal  t i t l e. "   Mi t chel l  Aer o,  I nc.  v.  Ci t y of  Mi l waukee,  42 

Wi s.  2d 656,  660,  168 N. W. 2d 183 ( 1969) ;  see al so Am.  Mot or s 

Cor p.  v.  Ci t y of  Kenosha,  274 Wi s.  315,  80 N. W. 2d 363 ( 1957) .  

¶34 The Mi t chel l  Aer o cour t  r easoned as f ol l ows:  

[ T] he owner shi p of  pr oper t y by a muni ci pal i t y t o 
qual i f y f or  exempt i on under  sec.  70. 11( 2) ,  St at s. ,  
means r eal  or  t r ue owner shi p and not  paper  t i t l e onl y.   
Owner shi p i s of t en r ef er r ed t o i n l egal  phi l osophy as 
a bundl e of  st i cks or  r i ght s and one or  mor e of  t he 
st i cks may be separ at ed f r om t he bundl e and t he bundl e 
wi l l  s t i l l  be consi der ed owner shi p.   What  combi nat i on 
of  r i ght s l ess t han t he whol e bundl e wi l l  const i t ut e 
owner shi p i s a quest i on whi ch must  be det er mi ned i n 
each case i n t he cont ext  of  t he pur pose of  t he 
det er mi nat i on.   I n t hi s case f or  exempt i on one needs 
mor e t han t he t i t l e st i ck t o const i t ut e owner shi p.  

Mi t chel l  Aer o,  42 Wi s.  2d at  662.   Appl y i ng t hi s pr i nci pl e,  i t  

i s  evi dent  t hat  a muni ci pal i t y may t r ansf er  enough " st i cks"  f r om 

i t s bundl e t hat  i t  i s  no l onger  t he benef i c i al  owner  of  

pr oper t y.   On t he ot her  hand,  i t  may r et ai n enough " st i cks"  t o 

r et ai n benef i c i al  owner shi p,  even t hough i t  has l eased i t s 

pr oper t y.   See,  e. g. ,  Gebhar dt  v.  Ci t y of  West  Al l i s ,  89 

Wi s.  2d 103,  106,  278 N. W. 2d 465 ( 1979) .    

 ¶35 To det er mi ne whet her  MRMC or  t he Count y i s t he 

benef i c i al  owner ,  we l ook at  t he t ot al i t y of  t he f act s and 

ci r cumst ances sur r oundi ng t he case.   I d.  at  109.   We anal yze t he 

r i ght s and benef i t s of  each par t y t hat  ar e usual l y associ at ed 
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wi t h owner shi p,  i d. ,  and wei gh t he Count y’ s i ndi c i a of  owner shi p 

agai nst  MRMC’ s i ndi c i a of  owner shi p,  Cr yst al  Ri dge,  180 

Wi s.  2d at  568;  Mi t chel l  Aer o,  42 Wi s.  2d at  665. 8  We keep i n 

mi nd t hat  not  al l  " st i cks"  have t he same wei ght .    

¶36 We do not  under st and ei t her  par t y t o seek a 

modi f i cat i on of  exi st i ng pr i nci pl es on benef i c i al  owner shi p.   

Thus,  our  t ask i s t o appl y exi st i ng pr i nci pl es t o a par t i cul ar  

set  of  f act s.   Because t hi s cour t  has pr evi ousl y  made r ul i ngs i n 

t hr ee maj or  cases det er mi ni ng benef i c i al  owner shi p,  we t ur n t o 

t hose cases f or  l egal  pr ecedent .  

a.  Mi t chel l  Aer o,  I nc.  v.  Ci t y of  Mi l waukee 

¶37 I n Mi t chel l  Aer o,  we hel d t hat  Mi t chel l  Aer o was t he 

benef i c i al  owner  of  pr oper t y i t  l eased f r om Mi l waukee Count y and 

was t hus not  t ax- exempt .   Mi t chel l  Aer o,  42 Wi s.  2d at  665.   

Mi t chel l  Aer o oper at ed a " noncommer ci al  avi at i on busi ness"  out  

                                                 
8 The cour t  of  appeal s appl i ed a t wo- par t  t est  t o det er mi ne 

i f  t he muni ci pal i t y was t he benef i c i al  owner  under  
Wi s.  St at .  § 70. 11( 2) .   Mi l waukee Reg’ l  Med.  Ct r . ,  I nc.  v.  Ci t y 
of  Wauwat osa,  2006 WI  App 139,  ¶29,  295 Wi s.  2d 211,  720 
N. W. 2d 161.   The t est  st at ed t hat  " t he t ax- exempt  ent i t y i s t he 
benef i c i al  owner  of  t he pr oper t y i f  i t :  ( 1)  get s not -
i nconsequent i al  benef i t s f r om t he pr oper t y,  and ( 2)  has 
subst ant i al  cont r ol  f ocused on pr eser vi ng or  enhanci ng t hose 
benef i t s. "   I d.    

Whi l e such a t est  may be a usef ul  anal ysi s of  pr i or  case 
l aw,  i t  has t he pot ent i al  of  nar r owi ng t he i nqui r y t o excl ude or  
mi ni mi ze cer t ai n f act or s t hat  may be r el evant  but  do not  f al l  
squar el y wi t hi n t he benef i t s and cont r ol  f act or s .   We i nt er pr et  
pr evi ous cases as r equi r i ng a t ot al i t y of  t he c i r cumst ances t est  
i n whi ch t he cour t  eval uat es al l  t he f act s and ci r cumst ances 
sur r oundi ng t he case.   We wi l l  cont i nue t o appl y a t ot al i t y of  
t he c i r cumst ances t est .  
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of  Gener al  Mi t chel l  Fi el d. 9  I t  l eased par t  of  t he ai r por t  

gr ounds f r om Mi l waukee Count y.   I d.  at  658.   The l ease ext ended 

f or  20 year s wi t h an opt i on t o r enew f or  f i ve year s.   I d.  at  

663.    

¶38 Mi t chel l  Aer o pai d r ent  t o Mi l waukee Count y f or  t he 

l and and at t ached bui l di ngs i t  had l eased.   I d.   However ,  at  

t hat  t i me i t  di d not  pay r ent  f or  t wo hangar s t hat  Mi t chel l  Aer o 

bui l t  wi t h per mi ssi on on l eased l and, 10 even t hough,  upon 

compl et i on of  const r uct i on,  l egal  t i t l e t o t he t wo hangar s 

vest ed i n Mi l waukee Count y.   I d.   Fur t her mor e,  any al t er at i ons 

t o t he hangar s r equi r ed pr i or  appr oval  by Mi l waukee Count y and 

woul d not  be made at  Mi l waukee Count y ' s expense.   I d.    

¶39 Mi t chel l  Aer o was r esponsi bl e f or  mai nt ai ni ng t he 

hangar s,  t hough Mi l waukee Count y r emai ned r esponsi bl e f or  t he 

mai nt enance of  al l  ot her  st r uct ur es on t he l and.   I d.   Mi t chel l  

Aer o had t o acqui r e f i r e and ext ended i nsur ance cover age f or  one 

of  t he hangar s t o t he ext ent  of  80 per cent  of  t he i nsur abl e 

val ue,  and i t  was r equi r ed t o use al l  i nsur ance pr oceeds t o 

" i mmedi at e[ l y]  r epai r  any damage t o t he hangar . "   I d.  at  664.   

The l ease pr ovi ded t hat  i f  Mi l waukee Count y condemned t he l and,  

abandoned t he l and as an ai r  t er mi nal ,  or  br eached t he l ease,  

Mi l waukee Count y was r equi r ed t o pay Mi t chel l  Aer o an amount  

                                                 
9 Gener al  Mi t chel l  Fi el d i s  now Gener al  Mi t chel l  

I nt er nat i onal  Ai r por t .    

10 I n t he event  t hat  Mi t chel l  Aer o exer ci sed i t s 5- year  
opt i on,  Mi t chel l  Aer o was r equi r ed t o pay r ent  based on squar e 
f oot age f or  one of  t he t wo hangar s.   Mi t chel l  Aer o,  I nc.  v.  Ci t y 
of  Mi l waukee,  42 Wi s.  2d 656,  663,  168 N. W. 2d 183 ( 1969) .    
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equal  t o Mi t chel l  Aer o’ s " unamor t i zed i nvest ment "  i n t he 

hangar s.   I d.   I f  t he l and was condemned by ei t her  t he st at e or  

f eder al  gover nment ,  Mi t chel l  Aer o’ s onl y r ecour se was agai nst  

t he condemni ng gover nment .   I d.  

¶40 Thi s cour t  concl uded t hat ,  under  t he t er ms of  t he 

l ease,  some of  t he r i ght s usual l y associ at ed wi t h owner shi p wer e 

i n Mi t chel l  Aer o and ot her s wer e i n Mi l waukee Count y.   I d.  at  

665.   However ,  Mi l waukee Count y’ s cont r ol  over  t he hangar s was 

" not  i ndi cat i ve of  t r ue owner shi p but  concer n[ ed]  t he oper at i on 

of  t he ai r por t . "   I d.   I n ot her  wor ds,  t he count y ' s cont r ol  over  

t he hangar s concer ned i t s br oad over si ght  of  t he ai r por t ' s  

oper at i on and di d not  i mpede Mi t chel l  Aer o' s abi l i t y  t o use t he 

hangar s i n i t s busi ness,  t o t he excl usi on of  t he count y,  f or  t he 

l ease t er m.   Thi s cour t  concl uded t hat  Mi t chel l  Aer o' s 

ar r angement  wi t h Mi l waukee Count y di d " not  pass suf f i c i ent  

i nci dent s of  owner shi p wi t h t he paper  t i t l e t o const i t ut e t he 

count y t he t r ue owner  of  t he hangar s wi t hi n t he meani ng of  

' owned'  i n sec.  70. 11( 2) ,  St at s. "   I d.   We t her ef or e hel d 

Mi t chel l  Aer o t o be t he benef i c i al  owner  of  t he hangar s and 

subj ect  t o t axat i on.   I d.    

b.  Gebhar dt  v.  Ci t y of  West  Al l i s  

¶41 I n Gebhar dt ,  t he St at e of  Wi sconsi n l eased pr oper t y t o 

Ri char d Gebhar dt  and Wi l l i am Sommer  ( col l ect i vel y,  Gebhar dt )  f or  

10 year s wi t h an opt i on t o r enew f or  10 year s.   Gebhar dt ,  89 

Wi s.  2d at  104.   The pr oper t y i ncl uded an i ce skat i ng ar ena at  

t he Wi sconsi n St at e Fai r  Par k t hat  Gebhar dt  was r equi r ed t o 

bui l d pur suant  t o t he l ease.   I d.  at  104.   The Ci t y of  West  
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Al l i s  asser t ed t hat  Gebhar dt  was t he owner  of  t he i ce skat i ng 

ar ena,  whi l e Gebhar dt  asser t ed t he st at e was t he owner  f or  

Wi s.  St at .  § 70. 11( 1) 11 pr oper t y t ax exempt i on pur poses.   I d.  at  

105.   Thi s cour t  s i ded wi t h Gebhar dt .   I d.  at  114- 15.    

¶42 I n our  anal ysi s,  we obser ved t hat  Gebhar dt  possessed 

t he f ol l owi ng i ndi c i a of  owner shi p as ar t i cul at ed i n t he l ease:   

( 1)  t he bui l di ng was const r uct ed at  [ Gebhar dt ’ s]  sol e 
expense;  ( 2)  [ Gebhar dt ]  enj oyed t he use and benef i t s 
of  t he i ce ar ena f or  t en mont hs out  of  ever y year ;  ( 3)  
t he l ease r equi r e[ d Gebhar dt ]  t o mai nt ai n and keep t he 
pr emi ses i n pr oper  r epai r ;  ( 4)  [ Gebhar dt  was]  r equi r ed 
t o car r y f ul l  f i r e and ext ended cover age on t he 
bui l di ng and i t s cont ent s and ( 5)  under  t he t er ms of  
t he l ease [ Gebhar dt  bor e]  t he r i sk of  l oss shoul d t he 
i ce ar ena be dest r oyed dur i ng t he l ease per i od.  

I d.  at  109.    

 ¶43 I n concl udi ng t hat  Gebhar dt  was not  t he benef i c i al  

owner ,  we not ed t hat  t he benef i t s Gebhar dt  r ecei ved f r om t he 

pr oper t y wer e di st i nct l y di f f er ent  f r om t he benef i t s Mi t chel l  

Aer o r ecei ved.   I d.   Si gni f i cant l y,  unl i ke Mi t chel l  Aer o,  

Gebhar dt  was r equi r ed t o pay r ent  " based upon t he number  of  

year s s i nce t he commencement  of  t he l ease and a per cent age of  

t he gr oss r ecei pt s f r om t he oper at i on of  t he [ i ce ar ena] . "   I d.  

at  110.   Al so s i gni f i cant  was t he f act  t hat ,  unl i ke Mi t chel l  

Aer o' s 80 per cent  i nsur abl e i nt er est  i n t he pr oper t y,  Gebhar dt  

had an i nsur abl e i nt er est  i n t he pr oper t y t hat  di mi ni shed as t he 

                                                 
11 Wi sconsi n St at .  § 70. 11( 1)  pr ovi des a pr oper t y t ax 

exempt i on f or  st at e- owned pr oper t y t hat  i s  s i mi l ar  t o t he 
§ 70. 11( 2)  t ax exempt i on f or  pr oper t y owned by a muni ci pal i t y.    
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st at e came cl oser  t o acqui r i ng a f ul l  and compl et e possessor y 

i nt er est  i n t he pr oper t y when t he l ease expi r ed.   I d.  at  113.  

 ¶44 I n addi t i on,  t he st at e exer ci sed si gni f i cant  cont r ol  

over  t he i ce ar ena t hat  i nt er f er ed wi t h Gebhar dt ’ s busi ness 

oper at i on.   The st at e’ s cont r ol  i ncl uded:  ( 1)  sel ect i on of  t he 

l ocat i on f or  t he i ce ar ena and pr i or  appr oval  of  t he pl ans;  ( 2)  

owner shi p of  st r uct ur al  i mpr ovement s i f  t he l ease was t er mi nat ed 

because t he i ce ar ena was not  compl et ed by a speci f i c  day;  ( 3)  

l i mi t at i ons on Gebhar dt ’ s use of  t he i ce ar ena t o " i ce skat i ng 

r el at ed spor t s and r ecr eat i on; "  ( 4)  excl usi ve r i ght  t o use t he 

ar ena f or  t wo mont hs ever y year  wi t hout  char ge;  ( 5)  r equi r ement  

t hat  i mpr ovement s be made t o t he compl et ed st r uct ur e at  

Gebhar dt ' s expense f or  t he benef i t  of  t he st at e;  ( 6)  sol e 

oper at i on of  t he onl y concessi on st and and pr ohi bi t i on of  t he 

oper at i on of  a compet i t i ve concessi on st and;  ( 7)  keys t o al l  

door s and t he abi l i t y  t o ent er  t he i ce ar ena at  any t i me;  ( 8)  

r equi r ement  t hat  Gebhar dt  post  hour s and f ees,  and cat er  t o 

speci al  gr oups i n t he nei ghbor hood;  ( 9)  pr ohi bi t i on on i ce ar ena 

cust omer s ent er i ng St at e Fai r  Par k dur i ng cer t ai n speci al  

event s;  ( 10)  pr ohi bi t i on on sel l i ng,  conveyi ng,  l et t i ng,  or  

subl et t i ng any por t i on of  t he i ce ar ena wi t hout  pr i or  consent ;  

and ( 11)  r equi r ement  t hat  Gebhar dt  r epai r  any damage t o t he 

bui l di ng caused by r emoval  of  per sonal  pr oper t y af t er  t he 

t er mi nat i on of  t he l ease.   I d.  at  110- 112.  

 ¶45 I n l i ght  of  t he above f act or s ,  we hel d t hat  t he 

" owner shi p of  t he i ce ar ena r est ed i n t he st at e and t hat  t he 

i ndi c i a of  owner shi p at t r i but ed t o [ Gebhar dt  wer e]  not  
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per suasi ve t o t he cour t  t o const i t ut e t r ue and benef i c i al  

owner shi p pur suant  t o ch.  70. "   I d.  at  114- 15.    

 c.  Ci t y of  Fr ankl i n v.  Cr yst al  Ri dge,  I nc.  

 ¶46 Fi nal l y,  i n Cr yst al  Ri dge,  we hel d t hat  Mi l waukee 

Count y was t he owner  of  a ski  chal et  and a r ent al  bui l di ng t hat  

i t  l eased t o Mi dwest  Devel opment  Cor por at i on12 as par t  of  a pl an 

t o const r uct  and oper at e " a down hi l l  f aci l i t y  wi t h 

r est aur ant / chal et  and par ki ng l ot  and ot her  spor t s act i v i t i es 

f or  al l  seasons. "   Cr yst al  Ri dge,  180 Wi s.  2d at  564.   The l ease 

was f or  10 year s wi t h t hr ee 5- year  r enewal  opt i ons.   I d.   

Mi dwest  bui l t  a ski  hi l l  al ong wi t h bui l di ngs and ot her  

i mpr ovement s t o t he l and,  as r equi r ed by t he l ease,  and i t  pai d 

Mi l waukee Count y r ent  of  t he gr eat er  of  t hr ee per cent  of  gr oss 

pr of i t s or  $10, 000 per  year .   I d.  at  564- 65.   Mi dwest  used 

l andf i l l  mat er i al  dumped at  t he s i t e t o const r uct  t he ski  hi l l .   

I d.  at  565.   The l ease r equi r ed t hat  Mi l waukee Count y and 

Mi dwest  shar e t he r evenue f r om t he dumpi ng f ees t o i mpr ove t he 

f aci l i t y .   I d.   Bet ween t he dumpi ng f ees and r ent ,  Mi l waukee 

Count y ear ned $744, 569 f or  a 5- year  per i od,  wher eas Mi dwest  

oper at ed t he ski  hi l l  at  a l oss of  $83, 694 f or  t he same 5- year  

per i od.   I d.  

                                                 
12 Cr yst al  Ri dge Ski  Hi l l  i s  t he name of  t he downhi l l  

f aci l i t y .   Ci t y of  Fr ankl i n v.  Cr yst al  Ri dge,  I nc. ,  180 
Wi s.  2d 561,  565,  509 N. W. 2d 730 ( 1994) .   Mi dwest  Devel opment  
Cor p.  bui l t  t he ski  hi l l  and r emai ned t he l essee.   I d.  at  656-
66.   However ,  Cr yst al  Ri dge,  I nc.  physi cal l y occupi ed and 
managed t he ski  hi l l .   I d.  at  563,  566.   
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 ¶47 We not ed t he f ol l owi ng i ndi c i a of  Mi dwest ’ s owner shi p 

i n t he bui l di ngs:   

( 1)  Mi dwest  const r uct ed t he bui l di ngs at  i t s  own 
expense;  ( 2)  Mi dwest  and Cr yst al  Ri dge enj oy t he use 
and pr of i t s f r om t he ski  f aci l i t y  f or  t hr ee and one-
hal f  mont hs each year ;  ( 3)  Mi dwest  car r i es f i r e and 
l i abi l i t y  i nsur ance on t he bui l di ngs;  ( 4)  Mi dwest  i s 
r esponsi bl e f or  r epai r s and mai nt enance on t he 
bui l di ngs;  and ( 5)  Mi dwest  agr eed t o pay al l  l i censes,  
f ees and t axes on t he pr oper t y.  

I d.  at  568- 69.    

 ¶48 I n hol di ng t hat  Mi dwest  was not  t he benef i c i al  owner ,  

we r ecogni zed t hat  Mi dwest ’ s i ndi c i a of  owner shi p devi at ed f r om 

Mi t chel l  Aer o’ s i ndi c i a of  owner shi p i n t hr ee i mpor t ant  ways.   

Mi dwest  pai d Mi l waukee Count y r ent ,  wher eas Mi t chel l  Aer o di d 

not .   I d.  at  569.   Mi l waukee Count y exer ci sed si gni f i cant  

cont r ol  over  t he dai l y oper at i on of  t he Cr yst al  Ri dge bui l di ngs,  

i ncl udi ng " act i v i t i es,  f ees,  r est aur ant  menu and hour s of  

oper at i on of  t he bui l di ngs, "  wher eas Mi l waukee Count y di d not  

exer ci se cont r ol  over  t he dai l y  oper at i on of  Mi t chel l  Aer o' s 

hangar s.   I d.   Fi nal l y,  Mi l waukee Count y was r equi r ed t o pay 

Mi dwest  f or  t he bui l di ngs onl y i f  i t  t er mi nat ed t he l ease and 

di d not  use t he pr emi ses as a ski  hi l l .   By cont r ast ,  t her e wer e 

sever al  c i r cumst ances i n whi ch Mi l waukee Count y woul d be 

r equi r ed t o pay Mi t chel l  Aer o f or  t he hangar s,  such as i f  t he 

count y condemned t he l eased l and,  t he count y abandoned t he l and 

as an ai r  t er mi nal ,  or  t he count y br eached a pr ovi s i on i n t he 

l ease.   I d.  
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 ¶49 We t hen not ed t hat  Mi l waukee Count y had many i ndi c i a 

of  owner shi p i n t he bui l di ngs.   These i ncl uded:   

( 1)  [ Mi l waukee Count y]  must  appr ove t he pl ans and 
l ocat i on of  t he bui l di ngs;  ( 2)  [ Mi dwest ]  can onl y use 
t he l and f or  one pur pose .  .  .  ski i ng .  .  .  unl ess 
[ Mi l waukee Count y]  gi ves per mi ssi on t o conduct  ot her  
act i v i t i es on t he l and;  ( 3)  [ Mi l waukee Count y]  enj oys 
excl usi ve use of  t he l and f or  ot her  pur poses f or  a 
s i gni f i cant  l engt h of  t i me each year ;  ( 4)  [ Mi l waukee 
Count y]  may ent er  and l eave t he bui l di ngs at  any 
r easonabl e t i me;  ( 5)  [ Mi dwest ]  may not  subl et  t he 
bui l di ngs or  any por t i on of  t he bui l di ngs wi t hout  
[ Mi l waukee Count y’ s]  pr i or  appr oval ;  ( 6)  [ Mi dwest ]  
must  mai nt ai n i nsur ance on t he bui l di ngs nami ng 
[ Mi l waukee Count y]  as an addi t i onal  i nsur ed;  and ( 7)  
upon expi r at i on of  t he l ease,  [ Mi l waukee Count y]  
acqui r es a f ul l  possessor y i nt er est  i n t he bui l di ngs.  

I d.  at  570.  

 ¶50 We descr i bed t wo addi t i onal  f act or s t hat  i ndi cat ed 

Mi l waukee Count y was t he benef i c i al  owner  of  t he bui l di ngs.   

Fi nanci al  i nst i t ut i ons di d not  r ecogni ze Mi dwest  as t he owner ,  

and Mi l waukee Count y r ecei ved t he maj or i t y of  t he pr of i t s f r om 

t he ski  hi l l .   I d.  at  571.  

 ¶51 Af t er  bal anci ng t he count y’ s i ndi c i a of  owner shi p 

agai nst  Mi dwest ’ s i ndi c i a of  owner shi p,  we hel d t hat  t he count y  

was t he benef i c i al  owner  of  t he ski  chal et  and t he r ent al  

bui l di ng.   I d.   

2.  Appl i cat i on t o MRMC 

¶52 We now appl y t he anal yses of  Mi t chel l  Aer o,  Gebhar dt ,  

and Cr yst al  Ri dge t o t he pr esent  case.   MRMC ar gues t hat  

Mi l waukee Count y,  i n addi t i on t o r et ai ni ng t i t l e t o t he l and,  

r et ai ns suf f i c i ent  cont r ol  over  t he pr oper t y t o be consi der ed 

t he owner .   MRMC ar gues t hat  t hi s cont r ol  mani f est s i t sel f  
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t hr ough appr oval  r equi r ement s,  l ease r est r i ct i ons,  and ent r y 

pr i v i l eges.   Fur t her mor e,  t he Count y r ecei ves pr esent  f i nanci al  

benef i t s under  t he t er ms of  t he l ease and wi l l  r ecei ve 

s i gni f i cant  r ent  f or  t he l ast  20 year s of  t he l ease.   Mor eover ,  

t he Count y wi l l  r ecei ve t i t l e t o t he day car e f aci l i t y  at  t he 

end of  t he l ease.   MRMC al so cont ends t hat  t he Count y r ecei ves 

non- f i nanci al  benef i t s by havi ng t he day car e f aci l i t y  i n t he 

communi t y.  

¶53 On t he ot her  hand,  t he Ci t y ar gues t hat  MRMC has not  

pr esent ed suf f i c i ent  evi dence t o over come t he pr esumpt i on of  

t axat i on.   The Ci t y c l ai ms t hat  t he Count y r ecei ves onl y 

i nconsequent i al  or  f ut ur e benef i t s f r om t he pr oper t y.   

Fur t her mor e,  t he Count y does not  r et ai n cont r ol  over  t he 

pr oper t y because i t  has no say i n t he oper at i on of  t he pr oper t y.  

¶54 We agr ee wi t h t he Ci t y t hat  MRMC i s t he benef i c i al  

owner  of  t he pr oper t y at  t he pr esent  t i me,  and t hus t he pr oper t y  

i s not  t ax- exempt  under  Wi s.  St at .  § 70. 11( 2) .   The t ot al i t y of  

t he c i r cumst ances wei ghs t owar d MRMC as t he benef i c i al  owner .    

¶55 We r ecogni ze t hat  t he Count y has numer ous i ndi c i a of  

owner shi p. 13  These i ndi c i a i ncl ude t he f ol l owi ng:  ( 1)  t he Count y 

has t i t l e t o t he l and;  ( 2)  i f  const r uct i on of  t he day car e 

f aci l i t y  had not  been subst ant i al l y  compl et ed on t i me,  t he l ease 

woul d have been nul l  and voi d;  ( 3)  t he Count y must  gi ve i t s 

appr oval  f or  MRMC t o use t he day car e f aci l i t y  f or  any pur pose 

                                                 
13 I n r ecogni z i ng t hese i ndi c i a of  owner shi p,  we benef i t  

f r om t he ci r cui t  cour t ' s  anal ysi s.    
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ot her  t han t o oper at e a day car e pr ogr am;  ( 4)  t he Count y 

cont r ol s whet her  MRMC may l ease,  subl et ,  or  assi gn t he day car e 

f aci l i t y  or  space wi t hi n t he f aci l i t y ;  ( 5)  t he Count y must  

appr ove al l  bui l di ng const r uct i on pl ans and mat er i al  changes 

af t er  such appr oval ;  ( 6)  t he Count y must  appr ove al l  

al t er at i ons,  addi t i ons,  i mpr ovement s,  and pr oj ect s over  $50, 000;  

( 7)  t he Count y has t he r i ght  t o ent er  t he pr emi ses;  ( 8)  t he 

Count y must  consent  bef or e MRMC may const r uct  a par ki ng l ot ;  ( 9)  

t he Count y i s pai d by MRMC f or  ext er i or  secur i t y of  t he 

pr oper t y,  sewage ser vi ce,  and wat er ;  ( 10)  t he Count y must  gi ve 

per mi ssi on t o MRMC bef or e MRMC makes subst ant i al  expendi t ur es 

dur i ng t he l ast  10 year s of  t he l ease;  ( 11)  t he Count y i s pai d 

by MRMC f or  MRMC' s pr or at ed shar e of  f i r e st at i on expenses;  ( 12)  

t he Count y r ecei ves t i t l e t o t he day car e f aci l i t y  at  no cost  

upon t er mi nat i on of  t he l ease;  ( 13)  t he Count y i s a co- i nsur ed 

on t he hazar d i nsur ance and an addi t i onal  i nsur ed on t he publ i c 

l i abi l i t y  i nsur ance;  and ( 14)  i f  t her e i s a condemnat i on t hat  

l eaves t he pr oper t y unusabl e as a day car e f aci l i t y ,  t he Count y 

r ecei ves t he por t i on of  t he condemnat i on awar d at t r i but abl e t o 

t he l and,  ut i l i t i es,  and ut i l i t y  t unnel s.  

¶56 On t he ot her  s i de of  t he scal e,  MRMC’ s i ndi c i a of  

owner shi p i ncl ude:  ( 1)  MRMC has a 50- year  l ease;  ( 2)  MRMC has 

excl usi ve occupancy of  t he pr oper t y dur i ng t he l i f e of  t he 

l ease;  ( 3)  MRMC pays onl y $1. 00 per  year  i n r ent  t o t he Count y 

f or  30 year s;  ( 4)  MRMC does not  pay t he Count y any r evenues f r om 

i t s day car e act i v i t i es on t he pr oper t y;  ( 5)  MRMC has cont r ol  

over  t he oper at i on of  t he day car e f aci l i t y——t he Count y does not  
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set  t he pr i ces or  hour s of  oper at i on;  ( 6)  MRMC must  be pr ovi ded 

wi t h wr i t t en not i ce bef or e t he Count y may ent er  t he pr oper t y,  

except  when t he Count y ent er s  t he pr oper t y t o i nspect  i t s 

ut i l i t y  l i nes;  ( 7)  MRMC can mor t gage i t s l easehol d i nt er est  i n 

t he l and;  ( 8)  MRMC const r uct ed t he day car e f aci l i t y  at  i t s  own 

expense;  ( 9)  MRMC pays t he debt  on t he bonds i ssued t o bui l d t he 

day car e f aci l i t y ;  ( 10)  MRMC r et ai ns t i t l e t o t he day car e 

f aci l i t y  unt i l  t he expi r at i on or  t er mi nat i on of  t he l ease;  ( 11)  

MRMC has hazar d and publ i c l i abi l i t y  i nsur ance on t he pr oper t y;  

( 12)  MRMC mai nt ai ns t he day car e f aci l i t y  and per f or ms r epai r s;  

( 13)  MRMC pr ovi des secur i t y f or  t he i nt er i or  of  t he day car e 

f aci l i t y ;  ( 14)  MRMC wi l l  be r ei mbur sed by t he Count y f or  any 

" subst ant i al  capi t al  expendi t ur es"  i t  under t akes i f  t hose 

expendi t ur es ar e made dur i ng t he t en year s pr i or  t o t he 

t er mi nat i on of  t he l ease;  ( 15)  upon condemnat i on of  t he 

pr oper t y,  MRMC shal l  " at  i t s  sol e di scr et i on"  det er mi ne i f  t he 

pr oper t y i s sui t abl e t o cont i nue oper at i on of  t he day car e 

f aci l i t y ,  and i f  t he pr oper t y i s condemned so t hat  i t  i s  not  

usabl e as a day car e f aci l i t y ,  MRMC r ecei ves t hat  par t  of  t he 

condemnat i on awar d at t r i but abl e t o t he day car e f aci l i t y .  

¶57 Sever al  of  t he MRMC f act or s deser ve di scussi on and 

emphasi s.   Fi r st ,  a 50- year  l ease i s a r el at i vel y l ong l ease.   

I t  per mi t s MRMC t o engage i n l ong- t er m pl anni ng f or  t he chi l d 

car e needs of  empl oyees and st udent s i n i t s member  i nst i t ut i ons.   

I n December  2003 t he day car e f aci l i t y  had 76 mor e chi l dr en t han 

t he 140 ment i oned i n t he 1990 l ease,  suggest i ng t hat  MRMC has 

been abl e t o expand use of  t he f aci l i t y .    
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¶58 Second,  al t hough a l essee' s occupancy of  l eased 

pr oper t y i s expect ed and not  di sposi t i ve,  MRMC i s nonet hel ess 

ent i t l ed t o exer ci se excl usi ve occupancy of  t hi s  pr oper t y f or  a 

hal f  cent ur y.   I t s excl usi ve occupancy of  t he pr oper t y cont r ast s 

wi t h t he nonexcl usi ve occupancy of  t he pr oper t i es i n Gebhar dt  

and Cr yst al  Ri dge.  

¶59 Thi r d,  l egal  t i t l e t o t he day car e f aci l i t y  i s  

pr esent l y vest ed i n MRMC.   Thi s makes t he most  val uabl e par t  of  

t he pr oper t y di st i ngui shabl e f r om t he pr oper t y  at  i ssue i n 

Mi t chel l  Aer o wher e t i t l e t o t he hangar s was vest ed i n Mi l waukee 

Count y.   See Mi t chel l  Aer o,  42 Wi s.  2d at  663.  

¶60 Four t h,  at  pr esent ,  MRMC does not  r eal l y pay r ent  f or  

t he l and,  as $1. 00 per  year  i s a t oken payment .   As MRMC not es,  

t hi s f act or  wi l l  change mar kedl y i n t he f ut ur e.   As a 

consequence,  MRMC r ecei ves t he pr i mar y f i nanci al  benef i t  f r om 

t he pr oper t y at  t he pr esent  t i me.   The onl y ot her  f i nanci al  

benef i t s t he Count y r ecei ves f r om MRMC ar e payment s f or  wat er ,  

sewage ser vi ce,  a pr or at ed shar e of  secur i t y f or  t he ext er i or  of  

t he day car e f aci l i t y ,  and a pr or at ed shar e of  f i r e st at i on 

expenses.   As i n Mi t chel l  Aer o,  wher e t he Count y r ecei ved no 

r ent  f or  t he t wo hangar s,  t he Count y i n t hi s case does not  

r ecei ve a por t i on of  Campus Day Car e’ s pr of i t s.   See Mi t chel l  

Aer o,  42 Wi s.  2d at  663.    

¶61 I n bot h Gebhar dt  and Cr yst al  Ri dge,  on t he ot her  hand,  

t he gover nment  agency r ecei ved a s i gni f i cant  pr esent  f i nanci al  

benef i t .   I n Gebhar dt ,  t he st at e r ecei ved si gni f i cant  r ent  under  

t he t er ms of  t he l ease.   Gebhar dt ,  89 Wi s.  2d at  110- 11.   I n 



No.   2005AP1160 

 

28 
 

Cr yst al  Ri dge,  Mi dwest  pai d Mi l waukee Count y r ent  of  t he gr eat er  

of  t hr ee per cent  of  gr oss pr of i t s or  $10, 000.   Cr yst al  Ri dge,  

180 Wi s.  2d at  564- 65.   Mi l waukee Count y al so shar ed t he 

r evenues f or  t he dumpi ng f ees f or  l andf i l l  mat er i al .   Thus,  t he 

cour t  not ed t hat  bet ween t he dumpi ng f ees and r ent ,  Mi l waukee 

Count y ear ned $744, 569 f or  t he 5- year  per i od.   I d.  at  565.   

Her e,  whi l e t he Count y r ecei ved $1. 00 i n r ent  f or  each year  f r om 

2001 t hr ough 2003,  Campus Day Car e gener at ed r evenue of  

$1, 051, 014 i n 2001,  $1, 218, 942 i n 2002,  and $1, 374, 689 i n 2003 

f or  MRMC.    

¶62 Fi f t h,  Mi l waukee Count y i s not  i nvol ved i n t he dai l y 

oper at i on of  Campus Day Car e.   I n ot her  wor ds,  t he Count y not  

onl y does not  occupy t he pr oper t y,  but  al so does not  r eal l y 

cont r ol  t he pr oper t y.   Most  of  t he Count y ' s pr esent  " cont r ol s"  

come i nt o pl ay onl y i f  MRMC wi shes t o change t he f aci l i t y ' s 

mi ssi on,  change t he f aci l i t y ' s occupant s,  or  change t he f aci l i t y  

i t sel f .   Per i odi c i nspect i ons and cont r ol  of  bui l di ng 

const r uct i on and bui l di ng s i gnage ar e t ypi cal  of  gover nment  

over si ght ,  i r r espect i ve of  owner shi p.   The Count y may not  access 

t he day car e f aci l i t y  wi t hout  pr i or  wr i t t en not i ce.   Hence,  t hi s 

case st ands i n shar p cont r ast  t o Gebhar dt  and Cr yst al  Ri dge i n 

t er ms of  gover nment  cont r ol  of  oper at i ons.  

¶63 I n Gebhar dt  t he St at e owned and oper at ed t he onl y 

concessi on st and at  t he i ce skat i ng ar ena,  r equi r ed t he i ce 

ar ena t o cat er  t o speci al  nei ghbor hood gr oups,  had keys t o t he 

ar ena,  coul d ent er  t he ar ena at  any t i me,  and had sol e cont r ol  

over  t he ar ena f or  t wo mont hs of  t he year .   Gebhar dt ,  89 
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Wi s.  2d at  111- 12.   I n Cr yst al  Ri dge t he count y speci f i ed t he 

account i ng met hod Mi dwest  had t o use;  t he cash management  

equi pment  Mi dwest  had t o use;  and t he cost  of  al l  l i f t  t i cket s,  

f ood,  ski  r ent al s,  or  ot her  i t ems sol d or  r ent ed on t he 

pr emi ses.   Cr yst al  Ri dge,  180 Wi s.  2d at  566.    

¶64 Consi der i ng t he t ot al i t y of  t he c i r cumst ances,  we 

concl ude t hat  MRMC i s at  pr esent  t he benef i c i al  owner  of  t he 

pr oper t y.   The Count y pr esent l y hol ds t i t l e t o t he l and,  f or  

whi ch i t  i s  pai d r ent  of  onl y $1. 00 per  year ,  but  MRMC pr esent l y 

hol ds l egal  t i t l e t o t he day car e f aci l i t y .   Thus,  t he pr esent  

f i nanci al  benef i t  wei ghs heavi l y f or  MRMC.   The Count y ' s pr esent  

cont r ol  of  t he pr oper t y al so i s not  s i gni f i cant .   Ther ef or e,  t he 

pr oper t y does not  qual i f y f or  a Wi s.  St at .  § 70. 11( 2)  t ax 

exempt i on.  

¶65 Two addi t i onal  comment s on t hi s scor e appear  

necessar y.   One,  under  t he l ease,  MRMC i s r equi r ed t o pay t he 

Count y a por t i on of  t he Count y ' s  cost s f or  t he const r uct i on of  a 

c i t y f i r e st at i on and addi t i onal  f i r ef i ght i ng posi t i ons.   For  

t he year s at  i ssue,  2001- 2003,  t hese payment s amount ed t o 

$6, 645. 30.   I n essence,  t hese payment s ser ve as payment s 

par t i al l y  i n l i eu of  t axes.   I nasmuch as we concl ude t hat  MRMC 

i s not  exempt  f r om pr oper t y t axes,  MRMC wi l l  be payi ng f ul l  

pr oper t y t axes t o Mi l waukee Count y as wel l  as t o t he Ci t y.   

Cont i nuat i on of  t he f i r e st at i on payment s on t op of  pr oper t y  

t axes t o t he Count y may const i t ut e an i ssue t hat  MRMC and t he 

Count y shoul d addr ess.  
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¶66 Two,  of  necessi t y,  we consi der  t he t ot al i t y  of  t he 

c i r cumst ances f or  t ax year s 2001,  2002,  and 2003.   

Wi sconsi n St at .  § 70. 10 r equi r es t he assessor  t o assess al l  r eal  

and per sonal  pr oper t y " as of  t he c l ose of  Januar y 1 of  each 

year . "   I f  t he t er ms of  t he l ease or  ot her  c i r cumst ances ( such 

as use of  t he pr oper t y)  change si gni f i cant l y,  benef i c i al  

owner shi p may change as wel l .   I n t hi s case,  t he ef f ect  of  t he 

l ease i s mar kedl y di f f er ent  af t er  30 year s.   Af t er  30 year s,  

MRMC wi l l  pay a f ai r  mar ket  val ue r ent  t o t he Count y on t he 

l and.   Thi s change i n l ease t er ms may al t er  t he pr oper t y ' s t ax 

st at us.   Thi s case i s qui t e di f f er ent  f r om Gebhar dt  wher e t he 

par t i es agr eed t hat  t he cour t ' s  det er mi nat i on woul d gover n t he 

t ax assessment  on t he i ce ar ena " f or  t he year  1974 and al l  

f ut ur e year s i n whi ch t he pr oper t y i s subj ect  t o t he l ease 

agr eement . "   Gebhar dt ,  89 Wi s.  2d at  105 ( emphasi s added) .   The 

hol di ng i n t hi s case does not  pr event  a r eassessment  of  MRMC' s 

t ax st at us i f  t her e i s a s i gni f i cant  change i n t he t ot al i t y of  

t he c i r cumst ances. 14 

B.  Educat i onal  Associ at i on Exempt i on under  

Wi s.  St at .  § 70. 11( 4)  

¶67 MRMC pr esent s a second gr ound f or  pr oper t y t ax 

exempt i on.   I f  MRMC i s deemed t he benef i c i al  owner  of  t he 

                                                 
14 Our  pur pose i n maki ng t hi s  obser vat i on i s not  t o 

i nt r oduce uncer t ai nt y i nt o pr oper t y t axat i on.   Our  pur pose i s 
mer el y t o r ecogni ze t hat  pr oper t y i s not  st at i c.   Over  t i me,  t he 
benef i c i al  owner shi p of  pr oper t y  may change i f  enough " st i cks"  
or  r i ght s move f r om one par t y t o anot her .    
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pr oper t y,  t hen,  i t  ar gues,  i t  qual i f i es as an educat i onal  

associ at i on under  Wi s.  St at .  § 70. 11( 4) .  

 ¶68 Wi sconsi n St at .  § 70. 11( 4)  aut hor i zes a pr oper t y t ax 

exempt i on f or  " [ p] r oper t y owned and used excl usi vel y by 

educat i onal  i nst i t ut i ons of f er i ng r egul ar  cour ses 6 mont hs i n 

t he year "  and f or  pr oper t y owned by " educat i onal  or  benevol ent  

associ at i ons. " 15   

¶69 I n Janesvi l l e Communi t y Day Car e Cent er ,  I nc.  v.  

Spoden,  126 Wi s.  2d 231,  235,  376 N. W. 2d 78 ( Ct .  App.  1985) ,  t he 

cour t  of  appeal s r ul ed on a t ax exempt i on di sput e i nvol v i ng a 

day car e f aci l i t y  i n a r enovat ed f or mer  school  i n Janesvi l l e.   

I n appr ovi ng t he f aci l i t y ' s t ax exempt i on,  t he cour t  empl oyed a 

f i ve- par t  st at ut or y t est  ar t i cul at ed i n Nat i onal  Foundat i on of  

Heal t h,  Wel f ar e & Pensi on Pl ans,  I nc.  v.  Ci t y of  Br ookf i el d,  65 

Wi s.  2d 263,  264- 65,  222 N. W. 2d 608 ( 1974) .   The cour t  sai d t hat  

t o qual i f y f or  a pr oper t y t ax exempt i on under  

Wi s.  St at .  § 70. 11( 4) ,  a pr oper t y owner  must  pass t he f ol l owi ng 

f i ve- par t  t est :  ( 1)  t he pr oper t y owner  must  be an educat i onal  

associ at i on;  ( 2)  t he pr oper t y at  i ssue must  be owned and used 

excl usi vel y f or  t he pur poses of  t he associ at i on;  ( 3)  t he 

pr oper t y must  be l ess t han t en acr es;  ( 4)  t he pr oper t y must  be 

necessar y f or  l ocat i on and conveni ence of  t he bui l di ngs;  and ( 5)  

                                                 
15 Because MRMC asser t s t hat  i t  i s  exempt  onl y as an 

educat i onal  associ at i on,  not  as an educat i onal  i nst i t ut i on,  we 
appl y onl y t hose t est s appr opr i at e t o t he " educat i onal  
associ at i on"  st at us.    
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t he pr oper t y must  not  be used f or  pr of i t .   Janesvi l l e Cmt y.  Day 

Car e,  126 Wi s.  2d at  235.  

¶70 To qual i f y as an educat i onal  associ at i on under  

Wi s.  St at .  § 70. 11( 4) ,  MRMC must  pass a t wo- par t  t est .   Fi r st ,  

t he or gani zat i on must  be a nonpr of i t  or gani zat i on subst ant i al l y  

and pr i mar i l y devot ed t o educat i onal  pur poses.   Nat ' l  Found. ,  65 

Wi s.  2d at  264- 65.   I f  t he educat i onal  f unct i on i s mer el y 

i nci dent al  t o nonexempt  f unct i ons or  t he educat i onal  f unct i on 

ser ves t he di r ect or s '  or  t he member s'  per sonal  i nt er est s,  t he 

exempt i on wi l l  not  be gr ant ed.   I d.  at  265- 66.   Second,  t he 

or gani zat i on must  be devot ed t o " t r adi t i onal "  educat i onal  

act i v i t i es.   I d.  at  266;  see Eng' r s & Sci ent i st s of  Mi l waukee,  

I nc.  v.  Ci t y of  Mi l waukee,  38 Wi s.  2d 550,  558,  157 N. W. 2d 572 

( 1968) .    

¶71 The Ci t y does not  chal l enge whet her  MRMC i s devot ed t o 

t r adi t i onal  educat i onal  act i v i t i es.   The Ci t y  ar gues t hat  MRMC 

i s not  subst ant i al l y  and pr i mar i l y devot ed t o educat i onal  

pur poses.   We agr ee wi t h t he Ci t y.   Ther ef or e,  we do not  addr ess 

whet her  MRMC i s devot ed t o t r adi t i onal  educat i onal  act i v i t i es.    

¶72 On t he f i r st  pr ong of  t he t wo- par t  t est ,  t he par t i es 

di sagr ee whet her  t he f ocus of  t hi s i nqui r y shoul d be on MRMC' s 

act i v i t i es as a whol e or  on MRMC' s act i v i t i es at  t he day car e 

f aci l i t y .   MRMC ar gues t hat  t he f ocus shoul d be on whet her  i t s  

act i v i t i es at  t he day car e f aci l i t y ,  r at her  t han i t s act i v i t i es 

as a whol e,  ar e subst ant i al l y  and pr i mar i l y devot ed t o 

educat i onal  pur poses.    
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¶73 Because MRMC i s  t he t axabl e ent i t y,  we must  consi der  

t he ent i r et y of  MRMC' s act i v i t i es,  not  j ust  i t s  act i v i t i es at  

t he day car e f aci l i t y .   We agr ee wi t h t he Ci t y t hat  under  t he 

f i ve- par t  st at ut or y t est ,  bot h t he or gani zat i on ( MRMC)  and t he 

pr oper t y ( day car e f aci l i t y)  must  qual i f y f or  exempt i on under  

Wi s.  St at .  § 70. 11( 4) .   Hence,  ( 1)  t he or gani zat i on must  qual i f y  

as an educat i onal  associ at i on;  and ( 2)  t he pr oper t y of  t he 

or gani zat i on must  be owned and used excl usi vel y f or  t he pur poses 

of  t he associ at i on.   Janesvi l l e Cmt y.  Day Car e,  126 Wi s.  2d at  

235.   I f  onl y t he or gani zat i on' s act i v i t i es at  t he pr oper t y wer e 

r el evant  i n det er mi ni ng whet her  an or gani zat i on i s an 

educat i onal  associ at i on,  t he second par t  of  t he st at ut or y t est  

woul d become super f l uous because t he use of  t he pr oper t y woul d 

al r eady be det er mi ned.  

¶74 Thi s i nt er pr et at i on i s suppor t ed by case l aw.   I n 

Tr ust ees of  I ndi ana Uni ver si t y,  t he i ssue was whet her  an I ndi ana 

Uni ver si t y al umni  or gani zat i on t hat  r an a summer  camp i n 

Wi sconsi n used by t he uni ver si t y f or  physi cal  educat i on 

cur r i cul um,  was an educat i onal  associ at i on.   The cour t  not  onl y 

consi der ed t he or gani zat i on' s act i v i t i es at  t he camp,  but  al so 
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consi der ed i t s act i v i t i es at  t he campus i n I ndi ana.   See 

Tr ust ees of  I nd.  Uni v. ,  170 Wi s.  2d at  304. 16 

¶75 Thus,  t he i ssue i s whet her  MRMC as a whol e i s 

subst ant i al l y  and pr i mar i l y devot ed t o educat i onal  pur poses.   

MRMC’ s pr i mar y pur poses as st at ed i n i t s byl aws ar e:  

( 1)  t o ai d and suppor t  t he devel opment  and 
pr ovi s i on of  heal t h ser vi ces i n t he Mi l waukee r egi on 
by assi st i ng i t s  member s t o devel op and oper at e,  hi gh-
qual i t y,  ef f i c i ent  and ef f ect i ve pr ogr ams of  
educat i on,  r esear ch and pat i ent  car e;  ( 2)  t o 
f aci l i t at e t he ef f i c i ent  devel opment  and f unct i oni ng 
of  t he Medi cal  Cent er  Campus.    

MRMC i s a coor di nat i ng body f or  i t s member s.   Assi st i ng i t s 

member s by pr ovi di ng a hi gh qual i t y educat i onal  pr ogr am f or  t he 

young chi l dr en of  empl oyees and st udent s does not  t r ansf or m MRMC 

i nt o an educat i onal  associ at i on.   Accor di ng t o i t s byl aws,  MRMC 

has many pur poses;  educat i on i s not  s i ngl ed out  as bei ng 

pr i mar y.   Educat i on of  young chi l dr en i s i nci dent al  t o MRMC’ s 

pr i mar y goal  of  " ai d[ i ng]  and suppor t [ i ng]  t he devel opment  and 

pr ovi s i on of  heal t h ser vi ces i n t he Mi l waukee r egi on"  and 

                                                 
16 MRMC r el i es on Engi neer s & Sci ent i st s of  Mi l waukee,  I nc.  

v.  Ci t y of  Mi l waukee,  38 Wi s.  2d 550,  157 N. W. 2d 572 ( 1968) ,  t o 
ar gue t hat  t he cour t  i n t hat  case l ooked sol el y at  t he 
or gani zat i on' s pr i mar y act i v i t i es at  t he pr oper t y t o det er mi ne 
whet her  t he or gani zat i on was an educat i onal  associ at i on.   MRMC' s 
r el i ance on t hat  case i s mi spl aced because t he cour t  t her e 
meshed t he f i r st  and second st at ut or y t est s t oget her  and f ocused 
on whet her  t he or gani zat i on was an educat i onal  associ at i on whose 
pr oper t y was owned and used excl usi vel y as an educat i onal  
associ at i on.   Under  t he st at ut or y t est ,  however ,  t he f i r st  
i nqui r y i s whet her  t he or gani zat i on i s an educat i onal  
associ at i on.   I f  so,  t he second i nqui r y i s whet her  t he pr oper t y 
i s used excl us i vel y f or  t he pur poses of  an educat i onal  
associ at i on.   
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" f aci l i t at [ i ng]  t he ef f i c i ent  devel opment  and f unct i oni ng of  t he 

Medi cal  Cent er  campus. "   

¶76 We not e,  i n addi t i on,  t hat  Campus Day Car e i s not  

MRMC’ s pr i mar y busi ness act i v i t y,  as i t  i s  not  MRMC' s pr i mar y 

sour ce of  r evenue.   MRMC engages i n t hr ee busi ness act i v i t i es:  

ai r  ambul ance pr ogr ams,  oper at i on of  Campus Day Car e,  and 

l easi ng of  a war ehouse bui l di ng t o cer t ai n of  i t s  member s.   The 

bul k of  MRMC’ s r evenue f or  2001,  2002,  and 2003 di d not  come 

f r om Campus Day Car e.   I n 2001 MRMC r ecei ved $1, 051, 014 i n 

r evenue f r om Campus Day Car e,  whi l e i t  r ecei ved $5, 484, 032 f r om 

i t s t r anspor t at i on ser vi ces.   I n 2002 and 2003 t he 

t r anspor t at i on ser vi ces gener at ed f ar  mor e i ncome f or  MRMC t han 

Campus Day Car e.   I n 2002 Campus Day Car e gener at ed $1, 218, 942 

i n r evenue,  whi l e t he t r anspor t at i on ser vi ces gener at ed 

$6, 348, 561.   I n 2003 Campus Day Car e gener at ed $1, 374, 689,  whi l e 

t r anspor t at i on r evenue gener at ed $7, 049, 754.  

¶77 I n sum,  we concl ude t hat  MRMC i s not  pr i mar i l y devot ed 

t o educat i onal  pur poses.   Ther ef or e,  MRMC i s not  an educat i onal  

associ at i on under  Wi s.  St at .  § 70. 11( 4) ,  and t he pr oper t y i s  not  

exempt  f r om pr oper t y t ax.    

CONCLUSI ON 

¶78 We af f i r m t he cour t  of  appeal s and hol d t hat  MRMC i s 

not  exempt  f r om pr oper t y t ax under  Wi s.  St at .  § 70. 11( 2)  or  ( 4) .   

We hol d t hat ,  under  t he t ot al i t y of  t he c i r cumst ances,  MRMC i s 

t he benef i c i al  owner  of  t he pr oper t y at  t he pr esent  t i me.   Thi s 

case i s di st i ngui shabl e f r om Gebhar dt  wher e t he par t i es agr eed 

t hat  t he cour t ' s  det er mi nat i on woul d gover n t he t ax assessment  
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on t he i ce ar ena f or  al l  t he year s t hat  t he pr oper t y was subj ect  

t o t he l ease agr eement .   The benef i c i al  owner shi p of  pr oper t y 

may change over  t i me i f  t her e i s a s i gni f i cant  change i n t he 

t ot al i t y of  t he c i r cumst ances.   We al so hol d t hat  MRMC i s not  an 

educat i onal  associ at i on because i t s pr i mar y pur pose i s not  

educat i onal .   We r emand t hi s case t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs i n accor dance wi t h t hi s hol di ng.    

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶79 LOUI S B.  BUTLER,  JR. ,  J.    (concurring in part, 

dissenting in part).  The maj or i t y concl udes t hat  t he Mi l waukee 

Regi onal  Medi cal  Cent er  ( " MRMC" )  i s t he benef i c i al  owner  of  t he 

day car e f aci l i t y  l ocat ed on publ i c l and owned by Mi l waukee 

Count y ( " Count y" ) .   Maj or i t y op. ,  ¶64.   As a r esul t ,  t he 

maj or i t y r easons,  MRMC does not  qual i f y f or  a pr oper t y t ax 

exempt i on under  Wi s.  St at  § 70. 11( 2) .   Maj or i t y op. ,  ¶¶5,  78.   

The maj or i t y al so concl udes t hat  MRMC does not  qual i f y f or  t he 

§ 70. 11( 4)  t ax exempt i on as an educat i onal  associ at i on.   I d. 1   

¶80 Regar di ng t he i ssue of  benef i c i al  owner shi p,  I  agr ee 

wi t h t he maj or i t y t hat  we appl y a f act - speci f i c  bal anci ng t est ,  

under  whi ch we wei gh t he i ndi c i a of  owner shi p of  t he Count y 

agai nst  t he i ndi c i a of  MRMC' s owner shi p,  consi der i ng al l  

r el evant  f act or s per t ai ni ng t o owner shi p.   See Ci t y of  Fr ankl i n 

v.  Cr yst al  Ri dge,  I nc. ,  180 Wi s.  2d 561,  568,  509 N. W. 2d 730 

( 1994) ;  Gebhar dt  v.  Ci t y of  West  Al l i s ,  89 Wi s.  2d 103,  109,  278 

N. W. 2d 465 ( 1979) ;  Mi t chel l  Aer o,  I nc.   v.  Ci t y of  Mi l waukee,  42 

Wi s.  2d 656,  662,  168 N. W. 2d 183 ( 1969) .   However ,  I  wr i t e 

separ at el y because I  di sagr ee wi t h t he maj or i t y opi ni on' s 

appl i cat i on of  t hat  st andar d,  and am t r oubl ed by t he ext ent  t o 

whi ch t he maj or i t y opi ni on appear s t o change t hat  st andar d.  

¶81 The maj or i t y c l ai ms t o appl y  t he t ot al i t y of  t he 

c i r cumst ances bal anci ng t est  f or  est abl i shi ng benef i c i al  

owner shi p set  f or t h i n Cr yst al  Ri dge,  Gebhar dt ,  and Mi t chel l  

Aer o.   See maj or i t y op. ,  ¶¶35- 36.   However ,  r eci t i ng t he 

                                                 
1 I  agr ee wi t h and j oi n t hi s l at t er  concl usi on.  
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st andar d and pr oper l y appl y i ng i t  ar e ver y di f f er ent  t hi ngs.   I  

concl ude t hat  t he maj or i t y ' s  appl i cat i on of  t he t est  f or  

det er mi ni ng benef i c i al  owner shi p i s f l awed i n t wo basi c ways.   

Fi r st ,  i t  f ai l s  t o consi der  t he t ot al i t y of  t he c i r cumst ances by 

f ocusi ng al most  ent i r el y on cur r ent  f i nanci al  benef i t s pr ovi ded 

i n t he l ease agr eement  whi l e i gnor i ng t hose l ease t er ms t hat  

pr ovi de si gni f i cant  f ut ur e f i nanci al  benef i t s.   Second,  t he 

anal ysi s i s i ncompl et e and bi ased i n f avor  of  MRMC owner shi p 

because i t  f ocuses nar r owl y on f i ve i ndi c i a of  MRMC owner shi p 

whi l e f ai l i ng t o di scuss i n any dept h even one i ndi c i a of  Count y 

owner shi p.   Bel ow,  I  addr ess i n t ur n t hese t wo pr obl ems i n t he 

maj or i t y ' s anal ysi s,  and concl ude t hat  a pr oper  appl i cat i on of  

t he t est  woul d r esul t  i n a det er mi nat i on of  Count y benef i c i al  

owner shi p.    

I  

¶82 The maj or i t y ' s appl i cat i on of  t he benef i c i al  owner shi p 

t est  changes t he f ocus f r om a consi der at i on of  al l  benef i t s 

pr ovi ded t o each par t y under  t he l ease t o onl y t hose benef i t s 

t hat  ar e cur r ent l y i n ef f ect .   I d. ,  ¶64.   Thi s appr oach 

si gni f i cant l y al t er s t he t ot al i t y of  t he c i r cumst ances t est ,  and 

i s i nconsi st ent  wi t h Cr yst al  Ri dge,  Gebhar dt ,  and Mi t chel l  Aer o.  

¶83 The t ot al i t y of  t he c i r cumst ances t est  r equi r es t aki ng 

i nt o account  t he t er ms of  t he l ease as a whol e,  not  j ust  t hose 

r ef er r i ng t o cur r ent  condi t i ons and event s.   Thi s pr i nci pl e was 

af f i r med i n t he cont ext  of  t he benef i c i al  owner shi p bal anci ng 

t est  appl i ed i n Cr yst al  Ri dge,  Gebhar dt ,  and Mi t chel l  Aer o,  al l  

of  whi ch,  i n consi der i ng t he t ot al i t y of  t he c i r cumst ances,  
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consi der ed t he l ease as a whol e,  whi ch t he maj or i t y f ai l s  t o do 

her e.    

¶84 I n Cr yst al  Ri dge,  t hi s cour t  exami ned al l  of  t he 

pr ovi s i ons of  t he l ease bet ween t he par t i es,  i ncl udi ng among t he 

emphasi zed i ndi c i a t he f act  t hat  " upon expi r at i on of  t he l ease,  

t he l essor  acqui r es a f ul l  possessor y i nt er est  i n t he 

bui l di ngs. "   Cr yst al  Ri dge,  180 Wi s.  2d at  570.   Consequent l y,  

t he count y was det er mi ned t o be t he benef i c i al  owner  i n t hat  

case,  based on t he t ot al i t y of  t he c i r cumst ances of  t he l ease 

and t he par t i es '  r el at i onshi p.   I d.  at  570- 73.     

¶85 I n Gebhar dt ,  t hi s cour t  expl ai ned t hat  because 

owner shi p i s of t en r ef er r ed t o as a " bundl e of  st i cks, "  when we 

det er mi ne benef i c i al  owner shi p,  we exami ne al l  of  t he r el evant  

st i cks,  not  j ust  t he st i ck of  t i t l e owner shi p.   Gebhar dt ,  89 

Wi s.  2d at  108- 09.   The Gebhar dt  cour t  exami ned f act or s i n a 

l ease f or  a r ecr eat i onal  i ce ar ena r ef l ect i ng bot h pr esent  and 

f ut ur e condi t i ons,  not i ng,  f or  exampl e,  t hat  " under  t he t er ms of  

t he l ease t he r espondent s bear  t he r i sk of  l oss shoul d t he i ce 

ar ena be dest r oyed dur i ng t he l ease per i od. "   I d.  at  109.   I n 

f i ndi ng t he St at e t o be t he benef i c i al  owner ,  t he Gebhar dt  cour t  

f ound " cont r ol l i ng"  " t he f act  t hat  upon expi r at i on of  t he l ease 

t he st at e acqui r es a f ul l  and compl et e possessor y i nt er est  i n 

t he pr oper t y. "   I d.  at  115.  

¶86 The Mi t chel l  Aer o deci s i on cont ai ns t he f ol l owi ng 

expl anat i on of  t he " bundl e of  st i cks"  anal ysi s  of  benef i c i al  

owner shi p:  

Owner shi p i s of t en r ef er r ed t o i n l egal  phi l osophy as 
a bundl e of  s t i cks or  r i ght s .  .  .  .   What  combi nat i on 
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of  r i ght s l ess t han t he whol e bundl e wi l l  const i t ut e 
owner shi p i s a quest i on whi ch must  be det er mi ned i n 
each case i n t he cont ext  of  t he pur pose of  t he 
det er mi nat i on.   I n t hi s case f or  exempt i on one needs 
mor e t han t he t i t l e st i ck t o const i t ut e owner shi p.  

Mi t chel l  Aer o,  42 Wi s.  2d at  662.   I n Mi t chel l  Aer o,  t hi s cour t  

exami ned t he ent i r e l ease over  a t went y- year  per i od i n l i ght  of  

al l  r el evant  consi der at i ons,  i ncl udi ng pr ovi s i ons of  t he l ease 

r ef er enci ng f ut ur e or  hypot het i cal  scenar i os such as t he 

par t i es '  r i ght s i n t he f ace of  damage f r om nat ur al  di sast er s,  

condemnat i on,  or  pr oper t y abandonment .   I d.  at  663- 65.  

¶87 I n cont r ast  wi t h our  deci s i ons i n t hese cases,  wher e 

t he cour t  l ooked at  t he l eases at  i ssue i n t hei r  ent i r et y under  

t he t ot al i t y of  c i r cumst ances t est ,  t he maj or i t y i n t hi s case 

conf i nes i t s anal ysi s t o t he t er ms of  t he l ease t hat  r ef l ect  t he 

pr esent  condi t i ons of  t he par t i es.   The maj or i t y i gnor es t hose 

t er ms r ef l ect i ng benef i t s t hat  wi l l  be gr ant ed t o t he Count y i n 

t he f ut ur e,  suggest i ng t hat  t he par t i es come back t o cour t  t o 

r e- l i t i gat e t he t ax exempt i on i ssue as t hose benef i t s come t o 

f r ui t i on.   Requi r i ng t he par t i es t o r e- l i t i gat e t hi s i ssue each 

t i me a l ease t er m comes t o f r ui t i on woul d not  onl y be cont r ar y  

t o t he t ot al i t y of  t he c i r cumst ances t est ,  i t  woul d al so be an 

unj ust  i mposi t i on on l i t i gant s and an i mpr act i cal  dr ai n on t he 

j udi c i ar y ' s r esour ces.  

I I  

¶88 The maj or i t y ment i ons i n passi ng,  and i n an i ncompl et e 

manner ,  t he numer ous i ndi c i a of  Count y owner shi p.   The maj or i t y  

pr oduces si de- by- si de l i s t s of  i ndi c i a of  Count y owner shi p and 

i ndi c i a of  MRMC owner shi p.   Maj or i t y op. ,  ¶¶55- 56.   However ,  i t s  
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l i s t  of  Count y owner shi p i ndi c i a f ai l s  t o t ake i nt o account  al l  

of  t he f act or s i dent i f i ed by t he c i r cui t  cour t .   Whi l e t he 

maj or i t y opi ni on asser t s t hat  i n compi l i ng t he l i s t  i t  

" benef i t [ ed]  f r om t he ci r cui t  cour t ' s  anal ysi s, "  maj or i t y op. ,  

¶55 n. 13,  t he maj or i t y ' s l i s t  omi t s t he f ol l owi ng i ndi c i a 

f avor i ng Count y owner shi p t hat  wer e i ncl uded i n t he c i r cui t  

cour t ' s  l i s t :   ( 1)  t he Count y ' s r i ght  t o t er mi nat e t he l ease and 

t ake possessi on of  t he pr oper t y i f  const r uct i on was not  

compl et ed on t i me;  ( 2)  MRMC' s dut y t o i ndemni f y t he Count y f or  

damages;  and ( 3)  MRMC' s r esponsi bi l i t y  t o keep t he day car e 

cent er  i n c l ean condi t i on,  ser vi ng at  l east  140 chi l dr en.   

Compar e Mi l waukee Reg' l  Med.  Ct r . ,  I nc.  v.  Ci t y of  Wauwat osa,  

2006 WI  App 139,  ¶41,  295 Wi s.  2d 211,  720 N. W. 2d 161 

( Wedemeyer ,  P. J. ,  concur r i ng i n par t ,  di ssent i ng i n par t ) ,  wi t h 

maj or i t y op.  ¶55.   

¶89 Rat her  t han consi der i ng i n dept h t he var i ous i ndi c i a 

of  benef i c i al  owner shi p f avor i ng bot h Count y owner shi p and MRMC 

owner shi p,  t he maj or i t y nar r owl y f ocuses on t he f ol l owi ng 

i ndi c i a f avor i ng MRMC owner shi p:   ( 1)  t he l engt h of  t he l ease 

t er m;  ( 2)  MRMC' s excl usi ve occupancy of  t he pr oper t y;  ( 3)  MRMC' s 

cur r ent  r et ent i on of  t he t i t l e of  t he day car e f aci l i t y ;  ( 4)  t he 

cur r ent  mi ni mal  r ent  whi ch MRMC pays t he Count y;  and ( 5)  t he 

Count y ' s l ack of  i nvol vement  i n t he day- t o- day oper at i on of  t he 

f aci l i t y .   Maj or i t y op. ,  ¶¶57- 62.    

¶90 The maj or i t y f ai l s  t o adequat el y  expl ai n t he bas i s f or  

i t s  emphasi s on t hese f i ve f act or s.   The f i r st  t wo f act or s t hat  

t he maj or i t y c l ai ms have si gni f i cant  wei ght  i n t he bal anci ng 
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t est ——t he l engt h of  t he l ease and MRMC' s excl us i ve occupancy——

ar e common l ease t er ms and ar e t her ef or e mer el y i ndi cat i ve of  

l essee st at us and ar e not  par t i cul ar l y wei ght y i ndi c i a of  

owner shi p.   The maj or i t y i t sel f  concedes t hat  excl usi ve 

possessi on i s t o be expect ed wi t h a l ease agr eement ,  but  

nonet hel ess pr oceeds t o pl ace gr eat  emphasi s on t hi s f act or .   

See maj or i t y op. ,  ¶58.  

¶91 The t hi r d i ndi c i a hi ghl i ght ed by t he maj or i t y,  cur r ent  

r et ent i on of  t i t l e by MRMC,  shoul d bear  no mor e wei ght  t han t he 

undi sput ed f act  t hat  t he Count y wi l l  ul t i mat el y r et ai n l egal  

t i t l e t o t he l and.   As t he maj or i t y concedes,  possessi on of  

l egal  t i t l e does not  guar ant ee t hat  a par t y i s an " owner "  f or  

t ax exempt i on pur poses;  r at her ,  t he whol e pur pose of  t he 

" benef i c i al  owner "  i nqui r y i s  t o move beyond such or i gi nal  

sur f ace det er mi nat i ons based on mer e t echni cal  t i t l e.   See 

maj or i t y op. ,  ¶33.   Consequent l y,  i t  i s  di f f i cul t  t o f at hom why 

t he MRMC' s ( t empor ar i l y)  r et ai ned paper  t i t l e shoul d bear  mor e 

wei ght  i n our  anal ysi s t han any of  t he i ndi c i a of  Count y 

owner shi p.   

¶92 The f i nal  t wo i ndi c i a emphasi zed by t he maj or i t y 

war r ant  mor e di scussi on.    

¶93 I  r espect f ul l y di sagr ee wi t h t he maj or i t y ' s v i ew t hat  

because t he Count y ( unl i ke t he gover nment al  uni t s i n Gebhar dt  

and Cr yst al  Ri dge)  i s not  di r ect l y i nvol ved i n t he day- t o- day 

oper at i on of  t he f aci l i t y ,  i t  does not  r et ai n s i gni f i cant  

cont r ol  over  t he use of  t he chi l d- car e f aci l i t y .   Whi l e t he 

Count y does not  set  t he pr i ce of  chi l d car e or  empl oy Count y 
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empl oyees t o oper at e t he cent er ,  t her e ar e many si gni f i cant  

r espect s i n whi ch t he Count y r et ai ns cont r ol  over  t he cent er .   

For emost ,  t he Count y st r i ct l y l i mi t s MRMC' s use of  t he pr oper t y 

t o " a chi l d car e cent er  t o ser ve empl oyees and s t udent s of  t he 

Mi l waukee Regi onal  Medi cal  Cent er ,  i t s  member  or gani zat i ons and 

t he gener al  publ i c and f or  no ot her  pur pose .  .  .  . "   Thi s 

l anguage i s s i mi l ar  t o t he l ease r equi r ement  i n Gebhar dt  

l i mi t i ng t he r espondent ' s use of  t he f aci l i t y  t o " i ce skat i ng 

r el at ed spor t s and r ecr eat i on. "   See Gebhar dt ,  89 Wi s.  2d at  

111.   Addi t i onal l y,  t he Count y mandat es t hat  MRMC must  mai nt ai n 

a chi l d- car e pr ogr am capabl e of  ser vi ng at  l east  140 chi l dr en.    

¶94 I n addi t i on t o mandat i ng t he t ype and si ze of  t he 

ser vi ce pr ovi ded by MRMC,  t he Count y r est r i ct s f ut ur e changes t o 

t he f aci l i t y .   The Count y r et ai ns ext ensi ve cont r ol  over  any 

modi f i cat i ons made t o t he chi l d- car e f aci l i t i es and gr ounds,  as 

was t he case i n bot h Gebhar dt  and Cr yst al  Ri dge.   See Gebhar dt ,  

89 Wi s.  2d at  111;  Cr yst al  Ri dge,  180 Wi s.  2d at  569- 70.   MRMC 

must  gai n appr oval  f r om t he Count y f or  any addi t i ons or  

al t er at i ons cost i ng mor e t han $50, 000,  and t he Count y ' s wr i t t en 

consent  f or  any subst ant i al  i mpr ovement s made i n t he l ast  t en 

year s of  t he l ease.   Fur t her mor e,  t he Count y r equi r es MRMC t o 

pr ovi de f enci ng and f or bi ds pl aci ng si gns on t he pr oper t y 

wi t hout  per mi ssi on.   The l ease al so r equi r es MRMC t o keep t he 

f aci l i t i es i n good,  c l ean and saf e condi t i on,  and al l ows t he 

Count y t he r i ght  t o ent er  t he pr emi ses,  wi t h not i ce,  at  any 

r easonabl e t i me t o det er mi ne i f  MRMC i s meet i ng i t s obl i gat i ons 

under  t he l ease.   By emphasi z i ng t he Count y ' s l ack of  day- t o- day 
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oper at i on of  t he f aci l i t y  whi l e omi t t i ng di scussi on of  t hese 

i ndi c i a of  cont r ol ,  t he maj or i t y engages i n an i ncompl et e 

anal ysi s.    

¶95 The maj or i t y ' s nar r ow f ocus on t he " pr esent  f i nanci al  

benef i t "  f act or  f ai l s  t o acknowl edge t he ot her  benef i t s t he 

Count y r ecei ves f r om t he l ease agr eement ,  i nc l udi ng i mpor t ant  

non- f i nanci al  benef i t s.   See maj or i t y op.  ¶¶60- 62.   For  exampl e,  

t he r ecor d i ndi cat es t hat  t he Count y ent er ed i nt o t he l ease 

agr eement  wi t h MRMC because t her e i s a publ i c benef i t  t o 

pr ovi di ng chi l d- car e ser vi ces on Count y publ i c l and.   The l ease 

agr eement  st at es,  " WHEREAS,  Lessor  i s sat i sf i ed t hat  i t  i s  i n 

t he best  i nt er est  of  Mi l waukee Count y and i t s r esi dent s t o make 

sai d l and avai l abl e t o Lessee f or  t he pur poses her ei n st at ed. "    

¶96 I n addi t i on,  whi l e t he maj or i t y poi nt s t o t he 50- year  

l ease as an i mpor t ant  i ndi c i a of  MRMC owner shi p because t he 

l ease t er m al l ows MRMC t o engage i n l ong- t er m pl anni ng,  t he 

opi ni on f ai l s t o acknowl edge si mi l ar  l ong- t er m or  f ut ur e 

benef i t s t o t he Count y.   See maj or i t y op. ,  ¶57.   Such f ut ur e 

f i nanci al  benef i t s t o t he Count y i ncl ude MRMC' s obl i gat i on t o 

pay t he Count y an agr eed upon mar ket  r ent al  r at e f or  t he f i nal  

t went y year s of  t he l ease;  t he Count y ' s r i ght  t o possessi on i f  

const r uct i on was not  compl et ed;  t he Count y ' s r i ght  t o 

i ndemni f i cat i on;  and t he Count y ' s r i ght  t o compl et e t i t l e and 

possessi on of  t he chi l d- car e f ac i l i t y  f r ee of  any encumbr ances 

at  t he end of  t he l ease.    

¶97 Thi s l ast  benef i t  i s  par t i cul ar l y s i gni f i cant  because,  

under  t he cur r ent  l ease,  t he Count y wi l l  c l ai m t i t l e t o t he 
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i mpr ovement s t o t he pr oper t y,  val ued at  $1, 172, 400 i n 2003,  

wi t hout  any expendi t ur e by t he Count y.   I n Gebhar dt ,  t hi s cour t  

det er mi ned t hat  a s i mi l ar  l ease pr ovi s i on r est or i ng a f ul l  and 

compl et e possessor y i nt er est  i n t he pr oper t y t o t he St at e upon 

t er mi nat i on of  t he l ease was a cont r ol l i ng f act or  i n our  

concl usi on t hat  t he St at e had benef i c i al  owner shi p.   Gebhar dt ,  

89 Wi s.  2d at  115.   The maj or i t y her e f ai l s  t o expl ai n why t he 

f ut ur e t r ansf er  t o t he Count y of  mor e t han a mi l l i on dol l ar s i n 

i mpr ovement s i s not  wor t h subst ant i ve consi der at i on,  i n cont r ast  

wi t h t he i ndi c i a of  MRMC owner shi p i t  chooses t o emphasi ze.  

¶98 Addi t i onal l y,  t he Count y ' s cur r ent  f i nanci al  benef i t s 

ar e not  i nsi gni f i cant .   These i ncl ude MRMC' s payment  of  a pr o 

r at a shar e of  t he Count y’ s obl i gat i on t o t he Ci t y of  Wauwat osa 

f or  t he const r uct i on of  a new f i r e st at i on and f i r e f i ght i ng 

posi t i ons;  MRMC' s obl i gat i on t o pur chase wat er ,  sewer ,  and 

secur i t y ser vi ces f r om t he Count y t hr oughout  t he l ease t er m;  and 

t he Count y ' s r ecei pt  of  i nsur ance cover age t hr oughout  t he l ease.   

These cur r ent  f i nanci al  benef i t s,  t aken wi t h non- f i nanci al  

benef i t s and f ut ur e f i nanci al  benef i t s,  wei gh i n f avor  of  a 

det er mi nat i on of  Count y benef i c i al  owner shi p.   

¶99 I n my vi ew,  when t he Count y ant i c i pat es a publ i c 

benef i t  f r om an agr eement  and t hat  benef i t  i s  exceeded ( MRMC 

ser ves mor e t han 140 chi l dr en) ,  t hat  benef i t  must  wei gh heavi l y 

on t he si de of  t he Count y bei ng t he benef i c i al  owner ,  al ong wi t h 

t he ot her  above- ment i oned i ndi c i a.   To i gnor e t he s i gni f i cance 

of  t hese benef i t s may di st or t  t he i mpor t ance of  t he cur r ent  

f avor abl e f i nanci al  t er ms enj oyed by MRMC.   I t  i s  possi bl e t he 
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cur r ent  f i nanci al  t er ms ar e s i mpl y t he t er ms r equi r ed f or  t he 

Count y t o r ecr ui t  a non- gover nment al  par t ner  t o pr ovi de 

i mpor t ant  publ i c benef i t s,  such as ensur i ng t he avai l abi l i t y  of  

chi l d- car e ser vi ces t o count y r esi dent s.   I ndeed,  t hi s cour t  

r ecogni zed i n Gebhar dt  t hat ,  " publ i c pol i cy f avor s t hi s t ype of  

t ax- exempt  t r eat ment  f or  conveyance- l easeback ar r angement s 

bet ween pr i vat e ent er pr i se and gover nment al  bodi es. "   Gebhar dt ,  

89 Wi s.  2d at  115.   A f ul l  anal ysi s of  t he c i r cumst ances i n 

t hese t ypes of  agr eement s r equi r es t aki ng i nt o account  t he non-

f i nanci al  benef i t s t hat  of t en r epr esent  t he i mpet us f or  maki ng 

t he agr eement  i n t he f i r st  pl ace.   

¶100 Such a f ul l  anal ysi s i s l acki ng f r om t he maj or i t y 

opi ni on.   I  do not  di sagr ee wi t h t he exi st ence of  t he f act s 

l i s t ed by t he maj or i t y opi ni on as i ndi c i a suppor t i ng MRMC 

owner shi p;  however ,  many of  t he l i s t ed f act s ar e mer el y benef i t s 

accor ded t o MRMC as a l essee,  and do not  necessar i l y  i ndi cat e 

benef i c i al  owner shi p. 2  As Wi s.  St at .  § 70. 11( 2)  pr ovi des,  

" [ l ] easi ng t he pr oper t y exempt  under  t hi s subsect i on,  r egar dl ess 

of  t he l essee and t he use of  t he l easehol d i ncome,  does not  

r ender  t hat  pr oper t y t axabl e. "    

                                                 
2 For  exampl e,  t he maj or i t y l i s t s as i ndi c i a of  MRMC 

owner shi p t he f ol l owi ng l essee- speci f i c  benef i t s:   ( 1)  t he t er m 
of  t he l ease;  ( 2)  excl usi ve occupancy,  as t r adi t i onal l y  
accompani es a l ease;  ( 3)  t he r i ght  t o not i ce bef or e t he Count y 
ent er s t he pr oper t y,  whi ch i s al so gener al l y accor ded t o 
l essees;  ( 4)  MRMC' s r et ent i on of  t i t l e of  t he day car e f aci l i t y ,  
but  onl y t hr ough t he dur at i on of  t he l ease;  and ( 5)  t he amount  
of  r ent  pai d,  whi ch I  have al r eady addr essed.   Maj or i t y op. ,  
¶56.  
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¶101 I n shor t ,  I  f ai l  t o under st and t he j ust i f i cat i on f or  

t he maj or i t y ' s di spr opor t i onat e emphasi s on t he above i ndi c i a 

pur por t edl y f avor i ng MRMC owner shi p.   Even i f  t he above-

ment i oned i ndi c i a war r ant  t he wei ght  t he maj or i t y gi ves t hem,  by 

di scussi ng a sel ect  number  of  MRMC owner shi p i ndi c i a i n det ai l  

wi t hout  s i mi l ar l y addr essi ng any of  t he Count y owner shi p 

i ndi c i a,  t he maj or i t y opi ni on f ai l s t o appl y t he compr ehensi ve 

bal anci ng t est  est abl i shed by Cr yst al  Ri dge,  Gebhar dt ,  and 

Mi t chel l  Aer o,  whi ch r equi r es an exami nat i on of  al l  r el evant  

i ndi c i a.     

¶102 Once t he i ndi c i a of  Count y owner shi p t hat  wer e omi t t ed 

by t he maj or i t y ar e t aken i nt o account ,  and once al l  i ndi c i a of  

benef i c i al  owner shi p,  not  j ust  t hose f i ve f avor ed by t he 

maj or i t y,  ar e car ef ul l y consi der ed,  i t  becomes cl ear  t hat  t he 

i ndi c i a wei gh i n f avor  of  Count y,  not  MRMC,  owner shi p.    

¶103 I n concl usi on,  t he maj or i t y opi ni on f ai l s t o accor d 

appr opr i at e wei ght  t o i ndi c i a of  owner shi p showi ng t hat  

Mi l waukee Count y r et ai ns consi der abl e cont r ol  over  t he MRMC 

chi l d- car e f aci l i t y ,  r ecei ves s i gni f i cant  pr esent  and f ut ur e 

f i nanci al  benef i t s,  and obt ai ns non- f i nanci al  benef i t s f r om t he 

chi l d- car e f aci l i t y  l ease agr eement .   As a r esul t ,  I  woul d 

af f i r m t hat  por t i on of  t he c i r cui t  cour t ' s  r ul i ng i n t hi s case 

t hat  woul d al l ow MRMC a t ax exempt i on under  Wi s.  St at .  

§ 70. 11( 2) .  

¶104 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  
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¶105 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s opi ni on.    
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