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Count y,  Mar k Gempel er ,  Judge.   Affirmed.   
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¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s case i s bef or e t he 

cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61 ( 2003- 04) . 1  The ci r cui t  cour t  f or  Waukesha 

Count y,  Mar k S.  Gempel er ,  Judge,  gr ant ed t he mot i on of  t he 

t hi r d- par t y def endant s,  Al ber t son' s,  I nc.  and Osco Dr ug,  I nc. ,  

( col l ect i vel y r ef er r ed t o as Osco Dr ug) , 2 t o di smi ss t he t hi r d-

par t y compl ai nt  br ought  by t he t hi r d- par t y pl ai nt i f f s,  

Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc. ,  Medi cal  Col l ege 

of  Wi sconsi n Af f i l i at ed Hospi t al s,  I nc. ,  and Shei l a Gal br ai t h,  

M. D.  ( col l ect i vel y r ef er r ed t o as Dr .  Gal br ai t h) .    

¶2 Dr .  Gal br ai t h' s t hi r d par t y compl ai nt  sought  

cont r i but i on or  i ndemni t y f r om Osco Dr ug i f  Dr .  Gal br ai t h wer e 

f ound l i abl e i n t he under l y i ng medi cal  mal pr act i ce l awsui t  

br ought  by t he Est at e of  Fr ank P.  Ri l l e by Susan Ri l l e,  i t s 

Per sonal  r epr esent at i ve,  and Susan Ri l l e ( col l ect i vel y r ef er r ed 

t o as Ri l l e)  agai nst  Dr .  Gal br ai t h and Osco Dr ug. 3 

¶3 The ci r cui t  cour t  gr ant ed Osco Dr ug' s mot i on t o 

di smi ss Dr .  Gal br ai t h' s t hi r d par t y compl ai nt  on t he basi s of  a 

pr i or  pr oceedi ng i n t he under l y i ng medi cal  mal pr act i ce l awsui t .   

Osco Dr ug had pet i t i oned t he c i r cui t  cour t  i n t he under l y i ng 

medi cal  mal pr act i ce l awsui t  f or  summar y j udgment  when no par t y  

i n r esponse t o t he schedul i ng or der  submi t t ed t he names of  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

2004 ver si on unl ess ot her wi se not ed.  

2 Al ber t son' s,  I nc.  i s  t he par ent  company of  Osco Dr ug.   

3 Dr .  Gal br ai t h' s super vi s i ng physi c i an,  Thomas J.  Russel l ,  
M. D. ,  was al so sued but  was di smi ssed as a def endant .    
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exper t  wi t nesses or  r epor t s cr i t i cal  of  t he conduct  of  Osco 

Dr ug.    

¶4 Ri l l e di d not  oppose Osco Dr ug' s mot i on f or  summar y 

j udgment .   Dr .  Gal br ai t h di d not  oppose t he mot i on f or  summar y 

j udgment  as i t  r el at ed t o Ri l l e' s under l y i ng medi cal  mal pr act i ce 

l awsui t ,  but  Dr .  Gal br ai t h f i l ed a br i ef  and af f i davi t s and 

appear ed at  t he hear i ng on t he mot i on.   Dr .  Gal br ai t h at t empt ed 

t o pr eser ve her  cont r i but i on c l ai m agai nst  Osco Dr ug,  aski ng t he 

ci r cui t  cour t  t o r ul e t hat  t he summar y j udgment  was not  on t he 

mer i t s and woul d not  af f ect  her  r i ght s t o cont r i but i on or  

i ndemni t y.    

¶5 The ci r cui t  cour t  gr ant ed Osco Dr ug' s mot i on f or  

summar y j udgment  on t he mer i t s.   The par t i es v i gor ousl y debat ed 

t he wor di ng of  t he summar y j udgment  or der  r el at i ng t o Dr .  

Gal br ai t h' s r i ght s agai nst  Osco Dr ug.   The ci r cui t  cour t  adopt ed 

Dr .  Gal br ai t h' s phr asi ng of  t he summar y j udgment  or der ,  whi ch 

st at ed t hat  " t hi s or der  i s no way i nt ended t o af f ect  t he r i ght s 

of  ot her  par t i es t o pur sue cl ai ms under  appr opr i at e st at ut or y 

and/ or  case l aw. "  

¶6 Af t er  summar y j udgment  was gr ant ed ( wi t h t he l anguage 

quot ed above)  and af t er  f ur t her  di scover y pr oceedi ngs,  Dr .  

Gal br ai t h f i l ed a t hi r d- par t y compl ai nt  agai nst  Osco Dr ug f or  

cont r i but i on,  whi ch i ncl uded al l egat i ons of  Osco Dr ug' s 

negl i gence t hat  wer e subst ant i al l y  t he same as t hose cont ai ned 

i n Ri l l e' s compl ai nt .   Osco Dr ug moved t o di smi ss t he t hi r d-

par t y compl ai nt  agai nst  i t  on t he gr ound of  i ssue pr ecl usi on,  

ar gui ng t hat  Osco Dr ug' s l i abi l i t y  was pr ecl usi vel y det er mi ned 
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i n t he ear l i er  summar y j udgment  or der .   The ci r cui t  cour t  

gr ant ed Osco Dr ug' s mot i on t o di smi ss,  and Dr .  Gal br ai t h 

appeal ed.    

¶7  The i ssue pr esent ed i s whet her  t he c i r cui t  cour t  er r ed 

i n hol di ng t hat  i ssue pr ecl usi on bar r ed t he t hi r d- par t y c l ai m of  

Dr .  Gal br ai t h f or  cont r i but i on agai nst  Osco Dr ug.  

¶8 Addr essi ng t hi s i ssue r equi r es t he cour t  t o answer  t wo 

quest i ons:  Was t he i ssue of  Osco Dr ug' s negl i gence act ual l y 

l i t i gat ed and det er mi ned i n t he summar y j udgment  mot i on so t hat  

t he doct r i ne of  i ssue pr ecl usi on appl i es?  I f  t he doct r i ne of  

i ssue pr ecl usi on appl i es,  di d t he c i r cui t  cour t  er r oneousl y 

exer ci se i t s di scr et i on when i t  appl i ed i ssue pr ecl usi on i n t he 

pr esent  case?   

¶9 For  t he r easons set  f or t h,  we hol d t hat  t he i ssue of  

Osco Dr ug' s l i abi l i t y  was act ual l y l i t i gat ed and det er mi ned by 

summar y j udgment  and t hat  t he c i r cui t  cour t  di d not  pr eser ve Dr .  

Gal br ai t h' s c l ai m f or  cont r i but i on i n i t s or der  on summar y 

j udgment .   We f ur t her  hol d t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  r ul ed t hat  

appl i cat i on of  i ssue pr ecl usi on was f undament al l y f ai r .   To 

pr eser ve her  cont r i but i on c l ai m agai nst  Osco Dr ug successf ul l y  

agai nst  a chal l enge on t he gr ound of  i ssue pr ecl usi on,  Dr .  

Gal br ai t h shoul d have appear ed and obj ect ed on t he mer i t s t o 

Osco Dr ug' s mot i on f or  summar y j udgment ,  t her eby ensur i ng t hat  

t her e woul d be no possi bi l i t y  of  i nconsi st ent  f act - f i ndi ng on 

any i ssue cent r al  t o Ri l l e' s c l ai m and her  own cl ai m.   Fi l i ng a 

br i ef  and ar gui ng t hat  her  c l ai m f or  cont r i but i on shoul d be 
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pr eser ved f or  a l at er  dat e was not  adequat e,  wi t hout  any 

j ust i f i cat i on,  t o avoi d i ssue pr ecl usi on under  Pr eci s i on 

Er ect i ng,  I nc.  v.  M&I  Mar shal l  & I l s l ey Bank,  224 Wi s.  2d 288,  

592 N. W. 2d 5 ( 1998) .   

¶10 Accor di ngl y,  we af f i r m t he or der  of  t he c i r cui t  cour t  

di smi ssi ng Dr .  Gal br ai t h' s t hi r d- par t y compl ai nt  f or  

cont r i but i on agai nst  Osco Dr ug.  

I  

¶11 Al t hough t he par t i es di sagr ee about  t he pr oper  l egal  

i nf er ences and l egal  concl usi ons t o dr aw f r om t he f act s,  t he 

f act s r el evant  t o t hi s appeal  ar e not  i n di sput e.  

¶12 Thi s appeal  st ems f r om a medi cal  mal pr act i ce act i on.  

On Mar ch 10,  2003,  Fr ank Ri l l e f i l ed a medi cal  mal pr act i ce 

act i on agai nst  Dr .  Gal br ai t h and Osco Dr ug.   An amended 

compl ai nt  was f i l ed on August  1,  2003,  f ol l owi ng t he deat h of  

Fr ank Ri l l e,  subst i t ut i ng as pl ai nt i f f s t he Est at e of  Fr ank P.  

Ri l l e,  by i t s per sonal  r epr esent at i ve Susan Ri l l e,  and Susan 

Ri l l e,  i n her  per sonal  capaci t y.    

¶13 The medi cal  mal pr act i ce compl ai nt  al l eges t hat  whi l e 

t r eat i ng Fr ank Ri l l e' s psor i asi s  condi t i on,  Dr .  Shei l a Gal br ai t h 

i ssued a pr escr i pt i on f or  t he dr ug met hot r exat e i n a dosage 

hi gher  t han Gal br ai t h' s super vi s i ng physi c i an i nst r uct ed.   The 

medi cat i on was supposed t o be pr escr i bed at  t he r at e of  2. 5 mg 

admi ni st er ed t hr ee t i mes a week ( t ot al  dosage of  7. 5 mg per  

week) .   I nst ead t he pr escr i pt i on,  as wr i t t en,  di r ect ed t he 

pat i ent  t o t ake 7. 5 mg per  day ( t ot al  dosage of  52. 5 mg per  

week) .   An Osco Dr ug phar macy f i l l ed t he pr escr i pt i on as 
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wr i t t en,  wi t hout  quest i oni ng t he dosage.   Fr ank Ri l l e t ook t he 

dr ug as pr escr i bed f or  sever al  days.   He became sever el y i l l  and 

r equi r ed ext ended medi cal  car e.  

¶14 Dr .  Gal br ai t h di d not  i ni t i al l y  f i l e a c l ai m i n  

Ri l l e' s act i on agai nst  her  co- def endant ,  Osco Dr ug,  and need not  

have done so.   Cont r i but i on c l ai ms may,  however ,  be br ought  i n 

t he or i gi nal  t or t  act i on. 4  " To f aci l i t at e ef f i c i ency and 

el i mi nat e t he necessi t y of  addi t i onal  subsequent  l i t i gat i on,  

t hi s cour t  has appr oved t he pr act i ce of  al l owi ng t he 

cont r i but i on act i on t o be consi der ed i n t he same pr oceedi ng 

i nvol v i ng t he under l y i ng damage cl ai m despi t e t he cont i ngent  

nat ur e of  t hi s cr oss act i on. " 5 

 ¶15 Cont r i but i on c l ai ms ar e not  mandat or y i n t he i ni t i al  

t or t  act i on. 6  " Whi l e c l ai ms f or  cont r i but i on ar e commonl y pl ed 

i n t he under l y i ng per sonal  i nj ur y act i on,  t her e i s no 

r equi r ement  t hat  t hey be pl ed at  t hat  t i me. " 7  A par t y i nst ead 

                                                 
4 The basi c el ement s of  a cont r i but i on c l ai m i n negl i gence 

act i ons ar e:  " 1.  Bot h par t i es must  be j oi nt  negl i gent  
wr ongdoer s;  2.  t hey must  have common l i abi l i t y  because of  such 
negl i gence t o t he same per son;  3.  one such par t y  must  have bor ne 
an unequal  pr opor t i on of  t he common bur den. "   Johnson v.  Hei nt z,  
73 Wi s.  2d 286,  295,  243 N. W. 2d 815 ( 1976)  ( quot i ng Far mer s Mut .  
Aut o.  I ns.  Co.  v.  Mi l waukee Aut o.  I ns.  Co. ,  8 Wi s.  2d 512,  515,  
99 N. W. 2d 746 ( 1959) ) .  

5 Johnson,  73 Wi s.  2d at  295.  

6 Mar t en Tr anspor t ,  Lt d.  v.  Rur al  Mut .  I ns.  Co. ,  198 
Wi s.  2d 738,  741,  543 N. W. 2d 541 ( Ct .  App.  1995)  ( c i t i ng Wei na 
v.  At l ant i c Mut .  I ns.  Co. ,  177 Wi s.  2d 341,  346,  501 N. W. 2d 465 
( Ct .  App.  1993) ) .  

7 Wei na v.  At l ant i c Mut .  I ns.  Co. ,  177 Wi s.  2d 341,  346,  501 
N. W. 2d 465 ( Ct .  App.  1993) .  
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may wai t  unt i l  af t er  he or  she i s adj udged l i abl e bef or e f i l i ng 

a cont r i but i on c l ai m. 8    

 ¶16 Never t hel ess,  i n her  answer  t o bot h t he i ni t i al  

compl ai nt  and t he amended compl ai nt ,  Dr .  Gal br ai t h r ef er ences 

her  cont r i but i on c l ai m agai nst  Osco Dr ug.   Speci f i cal l y,  i n t he 

" wher ef or e"  c l ause of  her  answer ,  Dr .  Gal br ai t h asser t ed t he 

f ol l owi ng:  

I n t he event  t hi s def endant  i s f ound j oi nt l y l i abl e 
wi t h any ot her  def endant ,  t hen,  and i n t hat  event ,  
t hi s def endant  wi l l  be ent i t l ed t o cont r i but i on and/ or  
i ndemni t y accor di ng t o t he l aw.  

 ¶17 Dr .  Gal br ai t h' s cont r i but i on c l ai m was t hus wel l  known 

t o al l  par t i es and t he ci r cui t  cour t .  

 ¶18 Under  t he c i r cui t  cour t ' s  or i gi nal  schedul i ng or der ,  

Ri l l e was r equi r ed t o di scl ose exper t s by August  1,  2003,  and 

t he def endant s wer e r equi r ed t o di scl ose t hei r  exper t s by 

November  1,  2003.  

 ¶19 On December  1,  2003,  Osco Dr ug f i l ed a mot i on f or  

summar y j udgment .   I t  al l eged t hat  no par t y has pr esent ed any 

exper t  wi t ness or  r epor t  est abl i shi ng an i nf er ence of  Osco 

Dr ug' s negl i gence or  a causal  connect i on bet ween any act i on or  

                                                 
8 Wi sconsi n St at .  § 893. 92 est abl i shes t he s t at ut e of  

l i mi t at i ons f or  a cont r i but i on act i on:   " An act i on f or  
cont r i but i on based on t or t ,  i f  t he r i ght  of  cont r i but i on does 
not  ar i se out  of  a pr i or  j udgment  al l ocat i ng t he compar at i ve 
negl i gence bet ween t he par t i es,  shal l  be commenced wi t hi n one 
year  af t er  t he cause of  act i on accr ues or  be bar r ed. "  
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i nact i on of  Osco Dr ug and t he damages sought . 9  Wi sconsi n cour t s 

have consi st ent l y mai nt ai ned t hat  medi cal  mal pr act i ce negl i gence 

cl ai ms such as Ri l l e' s must  be suppor t ed by exper t  t est i mony.  

 ¶20 Ri l l e di d not  oppose t he mot i on f or  summar y j udgment .   

At  t he hear i ng,  counsel  f or  Ri l l e expl ai ned:  

We do not  oppose Osco' s mot i on f or  summar y j udgment  
based,  i n par t ,  on t he t est i mony t hat  has come out  
f r om Dr .  Gal br ai t h at  her  deposi t i on,  number  one.   
Number  t wo,  as a mat t er  of  st r at egy obvi ousl y t he 
Cour t  i s  awar e of  t he compet ency and capabi l i t i es and 
t r i al  pr owess of  bot h counsel  seat ed her e.    

We have a c l ear  c l ai m i n t hi s case agai nst  Dr .  
Gal br ai t h,  t he r esi dent ,  who admi t t ed t hat  she wr ot e 
out  an i ncor r ect  pr escr i pt i on;  t hat  t he pr escr i pt i on 
was f i l l ed exact l y as she wr ot e i t  out .   Our  c l i ent  
t ook i t  as wr i t t en out ,  as pr escr i bed,  and t hat  l ed t o 
why we ar e her e t oday.   So we,  f or  t hat  r eason,  have 
deci ded not  t o pur sue a c l ai m agai nst  Osco.    

They have moved f or  summar y j udgment .   We do not  
oppose t hat  mot i on at  t hi s t i me,  not  because we 
coul dn' t  hypot het i cal l y go out  and t r y t o f i nd some 
exper t .   We have j ust  deci ded not  t o do t hat .  

 ¶21 Dr .  Gal br ai t h r ecei ved not i ce of  t he summar y j udgment  

mot i on.   She di d not  oppose t he mot i on.   She di d,  however ,  f i l e 

a br i ef  and af f i davi t s i n r esponse t o Osco Dr ug' s summar y 

j udgment  mot i on.   Dr .  Gal br ai t h expl ai ned her  i nt ent i on not  t o 

oppose Osco Dr ug' s mot i on f or  summar y j udgment .   She st at ed t hat  

t he summar y j udgment  hear i ng was not  t he r i ght  t i me f or  her  t o 

                                                 
9 Ri l l e had al l eged i n hi s Amended Compl ai nt  t hat  Osco Dr ug 

" was negl i gent  i n di spensi ng a dosage of  Met hot r exat e .  .  .  i n a 
quant i t y t hat  i t s  agent s,  ser vant s or  empl oyees,  knew or  shoul d 
[ have]  known exceeded saf e and r ecommended l evel s,  or  was 
ot her wi se negl i gent . "  
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pur sue a cont r i but i on c l ai m.   She concl uded t hat  she coul d wai t  

t o pur sue her  cont r i but i on c l ai m:   " So I  am abl e t o k i nd of  s i t  

back,  i f  you wi l l ,  and see what  [ t he pl ai nt i f f ]  deci des t o 

do.  .  .  .  I t ' s  r eal l y t hat  s i mpl e,  and I  don' t  t hi nk t her e i s 

anyt hi ng mor e t o i t  t han t hat .   We have t he r i ght  t o pur sue t hi s 

i f  we choose t o.   We may or  may not  t ake di scover y i n t hi s case 

about  Osco. " 10   

¶22 Dr .  Gal br ai t h' s br i ef  r equest ed t hat ,  " i n f ai r ness t o 

[ t he def endant s] , "  t he c i r cui t  cour t  on t he summar y j udgment  

mot i on shoul d " speci f i cal l y r ef er ence:  1.  That  such or der  i s not  

det er mi nat i ve of  any c l ai ms of  t hose def endant s,  Physi c i ans 

I nsur ance Company of  Wi sconsi n,  I nc. ,  Medi cal  Col l ege of  

Wi sconsi n Af f i l i at ed Hospi t al s,  I nc.  and Shei l a Gal br ai t h,  M. D. ,  

and 2.  That  such cl ai ms ar e pr eser ved. "  

 ¶23 The ci r cui t  cour t  hear d ar gument s on Osco Dr ug' s 

mot i on f or  summar y j udgment  on Febr uar y 19,  2004.   The r egul ar l y 

assi gned j udge,  Hon.  Mar k S.  Gempel er ,  was unavai l abl e t hat  day,  

so Reser ve Judge John Fi or enza pr esi ded over  t he hear i ng.    

 ¶24 Si gni f i cant  di scussi on ensued at  t he hear i ng about  t he 

i mpact  of  a summar y j udgment  i n f avor  of  Osco Dr ug on Dr .  

Gal br ai t h' s cont r i but i on c l ai m.   At  t he hear i ng,  Dr .  Gal br ai t h 

r ei t er at ed t hat  even t hough she was not  opposi ng t he mot i on,  she 

                                                 
10 I n her  br i ef ,  Dr .  Gal br ai t h expl ai ned she had " a r i ght  t o 

a pot ent i al  cr oss- cl ai m and/ or  a c l ai m f or  cont r i but i on agai nst  
Osco but  di d not  want  t o mi sl ead t he cour t  or  counsel  i n 
i ndi cat i ng t hat  any act i ve c l ai m was made at  t hi s t i me on behal f  
of  Dr .  Gal br ai t h t hat  Osco' s act i ons or  omi ssi ons wer e vi ol at i ve 
of  some st andar d of  car e .  .  .  . "  



No.  2005AP1407   

 

10 
 

want ed t o r eser ve t he r i ght  t o pur sue a c l ai m f or  cont r i but i on  

agai nst  Osco Dr ug.   Dr .  Gal br ai t h r equest ed t hat  summar y 

j udgment  be gr ant ed " wi t hout  pr ej udi ce. "    

¶25 Osco Dr ug' s counsel  pr edi ct ed at  t he hear i ng t hat  i f  

summar y j udgment  wer e gr ant ed and Dr .  Gal br ai t h br ought  a 

cont r i but i on c l ai m agai nst  Osco Dr ug,  t he c l ai m woul d be 

chal l enged under  t he doct r i ne of  i ssue pr ecl usi on,  c i t i ng 

Pr eci s i on Er ect i ng v.  M & I  Mar shal l  & I l s l ey Bank,  G. A. P. ,  

I nc. ,  224 Wi s.  2d 288,  592 N. W. 2d 5 ( Ct .  App.  1998) ,  and a cour t  

woul d bar  t he c l ai m.    

 ¶26 The ci r cui t  cour t  ( Judge Fi or enza)  gr ant ed summar y 

j udgment  i n f avor  of  Osco Dr ug on t he mer i t s and di smi ssed 

Ri l l e' s c l ai ms agai nst  Osco Dr ug wi t h pr ej udi ce.   Dur i ng t he 

hear i ng,  t he c i r cui t  cour t  expl ai ned t hat  i t s deci s i on was not  

" f or ecl osi ng what ever  ar gument s [ t he par t i es]  make i n t he f ut ur e 

and what ever  pot ent i al  c l ai ms t hat  ar e out  t her e agai nst  

anyone .  .  .  . "   The ci r cui t  cour t  st at ed t hat  t he val i di t y of  

any act i on f or  cont r i but i on was not  bef or e i t  and t hat  t he 

val i di t y of  any act i on f or  cont r i but i on woul d have t o be 

det er mi ned accor di ng t o t he st at ut es and case l aw when a 

cont r i but i on act i on was f i l ed.   The ci r cui t  cour t  expl ai ned i t s  

posi t i on as f ol l ows:   

The case her e,  t he summar y j udgment  mot i on i s  ver y 
c l ear  and i t s deal s wi t h an i ssue t hat  i s i n t he case,  
and t hat  i s t he quest i on of  negl i gence cl ai med by t he 
pl ai nt i f f  agai nst  Osco.   Ther e i s [ s i c]  no ot her  
c l ai ms agai nst  Osco i n t he case.   Ther e ar e no 
f or mal i zed cl ai ms agai nst  Osco i n t hi s case and,  
t her ef or e,  i f  any par t y has anot her  c l ai m f or  
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cont r i but i on,  or  what  have you,  what ever  c l ai m t hey 
may have but  has not  been br ought  f or t h i n t hi s case 
t he Cour t  can' t  l ook i nt o t he f ut ur e and say,  wel l ,  
t her e' s possi bl e c l ai ms out  t her e and so I  shoul dn’ t  
r ul e on t he case t hat ' s bef or e me .  .  .  .   

I f  someone woul d br i ng an act i on f or  cont r i but i on 
agai nst  Osco,  t hat  woul d have t o be det er mi ned i f  t he 
st at ut e i n quest i on woul d al l ow t hat ,  i f  t he case l aw 
woul d al l ow t hat .  .  .  .   I  have not  consi der ed t hese.  
Absol ut el y have not  consi der ed t hese f act s because 
t hey' r e not  bef or e me .  .  .  .   I  cannot  r est r i ct  
Osco' s posi t i on of  sayi ng you shoul d have br ought  i t ,  
and t hat  cer t ai nl y i s t hei r  r i ght  t o obj ect  at  t hat  
t i me t o any f ur t her  cont r i but i on act i on;  nor  can I  at  
t hi s t i me t el l  [ Dr .  Gal br ai t h]  t hat  you can' t  br i ng a 
cont r i but i on act i on.   That  i ssue j ust  i sn' t  bef or e me 
at  t hi s t i me and bef or e t he Cour t ,  and t her ef or e I  
act ual l y have no aut hor i t y t o r ul e on such a mat t er  
t hat  i s  not  bef or e me i n t hi s deci s i on.    

 ¶27 Osco Dr ug and Gal br ai t h di sagr eed about  t he l anguage 

t hat  shoul d be i ncor por at ed i n t he c i r cui t  cour t  or der  gr ant i ng 

Osco Dr ug summar y j udgment  t o r ef l ect  t he deci s i on of  t he 

c i r cui t  cour t .   Osco Dr ug submi t t ed a pr oposed or der  t o Judge 

Gempel er ,  who had r esumed r esponsi bi l i t y  over  t he case,  

decl ar i ng onl y t he di smi ssal  wi t h pr ej udi ce of  Ri l l e' s c l ai ms 

agai nst  Osco Dr ug.    

¶28 Dr .  Gal br ai t h submi t t ed an al t er nat i ve pr oposed or der ,  

whi ch added t he f ol l owi ng wor ds:  " t hi s or der  i s no way i nt ended 

t o af f ect  t he r i ght s of  ot her  par t i es t o pur sue cl ai ms under  

appr opr i at e st at ut or y and/ or  case l aw. "   Dr .  Gal br ai t h expl ai ned 

t hat ,  i n her  opi ni on,  t hi s l anguage was mor e consi st ent  wi t h t he 

deci s i on of  Judge Fi or enza.      

 ¶29 Osco Dr ug st r enuousl y opposed Dr .  Gal br ai t h' s ver si on 

of  t he pr oposed or der .   Osco Dr ug wr ot e t he c i r cui t  cour t  
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i nsi st i ng t hat  Judge Fi or enza di d not  car ve out  and pr eser ve Dr .  

Gal br ai t h' s cont r i but i on c l ai m but  mer el y r ef used t o r ul e on 

i ssue pr ecl usi on.   The l et t er  st at ed:  

The onl y ar gument  at  t he mot i on was whet her  t he 
di smi ssal  shoul d be on t he mer i t s and wi t h pr ej udi ce 
as i t  r el at es t o Osco,  I nc.   Judge Fi or enza gave a 
ver y c l ear  deci s i on,  and i n f act  I  have or der ed a copy 
of  t hat  t r anscr i pt ,  because I  suspect ed t hat  [ Dr .  
Gal br ai t h' s counsel ]  woul d at t empt  t o do somet hi ng 
exact l y l i ke he has done [ wi t h t he pr oposed or der ] .   
He i s st i l l  t r y i ng t o pr eser ve a c l ai m t hat  we do not  
bel i eve t hat  he has.   Judge Fi or enza made i t  ver y 
c l ear  t hat  he coul d not  make an ant i c i pat or y r ul i ng 
and t hat  t he onl y mot i on bef or e hi m was Osco' s mot i on 
f or  summar y j udgment .   Summar y j udgment  on t hat  mot i on 
was cl ear l y gr ant ed t o Osco and i t  was gr ant ed on t he 
mer i t s and wi t h pr ej udi ce.  .  .  .  Pl ease di sr egar d [ Dr .  
Gal br ai t h' s]  or der  and si gn t he or der  t hat  we have 
pr evi ousl y submi t t ed.  

 ¶30 I n r epl y,  Dr .  Gal br ai t h wr ot e t he c i r cui t  cour t  

chal l engi ng Osco Dr ug' s asser t i ons,  st at i ng i n r el evant  par t :  

[ Osco,  I nc. ' s counsel ' s]  comment s and i mpl i cat i ons I  
bel i eve ar e .  .  .  i nappr opr i at e.    

I  r espect f ul l y suggest  t hat  per haps Judge Fi or enza,  
who hear d t he ent i r e ar gument ,  mi ght  want  t o s i gn t he 
or der .   Regar dl ess of  who si gns t he or der ,  I  cer t ai nl y 
concur  wi t h t he r evi ew of  t he t r anscr i pt  pr i or  t o t he 
or der  bei ng si gned,  especi al l y t he l ast  sever al  
mi nut es of  t he hear i ng when t he Judge made hi s 
deci s i on.  

¶31 The ci r cui t  cour t  ( Judge Gempel er )  s i gned Dr .  

Gal br ai t h' s ( not  Osco Dr ug' s)  pr oposed or der  on Mar ch 8,  2004.    

 ¶32 The ci r cui t  cour t  subsequent l y ent er ed an or der  on 

Sept ember  30,  2004 t hat  amended t he or i gi nal  schedul i ng or der .   

Ri l l e was t o name exper t s and f i l e exper t  r epor t s by November  6,  
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2004. 11  The par t i es wer e gi ven unt i l  December  1,  2004,  t o make 

any amendment s t o t he pl eadi ngs,  i ncl udi ng addi ng par t i es.   Dr .  

Gal br ai t h was t o name exper t s and f i l e exper t  r epor t s by 

Febr uar y 1,  2005.  

 ¶33 Dr .  Gal br ai t h pr oceeded t o conduct  di scover y agai nst  

Osco Dr ug,  i ncl udi ng t aki ng deposi t i ons of  Osco Dr ug empl oyees 

i n Phoeni x,  AZ.   Dr .  Gal br ai t h al so secur ed exper t s t o t est i f y 

about  Osco Dr ug' s negl i gence i n f i l l i ng Fr ank Ri l l e' s 

pr escr i pt i on as wr i t t en.  

 ¶34 I n November  2004,  Dr .  Gal br ai t h f i l ed a t hi r d- par t y 

compl ai nt  agai nst  Osco Dr ug seeki ng cont r i but i on and/ or  

i ndemni t y.   Dr .  Gal br ai t h al so named exper t s and pr ovi ded exper t  

r epor t s al l egedl y est abl i shi ng t he negl i gent  conduct  of  Osco 

Dr ug phar maci st s.   

 ¶35 I n Januar y 2005,  Osco Dr ug f i l ed a mot i on t o di smi ss 

Dr .  Gal br ai t h' s t hi r d- par t y compl ai nt  agai nst  i t  on t he gr ound 

of  i ssue pr ecl usi on.   Af t er  a hear i ng on t he mat t er ,  on Apr i l  

15,  2005,  t he c i r cui t  cour t  ( Judge Gempel er )  gr ant ed Osco Dr ug' s 

mot i on t o di smi ss,  hol di ng t hat  i ssue pr ecl usi on bar r ed Dr .  

Gal br ai t h' s r e- l i t i gat i ng Osco Dr ug' s negl i gence.   Dr .  Gal br ai t h 

sought  r econsi der at i on of  t he deci s i on,  whi ch was deni ed.   Dr .  

Gal br ai t h t hen appeal ed t he or der  di smi ssi ng her  t hi r d- par t y 

compl ai nt  t o t he cour t  of  appeal s,  and t he cour t  of  appeal s 

cer t i f i ed t he case. 12 
                                                 

11 By st i pul at i on of  Ri l l e and Dr .  Gal br ai t h.  

12 Ri l l e' s c l ai ms agai nst  Dr .  Gal br ai t h have been st ayed 
pendi ng t hi s appeal .  
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I I  

 ¶36 To det er mi ne whet her  t he doct r i ne of  i ssue pr ecl usi on 

bar s Dr .  Gal l agher ' s t hi r d par t y compl ai nt  agai nst  Osco Dr ug,  we 

appl y a t wo- st ep anal ysi s descr i bed i n t he case l aw:  ( 1)  whet her  

i ssue pr ecl usi on can,  as a mat t er  of  l aw,  be appl i ed,  and i f  so,  

( 2)  whet her  t he appl i cat i on of  i ssue pr ecl usi on woul d be 

f undament al l y f ai r .   

 ¶37 I n t he f i r st  st ep,  a c i r cui t  cour t  must  det er mi ne 

whet her  t he i ssue or  f act  was act ual l y l i t i gat ed and det er mi ned 

i n t he pr i or  pr oceedi ng by a val i d j udgment  i n a pr evi ous act i on 

and whet her  t he det er mi nat i on was essent i al  t o t he j udgment . 13  

The det er mi nat i on under  t he f i r st  st ep i s a quest i on of  l aw,  

whi ch t hi s cour t  deci des on appeal  i ndependent l y of  t he c i r cui t  

cour t  but  benef i t i ng f r om i t s anal ysi s. 14  I ssue pr ecl usi on can 

be appl i ed onl y i f  t hi s f i r st  st ep i s sat i sf i ed.   

 ¶38 I n t he second st ep,  a c i r cui t  cour t  must  det er mi ne 

whet her  appl y i ng i ssue pr ecl usi on compor t s wi t h pr i nci pl es of  

f undament al  f ai r ness. 15  A c i r cui t  cour t ' s  ul t i mat e deci s i on on 

                                                 
13 Town of  Del af i el d v.  Wi nkel man,  2004 WI  17,  ¶34,  269 

Wi s.  2d 109,  675 N. W. 2d 470.   See al so Rest at ement  ( Second)  
Judgment s,  § 27 ( 1982)  ( " When an i ssue of  f act  or  l aw i s 
act ual l y l i t i gat ed and det er mi ned by a val i d and f i nal  j udgment ,  
and t he det er mi nat i on i s essent i al  t o t he j udgment ,  t he 
det er mi nat i on i s  concl usi ve i n a subsequent  act i on bet ween t he 
par t i es,  whet her  on t he same or  a di f f er ent  c l ai m. " ) .  

14 Pai ge K. B.  v.  St even G. B. ,  226 Wi s.  2d 210,  224,  594 
N. W. 2d 370 ( 1999) ;  Gl oss v.  Legend Lake Pr oper t y Owner s Ass' n,  
I nc. ,  2003 WI  App 162,  ¶13,  266 Wi s.  2d 694,  667 N. W. 2d 378.  

15 Pai ge K. B. ,  226 Wi s.  2d at  225.  
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f undament al  f ai r ness i s an exer ci se of  di scr et i on and i s  

r evi ewed as such. 16  The case l aw has set  f or t h f i ve f act or s,  

whi ch ar e not  excl usi ve or  di sposi t i ve,  t o ai d a c i r cui t  cour t  

i n det er mi ni ng whet her  appl i cat i on of  i ssue pr ecl usi on i s 

f undament al l y f ai r .   Sever al  of  t hese f act or s pr esent  quest i ons 

of  l aw. 17  Ot her s ar e wi t hi n t he c i r cui t  cour t ' s  di scr et i on. 18   

 ¶39 We wi l l  af f i r m a c i r cui t  cour t ' s  exer ci se of  

di scr et i on i f  t he c i r cui t  cour t  appl i es t he pr oper  st andar d of  

l aw and,  usi ng a demonst r at ed r at i onal  pr ocess,  r eaches a 

concl usi on t hat  a r easonabl e cour t  coul d r each. 19  I f  a c i r cui t  

cour t  exer ci ses i t s di scr et i on upon an er r or  of  l aw,  t he c i r cui t  

cour t  has er r oneousl y exer ci sed i t s di scr et i on. 20  I n sum,  we 

r evi ew t he ci r cui t  cour t ' s  f i nal  deci s i on on whet her  t o appl y 

t he doct r i ne of  i ssue pr ecl usi on under  t he exer ci se of  

di scr et i on st andar d,  deci di ng t he quest i ons of  l aw embedded i n 

t he exer ci se of  di scr et i on i ndependent l y,  benef i t i ng f r om t he 

anal ysi s of  t he c i r cui t  cour t .  

I I I  

                                                 
16 Mr ozek v.  I nt r a Fi n.  Cor p. ,  2005 WI  73,  ¶15,  281 

Wi s.  2d 448,  699 N. W. 2d 54 ( " [ W] het her  t he c i r cui t  cour t  
pr oper l y appl i ed,  or  r ef used t o appl y,  i ssue pr ecl usi on i n an 
i ndi v i dual  case i s a di scr et i onar y deci s i on. " ) .    

17 Pai ge K. B. ,  226 Wi s.  2d at  225.  

18 Pai ge K. B. ,  226 Wi s.  2d at  225.  

19 Johnson v.  Al l i s  Chamber s Cor p. ,  162 Wi s.  2d 261,  273,  
470 N. W. 2d 859 ( 1991) .  

20 St at e v.  Hut ni k,  39 Wi s.  2d 754,  763,  159 N. W. 2d 733 
( 1968) .  
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 ¶40 We addr ess t he f i r st  st ep i n t he anal ysi s of  i ssue 

pr ecl usi on,  t hat  i s ,  whet her  t he i ssue of  Osco Dr ug' s negl i gence 

was act ual l y l i t i gat ed and det er mi ned i n t he summar y j udgment  

pr oceedi ng by a val i d j udgment  and whet her  t he det er mi nat i on of  

t he i ssue was essent i al  t o t he pr i or  j udgment .   

¶41 Or di nar i l y  i ssue pr ecl usi on ar i ses i n a subsequent  

l awsui t .   Dr .  Gal br ai t h' s cont r i but i on c l ai m i s  br ought  wi t hi n 

t he f our  cor ner s of  t he same l awsui t .   The cour t  of  appeal s has 

cl ear l y hel d t hat  t he doct r i ne of  i ssue pr ecl usi on appl i es when 

one par t y seeks t o bar  anot her  f r om r el i t i gat i ng a pr i or  

adj udi cat i on i n t he same l awsui t . 21  

¶42 The par t i es di sagr ee whet her  t he i ssue of  Osco Dr ug' s 

negl i gence was act ual l y l i t i gat ed and det er mi ned when t he 

ci r cui t  cour t  gr ant ed Osco Dr ug' s mot i on f or  summar y j udgment .  

¶43 Dr .  Gal br ai t h i nsi st s t hat  because Ri l l e di d not  

oppose Osco Dr ug' s mot i on f or  summar y j udgment ,  t he summar y 

j udgment  was i n ef f ect  a vol unt ar y st i pul at ed di smi ssal  of  Osco 

Dr ug f r om Ri l l e' s l awsui t .   Dr .  Gal br ai t h al so ar gues t hat  Osco 

Dr ug was di smi ssed f r om t he case on a pr ocedur al  t echni cal i t y,  

t hat  i s ,  on t he gr ound t hat  Ri l l e f ai l ed t o secur e t he exper t  

                                                 
21 Pr eci s i on Er ect i ng,  I nc.  v.  M&I  Mar shal l  & I l s l ey Bank,  

224 Wi s.  2d 288,  302,  592 N. W. 2d 5 ( Ct .  App.  1998)  ( " [ T] her e i s  
not hi ng i n t he r at i onal e behi nd t he r ul e t o pr event  i t s 
appl i cat i on wi t hi n t he f our  cor ner s of  t he same l awsui t . " ) .  
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t est i mony necessar y t o pr ove t he negl i gence cl ai m. 22  Dr .  

Gal br ai t h f ur t her  ar gues t hat  t he summar y j udgment  can be 

char act er i zed as a def aul t  j udgment ,  sanct i oni ng Ri l l e' s f ai l ur e 

t o pr osecut e t he case by f ai l i ng t o secur e an exper t  wi t ness t o 

suppor t  t he c l ai m t hat  Osco Dr ug was negl i gent .      

¶44 Accor di ng t o Dr .  Gal br ai t h,  whet her  t he c i r cui t  

cour t ' s  act i ons ar e v i ewed as a st i pul at ed di smi ssal ,  as a 

summar y j udgment  on a pr ocedur al  t echni cal i t y,  or  as a def aul t  

j udgment ,  t he i ssue of  Osco Dr ug' s negl i gence was not  act ual l y 

l i t i gat ed and det er mi ned.  

¶45 Osco Dr ug and Ri l l e di sagr ee wi t h Dr .  Gal br ai t h' s 

char act er i zat i on of  t he c i r cui t  cour t ' s  or der .   They emphasi ze 

t hat  t he summar y j udgment  mot i on was ar gued and gr ant ed as a 

summar y j udgment  mot i on.   Osco Dr ug moved f or  summar y j udgment  

under  Wi s.  St at .  § 802. 08,  ar gui ng i n i t s br i ef s and at  t he 

hear i ng t hat  t her e was no t r i abl e i ssue of  f act  r egar di ng Osco 

Dr ug' s negl i gence.   Dr .   Gal br ai t h r esponded,  t r eat i ng t he 

r el i ef  Osco Dr ug r equest ed as summar y j udgment .    

                                                 
22 Exper t  t est i mony i s r equi r ed on " t hose mat t er s i nvol v i ng 

speci al  knowl edge or  ski l l  or  exper i ence on subj ect s whi ch ar e 
not  wi t hi n t he r eal m of  t he or di nar y exper i ence of  manki nd and 
whi ch r equi r e speci al  l ear ni ng,  st udy or  exper i ence. "   Payne v.  
Mi l waukee Sani t ar i um Found. ,  I nc. ,  81 Wi s.  2d 264,  276,  260 
N. W. 2d 386 ( 1977) .  

Not  al l  cases al l egi ng negl i gence of  l i censed pr of essi onal s 
r equi r e exper t  t est i mony:  " [ T] he necessi t y f or  exper t  t est i mony 
depends upon t he t ype of  negl i gent  act s i nvol ved. "   I d.  at  275-
76.    
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¶46 The ci r cui t  cour t  al so t r eat ed Osco Dr ug' s mot i on as a 

mot i on f or  summar y j udgment  and anal yzed t he ar gument s and l aw 

accor di ngl y.   Summar y j udgment  was gr ant ed on t he gr ound t hat  no 

par t y demonst r at ed t hat  a genui ne i ssue of  mat er i al  f act  

r emai ned i n di sput e.   Nei t her  Ri l l e nor  Dr .  Gal br ai t h was abl e 

t o demonst r at e a t r i abl e i ssue of  f act  r egar di ng Osco Dr ug' s 

negl i gence,  i r r espect i ve of  t he f or m t hat  t he pr oof  must  t ake.   

Thus,  i n gr ant i ng Osco Dr ug' s mot i on f or  summar y j udgment ,  t he 

c i r cui t  cour t  det er mi ned t hat  t her e wer e no mat er i al  f act s i n 

di sput e on t he i ssue of  Osco Dr ug' s negl i gence and t hat ,  as a 

mat t er  of  l aw,  Osco Dr ug was not  l i abl e f or  Ri l l e' s i nj ur i es.   

The ci r cui t  cour t  had no need t o del i neat e any f act s,  because 

t he onl y r el evant  f act  was t hat  t her e wer e no f act s i n di sput e 

as t o Osco Dr ug' s l i abi l i t y .   I t  i s  t he absence of  f act s t hat  

pr ovi des t he basi s f or  t he summar y j udgment .  

¶47 The ci r cui t  cour t  l ef t  no r oom f or  conf usi on as t o 

what  i t  was doi ng.   I t  emphasi zed at  t he hear i ng t hat  " wi t h 

r espect  t o t hi s case I  am gr ant i ng t he mot i on f or  summar y 

j udgment ,  and i t ' s  on t he mer i t s f or  t hi s case.   No quest i on 

about  t hat . "   

¶48 We ar e not  per suaded by Dr .  Gal br ai t h' s ar gument s t hat  

t he summar y j udgment  was r eal l y a di f f er ent  deci s i on i n 

di sgui se.   The par t i es and t he ci r cui t  cour t  t r eat ed t he mot i on 

as a mot i on f or  summar y j udgment .   We see no r eason t o anal yze 

t he ci r cui t  cour t ' s  deci s i on as anyt hi ng ot her  t han a summar y 



No.  2005AP1407   

 

19 
 

j udgment . 23  The cour t  has pr evi ousl y r ecogni zed t hat  " [ a]  

summar y j udgment  i n f avor  of  t he def endant  i s suf f i c i ent  t o meet  

t he r equi r ement  of  a concl usi ve and f i nal  j udgment . " 24  We see no 

r eason t o depar t  f r om t hi s wel l - est abl i shed pr ecedent .  

¶49 Dr .  Gal br ai t h,  however ,  r ai ses anot her  ar gument  why 

i ssue pr ecl usi on cannot  be appl i ed t o her  cont r i but i on c l ai m.   

Dr .  Gal br ai t h i nsi st s t hat  t he c i r cui t  cour t  speci f i cal l y 

                                                 
23 A s i mi l ar  ar gument  was made i n Pr eci s i on Er ect i ng,  224 

Wi s.  2d at  310- 11,  namel y t hat  t he summar y j udgment  was not  a 
summar y j udgment  but  r at her  was a r equest  f or  appr oval  of  t he 
st i pul at ed agr eement  on payment  of  c l ai ms.   The cour t  of  appeal s 
decl i ned t o adopt  t hi s posi t i on.   I t  concl uded t hat  t he mot i on 
was not i ced and ser ved as a mot i on f or  summar y j udgment  and 
woul d be t r eat ed as such.   

24 DePr at t  v.  West  Bend Mut .  I ns.  Co. ,  113 Wi s.  2d 306,  310-
11,  334 N. W. 2d 883 ( 1983) .   

I n Gi es v.  Ni ssen Cor p. ,  57 Wi s.  2d 371,  382- 83,  204 
N. W. 2d 519 ( 1973) ,  t he cour t  hel d t hat  t he i ssue of  a 
def endant ' s l i abi l i t y  was det er mi ned when t he ci r cui t  cour t  
gr ant ed t he def endant ' s mot i on f or  summar y j udgment .  

We al so f i nd gui dance i n t he Rest at ement  ( Second)  Judgment s 
( 1982) :   An i ssue submi t t ed on a mot i on f or  summar y j udgment  i s 
an i ssue act ual l y l i t i gat ed f or  pur poses of  i ssue pr ecl usi on.   
" A det er mi nat i on may be based on a f ai l ur e of  pl eadi ng or  of  
pr oof  as wel l  as on t he sust ai ni ng of  t he bur den of  pr oof . "   
Rest at ement  ( Second)  Judgment s,  § 27,  comment  d ( 1982) .    

Wi sconsi n cour t s have consi st ent l y r el i ed on t he 
Rest at ement  ( Second)  Judgment s f or  gui dance when deci di ng 
quest i ons r el at ed t o i ssue pr ecl usi on.   See,  e. g. ,  Demi nsky v.  
Ar l i ngt on Pl ast i cs Mach. ,  2003 WI  15,  ¶49,  259 Wi s.  2d 587,  657 
N. W. 2d 411 ( 2003) ;  Robi nson v.  Ci t y of  West  Al l i s ,  2000 WI  126,  
¶45,  239 Wi s.  2d 595,  619 N. W. 2d 692;  Pai ge K. B. ,  226 Wi s.  2d at  
228- 29;  Mi chel l e T.  v.  Cr ozi er ,  173 Wi s.  2d 681,  689,  495 N. W. 2d 
327 ( 1993) ;  Pr ec i s i on Er ect i ng,  224 Wi s.  2d at  302;  Heggy,  156 
Wi s.  2d at  193;  Landess v.  Schmi dt ,  115 Wi s.  2d 186,  196- 97,  340 
N. W. 2d 213 ( Ct .  App.  1983) .    
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" r eser ved"  her  r i ght  t o br i ng a cont r i but i on c l ai m and cont ends 

t hat  an i ssue on whi ch a c l ai m i s " r eser ved"  i s not  act ual l y 

l i t i gat ed and det er mi ned.  

¶50 Dr .  Gal br ai t h does not  c i t e t o or  r el y on any 

Wi sconsi n aut hor i t y t o suppor t  her  cont ent i on t hat  t he c i r cui t  

cour t  can " r eser ve"  a par t y ' s c l ai ms when t he r eser vat i on mi ght  

r esul t  i n i nconsi st ent  f i ndi ngs.   I ndeed,  t he cour t  of  appeal s 

i n Pr eci s i on Er ect i ng i mpl i c i t l y  f or ecl osed r eser vi ng a par t y ' s  

c l ai m f or  cont r i but i on under  t he c i r cumst ances of  t hat  case,  

decl ar i ng:  " A cour t  cannot  adj udge t he f act s t o be one way wi t h 

r egar d t o some par t i es t o a mul t i par t y c l ai m and adj udge t he 

same f act ual  di sput e anot her  way as t o ot her  par t i es i n t he same 

act i on.   That  woul d be absur d.   Ther e can be onl y one f i ndi ng of  

each hi st or i cal  f act  per  case.   That  t he f act s mi ght  be 

det er mi ned as a r esul t  of  summar y j udgment  i s not  mat er i al . " 25   

¶51 I n any event ,  we ar e not  per suaded t hat  t he ci r cui t  

cour t  " r eser ved"  Dr .  Gal br ai t h' s  cont r i but i on c l ai m agai nst  Osco 

Dr ug.   I ndeed,  Dr .  Gal br ai t h' s br i ef  concedes,  as i t  must ,  t hat  

t he ver y l anguage of  t he summar y j udgment  or der  t hat  i t  dr af t ed 

r el at i ng t o f ut ur e c l ai ms " i s not  a model  of  c l ar i t y 

i n .  .  .  r egar d"  t o pr eser vi ng her  cont r i but i on c l ai m. 26  Our  

r evi ew of  t he r ecor d on Osco Dr ug' s summar y j udgment  mot i on 

r eveal s t hat  t he c i r cui t  cour t  was not  " r eser vi ng"  Dr .  

                                                 
25 Pr eci s i on Er ect i ng,  224 Wi s.  2d at  310.  

26 Br i ef  and Appendi x of  Def endant s and Thi r d Par t y 
Pl ai nt i f f s- Appel l ant s at  20.  
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Gal br ai t h' s c l ai m,  despi t e Dr .  Gal br ai t h' s r equest ,  but  i n f act  

was r eser vi ng j udgment  on t he vi abi l i t y  of  any cont r i but i on 

c l ai m Dr .  Gal br ai t h mi ght  f i l e af t er  summar y j udgment  was 

gr ant ed unt i l  t he c l ai m f or  cont r i but i on was act ual l y f i l ed and 

chal l enged.    

¶52 Evi dent  f r om t he t r anscr i pt  i s  t he c i r cui t  cour t ' s 

concer n t hat  i t  di d not  have t he power  t o make an ant i c i pat or y  

r ul i ng on a possi bl e cont r i but i on c l ai m.   For  i nst ance,  t he 

c i r cui t  cour t  announced:  " I  am sur e t hat  counsel  i s  wel l  awar e,  

t hat  t he Cour t  can onl y r ul e upon mat t er s t hat  ar e bef or e i t  and 

not  on ant i c i pat or y mat t er s maybe i n t he f ut ur e,  pot ent i al  

c l ai ms,  cause of  act i on. "  

¶53 Lat er ,  t he c i r cui t  cour t  s i mi l ar l y st at ed:  

[ T] he Cour t  can' t  l ook i nt o t he f ut ur e and say,  wel l ,  
t her e' s possi bl e c l ai ms out  t her e and so I  shoul dn' t  
r ul e on t he case t hat ' s bef or e me or  t he quest i on 
t hat ' s bef or e me.   I  can' t  do t hat .   I  can' t  j udge 
pot ent i al  c l ai ms t hat  mi ght  be out  t her e but  not  
pl eaded t hat  may ar i se i n t he f ut ur e,  nor  can I  i n 
t hi s case pr ohi bi t  any par t y  f r om br i ngi ng any ot her  
act i on t hat  t hey wi sh t o br i ng agai nst  anot her  par t y.    

¶54 The ci r cui t  cour t  c l ear l y avoi ded r ul i ng on t he ef f ect  

of  t he summar y j udgment  on Dr .  Gal br ai t h' s cont r i but i on c l ai m,  

st at i ng t hat  " [ i ] f  someone woul d br i ng an act i on f or  

cont r i but i on agai nst  Osco,  t hat  woul d have t o be det er mi ned i f  

t he st at ut e i n quest i on woul d al l ow t hat ,  i f  t he case l aw woul d 

al l ow t hat . "   The ci r cui t  cour t  announced:   

I  cannot  pr ecl ude any par t y f r om st ar t i ng a 
cont r i but i on act i on and I  cannot  bar  a par t y f r om 
st ar t i ng a cont r i but i on act i on because I  don' t  have 
al l  t he f act s bef or e me on t hat .   I  cannot  r est r i ct  
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Osco' s posi t i on of  sayi ng you shoul d have br ought  i t ,  
and t hat  cer t ai nl y i s t hei r  r i ght  t o obj ect  at  t hat  
t i me t o any f ur t her  cont r i but i on act i on;  nor  can I  at  
t hi s t i me t el l  [ Dr .  Gal br ai t h]  t hat  you can' t  br i ng a 
cont r i but i on act i on.   That  i ssue j ust  i sn' t  bef or e me 
at  t hi s t i me and bef or e t he Cour t ,  and t her ef or e I  
act ual l y have no aut hor i t y t o r ul e on such a mat t er  
t hat  i s  not  bef or e me i n t hi s deci s i on.  

¶55 The t r anscr i pt  shows t hat  t he c i r cui t  cour t  di d not  

i nt end t o " pr eser ve"  or  " r eser ve"  or  " car ve out "  Dr .  Gal br ai t h' s 

r i ght  t o br i ng a cont r i but i on c l ai m f r ee f r om a chal l enge on t he 

gr ound of  i ssue pr ecl usi on,  al t hough Dr .  Gal br ai t h r equest ed 

such a car ve- out .   I nst ead,  t he c i r cui t  cour t  r ef r ai ned f r om 

deci di ng t he ef f ect  of  t he summar y j udgment  on any cont r i but i on 

c l ai m Dr .  Gal br ai t h mi ght  f i l e unt i l  t he cont r i but i on c l ai m was 

act ual l y bef or e t he c i r cui t  cour t .   The i mpact  of  summar y 

j udgment  on Dr .  Gal br ai t h' s cont r i but i on c l ai m,  t he c i r cui t  

cour t  made cl ear ,  was t o be l i t i gat ed at  a l at er  poi nt .  

 ¶56 The or der  gr ant i ng Osco Dr ug' s  mot i on f or  summar y 

j udgment  and di smi ssi ng Ri l l e' s c l ai m agai nst  Osco Dr ug can be 

si mi l ar l y under st ood as adopt i ng t he ci r cui t  cour t ' s  " wai t  and 

see"  posi t i on.   The or der ,  memor i al i z i ng t he c i r cui t  cour t ' s  

di scussi on at  t he hear i ng,  di d not  bar  t he par t i es f r om br i ngi ng 

t hei r  r espect i ve c l ai ms and r ai s i ng t hei r  r espect i ve def enses.   

The or der  st at es t hat  " t hi s or der  i s no way i nt ended t o af f ect  

t he r i ght s of  ot her  par t i es t o pur sue cl ai ms under  appr opr i at e 

st at ut or y and/ or  case l aw. "   Thi s l anguage al l ows t he par t i es t o 

pur sue t hei r  c l ai ms,  but  does not  ment i on——l et  al one guar ant ee——

t hat  t he doct r i ne of  i ssue pr ecl usi on wi l l  not  appl y.   Under  t he 

or der ,  i f  Dr .  Gal br ai t h f i l ed her  t hi r d- par t y compl ai nt  agai nst  
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Osco Dr ug seeki ng cont r i but i on,  Osco Dr ug coul d r ai se t he 

doct r i ne of  i ssue pr ecl usi on.    

¶57 One mi ght  ask why t he ci r cui t  cour t  avoi ded r ul i ng at  

t he summar y j udgment  hear i ng whet her  Dr .  Gal br ai t h' s 

cont r i but i on c l ai m was bar r ed by t he doct r i ne of  i ssue 

pr ecl usi on.   Ar guabl y,  t he c i r cui t  cour t  coul d have,  on ar gument  

of  t he par t i es,  answer ed t he f i r st  st ep of  t he i nqui r y,  a 

quest i on of  l aw,  at  t he summar y j udgment  mot i on hear i ng,  but  

wi t hout  anyt hi ng mor e i n t he r ecor d mi ght  not  have been abl e t o 

addr ess t he second st ep of  t he i nqui r y,  an exer ci se of  

di scr et i on,  at  t hat  st age of  t he pr oceedi ng.  

¶58 For  t he r easons set  f or t h,  we concl ude as a mat t er  of  

l aw t hat  t he i ssue of  Osco Dr ug' s negl i gence was act ual l y 

l i t i gat ed and det er mi ned i n t he summar y j udgment  pr oceedi ng by a 

val i d j udgment  and t hat  t he det er mi nat i on was essent i al  t o t he 

j udgment .  

¶59 Havi ng deci ded t hat  i ssue pr ec l usi on appl i es as a 

mat t er  of  l aw t o t hi s t hi r d- par t y compl ai nt  f or  cont r i but i on,  we 

next  det er mi ne whet her  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on when i t  appl i ed i ssue pr ecl usi on t o bar  Dr .  

Gal br ai t h f r om l i t i gat i ng Osco Dr ug' s negl i gence i n her  c l ai m 

f or  cont r i but i on.  

I V 

¶60 The ci r cui t  cour t ,  as we have expl ai ned,  may per mi t  or  

deny t he appl i cat i on of  t he doct r i ne of  i ssue pr ecl usi on on t he 

basi s of  f undament al  f ai r ness.   Thi s di scr et i onar y deci s i on i s  

" bot t omed i n guar ant ees of  due pr ocess whi ch r equi r e t hat  a 
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per son must  have had a f ai r  oppor t uni t y pr ocedur al l y,  

subst ant i vel y and evi dent i al l y  t o pur sue t he cl ai m bef or e a 

second l i t i gat i on wi l l  be pr ecl uded. " 27 

¶61 A ci r cui t  cour t  gener al l y exami nes f i ve f act or s i n 

det er mi ni ng whet her  t he appl i cat i on of  i ssue pr ecl usi on 

sat i sf i es not i ons of  f undament al  f ai r ness.   The f act or s t o be 

consi der ed i n det er mi ni ng whet her  t o appl y i ssue pr ecl usi on ar e 

as f ol l ows:  

1)  Coul d t he par t y agai nst  whom pr ecl usi on i s sought  
have obt ai ned r evi ew of  t he j udgment  as a mat t er  of  
l aw;   

2)  I s t he quest i on one of  l aw t hat  i nvol ves t wo 
di st i nct  c l ai ms or  i nt er veni ng cont ext ual  shi f t s i n 
t he l aw;  

3)  Do si gni f i cant  di f f er ences i n t he qual i t y or  
ext ensi veness of  pr oceedi ngs bet ween t he t wo cour t s 
war r ant  r el i t i gat i on of  t he i ssue;  

4)  Have t he bur dens of  per suasi on shi f t ed such t hat  
t he par t y seeki ng pr ecl usi on had a l ower  bur den of  
per suasi on i n t he f i r st  t r i al  t han i n t he second;  
and 

5)  Ar e mat t er s of  publ i c pol i cy and i ndi v i dual  
c i r cumst ances i nvol ved t hat  woul d r ender  t he 
appl i cat i on of  col l at er al  est oppel  t o be 
f undament al l y unf ai r ,  i ncl udi ng i nadequat e 
oppor t uni t y or  i ncent i ve t o obt ai n a f ul l  and f ai r  
adj udi cat i on i n t he i ni t i al  act i on?28 

                                                 
27 Pr eci s i on Er ect i ng,  224 Wi s.  2d at  305 ( quot i ng Amber  

J. F.  v.  Ri char d B. ,  205 Wi s.  2d 510,  520,  557 N. W. 2d 84 ( Ct .  
App.  1996) ) .  

28 Mi chel l e T. ,  173 Wi s.  2d at  689 ( c i t i ng " Except i ons t o 
t he Gener al  Rul e of  I ssue Pr ecl usi on"  set  f or t h i n Rest at ement  
( Second)  Judgment s § 28 at  273- 74 ( 1982) ) ) ;  Pr eci s i on Er ect i ng,  
224 Wi s.  2d at  305.  
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¶62 The wei ght  t o be gi ven t o each of  t hese f act or s 

i nvol ves a c i r cui t  cour t ' s  exer ci se of  di scr et i on. 29  Fact or s 1,  

2,  and 4 of  t he anal ysi s pr esent  quest i ons of  l aw.   Fact or s 3 

and 5 gener al l y f al l  wi t hi n t he c i r cui t  cour t ' s  exer ci se of  

di scr et i on.  

 ¶63 These enumer at ed f act or s ar e i l l ust r at i ve;  t hey ar e 

not  excl usi ve or  di sposi t i ve.   The " most  i mpor t ant  f act or  t o be 

consi der ed i s f ai r ness t o t he par t y agai nst  whom pr ecl usi on i s 

asser t ed,  and t hi s f ai r ness det er mi nat i on shoul d be made on a 

case- by- case basi s. " 30  The f i nal  deci s i on whet her  t he doct r i ne 

of  i ssue pr ecl usi on shoul d be appl i ed r est s on t he ci r cui t  

cour t ' s  sense of  j ust i ce and equi t y.  

 ¶64 Bef or e we appl y t he f i ve f act or s  t o t he i nst ant  case,  

we exami ne Pr eci s i on Er ect i ng v.  M & I  Mar shal l  & I l s l ey Bank,  

G. A. P. ,  I nc. ,  224 Wi s.  2d 288,  592 N. W. 2d 5 ( Ct .  App.  1998) ,  a 

case subst ant i al l y  s i mi l ar  t o t he case at  bar .   Appl y i ng t he 

f i ve f act or s,  Pr eci s i on Er ect i ng uphel d t he c i r cui t  cour t ' s  

exer ci se of  di scr et i on i n pr ecl udi ng a par t y- def endant  f r om r e-

l i t i gat i ng an i ssue deci ded on summar y j udgment  agai nst  a co-

def endant .   Pr eci s i on Er ect i ng i s a semi nal  case di scussi ng a 

par t y- def endant ' s obl i gat i ons on a mot i on f or  summar y j udgment  

t o avoi d i ssue pr ecl usi on and t he ci r cui t  cour t ' s  exer ci se of  

i t s  di scr et i on i n appl y i ng i ssue pr ecl usi on.    

                                                 
29 Pr eci s i on Er ect i ng,  224 Wi s.  2d at  305.  

30 I d.  at  306 ( c i t i ng Mi chel l e T. ,  173 Wi s.  2d at  692- 93) .  
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 ¶65 The par t i es i n t he pr esent  case f ocused on Pr eci s i on 

Er ect i ng i n t he summar y j udgment  pr oceedi ngs and i n t he 

pr oceedi ngs t o di smi ss t he t hi r d- par t y compl ai nt ,  and on appeal  

f ocus on t he appl i cat i on of  Pr eci s i on Er ect i ng t o t he pr esent  

case.  

A 

 ¶66 Pr eci s i on Er ect i ng f i l ed sui t  agai nst  AFW Foundr y f or  

payment  of  over due bi l l s .   AFW r esponded by f i l i ng a t hi r d- par t y 

compl ai nt  agai nst  Ant oni c & Associ at es,  Nambe Mi l l s ,  I nc. ,  and 

t went y- one ot her  t hi r d par t y def endant s. 31 

 ¶67 The f act s i n Pr eci s i on Er ect i ng wer e,  f or  pur poses of  

i ssue pr ecl usi on,  undi sput ed.   AFW Foundr y cont r act ed wi t h 

Ant oni c t o coor di nat e an i mpr ovement  pr oj ect .   As par t  of  t hi s 

pr oj ect ,  Ant oni c pur chased a pi ece of  equi pment  f r om Nambe,  

maki ng onl y a $7, 000 down payment  on t he $70, 000 pur chase pr i ce.   

Ant oni c was al so der el i ct  i n payi ng subcont r act or s and 

suppl i er s,  one of  whi ch was Pr eci s i on El ect r i c.    

¶68 I n i t s t hi r d par t y compl ai nt ,  AFW al l eged t hat  Ant oni c 

was not  i t s agent ,  but  r at her  was a gener al  cont r act or ,  and t hat  

                                                 
31 I n cont r ast ,  Dr .  Gal br ai t h di d not  f i l e a t hi r d- par t y 

compl ai nt  agai nst  Osco Dr ug bef or e Osco Dr ug moved f or  summar y 
j udgment .   Thi s  pr ocedur al  di f f er ence bet ween Pr eci s i on Er ect i ng 
and t he pr esent  case i s not  s i gni f i cant  because Dr .  Gal br ai t h' s 
cont empl at i on of  a t hi r d- par t y compl ai nt  agai nst  Osco Dr ug f or  
cont r i but i on was at  al l  t i mes wel l  known t o t he par t i es and t he 
ci r cui t  cour t .   The same concer ns descr i bed i n Pr eci s i on 
Er ect i ng about  t he obl i gat i ons of  a par t y- def endant  on a mot i on 
f or  summar y j udgment  and t he pr obl ems ar i s i ng when a par t y-
def endant  does not  obj ect  t o t he summar y j udgment  mot i on ar e 
pr esent  i n t he case at  bar .  
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AFW' s l i abi l i t y  was l i mi t ed t o t he amount  i t  owed Ant oni c——an 

amount  f ar  l ess t han t he $365, 000 t he t hi r d- par t y def endant s 

c l ai med was due.  

¶69 Bot h Ant oni c and Nambe f i l ed answer s t o t he t hi r d-

par t y compl ai nt ,  al l egi ng t hat  Ant oni c was an agent ,  not  a 

gener al  cont r act or .  

¶70 AFW t hen moved f or  summar y j udgment  agai nst  al l  of  t he 

t hi r d- par t y def endant s,  r equest i ng a j udgment  af f i x i ng i t s 

l i abi l i t y  as t he amount  i t  owed under  t he cont r act  t o Ant oni c.   

Ant oni c di d not  oppose AFW' s mot i on f or  summar y j udgment  and 

submi t t ed a l et t er  t o t hat  ef f ect .   Nambe di d not  r espond t o t he 

summar y j udgment  mot i on at  al l .   The ci r cui t  cour t  gr ant ed 

summar y j udgment ,  decl ar i ng t hat  Ant oni c was a gener al  

cont r act or  and di r ect i ng t hat  t he t hi r d par t y def endant s be pai d 

pr o r at a f r om t he amount  AWF owed Ant oni c.   The ci r cui t  cour t  

or der ed j udgment  i n f avor  of  Nambe f or  $11, 340,  an amount  

equi val ent  t o 18% of  Nambe' s c l ai m.  

¶71 Nambe appeal ed f r om t hi s j udgment ,  ar gui ng t hat  

Ant oni c was an agent  of  AFW r at her  t han a gener al  cont r act or .   

Ant oni c cont ended t hat  t he doct r i ne of  i ssue pr ecl usi on bar r ed 

Nambe' s appeal ,  t hat  i s ,  t hat  Ant oni c ' s st at us as gener al  

cont r act or  was est abl i shed by t he summar y j udgment .   The cour t  

of  appeal s agr eed wi t h Ant oni c.  

 ¶72 The Pr eci s i on Er ect i ng cour t  decl ar ed t hat  i n t he 

i nt er est s of  f undament al  f ai r ness and f i nal i t y,  " [ i ] f  a l i t i gant  

who i s not  t he subj ect  of  t he mot i on f or  summar y j udgment  

nonet hel ess has r eason t o di sput e t he f act s  suppor t i ng t he 
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mot i on,  i t  i s  t hat  l i t i gant ' s dut y t o appear  and obj ect  t o t he 

mot i on. " 32  The l i t i gant  " shoul d have asser t ed i t sel f  at  t he 

summar y j udgment  st age i f  i t  f el t  mat er i al  f act s  r egar di ng [ t he 

ot her  par t y ' s l i abi l i t y ]  wer e i n di sput e. " 33  The ver y f act  t hat  

a par t y moves f or  a summar y j udgment  al er t s t he ot her  par t i es 

t hat  someone i s al l egi ng t hat  t her e ar e no f act s i n di sput e. 34  

 ¶73 I n ot her  wor ds,  under  Pr eci s i on Er ect i ng,  i n t he 

i nt er est  of  f undament al  f ai r ness a c i r cui t  cour t  may appl y i ssue 

pr ecl usi on unl ess a l i t i gant  " appear s and obj ect s"  on t he mer i t s 

t o a mot i on f or  summar y j udgment ,  i nf or mi ng t he ci r cui t  cour t  of  

any di sput ed mat er i al  f act s. 35  I f  a l i t i gant  does not  appear  and 

obj ect  and summar y j udgment  of  di smi ssal  i s  gr ant ed,  a c i r cui t  

cour t  may i n t he exer ci se of  di scr et i on concl ude t hat  t he f act s 

under l y i ng t he summar y j udgment  ar e bi ndi ng on al l  par t i es t o 

t he sui t  as a mat t er  of  i ssue pr ecl usi on. 36  To al l ow a l i t i gant  

t o t ake a " wai t  and see"  posi t i on det r act s f r om f i nal i t y of  

j udgment s and paves t he way f or  i nconsi st ent  deci s i ons on t he 

same set  of  f act s. 37   

                                                 
32 Pr eci s i on Er ect i ng,  224 Wi s.  2d at  292- 93.  

33 I d.  at  301.  

34 I d.  at  309- 10.  

35 I d.  at  309.  

36 I d.  at  310.  

37 I d.  
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 ¶74 Dr .  Gal br ai t h ar gues t hat  she di d al l  t hat  was 

r equi r ed by Pr eci s i on Er ect i ng t o avoi d t he doct r i ne of  i ssue 

pr ecl usi on f r om appl y i ng t o her .   We di sagr ee wi t h her  posi t i on.  

¶75 Tr ue,  Dr .  Gal br ai t h,  unl i ke Nambe i n Pr eci s i on 

Er ect i ng,  di d appear  at  t he hear i ng on t he mot i on f or  summar y 

j udgment .   She asked t he ci r cui t  cour t  t o r eser ve her  

cont r i but i on c l ai m.   She coul d have,  however ,  obj ect ed t o or  

chal l enged Osco Dr ug' s mot i on f or  summar y j udgment  on t he 

mer i t s.   She di d not .   Dr .  Gal br ai t h coul d have secur ed her  own 

exper t  wi t nesses and f i l ed exper t  r epor t s est abl i shi ng Osco 

Dr ug' s negl i gence.   She di d not .   Dr .  Gal br ai t h coul d have 

demonst r at ed a t r i abl e i ssue of  mat er i al  f act ,  pr ovi ng t o t he 

c i r cui t  cour t  t hat  summar y j udgment  i n f avor  of  Osco Dr ug was 

not  appr opr i at e as a mat t er  of  l aw.   She di d not .   Dr .  Gal br ai t h 

coul d have moved f or  a cont i nuance pur suant  t o Wi s.  St at .  

§ 802. 08( 4)  t o gai n mor e t i me t o conduct  deposi t i ons or  obt ai n 

af f i davi t s necessar y t o chal l enge a mot i on f or  summar y j udgment  

on t he mer i t s.   She di d not .   She t ook none of  t hese st eps and 

of f er s no expl anat i on f or  her  f ai l ur e t o do so ot her  t han t hat  

she i s not  r equi r ed t o f i l e a t hi r d- par t y compl ai nt  f or  

cont r i but i on i n t he or i gi nal  t or t  act i on.    

¶76 I nst ead Dr .  Gal br ai t h mer el y asked t hat  any di smi ssal  

of  Osco Dr ug be wi t hout  pr ej udi ce t o her  c l ai m agai nst  Osco 

Dr ug.   Al t hough Dr .  Gal br ai t h t hus opposed t he summar y j udgment  

mot i on,  i t  i s  not  t he l egal  opposi t i on envi s i oned by Pr eci s i on 

Er ect i ng.   The l i t i gat i on envi s i oned by Pr eci s i on Er ect i ng under  

t he c i r cumst ances of  t he pr esent  case was l i t i gat i on on t he 
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mer i t s of  t he i ssue,  l i t i gat i on t hat  woul d f ost er  j udi c i al  

ef f i c i ency and f i nal i t y,  ensur e t he st abi l i t y  of  j udgment s,  and 

guar d agai nst  i nconsi st ent  deci s i ons on t he same set  of  f act s.      

 ¶77 We t her ef or e concl ude t hat  Pr eci s i on Er ect i ng t eaches 

t hat  t he doct r i ne of  i ssue pr ecl usi on may be appl i ed agai nst  Dr .  

Gal br ai t h' s t hi r d- par t y compl ai nt .   We must  now det er mi ne 

whet her  i n appl yi ng t he f i ve f act or s of  f undament al  f ai r ness t he 

ci r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on i n bar r i ng Dr .  

Gal br ai t h f r om r e- l i t i gat i ng t he i ssue of  Osco Dr ug' s l i abi l i t y  

i n her  cont r i but i on c l ai m agai nst  Osco Dr ug.    

B 

 ¶78 Nei t her  t he t r anscr i pt  of  t he hear i ng on Osco Dr ug' s 

mot i on t o di smi ss Dr .  Gal br ai t h' s t hi r d- par t y compl ai nt  on t he 

gr ound of  i ssue pr ecl usi on nor  t he or der  of  di smi ssal  i ncl udes a 

st at ement  by t he c i r cui t  cour t  car ef ul l y anal yzi ng each of  t he 

f i ve f act or s of  f undament al  f ai r ness.   Never t hel ess,  t he 

t r anscr i pt  of  t he hear i ng demonst r at es t hat  t he c i r cui t  cour t  

hear d l engt hy ar gument s f r om al l  t he par t i es,  i ncl udi ng Ri l l e,  

and had r ead t he br i ef s expl i cat i ng Pr eci s i on Er ect i ng and i t s 

appl i cat i on t o t he pr esent  case.   The t r anscr i pt  of  t he 

exchanges among t he l awyer s and t he ci r cui t  cour t  evi dences t hat  

al l  t he par t i c i pant s wer e ver y f ami l i ar  wi t h Pr eci s i on Er ect i ng 

and t he i ssues r ai sed and deci ded t her ei n and t he need f or  t he 

c i r cui t  cour t  t o bal ance t he compet i ng i nt er est s.    

¶79 The ci r cui t  cour t  car ef ul l y f ol l owed counsel s '  

ar gument s,  comment i ng on t hem as t he hear i ng pr oceeded.   The 

ci r cui t  cour t  concl uded t hat  Pr eci s i on Er ect i ng i s on al l  f our s 
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wi t h t hi s case and t hat  i t  woul d appl y Pr eci s i on Er ect i ng i n 

t hi s case.   The ci r cui t  cour t  concl uded t hat  " al l  f i ve of  t he 

f act or s t hat  ar e r eci t ed i n Pr eci s i on Er ect i ng as bor r owed 

f r om .  .  .  Cr ozi er  .  .  .  ar e appl i cabl e her e. "       

¶80 Dr .  Gal br ai t h ur ges t hi s cour t  t o over r ul e t he c i r cui t  

cour t ,  i nsi st i ng t hat  appl i cat i on of  i ssue pr ecl usi on i n her  

case i s f undament al l y unf ai r .   She asser t s t hat  she di d not  s i t  

back whi l e Osco Dr ug moved f or  summar y j udgment  and t hat  t he 

t ext  of  t he summar y j udgment  or der  f or  summar y j udgment  pr ot ect s 

her  cont r i but i on c l ai m.   

¶81 I n cont r ast ,  Osco Dr ug and Ri l l e ar gue t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on and 

t hat  i t  was f undament al l y f ai r  f or  t he c i r cui t  cour t  t o appl y 

i ssue pr ecl usi on i n t he cur r ent  case.   They cl ai m t hat  Dr .  

Gal br ai t h was awar e of  and debat ed t he i mpact  of  t he Pr eci s i on 

Er ect i ng case on her  cont r i but i on c l ai m at  t he summar y j udgment  

hear i ng,  t hat  Osco Dr ug asser t ed i ssue pr ecl usi on at  t he summar y 

j udgment  hear i ng,  and t hat  Dr .  Gal br ai t h st r at egi cal l y chose not  

t o oppose Osco Dr ug' s mot i on f or  summar y j udgment  on t he mer i t s 

when she had t he oppor t uni t y.   The onl y f ai r  r esul t  under  t hese 

ci r cumst ances,  t hey say,  i s t o make Dr .  Gal br ai t h shoul der  t he 

bur den of  her  st r at egy.  

 ¶82 Al l  t he f act s wer e known t o t he c i r cui t  cour t .   Our  

r ol e i n r evi ewi ng t he ci r cui t  cour t ' s  deci s i on i s l i mi t ed.   When 

r evi ewi ng a c i r cui t  cour t ' s  exer ci se of  di scr et i on,  t hi s cour t  

cannot  subst i t ut e i t s own j udgment  f or  t hat  of  t he c i r cui t  cour t  

and det er mi ne f or  i t sel f  whet her  i ssue pr ecl usi on was 
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f undament al l y f ai r  under  t he c i r cumst ances.   Rat her ,  t hi s cour t  

l i mi t s i t s r evi ew t o det er mi ni ng whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.   The f i nal  deci s i on on t he 

appl i cat i on of  i ssue pr ecl usi on r est s on t he ci r cui t  cour t ’ s 

sense of  j ust i ce and equi t y.    

 ¶83 Keepi ng t hi s st andar d of  r evi ew i n mi nd,  we exami ne 

t he f i ve f act or s used t o det er mi ne whet her  t he appl i cat i on of  

i ssue pr ecl usi on i s f undament al l y f ai r .   

¶84 Under  t he f i r st  f act or ,  t he par t i es debat e whet her  Dr .  

Gal br ai t h coul d have obt ai ned appel l at e r evi ew of  t he summar y 

j udgment .      

 ¶85 Dr .  Gal br ai t h ar gues t hat  she coul d not  have appeal ed 

t he or der  gr ant i ng Osco Dr ug' s mot i on f or  summar y j udgment  and 

di smi ssi ng Osco Dr ug f r om Ri l l e' s act i on because she got  t he 

r el i ef  she had r equest ed,  t hat  i s ,  t he or der  she pr oposed was 

adopt ed,  and i t  st at ed t hat  t he deci s i on woul d not  af f ect  her  

cont r i but i on c l ai m.   But  Dr .  Gal br ai t h had r equest ed t hat  t he 

mot i on f or  summar y j udgment  be gr ant ed " wi t hout  pr ej udi ce"  and 

t he ci r cui t  cour t  ent er ed t he mot i on " wi t h pr ej udi ce. "   Al t hough 

t he ci r cui t  cour t  adopt ed Dr .  Gal br ai t h' s pr oposed or der ,  t he 

l anguage i n t he or der  r el at i ng t o f ut ur e c l ai ms was br oad and,  

as Dr .  Gal br ai t h concedes,  was not  a model  of  c l ar i t y.   The 

or der  coul d be under st ood as s i mpl y memor i al i z i ng t he c i r cui t  

cour t ' s  decl ar at i on at  t he hear i ng t hat  t he c i r cui t  cour t  woul d 

not  r ul e on t he i mpact  of  i t s  deci s i on unt i l  a c l ai m f or  

cont r i but i on was act ual l y f i l ed and chal l enged.  
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 ¶86 Osco Dr ug cont ends t hat  Dr .  Gal br ai t h was aggr i eved by 

t he di smi ssal  of  Ri l l e' s negl i gence cl ai m agai nst  Osco Dr ug and 

had t he r i ght  t o appeal .   A par t y can appeal  t he di smi ssal  of  a 

co- def endant  f r om a l awsui t ,  even when no t hi r d- par t y compl ai nt  

has been f i l ed,  s i nce " [ t ] he di smi ssal  of  t he co- def endant s 

adver sel y af f ect s a subst ant i al  i nt er est . " 38 

 ¶87 The par t i es di scussed t hi s f i r st  f act or  at  t he hear i ng 

on t he mot i on t o di smi ss,  and t he ci r cui t  cour t  concl uded t hat  

Dr .  Gal br ai t h had wai ved her  r i ght  t o appeal .   We need not  

deci de t hi s quest i on of  l aw t o det er mi ne whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on i n appl y i ng t he 

doct r i ne of  i ssue pr ecl usi on i n t he pr esent  case.       

 ¶88 The second f act or  exami nes whet her  t he c l ai ms ar e 

di st i nct  or  whet her  t her e was an i nt er veni ng cont ext ual  shi f t  i n 

t he l aw.   Dr .  Gal br ai t h ar gues t hat  her  cont r i but i on c l ai m i s a 

di st i nct  c l ai m because i t  i s  a cont i ngent  c l ai m and i s not  

t r i gger ed unt i l  af t er  she i s adj udged l i abl e.   Dr .  Gal br ai t h' s 

ar gument  i s not  per suasi ve.   Al t hough Dr .  Gal br ai t h' s 

cont r i but i on c l ai m i s a " separ at e and di st i nct "  c l ai m,  i t  i s  

i nt er woven wi t h a f i ndi ng of  Osco Dr ug' s negl i gence i n Ri l l e' s 

under l y i ng t or t  sui t .   The i ssue of  Osco Dr ug' s negl i gence was 

t he same i n bot h t he summar y j udgment  pr oceedi ng and t he mot i on 

t o di smi ss pr oceedi ng.   A f i ndi ng of  Osco Dr ug' s negl i gence i s 

                                                 
38 Wei na,  177 Wi s.  2d at  345- 47 ( al t hough no t hi r d par t y 

c l ai m f or  cont r i but i on was f i l ed,  a def endant  may appeal  a 
summar y j udgment  di smi ssi ng a co- def endant  t o pr eser ve 
cont r i but i on r i ght s) .  
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necessar y f or  Dr .  Gal br ai t h t o succeed on any cont r i but i on 

c l ai m.   Ther e was no shi f t  i n negl i gence l aw bet ween t he summar y 

j udgment  deci s i on and t he di smi ssal  of  t he t hi r d par t y  

compl ai nt .   Thi s f act or  wei ghs i n Osco Dr ug' s f avor .    

 ¶89 The t hi r d f act or  exami nes t he di f f er ence bet ween t he 

nat ur e and ext ensi veness of  t he pr oceedi ngs i n t he cour t  t hat  

gr ant ed summar y j udgment  and i n t he cour t  t hat  di smi ssed t he 

t hi r d par t y compl ai nt .   Thi s f act or  i s meant  t o pr ot ect  par t i es 

f r om i ssue pr ecl usi on when t he pr oceedi ngs i n t he second act i on 

di f f er  i n qual i t y and ext ensi veness f r om t he f i r st  pr oceedi ngs.    

 ¶90 Dr .  Gal br ai t h at t empt s t o ar gue t hat  i ssue pr ecl usi on 

shoul d not  appl y because Ri l l e f ai l ed t o pr osecut e t he c l ai m and 

Osco Dr ug' s mot i on f or  summar y j udgment  went  unchal l enged.   She 

ar gues she shoul d have an oppor t uni t y t o l i t i gat e Osco Dr ug' s 

negl i gence f ul l y.   Thi s ar gument  mi sses t he mar k.    

 ¶91 Thi s f act or  does not  expl or e how wel l  t he par t i es 

l i t i gat ed i n t he f i r st  pr oceedi ng or  t he ext ent  of  t hei r  

ef f or t s.   Thi s f act or  exami nes t he pr ocedur al  aspect s of  t he 

f i r st  pr oceedi ng,  such as t he abi l i t y  t o conduct  di scover y and 

i nt r oduce evi dence,  t he avai l abi l i t y  of  counsel ,  and t he 

r el at i ve bur dens of  pr oof . 39  Her e,  t he t wo pr oceedi ngs,  t he 

summar y j udgment  and t he di smi ssal  of  t he t hi r d- par t y compl ai nt ,  

wer e subst ant i al l y  i dent i cal  pr oceedi ngs i nvol v i ng t he same 

ci v i l  act i on bef or e t he same ci r cui t  cour t .   Dr .  Gal br ai t h had 

                                                 
39 Li ndas v.  Cady,  183 Wi s.  2d 547,  557,  515 N. W. 2d 458 

( 1994) .  
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t he oppor t uni t y t o conduct  di scover y and i nt r oduce evi dence i n 

t he summar y j udgment  hear i ng.   Thi s f act or  f avor s Osco Dr ug.      

 ¶92 We agr ee wi t h t he par t i es t hat  t he f our t h f act or  has no 

bear i ng on t hi s case.   The bur den on t he cont r i but i on c l ai m 

r emai ned wi t h Dr .  Gal br ai t h at  al l  t i mes:  " The par t y asser t i ng 

t he r i ght  of  cont r i but i on has t he bur den of  al l egi ng and pr ovi ng 

t hese necessar y condi t i ons. " 40 

 ¶93 The f i f t h f act or  r equi r es t he c i r cui t  cour t ,  i n i t s 

di scr et i on,  t o det er mi ne whet her  mat t er s of  publ i c pol i cy and 

i ndi v i dual  c i r cumst ances r ender  t he appl i cat i on of  i ssue 

pr ecl usi on f undament al l y unf ai r . 41     

¶94 The ci r cui t  cour t  must  wei gh compet i ng i nt er est s under  

t hi s st ep of  t he f undament al  f ai r ness anal ysi s.   The i nt er est s 

of  t he par t y f aci ng i ssue pr ecl usi on ar e i mpor t ant ,  i ncl udi ng 

                                                 
40 Johnson v.  Hei nt z,  73 Wi s.  2d 286,  295,  243 N. W. 2d 815 

( 1976) .  

41 Pr eci s i on Er ect i ng,  224 Wi s.  2d at  308,  expl ai ns t hat  t he 
Rest at ement  ( Second)  of  Judgment s § 28 ( 1982)  l i s t s t hr ee 
r easons why i ssue pr ecl usi on shoul d not  be appl i ed under  t he 
f i f t h f act or .   Fi r st ,  a r e- det er mi nat i on of  t he i ssue mi ght  have 
an i mpact  on per sons not  par t y t o t he i ni t i al  act i on.   ( Her e Dr .  
Gal br ai t h was a par t y i n t he i ni t i al  summar y j udgment  
pr oceedi ng. )   Second,  i t  was not  suf f i c i ent l y f or eseeabl e at  t he 
t i me of  t he i ni t i al  act i on t hat  t he i ssue woul d ar i se i n t he 
cont ext  of  a subsequent  act i on.  ( Her e i t  was f or eseeabl e t hat  
Dr .  Gal br ai t h woul d f i l e a cont r i but i on c l ai m agai nst  Osco Dr ug 
and t hat  c l ai m depended on Osco Dr ug bei ng hel d causal l y 
negl i gent . )   Thi r d,  t he par t y sought  t o be pr ecl uded di d not  
have,  as a r esul t  of  t he conduct  of  an adver sar y or  ot her  
speci al  c i r cumst ances,  an adequat e oppor t uni t y or  i ncent i ve t o 
obt ai n a f ul l  and f ai r  adj udi cat i on i n t he i ni t i al  act i on.  ( Dr .  
Gal br ai t h had an adequat e oppor t uni t y and i ncent i ve t o obt ai n a 
f ul l  and f ai r  adj udi cat i on of  Osco Dr ug' s negl i gence i n t he 
summar y j udgment  pr oceedi ng. )   
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whet her  t he par t y t o be pr ecl uded was af f or ded f ul l  due pr ocess 

r i ght s t o l i t i gat e t he i ssue i n t he pr evi ous pr oceedi ng.   The 

ci r cui t  cour t  must  al so consi der ,  however ,  t he expense and 

i nconveni ence t o t he ot her  par t i es who may have t o r el i t i gat e an 

i ssue,  t he bur den on j udi c i al  r esour ces,  and t he i nt er est  i n 

f i nal i t y of  j udgment s.   I n shor t ,  i n deci di ng whet her  t o appl y 

i ssue pr ecl usi on,  a c i r cui t  cour t  must  " bal ance compet i ng goal s 

of  j udi c i al  ef f i c i ency and f i nal i t y,  pr ot ect i on agai nst  

r epet i t i ous or  har assi ng l i t i gat i on,  and t he r i ght  t o l i t i gat e 

one' s c l ai ms. " 42 

¶95 Some may consi der  t hi s case a c l ose one on t he f i f t h 

f act or ,  f undament al  f ai r ness.   Af t er  al l ,  Dr .  Gal br ai t h 

at t empt ed t o pr eser ve her  abi l i t y  t o br i ng a cont r i but i on c l ai m 

agai nst  Osco Dr ug.   She di d not  compl et el y " s i t  on [ her ]  hands"  

and do absol ut el y not hi ng,  i nact i on condemned by Pr eci s i on 

Er ect i ng. 43  Fur t her mor e,  i nasmuch as t he c i r cui t  cour t ' s  summar y 

j udgment  or der  adopt ed Dr .  Gal br ai t h' s l anguage,  over  Osco 

Dr ug' s st r enuous obj ect i on,  Dr .  Gal br ai t h coul d have t hought  she 

had " won, "  t hat  i s ,  t hat  she coul d br i ng her  cont r i but i on c l ai m 

f r ee f r om t he pr ecl usi ve ef f ect  of  Osco Dr ug' s summar y j udgment .   

Dr .  Gal br ai t h i s ,  i n ef f ect ,  c l ai mi ng t hat  she was mi sl ed by t he 

c i r cui t  cour t ' s  act i ons i n gr ant i ng Osco Dr ug' s mot i on f or  

summar y j udgment  i ncor por at i ng her  l anguage i n t he or der  f or  

summar y j udgment .   Dr .  Gal br ai t h al so r el i es on an amended 

                                                 
42 Mi chel l e T. ,  173 Wi s.  2d at  688.  

43 Pr eci s i on Er ect i ng,  224 Wi s.  2d at  309.  
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schedul i ng or der  t he c i r cui t  cour t  ent er ed ( by st i pul at i on of  

Ri l l e and Dr .  Gal br ai t h) ,  pr ovi di ng t i me i n whi ch Dr .  Gal br ai t h 

coul d pur sue di scover y,  name exper t s,  and add par t i es.   Dr .  

Gal br ai t h cont ends t hat  t hi s schedul i ng or der  was a " gr een 

l i ght "  f r om t he ci r cui t  cour t  t o pur sue her  cont r i but i on c l ai m 

agai nst  Osco Dr ug.    

¶96 The ci r cui t  cour t  di d not  f i nd Dr .  Gal br ai t h' s  

char act er i zat i on of  t he event s per suasi ve,  al t hough i t  

consi der ed t he expect at i ons of  Dr .  Gal br ai t h and her  ar gument  

t hat  she at t empt ed t o r eser ve her  r i ght s i n t he summar y j udgment  

pr oceedi ng.   The ci r cui t  cour t  st at ed t hat  " i n f ai r ness,  t her e 

was di scussi on [ i n t he summar y j udgment  mot i on pr oceedi ngs]  

about  r eser vi ng abi l i t i es,  and even Judge Fi or enza acknowl edged 

t her e may be a quest i on at  a l at er  dat e. "      

¶97 The ci r cui t  cour t  knew t hat  Dr .  Gal br ai t h was a par t y 

t o t he act i on and r ecei ved not i ce of  t he pendi ng mot i on f or  

summar y j udgment ;  t hat  Dr .  Gal br ai t h had t he oppor t uni t y t o 

chal l enge Osco Dr ug' s mot i on f or  summar y j udgment  on t he mer i t s;  

t hat  Dr .  Gal br ai t h par t i c i pat ed i n t he hear i ng,  knowi ng t hat  

Osco Dr ug woul d c l ai m i ssue pr ecl usi on i n r esponse t o her  

cont r i but i on c l ai m;  t hat  t he c i r cui t  cour t  was wi t hhol di ng 

deci s i on on i ssue pr ecl usi on;  and t hat  t he amended schedul i ng 

or der  coul d not  have meant  t hat  i f  Dr .  Gal br ai t h f i l ed a t hi r d-

par t y compl ai nt  t he new par t y woul d have no r i ght  t o obj ect ,  

i ncl udi ng on i ssue pr ecl usi on gr ounds.   The ci r cui t  cour t  

concl uded t hat  Dr .  Gal br ai t h was af f or ded her  due pr ocess 

r i ght s,  made a st r at egi c deci s i on not  t o pur sue di scover y and 



No.  2005AP1407   

 

38 
 

t he cont r i but i on c l ai m at  t he summar y j udgment  st age,  and t ook 

her  chances on l osi ng on t he doct r i ne of  i ssue pr ecl usi on.    

 ¶98 Mor eover ,  i t  i s  not  j ust  Dr .  Gal br ai t h' s i nt er est s t he 

c i r cui t  cour t  had t o consi der .   The ci r cui t  cour t  had t o 

consi der  t he ef f ect  of  i ssue pr ecl usi on on t he ot her  par t i es t o 

t he l i t i gat i on.     

 ¶99 I f  t he summar y j udgment  does not  have pr ecl usi ve 

ef f ect ,  t hen t he summar y j udgment  may pr ove t o be but  a " hol l ow 

vi ct or y"  f or  Osco Dr ug.  Osco Dr ug wi l l  have t o def end i t sel f  

agai nst  t he t hi r d- par t y compl ai nt ,  may be f ound negl i gent ,  and 

may be hel d l i abl e f or  cont r i but i on.   Osco Dr ug wi l l  have t o r e-

l i t i gat e t he same i ssues al r eady deci ded i n i t s f avor  i n t he 

summar y j udgment .    

 ¶100 Fur t her mor e,  i f  t he summar y j udgment  does not  have 

pr ecl usi ve ef f ect ,  Ri l l e' s c l ai m agai nst  Dr .  Gal br ai t h mi ght  be 

adver sel y af f ect ed.   Ri l l e ( and t he Wi sconsi n Academy of  Tr i al  

Lawyer s i n i t s nonpar t y br i ef )  ar gue t hat  Ri l l e mi ght  be har med 

i f  Dr .  Gal br ai t h i s per mi t t ed t o r el i t i gat e Osco Dr ug' s 

negl i gence:  a j ur y mi ght  f i nd i n a speci al  ver di ct  i n Ri l l e' s 

l awsui t  t hat  Osco Dr ug was l i abl e f or  Ri l l e' s  i nj ur i es,  but ,  

because of  t he ear l i er  summar y j udgment ,  Ri l l e woul d not  be abl e 

t o r ecover  f r om Osco Dr ug and mi ght  r ecover  onl y par t i al  damages 

f r om Dr .  Gal br ai t h. 44   

                                                 
44 Ri l l e al so ar gues,  however ,  t hat  Dr .  Gal br ai t h woul d not  

be per mi t t ed t o pr esent  evi dence agai nst  Osco Dr ug i n t he Ri l l e 
t r i al  agai nst  Dr .  Gal br ai t h,  c i t i ng Haase v.  R & P I ndus.  
Chi mney Repai r  Co. ,  I nc. ,  140 Wi s.  2d 187,  409 N. W. 2d 423 ( Ct .  
App.  1987) .  
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 ¶101 Addi t i onal l y,  i f  Dr .  Gal br ai t h i s not  pr ecl uded f r om 

l i t i gat i ng her  cont r i but i on c l ai m,  gamesmanshi p by t he par t i es 

and abuse of  t he syst em mi ght  be encour aged.   The nonpar t y br i ef  

of  t he Wi sconsi n Academy of  Tr i al  Lawyer s det ai l s how def endant s 

i n mul t i - def endant  cases may use a hol di ng of  no i ssue 

pr ecl usi on under  t he f act s of  t he pr esent  case t o engage i n 

gamesmanshi p and wor k t oget her  t o avoi d l i abi l i t y  i n s i mi l ar  

mul t i pl e par t y l awsui t s.   As t he Pr eci s i on Er ect i ng cour t  

expl ai ned,  " [ t ] o not  appl y i ssue pr ecl usi on i n t hi s case woul d 

encour age par t i es .  .  .  t o s i t  on t hei r  hands and wai t  t o see 

what  happens i nst ead of  opposi ng summar y j udgment  on an i ssue 

cr uci al  t o t hei r  c l ai ms.   Then,  i f  ot her  par t i es who put  f or t h 

t he ef f or t  t o oppose f ai l ,  t he wai t i ng par t i es ar e al l owed a 

second ki ck at  t he cat . " 45 

                                                                                                                                                             
The ci r cui t  cour t  r ef r ai ned f r om r ul i ng on whet her  Dr .  

Gal br ai t h coul d r ef er  t o Osco Dr ug dur i ng t r i al  of  Ri l l e' s 
medi cal  mal pr act i ce c l ai m.   The ci r cui t  cour t  announced:  " [ M] y 
deci s i on shoul dn' t  be i nt er pr et ed t hat  I  am f or ecl osi ng 
[ Gal br ai t h]  f r om maki ng any r ef er ence t o Osco [ dur i ng t he cour se 
of  t r i al ] .   I  can' t  do t hat  at  t hi s t i me,  nor  am I  i ndi cat i ng 
t hat  counsel  f or  t he pl ai nt i f f  can' t  ar gue t hat  poi nt .   I  t hi nk 
i t ' s  mor e appr opr i at el y br ought  t o t he t r i al  cour t ' s  at t ent i on 
ei t her  at  t he t i me t hat  i t ' s  br ought  up at  t he t i me of  t r i al ,  or  
by a mot i on i n l i mi ne wher e bot h par t i es can f ul l y addr ess t hat  
i ssue .  .  .  but  i n t hi s summar y j udgment  mot i on I  r eal l y can' t  
do t hat . "   

We need not  and do not  addr ess t hi s quest i on.    

45 Pr eci s i on Er ect i ng,  224 Wi s.  2d at  309.  
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¶102 Consi der i ng al l  t he f act or s r ai sed at  t he hear i ng,  t he 

c i r cui t  cour t  concl uded t hat  t he equi t i es f avor  t he appl i cat i on 

of  i ssue pr ecl usi on.   Thi s concl usi on was a r easonabl e one.  

¶103 Some j udges may have r eached a di f f er ent  conc l usi on 

about  f undament al  f ai r ness under  t he pecul i ar  f act s of  t he 

pr esent  case wer e t hey t o have deci ded t hi s i ssue i n t he f i r st  

i nst ance.   But  what  ot her  j udges may have done i n t he f i r st  

i nst ance i s i r r el evant .   What  mat t er s i s t hat  t he c i r cui t  cour t  

r eached a r easonabl e r esul t .   We t her ef or e uphol d t he c i r cui t  

cour t ' s  exer ci se of  di scr et i on i n det er mi ni ng t hat  t he 

appl i cat i on of  i ssue pr ecl usi on i n t he pr esent  case was 

f undament al l y f ai r .   The ci r cui t  cour t ' s  concl usi on was one t hat  

a r easonabl e cour t  coul d r each on t hi s r ecor d.    

¶104 I n sum,  f or  t he r easons set  f or t h,  we hol d t hat  t he 

i ssue of  Osco Dr ug' s l i abi l i t y  was act ual l y l i t i gat ed and 

det er mi ned by summar y j udgment  and t hat  t he c i r cui t  cour t  di d 

not  r eser ve Dr .  Gal br ai t h' s c l ai m f or  cont r i but i on i n i t s or der  

on summar y j udgment .   We f ur t her  hol d t hat  t he c i r cui t  cour t  di d 

not  er r oneousl y  exer ci se i t s  di scr et i on when i t  r ul ed t hat  

appl i cat i on of  i ssue pr ecl usi on was f undament al l y f ai r .   To 

pr eser ve her  cont r i but i on c l ai m agai nst  Osco Dr ug successf ul l y  

agai nst  a chal l enge on t he gr ound of  i ssue pr ecl usi on,  Dr .  

Gal br ai t h shoul d have appear ed and obj ect ed on t he mer i t s t o 

Osco Dr ug' s mot i on f or  summar y j udgment ,  t her eby ensur i ng t hat  

t her e woul d be no possi bi l i t y  of  i nconsi st ent  f act - f i ndi ng on 

any i ssue cent r al  t o Ri l l e' s c l ai m and her  own cl ai m.   Fi l i ng a 

br i ef  and ar gui ng t hat  her  c l ai m f or  cont r i but i on shoul d be 
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pr eser ved f or  a l at er  dat e was not  adequat e,  wi t hout  any 

j ust i f i cat i on f or  her  posi t i on,  t o avoi d i ssue pr ecl usi on under  

Pr eci s i on Er ect i ng.   

¶105 Accor di ngl y,  we af f i r m t he or der  of  t he c i r cui t  cour t  

di smi ssi ng Dr .  Gal br ai t h' s t hi r d- par t y compl ai nt  seeki ng 

cont r i but i on f r om Osco Dr ug.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶106 JON P.  WI LCOX,  J. ,  di d not  par t i c i pat e.  
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¶107 DAVI D T.  PROSSER,  J.    (dissenting).  Dr .  Shei l a 

Gal br ai t h ( Dr .  Gal br ai t h)  seeks r ever sal  of  t he c i r cui t  cour t ’ s 

di smi ssal  of  her  cr oss- compl ai nt  f or  cont r i but i on agai nst  Osco 

Dr ug,  I nc.  ( Osco) .   The maj or i t y r ef uses t o r ei nst at e her  

cont r i but i on c l ai m.   I n doi ng so,  t he cour t  not  onl y r ender s a 

deci s i on t hat  i s  f undament al l y unf ai r  t o Dr .  Gal br ai t h but  al so 

al t er s and di st or t s t he r el at i onshi ps among pl ai nt i f f s and 

def endant s i n f ut ur e cases.   Because I  di sagr ee wi t h t he 

maj or i t y ’ s r ef usal  t o r ei nst at e Dr .  Gal br ai t h’ s cont r i but i on 

c l ai m,  I  r espect f ul l y di ssent .  

 ¶108 The maj or i t y deci des t hat  i ssue pr ecl usi on shoul d 

appl y as a mat t er  of  l aw t o t hi s case because t he hol di ng i n 

Pr eci s i on Er ect i ng,  I nc.  v.  M&I  Mar shal l  & I l s l ey Bank,  G. A. P. ,  

224 Wi s.  2d 288,  592 N. W. 2d 5 ( Ct .  App.  1998) ,  does not  al l ow a 

def endant  t o pr eser ve a r i ght  t o br i ng a cont r i but i on c l ai m 

agai nst  a codef endant  af t er  t he codef endant  obt ai ns summar y 

j udgment  agai nst  pl ai nt i f f s.   The maj or i t y al so deci des t hat  

r egar dl ess of  Pr eci s i on Er ect i ng,  t he c i r cui t  cour t  di d not  i n 

f act  pr eser ve Dr .  Gal br ai t h’ s cont r i but i on c l ai m agai nst  Osco.   

I n j ust i f y i ng t hese deci s i ons,  t he maj or i t y pai nt s a pi ct ur e i n 

whi ch t he hol di ng i n Pr eci s i on Er ect i ng i s so c l ear  t hat  Dr .  

Gal br ai t h shoul d have known t hat  a cour t  coul d not  pr eser ve her  

cont r i but i on c l ai m,  and t hat  Dr .  Gal br ai t h coul d not  have been 

mi sl ed i nt o bel i evi ng t hat  anyt hi ng she di d i n cour t  pr eser ved 

her  cont r i but i on c l ai m agai nst  Osco.  

¶109 I n my vi ew,  t he f act s and l aw suggest  ot her wi se.   Dr .  

Gal br ai t h had good r eason t o bel i eve t hat  t he c i r cui t  cour t  had 
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pr eser ved her  cont r i but i on c l ai m and t hat  she was doi ng al l  t hat  

she was r equi r ed t o do under  Pr eci s i on Er ect i ng.   I n r esponse t o 

Osco’ s mot i on f or  summar y j udgment ,  Dr .  Gal br ai t h f i l ed a 

r esponse br i ef  t o not i f y t he c i r cui t  cour t  t hat  she was not  

maki ng any cl ai m agai nst  Osco at  t hat  t i me but  t hat  she st i l l  

had t he r i ght  t o f i l e a cr oss- cl ai m or  a cont r i but i on c l ai m i n 

t he f ut ur e.   Whi l e Dr .  Gal br ai t h di d not  oppose Osco’ s summar y 

j udgment  mot i on,  she not ed f act ual  i ssues t hat  Ri l l e coul d have 

r ai sed t o oppose t he summar y j udgment  mot i on i f  Ri l l e had not  

f ai l ed t o engage i n di scover y. 1  Dr .  Gal br ai t h asked t he ci r cui t  

cour t  t o speci f y i n i t s or der  gr ant i ng Osco summar y j udgment  

t hat  t he or der  was not  det er mi nat i ve of  any of  her  c l ai ms,  or  

t hat  her  c l ai ms wer e pr eser ved.  

¶110 I n i t s r epl y t o Dr .  Gal br ai t h,  Osco vi gor ousl y opposed 

Dr .  Gal br ai t h’ s r equest .   I t  asser t ed t hat  ( 1)  she had no 

st andi ng t o obj ect  or  t o l i mi t  t he di smi ssal  sought  by Osco 

because she had not  f i l ed any cl ai m agai nst  Osco;  and ( 2)  she 

had r ai sed no i ssue of  mat er i al  f act .  

¶111 At  t he hear i ng on Osco’ s summar y j udgment  mot i on,  t he 

par t i es di sagr eed whet her  Dr .  Gal br ai t h coul d pr eser ve her  

cont r i but i on c l ai m.   Osco ar gued t hat  t he cour t  shoul d gr ant  i t s 

summar y j udgment  mot i on on t he mer i t s so t hat  Osco woul d be abl e 

t o r ai se t he doct r i ne of  i ssue pr ecl usi on t o pr ecl ude any l at er  

cont r i but i on c l ai m f i l ed by Dr .  Gal br ai t h.   I n suppor t  of  i t s  

                                                 
1 For  i nst ance,  Dr .  Gal br ai t h speci f i ed t hat  t her e had been 

no di scover y of  Osco per sonnel  and no di scover y about  Osco’ s 
pol i c i es and pr ocedur es,  al l  of  whi ch mi ght  have r eveal ed Osco’ s 
negl i gence.  
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posi t i on t hat  any f ut ur e cont r i but i on c l ai m woul d be bar r ed,  

Osco ci t ed Pr eci s i on Er ect i ng.   Ri l l e al so c i t ed t hat  case t o 

ar gue t hat  i f  t he c i r cui t  cour t  wer e t o gr ant  Osco’ s mot i on f or  

summar y j udgment ,  Dr .  Gal br ai t h woul d not  be abl e t o r ai se t he 

i ssue of  Osco’ s negl i gence at  t r i al .   I n i t s ar gument ,  Ri l l e 

di scussed t he f act s of  Pr eci s i on Er ect i ng i n det ai l .  

¶112 I n r esponse,  Dr .  Gal br ai t h cont ended t hat ,  by 

" st and[ i ng]  up and say[ i ng]  somet hi ng"  about  t he summar y 

j udgment  mot i on,  she was doi ng al l  t hat  Pr ec i s i on Er ect i ng 

r equi r ed t o pr eser ve her  c l ai m.   Dr .  Gal br ai t h acknowl edged 

t hat ,   

I f  i t  wer en’ t  f or  t he Pr eci s i on case[ , ]  I  guess I  
woul dn’ t  be st andi ng her e sayi ng we ar e obj ect i ng,  
Your  Honor .   We ar en’ t  st andi ng qui et .   We ar e 
expr essi ng our  concer n t hat  t he Cour t  ent er  t he 
appr opr i at e or der  as i t  r el at es t o t he pl ai nt i f f  and 
t he def endant  so i t  doesn’ t  damage t he r est  of  t hi s 
case.  

¶113 The ci r cui t  cour t ,  Reser ve Ci r cui t  Judge John Fi or enza 

pr esi di ng,  r esponded t hat  i t  was gr ant i ng Osco’ s mot i on f or  

summar y j udgment  but  t hat  i t  was not  r ul i ng on t he ef f ect  of  

summar y j udgment  on Dr .  Gal br ai t h’ s cont r i but i on c l ai m.   The 

maj or i t y c i t es t he c i r cui t  cour t ’ s di scussi on t o demonst r at e 

t hat  t he c i r cui t  cour t  di d not  pr eser ve Dr .  Gal br ai t h’ s r i ght  t o 

br i ng a cont r i but i on c l ai m.   Maj or i t y op. ,  ¶¶52- 55.   I f  t he 

c i r cui t  cour t ' s  di scussi on wer e t he onl y evi dence i n t he r ecor d,  

i t  woul d be mor e di f f i cul t  t o di sput e t he maj or i t y ’ s 

char act er i zat i ons.   However ,  t he c i r cui t  cour t ' s di scussi on i s 

not  t he onl y evi dence.   The ci r cui t  cour t ' s  act i ons af t er  t he 
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hear i ng ar e what  mi sl ed Dr .  Gal br ai t h i nt o t hi nki ng t hat  she had 

pr eser ved her  r i ght  t o br i ng a cont r i but i on c l ai m.  

¶114 Af t er  Judge Fi or enza gr ant ed Osco’ s summar y j udgment  

mot i on,  Osco and Dr .  Gal br ai t h each submi t t ed a pr oposed or der  

t o Mar k S.  Gempel er ,  t he r egul ar l y assi gned ci r cui t  j udge.   Osco 

submi t t ed an or der  wi t h t he f ol l owi ng l anguage:  " That  t he 

Def endant  Osco[ ]  Dr ugs,  I nc. ’ s Mot i on f or  Summar y Judgment  i s 

Gr ant ed and t hat  Osco Dr ugs,  I nc. ,  i s  di smi ssed f r om t hi s case 

upon t he mer i t s wi t h pr ej udi ce. "  

¶115 Dr .  Gal br ai t h submi t t ed an al t er nat i ve or der  wi t h t he 

f ol l owi ng l anguage:  

1.  That  t he def endant ,  Osco Dr ugs,  I nc. ’ s 
mot i on f or  summar y j udgment  i s gr ant ed,  and t he 
compl ai nt  of  t he pl ai nt i f f  and al l  causes of  act i on of  
t he pl ai nt i f f  agai nst  Osco Dr ugs,  I nc.  i s  di smi ssed 
upon i t s mer i t s,  wi t h pr ej udi ce.  

2.  That  t hi s or der  i s no way i nt ended t o af f ect  
t he r i ght s of  ot her  par t i es t o pur sue cl ai ms under  
appr opr i at e st at ut or y and/ or  case l aw.  

¶116 I n a l et t er  t o Judge Gempel er ,  Osco st r ongl y opposed 

Dr .  Gal br ai t h’ s pr oposed or der ,  opi ni ng t hat  Dr .  Gal br ai t h was 

st i l l  t r y i ng t o pr eser ve her  cont r i but i on c l ai m even t hough 

Judge Fi or enza had made cl ear  t hat  he was not  maki ng an 

ant i c i pat or y r ul i ng on t he vi abi l i t y  of  any f ut ur e cont r i but i on 

c l ai m.   Osco not ed t hat  i t  was or der i ng a t r anscr i pt  of  Judge 

Fi or enza’ s pr oceedi ngs f or  Judge Gempel er  t o r evi ew.   Osco ur ged 

Judge Gempel er  t o i gnor e Dr .  Gal br ai t h’ s or der .  

¶117 I n r esponse,  Dr .  Gal br ai t h al so asked t hat  Judge 

Gempel er  r evi ew t he t r anscr i pt  of  Judge Fi or enza’ s pr oceedi ngs 

bef or e deci di ng bet ween t he t wo pr oposed or der s and suggest ed 
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t hat  Judge Fi or enza,  who hear d t he ent i r e ar gument ,  mi ght  want  

t o s i gn t he or der .  

 ¶118 Judge Gempel er  deci ded t o s i gn Dr .  Gal br ai t h’ s 

pr oposed or der ,  not  Osco' s.   The i mpl i cat i ons of  Judge 

Gempel er ' s adopt i on of  Dr .  Gal br ai t h’ s pr oposed or der  ar e 

compel l i ng and suggest  t hat  Judge Gempel er ,  af t er  r evi ewi ng t he 

t r anscr i pt  of  t he ear l i er  pr oceedi ngs and compar i ng t he dr af t s,  

chose t o adopt  Dr .  Gal br ai t h’ s pr oposed or der  t o pr eser ve her  

r i ght  t o br i ng a f ut ur e cont r i but i on c l ai m.   The maj or i t y,  

however ,  c l ai ms t hat  t he adopt i on of  Dr .  Gal br ai t h’ s pr oposed 

or der  " can be si mi l ar l y under st ood as adopt i ng t he ci r cui t  

cour t ’ s ' wai t  and see'  posi t i on. "   Maj or i t y op. ,  ¶56 ( emphasi s 

added) .   The maj or i t y sei zes upon Dr .  Gal br ai t h’ s concessi on 

t hat  her  pr oposed or der  was not  " a model  of  c l ar i t y"  t o suppor t  

i t s  concl usi on t hat  t he pr oposed or der  " coul d be under st ood as 

s i mpl y memor i al i z i ng t he c i r cui t  cour t ’ s decl ar at i on at  t he 

hear i ng t hat  t he c i r cui t  cour t  woul d not  r ul e on t he i mpact  of  

i t s  deci s i on unt i l  a c l ai m f or  cont r i but i on was act ual l y f i l ed 

and chal l enged. "   Maj or i t y op. ,  ¶85 ( emphasi s added) .  

¶119 I n r el y i ng on Gal br ai t h’ s concessi on and i n 

emphasi z i ng what  t he pr oposed or der  coul d mean,  t he maj or i t y 

f ai l s  t o acknowl edge what  t he pr oposed or der  di d mean.   I f  Dr .  

Gal br ai t h’ s or der  was si mpl y t o memor i al i ze a " wai t  and see 

posi t i on, "  i t  i s  di f f i cul t  t o compr ehend why Osco so vi gor ousl y 

opposed i t .   Osco acknowl edged i n i t s l et t er  t o Judge Gempel er  

t hat  Dr .  Gal br ai t h was t r y i ng t o pr eser ve her  cont r i but i on c l ai m 

and t her ef or e ur ged Judge Gempel er  t o s i gn i t s own pr oposed 
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or der .   I t  i s  har d t o i magi ne why Dr .  Gal br ai t h,  who dr af t ed t he 

l anguage i n t he or der  t hat  t he cour t  act ual l y s i gned,  woul d have 

been t r y i ng t o pr eser ve onl y t he oppor t uni t y t o f i l e a c l ai m,  

r at her  t han t he r i ght  t o f i l e a c l ai m wi t hout  f ear  of  di smi ssal .  

¶120 Under  t he maj or i t y ’ s " wai t  and see"  i nt er pr et at i on,  i t  

woul d have made no di f f er ence whi ch or der  Judge Gempel er  s i gned.   

Dr .  Gal br ai t h woul d have had t he oppor t uni t y t o f i l e a c l ai m 

under  ei t her  or der ——but  wi t h no pr act i cal  chance of  success.   

What  Dr .  Gal br ai t h was at t empt i ng t o do wi t h her  pr oposed or der  

was t o ensur e her  r i ght  t o br i ng a cont r i but i on c l ai m wi t hout  

f ear  of  di smi ssal .   When Judge Gempel er  s i gned her  mar kedl y 

di f f er ent  or der ,  Dr .  Gal br ai t h t hought  she had r ecei ved t he 

r el i ef  t hat  she had r equest ed.  

¶121 The maj or i t y asser t s t hat  Dr .  Gal br ai t h had t he r i ght  

t o obt ai n appel l at e r evi ew at  t he t i me t he or der  was si gned 

because she was an aggr i eved par t y.   Maj or i t y op. ,  ¶86.   But  Dr .  

Gal br ai t h had no r eason t o t hi nk t hat  she was an aggr i eved 

par t y.   The cour t  had appr oved her  ver si on of  t he or der .   I n 

addi t i on,  upon st i pul at i on of  Ri l l e and Dr .  Gal br ai t h,  t he cour t  

amended i t s or i gi nal  schedul i ng or der ,  gi v i ng Dr .  Gal br ai t h a 

new deadl i ne t o add any addi t i onal  par t y ( such as Osco)  t o t he 

pl eadi ngs and t o name exper t s and f i l e exper t  r epor t s.   I n 

r el i ance on t hi s amended schedul i ng or der ,  Dr .  Gal br ai t h 

pr oceeded wi t h di scover y agai nst  Osco and deposed Osco empl oyees 

i n Phoeni x,  Ar i zona,  and named exper t s and pr ovi ded exper t  

r epor t s suppor t i ng Osco’ s negl i gence.  
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 ¶122 Based on t hese f act s,  t he maj or i t y ’ s concl usi on t hat  

t he c i r cui t  cour t  di d not  pr eser ve Dr .  Gal br ai t h' s cont r i but i on 

c l ai m i s f undament al l y unf ai r  and unj ust .   I f  t he l aw had been 

cl ear  at  t he t i me of  Osco’ s summar y j udgment  mot i on or  i f  t he 

cour t  had i nf or med Dr .  Gal br ai t h t hat  her  cont r i but i on c l ai m 

woul d be pr ec l uded by summar y j udgment ,  t he maj or i t y ’ s 

concl usi on woul d not  have wor ked an i nj ust i ce.   But  t he c i r cui t  

cour t  was not  c l ear  i n i t s deci s i on,  and Pr eci s i on Er ect i ng was 

not  c l ear  i n i t s ef f ect .  

¶123 The maj or i t y c i t es Pr eci s i on Er ect i ng f or  t he 

pr oposi t i on t hat  a cour t  i s  unabl e t o pr eser ve a par t y ’ s 

cont r i but i on c l ai m i n t hese ci r cumst ances.   Maj or i t y op. ,  ¶50.   

The maj or i t y c i t es t hr ee sent ences f r om Pr eci s i on Er ect i ng t o 

suppor t  t hi s pr oposi t i on,  but  i t  f ai l s  t o consi der  ot her  

r el evant  l anguage and f ai l s t o r ecogni ze t he f act s t hat  

di st i ngui sh t hi s case f r om t he ot her .   See i d.  

¶124 The Pr eci s i on Er ect i ng case i nvol ved t wo l awsui t s and 

mul t i pl e par t i es.   AFW Foundr y,  I nc.  ( AFW)  cont r act ed wi t h 

Ant oni c & Associ at es ( Ant oni c)  t o over see a subst ant i al  

r ef ur bi shi ng of  t he f oundr y.   Ant oni c,  i n t ur n,  engaged var i ous 

subcont r act or s and suppl i er s t o ef f ect  t he r ef ur bi shi ng.   When 

t hese subcont r act or s and suppl i er s wer e not  f ul l y  pai d,  some of  

t hem commenced l i t i gat i on agai nst  bot h AFW and Ant oni c.   

Pr eci s i on Er ect i ng,  224 Wi s.  2d at  293.  

¶125 Nambe Mi l l s ,  I nc.  ( Nambe) ,  a company i n New Mexi co,  

sol d a $70, 000 mul l er  f or  AFW t o Ant oni c,  r ecei v i ng a 

downpayment  of  $7000.   I t  f i l ed sui t  agai nst  AFW and Ant oni c i n 
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New Mexi co when t he bal ance was not  pai d.   Anot her  c l ai mant ,  

Pr eci s i on Er ect i ng,  f i l ed a separ at e sui t  agai nst  t he t wo 

def endant s i n Wi sconsi n.   AFW t hen f i l ed a t hi r d- par t y compl ai nt  

i n t he l at t er  sui t  agai nst  Nambe,  Ant oni c,  and 22 ot her  t hi r d-

par t y def endant s.   I d.   AFW al l eged t hat  Ant oni c was not  i t s  

agent  but  r at her  t he gener al  cont r act or  f or  t he pr oj ect ,  and 

t hus AFW’ s l i abi l i t y  was l i mi t ed t o t he amount  i t  owed Ant oni c 

under  t he cont r act .   I d.  at  293- 94.   Ant oni c and Nambe each 

f i l ed an answer  al l egi ng t hat  Ant oni c was AFW’ s agent .   I d.  at  

294.   Nambe' s sui t  i n New Mexi co had si mi l ar l y  r el i ed on t he 

t heor y t hat  Ant oni c was AFW’ s agent  when i t  pur chased t he 

mul l er .   I d.  at  293.  

¶126 AFW subsequent l y moved f or  summar y j udgment  agai nst  

Ant oni c and some but  not  al l  t hi r d- par t y def endant s i n t he 

Pr eci s i on Er ect i ng case,  and Ant oni c not i f i ed t he cour t  t hat  i t  

di d not  oppose t he mot i on.   I d.  at  294.   Al t hough Nambe had 

not i ce of  AFW' s mot i on,  i t  di d not  appear  on t he mot i on or  

par t i c i pat e i n t he pr oceedi ngs.   I d.   The ci r cui t  cour t  gr ant ed 

summar y j udgment ,  est abl i shi ng t hat  Ant oni c was a gener al  

cont r act or ,  not  an agent ,  and or der ed pr o r at a payment s f r om t he 

amount  AFW owed Ant oni c t o t he t hi r d- par t y def endant s.   I d.  at  

294- 95.   The ci r cui t  cour t  or der ed j udgment  i n f avor  of  Nambe 

f or  $11, 340,  whi ch r epr esent ed onl y 18 per cent  of  Nambe’ s 

$63, 000 cl ai m.   I d.  

¶127 Nambe appeal ed f r om t hat  j udgment ,  but  t he cour t  of  

appeal s hel d t hat  Nambe was pr ec l uded f r om ar gui ng t hat  Ant oni c 

was AFW’ s agent  r at her  t han a gener al  cont r act or .   I d.  at  300-
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301.   The cour t  hel d t hat  " [ i ] f  a l i t i gant  who i s not  t he 

subj ect  of  t he mot i on f or  summar y j udgment  nonet hel ess has 

r eason t o di sput e t he f act s suppor t i ng t he mot i on,  i t  i s  t hat  

l i t i gant ’ s dut y t o appear  and obj ect  t o t he mot i on. "   I d.  at  

292- 93 ( emphasi s added) .  

¶128 The maj or i t y di sr egar ds t hi s " appear  and obj ect "  

l anguage when i t  hol ds t hat  Pr eci s i on Er ect i ng f or ecl oses t he 

cour t ’ s abi l i t y  t o pr eser ve Dr .  Gal br ai t h’ s cont r i but i on c l ai m.   

See maj or i t y op. ,  ¶50.   The maj or i t y does not  r ecogni ze t hat  t he 

" appear  and obj ect "  l anguage i s capabl e of  di f f er ent  meani ngs i n 

di f f er ent  cont ext s.   To i l l ust r at e,  " appear  and obj ect "  coul d 

mean t hat  Dr .  Gal br ai t h had t he dut y t o f i l e a cr oss- cl ai m and 

oppose Osco’ s summar y j udgment  mot i on.   On t he ot her  hand,  

" appear  and obj ect "  coul d mean t hat  Dr .  Gal br ai t h s i mpl y had t he 

dut y t o come t o t he summar y j udgment  hear i ng and,  i n Dr .  

Gal br ai t h’ s own wor ds,  " st and up and say somet hi ng"  as an 

obj ect i on.   I n f act ,  Dr .  Gal br ai t h di d mor e t han appear  i n t he 

pr oceedi ng and make an obj ect i on.   She di d her  best  t o pr eser ve 

her  c l ai m.  

¶129 The meani ng of  " appear  and obj ect "  i n t he cont ext  of  

cont r i but i on c l ai ms must  have been uncl ear  even t o some of  t he 

j udges who deci ded Pr eci s i on Er ect i ng,  f or  Judges Net t eshei m and 

Snyder ,  who wer e bot h on t he panel  t hat  deci ded Pr eci s i on 

Er ect i ng,  wer e par t  of  t he panel  t hat  cer t i f i ed t he pr esent  case 

t o t hi s cour t .   I n t he cer t i f i cat i on,  t he j udges asked t hi s 

cour t  t o det er mi ne " t he ext ent  of  a t or t  l i t i gant ’ s 

r esponsi bi l i t y  t o appear  and obj ect  t o a mot i on f or  summar y 
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j udgment  f i l ed agai nst  anot her  par t y t o t he t or t  act i on,  but  not  

agai nst  t he l i t i gant ,  when t he l i t i gant  seeks t o pr eser ve a 

pot ent i al  c l ai m f or  cont r i but i on agai nst  a par t y t o t he mot i on. "   

Est at e of  Ri l l e v.  Physi c i ans I ns.  Co. ,  2006 WL 1009230 ( Ct  App.  

Apr .  19,  2006)  ( emphasi s added) .  

¶130 Because t he maj or i t y di sr egar ds t he ambi gui t y of  t he 

" appear  and obj ect "  l anguage and si dest eps t he f act ual  

di f f er ences i n t hi s case f r om Pr eci s i on Er ect i ng,  t he maj or i t y  

f ai l s  t o r ecogni ze t he r ami f i cat i ons of  appl y i ng Pr eci s i on 

Er ect i ng i n t he cont ext  of  cont r i but i on c l ai ms.  

¶131 Whi l e Pr eci s i on Er ect i ng i nvol ved a mul t i par t y sui t  

and a summar y j udgment  mot i on,  i t  di d not  i nvol ve a cont r i but i on 

c l ai m or  a st at ut e t hat  expr essl y al l ows a par t y t o f i l e a 

cont r i but i on c l ai m i n a subsequent  act i on. 2 

¶132 Mor eover ,  t he ef f ect  of  t he summar y j udgment  mot i on on 

t he par t i es i n Pr eci s i on Er ect i ng was not  cont i ngent  on any 

l at er  f i ndi ng made by t he cour t .   Unl i ke a cont r i but i on c l ai m,  

Nambe’ s c l ai m f or  damages was choat e at  t he t i me of  t he summar y 

j udgment  mot i on.   See St at e Far m Mut ual  Aut o.  I ns.  Co.  v.  

Schar a,  56 Wi s.  2d 262,  201 N. W. 2d 758 ( 1972)  ( descr i bi ng t he 

cont i ngent  and i nchoat e nat ur e of  a cont r i but i on c l ai m) .   

Ther ef or e,  Nambe knew t hat  at  some poi nt  dur i ng l i t i gat i on i t  

                                                 
2 Wi sconsi n St at .  § 893. 92 pr ovi des t he f ol l owi ng:  " An 

act i on f or  cont r i but i on based on t or t ,  i f  t he r i ght  of  
cont r i but i on does not  ar i se out  of  a pr i or  j udgment  al l ocat i ng 
t he compar at i ve negl i gence bet ween t he par t i es,  shal l  be 
commenced wi t hi n one year  af t er  t he cause of  act i on accr ues or  
be bar r ed. "   Wi s.  St at .  § 893. 92.  
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woul d def i ni t el y be ar gui ng t he ver y i ssue on whi ch summar y 

j udgment  was gr ant ed.  

¶133 Fi nal l y,  Pr eci s i on Er ect i ng i nvol ved a summar y 

j udgment  mot i on agai nst  one def endant  t hat  was not  chal l enged by 

a codef endant ,  even t hough t he i ssue bei ng deci ded cl ear l y 

af f ect ed t he codef endant .   I n t hose ci r cumst ances,  Nambe had 

ever y i ncent i ve t o f i ght  summar y j udgment .   I nst ead,  i t  l ay " i n 

t he weeds dur i ng t he i ni t i al  summar y j udgment  mot i on. "   

Pr eci s i on Er ect i ng,  224 Wi s.  2d at  307.   By cont r ast ,  Dr .  

Gal br ai t h di d not  have ever y i ncent i ve t o f i ght  t he summar y 

j udgment  mot i on because,  i f  she di d,  she woul d i nvi t e a count er  

at t ack by Osco and t her eby hel p pl ai nt i f f  Ri l l e make i t s case 

agai nst  bot h def endant s.   The Pr eci s i on Er ect i ng deci s i on di d 

not  appear  t o f or ce an al t er at i on of  t he adver sar i al  

r el at i onshi ps among par t i es.   I t  di d not  f or ce one def endant  t o 

assume t he pl ai nt i f f ' s  bur den of  pr oof  agai nst  anot her  

def endant .  

¶134 The f ai l ur e t o di st i ngui sh Pr eci s i on Er ect i ng f r om t he 

f act s of  t hi s case i s not  onl y unj ust  t o Dr .  Gal br ai t h but  al so 

has ser i ous i mpl i cat i ons f or  def endant s wi t h pot ent i al  

cont r i but i on c l ai ms i n f ut ur e mul t i par t y l awsui t s.  

¶135 Fi r st ,  as not ed,  t he maj or i t y ’ s hol di ng di st or t s t he 

adver sar i al  r el at i onshi p among def endant s and pl ai nt i f f s by 

f or c i ng codef endant s t o f i ght  each ot her  i nst ead of  f i ght i ng t he 

pl ai nt i f f .  

¶136 Second,  i n i t s  at t empt  t o pr event  gamesmanshi p by 

def endant s,  t he maj or i t y s i mpl y shi f t s t he oppor t uni t y f or  
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gamesmanshi p f r om def endant s t o pl ai nt i f f s.   Cour t s have 

bemoaned def endant s’  abi l i t y  t o " s i t  on t hei r  hands and wai t  t o 

see what  happens i nst ead of  opposi ng summar y j udgment  on an 

i ssue cr uci al  t o t hei r  c l ai ms. "   Pr eci s i on Er ect i ng,  224 

Wi s.  2d at  309.   The maj or i t y wr i t es t hat  " i f  Dr .  Gal br ai t h i s 

not  pr ecl uded f r om l i t i gat i ng her  cont r i but i on c l ai m,  

gamesmanshi p by t he par t i es and abuse of  t he syst em mi ght  be 

encour aged. "   Maj or i t y op. ,  ¶101.   The maj or i t y,  however ,  

i gnor es t he f act  t hat  i t  i s  gi v i ng pl ai nt i f f s t he oppor t uni t y t o 

s i t  back and al l ow codef endant s t o bl oody each ot her  and make 

t he case f or  t hem.   Pl ai nt i f f s can name as many def endant s as 

t hey woul d l i ke,  and when any of  t he def endant s f i l e a summar y 

j udgment  mot i on,  t he pl ai nt i f f s can si t  back and l et  t he 

codef endant s f i ght  t o keep each ot her  i n t he game.  

¶137 Thi r d,  appl y i ng i ssue pr ecl usi on t o Dr .  Gal br ai t h’ s 

cont r i but i on c l ai m r uns count er  t o t he pur pose of  i ssue 

pr ecl usi on,  whi ch i s t o pr omot e j udi c i al  ef f i c i ency and f i nal i t y 

and pr ot ect  agai nst  har assi ng l i t i gat i on.   See Pr eci s i on 

Er ect i ng,  224 Wi s.  2d at  304.   To appl y i ssue pr ecl usi on i n t hi s 

cont ext  i ncr eases needl ess l i t i gat i on by f or c i ng def endant s t o 

keep ot her  def endant s i n t he l i t i gat i on and t o f i l e cr oss- cl ai ms 

bef or e t hey ar e f ound negl i gent .  

¶138 The di l emma posed by t hi s hol di ng t hat  pi t s def endant s 

agai nst  each ot her  may be a r esul t  of  t he shi f t i ng j ur i spr udence 

concer ni ng t he doct r i ne of  i ssue pr ecl usi on,  whi ch no l onger  

r equi r es an i dent i t y or  mut ual i t y of  par t i es.   See Mi chel l e T.  

v.  Cr ozi er ,  173 Wi s.  2d 681,  687- 88,  495 N. W. 2d 327 ( 1993) ;  
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Amber  J. F.  v.  Ri char d B. ,  205 Wi s.  2d 510,  518,  557 N. W. 2d 84 

( Ct .  App.  1996) .   Bef or e cour t s shi f t ed f r om f or mal i st i c  

r equi r ement s t owar ds l ess r i gi d f act or s,  t he doct r i ne of  i ssue 

pr ecl usi on envi s i oned t hat  par t i es be f or mal l y adver se i n or der  

f or  i ssue pr ecl usi on t o appl y.   Consequent l y,  t he ol der  

cont r i but i on cases ci t ed by t he par t i es may not  be appl i cabl e.  

¶139 For  exampl e,  Ri l l e c i t es Gi es v.  Ni ssen Cor p. ,  57 

Wi s.  2d 371,  204 N. W. 2d 519 ( 1973) ,  ar gui ng t hat  Gi es i s  

di r ect l y on poi nt  and i nvol ves t he same set  of  f act s.   However ,  

Gi es was deci ded when t he doct r i ne of  i ssue pr ecl usi on st i l l  

r equi r ed an i dent i t y of  par t i es.  

¶140 Gi es i nvol ved a summar y j udgment  di smi ssal  of  a 

def endant  i n a negl i gence act i on.   The cour t  det er mi ned t hat  

t hi s di smi ssal  bar r ed t he codef endant s’  cont r i but i on c l ai m 

agai nst  t he di smi ssed def endant  ( Bur ghar dt ) .   I d.  at  377.   Gi es,  

however ,  i s  di st i ngui shabl e f r om t hi s case because t he 

codef endant s wer e al r eady i n an adver sar i al  r el at i onshi p when 

t he ci r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  Bur ghar dt  

agai nst  t he pl ai nt i f f s.   Hence,  t her e was an i dent i t y of  par t i es 

under  t he doct r i ne of  i ssue pr ecl usi on.  

¶141 I n Gi es,  t he pl ai nt i f f s di d not  or i gi nal l y f i l e a 

c l ai m agai nst  Bur ghar dt .   Rat her ,  t he or i gi nal  def endant s 

i mpl eaded Bur ghar dt  as a t hi r d- par t y def endant  and t hen f i l ed a 

cr oss- compl ai nt  agai nst  Bur ghar dt .   I d.  at  375,  375 n. 1.   

Bur ghar dt  f i r st  f i l ed a mot i on f or  summar y j udgment  on t he i ssue 

of  i t s  negl i gence agai nst  t he pl ai nt i f f s,  whi ch t he cour t  

gr ant ed.   I d.  at  375- 76.   When Bur ghar dt  l at er  f i l ed a mot i on 
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f or  summar y j udgment  agai nst  t he cr oss- compl ai nt  of  t he 

codef endant s on t he same i ssue of  negl i gence,  t he c i r cui t  cour t  

hel d t hat  i t s summar y j udgment  di smi ssal  of  Bur ghar dt ’ s c l ai m 

agai nst  t he pl ai nt i f f s pr ecl uded r el i t i gat i on of  t he i ssue of  

Bur ghar dt ’ s negl i gence.   I d.  at  376,  378.   I n hol di ng t hat  t he 

codef endant s shoul d have opposed Bur ghar dt ’ s mot i on f or  summar y 

j udgment  agai nst  t he pl ai nt i f f s,  t he cour t  emphasi zed t he 

adver sar i al  r el at i onshi p bet ween t he codef endant s and Bur ghar dt :  

Al t hough Bur ghar dt  f i l ed no r esponsi ve pl eadi ng 
as t o [ t he codef endant s’ ]  cr oss compl ai nt ,  t he i ssue 
of  Bur ghar dt ’ s l i abi l i t y  t o t he pl ai nt i f f s was j oi ned 
bet ween t hem.   Bur ghar dt  and t he [ codef endant s]  wer e 
ar r ayed on opposi t e s i des of  t he i ssue.   The i ssue was 
pr of f er ed by [ t he codef endant s]  and cont r over t ed by 
Bur ghar dt .   Bur ghar dt  and [ t he codef endant s]  wer e 
adver se par t i es t her et o.  

I d.  at  383.  

¶142 The cour t  i n Uni t ed St at es Fi del i t y & Guar ant y Co.  v.  

Gol dbl at t  Br ot her s,  I nc. ,  142 Wi s.  2d 187,  417 N. W. 2d 417 ( Ct .  

App.  1987) ,  r ecogni zed t he i mpor t ance of  adver si t y of  par t i es 

under  t he i dent i t y of  par t i es r equi r ement .   The cour t  c i t ed bot h 

Gi es and Bakul a v.  Schwab,  167 Wi s.  546,  168 N. W.  378 ( 1918) ,  

f or  t he pr oposi t i on t hat  " t he concept  of  i dent i t y of  par t i es 

r equi r es t hat  t he par t i es be f or mal l y adver se,  t hat  i s ,  ar r ayed 
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on opposi t e s i des of  t he l awsui t . " 3  Gol dbl at t ,  142 Wi s.  2d at  

191.  

¶143 I t  i s  doubt f ul  t hat  t he pr esent  case woul d have been 

deci ded t he same as i t  i s  now i f  i t  had been br ought  at  t he same 

t i me as Gi es.   I n t hi s case,  Dr .  Gal br ai t h di d not  i mpl ead Osco 

as a t hi r d- par t y def endant  and had not  f i l ed a cr oss- cl ai m at  

t he t i me of  Osco’ s summar y j udgment  mot i on.   Dr .  Gal br ai t h and 

Osco wer e t her ef or e not  f or mal l y adver se par t i es.  

¶144 Whi l e t he shi f t  away f r om t he i dent i t y of  par t i es 

r equi r ement  may be j ust i f i ed i n t he cont ext  of  ot her  c l ai ms such 

as t he one i n Pr eci s i on Er ect i ng,  we ought  t o consi der  whet her  

t hi s shi f t  i s  j ust i f i ed i n t he cont ext  of  cont r i but i on c l ai ms.   

Requi r i ng an i dent i t y of  par t i es based on a f or mal  adver se 

r el at i onshi p woul d al l ow f or  a mor e bal anced sol ut i on f or  

pl ai nt i f f s and def endant s.  

¶145 I f  an i dent i t y of  par t i es r equi r ement  wer e pr eser ved 

i n t he pr esent  ci r cumst ances,  i t  woul d al l ow a codef endant ,  l i ke 

Dr .  Gal br ai t h,  t o have t he choi ce i n t he under l y i ng l awsui t  t o 

                                                 
3 Whi l e t he cour t  r ecogni zed t hat  Bakul a v.  Schwab,  167 

Wi s.  546,  168 N. W.  378 ( 1918) ,  was modi f i ed ei ght  year s l at er  i n 
Wai t  v.  Pi er ce,  191 Wi s.  202,  209 N. W.  475 ( 1926) ,  t he cour t  was 
" unper suaded t hat  t he modi f i cat i on af f ect ed t he st andar d f or  
adver si t y .  .  .  ,  especi al l y s i nce t he supr eme cour t  i n [ Gi es]  
c l osel y t r acked t he l anguage of  t he Bakul a adver si t y t est . "   
Uni t ed St at es Fi d.  & Guar .  Co.  v.  Gol dbl at t  Br os. ,  I nc. ,  142 
Wi s.  2d 187,  191- 92,  417 N. W. 2d 417 ( Ct .  App.  1987) .   The Bakul a 
cour t  def i ned t he st andar d as t he f ol l owi ng:  " What  i s meant  by 
adver se par t i es scar cel y needs def i ni t i on.   I t s s i gni f i cance i s 
appar ent  f r om t he expr essi on i t sel f .   They must  be opposi t e 
par t i es t o an i ssue bet ween t hem.   The i ssue must  be pr of f er ed 
by one and cont r over t ed by t he ot her .   They must  be ar r ayed on 
opposi t e s i des of  t he i ssue. "   Bakul a,  167 Wi s.  at  555- 56.    
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r emai n i n a neut r al  or  suppor t i ve r el at i onshi p wi t h her  

codef endant  ( Osco)  or  t o est abl i sh a f or mal  adver sar i al  

r el at i onshi p by f i l i ng an i mmedi at e cr oss- compl ai nt .   She woul d 

have t o make t hat  choi ce when t he ot her  def endant  f i l ed a 

summar y j udgment  mot i on agai nst  t he pl ai nt i f f .   She coul d choose 

t o r emai n i n a neut r al  or  suppor t i ve r el at i onshi p wi t h t he ot her  

def endant  by appear i ng and obj ect i ng t o t he summar y j udgment  

mot i on,  t hus put t i ng t he ot her  def endant  on not i ce t hat  she 

mi ght  pur sue a cr oss- cl ai m or  cont r i but i on c l ai m at  a l at er  

t i me.   I f  she chose t o r emai n i n t hi s neut r al  or  suppor t i ve 

r el at i onshi p,  she woul d pr eser ve a r i ght  t o br i ng a f ut ur e 

cr oss- cl ai m or  separ at e cont r i but i on c l ai m but  woul d wai ve t he 

oppor t uni t y t o i ncl ude t he i ssue of  Osco’ s negl i gence on a 

speci al  ver di ct  i n t he under l y i ng l awsui t  bet ween Dr .  Gal br ai t h 

and Ri l l e.   Cf .  Haase v.  R&P I ndus.  Chi mney Repai r  Co. ,  140 

Wi s.  2d 187,  409 N. W. 2d 423 ( Ct .  App.  1987) . 4  I n t he case of  a 

f ut ur e cr oss- cl ai m,  t he i ssue of  Osco’ s negl i gence coul d be 

l i t i gat ed at  a separ at e t r i al  t o avoi d any pr ej udi ce t o Ri l l e.   

See Wi s.  St at .  § 802. 07;  Wi s.  St at .  § 805. 05( 2)  ( pr ovi di ng t hat  

" [ t ] he cour t ,  i n f ur t her ance of  conveni ence or  t o avoi d 

                                                 
4 I n Haase v.  R&P I ndust r i al  Chi mney Repai r  Co. ,  140 

Wi s.  2d 187,  193,  409 N. W. 2d 423 ( Ct .  App.  1987) ,  t he cour t  hel d 
t hat  wher e an al l eged t or t f easor  i s adj udged t o be f r ee f r om 
negl i gence as a mat t er  of  l aw,  t he i ssue of  t he al l eged 
t or t f easor ’ s negl i gence shoul d not  be i ncl uded on a speci al  
ver di ct  i n t he pl ai nt i f f ’ s  act i on agai nst  anot her  al l eged j oi nt  
t or t f easor .   The cour t  f ound i nappl i cabl e Payne v.  Bi l co Co. ,  54 
Wi s.  2d 424,  431,  195 N. W. 2d 641 ( 1972) ,  whi ch hel d t hat  i t  was 
necessar y t o i ncl ude i n t he speci al  ver di ct  f or  compar i son 
pur poses al l  al l eged t or t f easor s,  r egar dl ess of  whet her  t hey 
wer e set t l i ng t or t f easor s or  never  par t i es t o t he act i on.  
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pr ej udi ce .  .  .  may or der  a separ at e t r i al  of  any c l ai m,  cr oss-

cl ai m,  count er cl ai m or  3r d- par t y c l ai m" ) .   Thi s woul d make t he 

subsequent  cr oss- cl ai m si mi l ar  t o a cont r i but i on c l ai m t hat  

woul d be l i t i gat ed i n a subsequent  act i on.   See 

Wi s.  St at .  § 893. 92.  

¶146 I f  a def endant  l i ke Dr .  Gal br ai t h di d not  want  t o r i sk 

l osi ng t he oppor t uni t y t o poi nt  t he f i nger  at  a codef endant  l i ke 

Osco i n t he under l y i ng l awsui t ,  she coul d f i l e a cr oss- cl ai m and 

adamant l y oppose t he codef endant ' s mot i on f or  summar y j udgment .  

 ¶147 Thi s appr oach woul d hel p t o pr eser ve t he t r adi t i onal  

adver sar i al  r el at i onshi p among pl ai nt i f f s and def endant s by 

mi ni mi zi ng t he pl ai nt i f f s ’  abi l i t y  t o pi t  codef endant s agai nst  

each ot her .   Whi l e t hi s appr oach does not  el i mi nat e al l  

pot ent i al  f or  gamesmanshi p by t he par t i es,  i t  does mai nt ai n t he 

bur den on pl ai nt i f f s t o pr ove t hei r  case bef or e r equi r i ng 

codef endant s t o do i t  f or  t hem.   Thi s appr oach al so al l ows 

codef endant s,  who may have pr e- exi st i ng r el at i onshi ps wi t h each 

ot her ,  t o r emai n i n a suppor t i ve r el at i onshi p as l ong as 

possi bl e.  

¶148 Because I  bel i eve t hi s appr oach i s mor e equi t abl e t han 

t he maj or i t y ' s v i ew,  I  woul d al l ow Dr .  Gal br ai t h t o pur sue her  

cont r i but i on c l ai m as a cr oss- cl ai m i n a separ at e t r i al  or  as a 

separ at e cont r i but i on c l ai m i n a subsequent  act i on.  

¶149 Even i f  t he maj or i t y opi ni on wer e deemed t o set  out  

c l ear  and sound pr ocedur e f or  t he f ut ur e,  I  bel i eve i t  i s  

f undament al l y unf ai r  t o appl y t hi s pr ocedur e r et r oact i vel y.   Dr .  

Gal br ai t h has had t he r ug pul l ed out  f r om under  her .   She woul d 
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sur el y have asked f or  an ext ensi on of  t i me t o f i l e an i mmedi at e 

cr oss- compl ai nt  agai nst  Osco i f  she had t hought  t hat  summar y 

j udgment  woul d pr ecl ude her  cont r i but i on c l ai m.  

¶150 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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