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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  an unpubl i shed 

cour t  of  appeal s deci s i on, 1 whi ch af f i r med t he j udgment  of  

Waupaca Count y Ci r cui t  Cour t ,  John P.  Hof f mann,  Judge.   Judge 

Hof f man deni ed t he mot i on f or  decl ar at or y j udgment  of  Jef f er y E.  

                                                 
1 Mar ot z v.  Hal l man,  No.  2005AP1579,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  December  22,  2005) .  
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Mar ot z ( Mar ot z)  and di smi ssed hi s c l ai m agai nst  Rur al  Mut ual  

I nsur ance Company ( Rur al ) .  

¶2 Two i ssues ar e bef or e t hi s  cour t . 2  Fi r st ,  does 

Wi s.  St at .  § 632. 32( 5) ( i ) 1.  ( 2005- 06) , 3 whi ch al l ows an i nsur er  

t o r educe t he l i mi t  of  under i nsur ed mot or i st  ( UI M)  cover age by 

" [ a] mount s pai d [ t o an i nsur ed]  by or  on behal f  of  any per son or  

or gani zat i on t hat  may be l egal l y r esponsi bl e f or  t he bodi l y 

i nj ur y or  deat h f or  whi ch t he payment  i s made, "  per mi t  an 

i nsur er  t o r educe t he UI M l i mi t  by t he amount  pai d t o an i nsur ed 

by a non- UI M t or t f easor ?  We hol d t hat  § 632. 32( 5) ( i ) 1.  does 

al l ow an i nsur er  t o r educe t he l i mi t  of  UI M l i abi l i t y  by t he 

amount  pai d t o an i nsur ed by a non- UI M t or t f easor .   Second,  does 

                                                 
2 The i ssues pr esent ed and our  r espect i ve hol di ngs ar e t he 

same i n t hi s case and Bai l ey v.  St at e Far m Mut ual  Aut omobi l e 
I nsur ance Company,  2007 WI  90,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  
whi ch has been r el eased t he same day.  

3 Wi sconsi n St at .  § 632. 32( 5) ( i )  ( 2005- 06)  st at es:  

A pol i cy may pr ovi de t hat  t he l i mi t s under  t he 
pol i cy f or  uni nsur ed or  under i nsur ed mot or i st  cover age 
f or  bodi l y i nj ur y or  deat h r esul t i ng f r om any one 
acci dent  shal l  be r educed by any of  t he f ol l owi ng t hat  
appl y:  

1.   Amount s pai d by or  on behal f  of  any per son or  
or gani zat i on t hat  may be l egal l y r esponsi bl e f or  t he 
bodi l y i nj ur y or  deat h f or  whi ch t he payment  i s made.  

2.   Amount s pai d or  payabl e under  any wor ker ' s 
compensat i on l aw.  

3.   Amount s pai d or  payabl e under  any di sabi l i t y  
benef i t s l aws.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on,  unl ess ot her wi se st at ed.  
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t he r educi ng cl ause i n t he pol i cy i ssued by Rur al  unambi guousl y 

compl y wi t h § 632. 32( 5) ( i ) 1. ?  We hol d t hat  t he l anguage does 

unambi guousl y compl y wi t h § 632. 32( 5) ( i ) 1.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s.     

I  

¶3 On December  21,  2002,  Mar ot z r ode as a passenger  i n 

t he vehi c l e of  Ar t hur  E.  Hal l man,  Jr .  ( Hal l man)  as Hal l man dr ove 

sout hbound on Count y Hi ghway J i n Shawano Count y.   Hal l man 

ent er ed t he i nt er sect i on of  Count y Hi ghway J and St at e Hi ghway 

29 wi t hout  st oppi ng at  t he post ed st op si gn.   Donal d J.  

Hi l gemann ( Hi l gemann) ,  who was dr i v i ng east bound on St at e 

Hi ghway 29,  st r uck Hal l man' s vehi c l e.   As a r esul t  of  t he 

col l i s i on,  Mar ot z sust ai ned i nj ur i es.   The i nj ur i es r esul t ed i n 

mor e t han $250, 000 i n medi cal  bi l l s .  

¶4 Hal l man' s vehi c l e was i nsur ed by a l i abi l i t y  i nsur ance 

pol i cy,  whi ch ACUI TY,  a mut ual  i nsur ance company ( ACUI TY) ,  

i ssued wi t h a l i mi t  of  $25, 000 per  per son.   Hi l gemann' s vehi c l e 

was al so i nsur ed by a l i abi l i t y  i nsur ance pol i cy,  whi ch I MT 

I nsur ance Company ( Mut ual )  ( I MT)  i ssued wi t h a l i mi t  of  

$250, 000.  

¶5 Mar ot z ' s par ent s,  Joann K.  and Or l and O.  Mar ot z,  had a 

pol i cy i ssued by Rur al  i n ef f ect  at  t he t i me of  t he acci dent .   

Thei r  pol i cy pr ovi ded UI M cover age f or  any " f ami l y member , "  such 
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as Mar ot z. 4  The UI M cover age pr ovi ded a l i mi t  of  l i abi l i t y  of  

$100, 000 per  per son.    

¶6 The per sonal  aut o pol i cy decl ar at i ons pr ovi ded t he 

l i mi t s of  l i abi l i t y  f or  t he var i ous cover ages i ncl uded i n t he 

pol i cy,  as wel l  as t he pr emi um f or  each.   Bef or e l i s t i ng t he 

l i mi t  of  l i abi l i t y  f or  t he uni nsur ed mot or i st  ( UM)  cover age and 

UI M cover age,  t he f ol l owi ng st at ement  appear ed:  " THE LI MI TS OF 

LI ABI LI TY FOR THE FOLLOWI NG COVERAGES ARE PER POLI CY LI MI TS AND 

SHALL BE REDUCED AS A RESULT OF YOUR RECEI VI NG AMOUNTS FROM 

OTHER SOURCES BECAUSE OF YOUR ' BODI LY I NJURY. ' "    

¶7 The pol i cy i ncl uded an endor sement  per t ai ni ng t o UI M 

cover age i n Wi sconsi n.   The endor sement  began by not i ng t hat  

" [ w] i t h r espect  t o t he cover age pr ovi ded by t hi s endor sement ,  

t he pr ovi s i ons of  t he pol i cy appl y unl ess modi f i ed by t he 

endor sement . "   Under  an " I NSURI NG AGREEMENT"  headi ng,  t he 

endor sement  st at ed t he f ol l owi ng:  

We wi l l  pay compensat or y damages whi ch an " i nsur ed"  i s 
l egal l y ent i t l ed t o r ecover  f r om t he owner  or  oper at or  
of  an " under i nsur ed mot or  vehi c l e"  because of  " bodi l y  
i nj ur y" :  

1.   Sust ai ned by an " i nsur ed" ;  and  

2.   Caused by t he acci dent .  

The owner ' s or  oper at or ' s l i abi l i t y  f or  t hese damages 
must  ar i se out  of  t he owner shi p,  mai nt enance or  use of  
t he " under i nsur ed mot or  vehi c l e. "  

                                                 
4 I n t he def i ni t i ons sect i on of  t he per sonal  aut o pol i cy,  

t he f ol l owi ng appear s:  " ' Fami l y member '  means a per son r el at ed 
t o you by bl ood,  mar r i age or  adopt i on who i s a r esi dent  of  your  
househol d.   Thi s i ncl udes a war d or  f ost er  chi l d. "  
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We wi l l  pay under  t hi s cover age onl y i f  1.  or  2.  bel ow 
appl i es:  

1.  The l i mi t s of  l i abi l i t y  under  any bodi l y i nj ur y 
l i abi l i t y  bonds or  pol i c i es appl i cabl e t o t he 
" under i nsur ed mot or  vehi c l e"  have been exhaust ed by 
payment  of  j udgment s or  set t l ement s;  or   

2.  A t ent at i ve set t l ement  has been made bet ween an 
" i nsur ed"  and t he i nsur er  of  t he " under i nsur ed 
mot or  vehi c l e"  whi ch woul d exhaust  t he l i mi t s  of  
l i abi l i t y  under  any appl i cabl e bodi l y i nj ur y 
l i abi l i t y  bonds or  pol i c i es and we:  

a.  Have been gi ven pr ompt  wr i t t en not i ce of  such  
t ent at i ve set t l ement ;  and  

b.  Advance payment  t o t he " i nsur ed"  i n an amount  
equal  t o t he t ent at i ve set t l ement  wi t hi n 30 
days af t er  t he r ecei pt  of  not i f i cat i on.  

The endor sement  al so st at ed t hat  " ' Under i nsur ed mot or  vehi c l e'  

means a l and mot or  vehi c l e or  t r ai l er  of  any t ype t o whi ch a 

bodi l y i nj ur y l i abi l i t y  bond or  pol i cy appl i es at  t he t i me of  

t he acci dent  but  i t s l i mi t  f or  bodi l y i nj ur y l i abi l i t y  i s  l ess 

t han t he l i mi t  of  l i abi l i t y  f or  t hi s cover age. "  Because 

Hal l man' s vehi c l e had a l i abi l i t y  cover age l i mi t  l ess t han 

$100, 000 ( i . e. ,  t he l i mi t  of  UI M l i abi l i t y  i n Mar ot z ' s pol i cy) ,  

i t  const i t ut ed an " under i nsur ed mot or  vehi c l e. "  

¶8 Under  a " LI MI T OF LI ABI LI TY"  headi ng,  t he endor sement  

i ncl uded a r educi ng cl ause.   I t  st at ed t he f ol l owi ng:  

The l i mi t  of  l i abi l i t y  shal l  be r educed by al l  of  
sums:  

1.  Pai d because of  t he " bodi l y i nj ur y"  by or  on behal f  
of  per sons or  or gani zat i ons who may be l egal l y 
r esponsi bl e.   Thi s i ncl udes al l  sums pai d under  
Par t  A;  and  
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2.  Pai d or  payabl e because of  t he " bodi l y i nj ur y"  
under  any of  t he f ol l owi ng or  s i mi l ar  l aw:  

a.   Wor ker s '  compensat i on l aw;  or   

b.   Di sabi l i t y  benef i t s l aw.  

Under  t he same " LI MI T OF LI ABI LI TY"  headi ng,  t he f ol l owi ng 

appear ed:  " We wi l l  not  make a dupl i cat e payment  under  t hi s 

cover age f or  any el ement  of  l oss f or  whi ch payment  has been made 

by or  on behal f  of  per sons or  or gani zat i ons who may be l egal l y  

r esponsi bl e. "  

¶9 Mar ot z f i l ed a UI M cl ai m wi t h Rur al .   Rur al  deni ed t he 

cl ai m.   I t  asser t ed t hat  t he pol i cy ' s r educi ng cl ause appl i ed t o 

t he payment s made by ACUI TY ( i . e. ,  $25, 000 on behal f  of  Hal l man)  

and I MT ( i . e. ,  $90, 000 on behal f  of  Hi l gemann) ,  and t her ef or e 

t he payment s Mar ot z r ecei ved exceeded t he $100, 000 l i mi t  of  UI M 

l i abi l i t y .   Conver sel y,  Mar ot z ar gued onl y ACUI TY' s payment  on 

behal f  of  Hal l man was subj ect  t o t he r educi ng cl ause,  meani ng 

Rur al  needed t o pay Mar ot z at  l east  $75, 000 i n UI M benef i t s.  

¶10 Mar ot z commenced l i t i gat i on and moved f or  decl ar at or y 

j udgment  wi t h r egar d t o t he i nsur ance pol i cy i ssued by Rur al .   

He r equest ed t hat  t he c i r cui t  cour t  decl ar e t hat  ( 1)  Rur al  was 

not  ent i t l ed t o r educe t he l i mi t  of  t he UI M l i abi l i t y  by t he 

$90, 000 t hat  I MT pai d on behal f  of  Hi l gemann and ( 2)  t he 

pol i cy ' s r educi ng cl ause was ambi guous when consi der ed i n t he 

cont ext  of  t he ent i r e pol i cy and coul d not  be enf or ced wi t h 

r egar d t o payment s made by ACUI TY and I MT.  

¶11 The ci r cui t  cour t  r ul ed t hat  t he r educi ng cl ause 

compl i ed wi t h § 632. 32( 5) ( i ) 1. ,  t hat  t he r educi ng cl ause was not  
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ambi guous and was t hus enf or ceabl e,  and t hat  Rur al  was ent i t l ed 

t o r educe t he $100, 000 l i mi t  of  UI M l i abi l i t y  by ACUI TY' s 

$25, 000 payment  and I MT' s $90, 000 payment .   The cour t  ent er ed a 

j udgment  di smi ssi ng Mar ot z ' s compl ai nt  agai nst  Rur al .  

¶12 Mar ot z appeal ed t o t he cour t  of  appeal s,  whi ch 

af f i r med t he ci r cui t  cour t .   The cour t  of  appeal s concl uded t hat  

Mar ot z ' s pol i cy had an unambi guous r educi ng cl ause t hat  

per mi t t ed Rur al  t o r educe t he amount  i t  pai d t o Mar ot z by t he 

amount  Mar ot z r ecei ved f r om bot h Hal l man' s i nsur er  and 

Hi l gemann' s i nsur er .   I t  al so concl uded t hat  no cont ext ual  

ambi gui t y exi st ed when vi ewi ng t he r educi ng cl ause i n t he 

cont ext  of  t he ent i r e pol i cy.   Fi nal l y,  i t  concl uded t hat  pr i or  

cases i nt er pr et i ng § 632. 32( 5) ( i ) 1.  di d not  pr event  Rur al  f r om 

r educi ng i t s obl i gat i on by t he payment  Mar ot z r ecei ved f r om a 

non- UI M t or t f easor . 5   

¶13 Mar ot z f i l ed a pet i t i on f or  r evi ew wi t h t hi s cour t ,  

whi ch was gr ant ed.    

                                                 
5 The cour t  of  appeal s f i l ed i t s deci s i on i n t hi s case 

wi t hi n a mont h of  f i l i ng a deci s i on i n St at e Far m Mut ual  
Aut omobi l e I nsur ance Company v.  Bai l ey,  No.  2003AP2482,  
unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  December  1,  2005) .   I n 
Bai l ey,  t he cour t  consi der ed t he same i ssues,  but  i nt er pr et ed 
§ 632. 32( 5) ( i ) 1.  di f f er ent l y.   The cour t  hel d t hat  
§ 632. 32( 5) ( i ) 1.  does not  per mi t  an i nsur er  t o r educe t he l i mi t s 
of  UI M l i abi l i t y by amount s t he i nsur ed r ecei ved f r om non- UI M 
t or t f easor s.   Addi t i onal l y,  t he cour t  hel d t hat  t he r educi ng 
cl ause i n t he pol i cy i ssued by St at e Far m Mut ual  Aut omobi l e 
I nsur ance Company ( St at e Far m)  was unambi guous i n t he cont ext  of  
t he ent i r e pol i cy,  whi ch al l owed St at e Far m t o r educe t he l i mi t  
of  UI M l i abi l i t y  by payment s t he i nsur ed r ecei ved f r om a UI M 
t or t f easor .   I d. ,  ¶1.   St at e Far m and Bai l ey bot h f i l ed a 
pet i t i on f or  r evi ew wi t h t hi s cour t ,  whi ch wer e gr ant ed.  
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I I  

¶14 Thi s r evi ew pr esent s t wo i ssues.   Fi r st ,  does 

Wi s.  St at .  § 632. 32( 5) ( i ) 1.  per mi t  an i nsur er  t o r educe t he UI M 

l i mi t  by t he amount  pai d by a non- UI M t or t f easor ?  Second,  does 

t he r educi ng cl ause i n t he pol i cy i ssued by Rur al  unambi guousl y 

compl y wi t h § 632. 32( 5) ( i ) 1. ?  Because Rur al ' s  pol i cy must  

conf or m wi t h § 632. 32( 5) ( i ) 1. ,  we f ocus i ni t i al l y  on t he 

st at ut e.   See Thei s v.  Mi dwest  Sec.  I ns.  Co. ,  2000 WI  15,  ¶13,  

232 Wi s.  2d 749,  606 N. W. 2d 162.  

A.  Wi sconsi n St at .  § 632. 32( 5) ( i ) 1.  

¶15 We f i r st  addr ess whet her  Wi s.  St at .  § 632. 32( 5) ( i ) 1.  

per mi t s an i nsur er  t o r educe t he l i mi t  of  UI M l i abi l i t y  by t he 

amount  pai d t o an i nsur ed by a non- UI M t or t f easor .   Thi s i ssue 

i nvol ves st at ut or y i nt er pr et at i on and t he appl i cat i on of  a 

st at ut e t o speci f i c  f act s,  whi ch ar e quest i ons of  l aw t hat  we 

r evi ew de novo.   Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  

89,  ¶9,  293 Wi s.  2d 123,  717 N. W. 2d 258.     

¶16 As a pr el i mi nar y mat t er ,  Rur al  cont ends t hat  Mar ot z 

wai ved t hi s i ssue.   Bef or e t he c i r cui t  cour t  and t he cour t  of  

appeal s,  Mar ot z di d not  ar gue t hat  § 632. 32( 5) ( i ) 1.  was 

ambi guous or  t hat  a l i t er al  r eadi ng of  i t  woul d cr eat e an absur d 

r esul t .   Mar ot z f ocused hi s ar gument  on t he val i di t y of  t he 

r educi ng cl ause i n Rur al ' s  pol i cy.   As a gener al  r ul e,  " i ssues 

not  r ai sed i n t he c i r cui t  cour t  wi l l  not  be consi der ed f or  t he 

f i r st  t i me on appeal . "   Apex El ecs.  Cor p.  v.  Gee,  217 Wi s.  2d 

378,  384,  577 N. W. 2d 23 ( 1998) .   Because t hi s r ul e does not  

r el at e t o t he j ur i sdi ct i on of  appel l at e cour t s ,  an appel l at e 
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cour t  may use i t s di scr et i on t o hear  an i ssue not  r ai sed i n t he 

c i r cui t  cour t .   I d.   Speci f i cal l y,  " [ w] hen an i ssue i nvol ves a 

quest i on of  l aw r at her  t han of  f act ,  when t he quest i on of  l aw 

has been br i ef ed by bot h par t i es and when t he quest i on of  l aw i s 

of  suf f i c i ent  publ i c i nt er est  t o mer i t  a deci s i on,  t hi s cour t  

may exer ci se i t s di scr et i on t o addr ess t he i ssue. "   I d.  

¶17 The i ssue of  t he pr oper  i nt er pr et at i on of  

§ 632. 32( 5) ( i ) 1.  i s  one t hat  sat i sf i es t he Apex cr i t er i a.   

Fi r st ,  t he pr oper  i nt er pr et at i on of  § 632. 32( 5) ( i ) 1.  i s  a 

quest i on of  l aw.   Second,  bot h par t i es f ul l y  br i ef ed t he i ssue.   

Fi nal l y,  t her e i s suf f i c i ent  publ i c i nt er est  i n c l ar i f y i ng t hi s 

cour t ' s  i nt er pr et at i on of  § 632. 32( 5) ( i ) 1.   Accor di ngl y,  t he 

cour t  wi l l  exer ci se i t s di scr et i on and addr ess t he i ssue.  

¶18 Whet her  § 632. 32( 5) ( i ) 1.  per mi t s an i nsur er  t o r educe 

t he l i mi t  of  UI M l i abi l i t y  by t he amount  pai d t o an i nsur ed by a 

non- UI M t or t f easor  t ur ns on our  i nt er pr et at i on of  t he st at ut e.   

To det er mi ne t he pr oper  i nt er pr et at i on of  st at ut or y l anguage,  

t he cour t  begi ns wi t h t he l anguage of  t he st at ut e.   St at e ex 

r el .  Kal al  v.  Ci r .  Ct .  f or  Dane Count y,  2004 WI  58,  ¶45,  271 

Wi s.  2d 633,  681 N. W. 2d 110.   I n i nt er pr et i ng a st at ut e,  cour t s 

gi ve ef f ect  t o ever y wor d so t hat  no por t i on of  t he st at ut e i s 

r ender ed super f l uous.   Janssen v.  St at e Far m Mut .  Aut o.  I ns.  

Co. ,  2002 WI  App 72,  ¶13,  251 Wi s.  2d 660,  643 N. W. 2d 857.   

" [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  

i s  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o 

t he l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   Kal al ,  



No.  2005AP1579   

 

10 
 

271 Wi s.  2d 633,  ¶46.   We assume t hat  t he st at ut or y l anguage 

expr esses t he l egi s l at ur e' s i nt ent .   I d. ,  ¶44.   When st at ut or y 

l anguage mani f est s a c l ear  meani ng,  i t  i s  unnecessar y t o consul t  

ext r i nsi c sour ces t o ascer t ai n t he l egi s l at ur e' s  i nt ent ,  such as 

l egi s l at i ve hi st or y.   I d. ,  ¶46.    

¶19 When a st at ut e i s ambi guous,  cour t s l ook t o ext r i nsi c 

sour ces t o ascer t ai n t he l egi s l at ur e' s i nt ent ,  such as 

l egi s l at i ve hi st or y.   Kal al ,  271 Wi s.  2d 633,  ¶51;  Teschendor f ,  

293 Wi s.  2d 123,  ¶13.   Ambi gui t y exi st s onl y when a st at ut e 

r easonabl y gi ves r i se t o t wo or  mor e i nt er pr et at i ons.   Br uno v.  

Mi l waukee Count y,  2003 WI  28,  ¶25,  260 Wi s.  2d 633,  660 

N. W. 2d 656.   Mer e di sagr eement  about  t he meani ng of  t he st at ut e 

i s not  enough t o const i t ut e ambi gui t y.   Kal al ,  271 Wi s.  2d 633,  

¶47.   Al t hough cour t s r eachi ng cont r adi ct or y i nt er pr et at i ons of  

t he same st at ut e may be i ndi cat i ve of  ambi gui t y,  Teschendor f ,  

293 Wi s.  2d 123,  ¶19,  i t  does not  necessar i l y  evi dence 

ambi gui t y.   See e. g. ,  Mi l waukee Met r o.  Sewer age Di st .  v.  DNR,  

126 Wi s.  2d 63,  70- 72,  375 N. W. 2d 648 ( 1985)  ( concl udi ng t hat  a 

st at ut e i s unambi guous af t er  not i ng t he cont r adi ct or y 

i nt er pr et at i ons of  t he st at ut e by t wo cour t  of  appeal s  

deci s i ons) .   Di f f er i ng i nt er pr et at i ons of  t he same st at ut e may 

be caused by one cour t ' s  er r or ,  r at her  t han ambi gui t y.   I d.  

¶20 The l anguage of  § 632. 32( 5) ( i ) 1.  has pr evi ousl y been 

f ound t o be unambi guous.   Dowhower  v.  West  Bend Mut .  I ns.  Co. ,  

2000 WI  73,  ¶17,  236 Wi s.  2d 113,  613 N. W. 2d 557;  Janssen,  251 

Wi s.  2d 660,  ¶15.   I n Dowhower ,  t he cour t  i nt er pr et ed 

§ 632. 32( 5) ( i ) 1.  i n t he cont ext  of  an acci dent  i nvol v i ng an 
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under i nsur ed mot or i st  and an i nj ur ed par t y wi t h UI M cover age.   

The cour t  not ed t hat  § 632. 32( 5) ( i ) 1.  " pl ai nl y al l ows a mot or  

vehi c l e i nsur ance cont r act  t o st at e t hat  t he maxi mum amount  t hat  

t he i nsur er  wi l l  pay under  t he pol i cy wi l l  be set of f  by amount s 

pai d by a t or t f easor . "   Dowhower ,  236 Wi s.  2d 113,  ¶17.      

¶21 Because ever y possi bl e scenar i o cannot  be ant i c i pat ed 

by t he wor ds sel ect ed by t he l egi s l at ur e,  an unambi guous st at ut e 

i n one cont ext  may be ambi guous i n anot her .   Teschendor f ,  293 

Wi s.  2d 123,  ¶20.   I n t hi s case,  t he quest i on i s whet her  

§ 632. 32( 5) ( i ) 1.  becomes ambi guous i n t he cont ext  of  an acci dent  

i nvol v i ng an under i nsur ed mot or i st  ( i . e. ,  Hal l man) ,  an i nsur ed 

mot or i st  ( i . e. ,  Hi l gemann) ,  and an i nj ur ed par t y wi t h UI M 

cover age ( i . e. ,  Mar ot z) .   Mar ot z ar gues t hat  i n t he cont ext  of  

t hi s case,  § 632. 32( 5) ( i ) 1.  i s  ambi guous.   Rur al  cont ends t he 

cont ext  of  t hi s  case does not  change t he cour t ' s  pr evi ous 

concl usi on t hat  § 632. 32( 5) ( i ) 1.  i s  unambi guous.    

¶22 We agr ee wi t h Rur al :  t he cont ext  of  t hi s case does not  

r ender  § 632. 32( 5) ( i ) 1.  ambi guous.   

Wi sconsi n St at .  § 632. 32( 5) ( i )  r eads as f ol l ows:   

( 5)  Per mi ssi bl e Pr ovi s i ons.  .  .  .   

  .  .  .  .  

( i )  A pol i cy may pr ovi de t hat  t he l i mi t s under  
t he pol i cy f or  uni nsur ed or  under i nsur ed mot or i st  
cover age f or  bodi l y i nj ur y or  deat h r esul t i ng f r om any 
one acci dent  shal l  be r educed by any of  t he f ol l owi ng 
t hat  appl y:  

1.  Amount s pai d by or  on behal f  of  any per son or  
or gani zat i on t hat  may be l egal l y r esponsi bl e f or  t he 
bodi l y i nj ur y or  deat h f or  whi ch t he payment  i s made.  
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2.  Amount s pai d or  payabl e under  any wor ker ' s 
compensat i on l aw.  

3.  Amount s pai d or  payabl e under  any di sabi l i t y 
benef i t s l aws.  

Our  exami nat i on of  t he l anguage of  t he st at ut e,  and t he cont ext  

i n whi ch i t  appear s,  l eads us t o concl ude t hat  § 632. 32( 5) ( i ) 1.  

does not  pr ohi bi t  an i nsur er  f r om r educi ng t he l i mi t  of  UI M 

l i abi l i t y  by an amount  pai d t o an i nsur ed by a non- UI M 

t or t f easor ,  as l ong as t he payment  ot her wi se f al l s wi t hi n t he 

scope of  t he subsect i on.   

¶23 The st r uct ur e of  § 632. 32( 5) ( i )  pr ovi des t hat  onl y 

payment s t hat  f al l  wi t hi n t he scope of  one of  t he t hr ee 

subsect i ons wi l l  r educe t he l i mi t  of  UI M l i abi l i t y .   I t  st at es,  

" [ a]  pol i cy may pr ovi de t hat  t he l i mi t s under  t he pol i cy f or  

uni nsur ed or  under i nsur ed mot or i st  cover age f or  bodi l y i nj ur y or  

deat h r esul t i ng f r om any one acc i dent  shal l  be r educed by any of  

t he f ol l owi ng t hat  appl y, "  f ol l owed by t he l i s t  of  t ypes of  

payment s t hat  wi l l  r educe t he l i mi t  of  UI M l i abi l i t y .   

Wi s.  St at .  § 632. 32( 5) ( i ) .   I n Wel i n v.  Amer i can Fami l y Mut ual  

I nsur ance Co. ,  2006 WI  81,  ¶49,  292 Wi s.  2d 73,  717 N. W. 2d 690,  

t he cour t  not ed t hat  " [ w] e have expl ai ned numer ous t i mes t hat  

t he i nsur ed' s pur pose i n pur chasi ng a UI M pol i cy i s t o pur chase 

a pr edet er mi ned,  f i xed l evel  of  UI M r ecover y t hat  i s  ar r i ved at  

by combi ni ng payment s f r om al l  sour ces. "   See al so Van Er den v.  

Sobczak,  2004 WI  App 40,  ¶32,  271 Wi s.  2d 163,  677 N. W. 2d 718.   

As we not ed i n Teschendor f ,  " [ t ] he wor ds ' t hat  appl y '  ar e a 

pr ot ect i on agai nst  payment s t hat  do not  appl y and t hus do not  

r educe cover age. "   Teschendor f ,  293 Wi s.  2d 123,  ¶53.   



No.  2005AP1579   

 

13 
 

Accor di ngl y,  i nt er pr et at i ons of  t he subsect i ons det er mi ne 

whet her  a payment  wi l l  r educe UI M l i mi t s.   I n t hi s case,  our  

i nt er pr et at i on of  § 632. 32( 5) ( i ) 1.  det er mi nes whet her  payment s 

t o an i nsur ed f r om non- UI M t or t f easor s ar e ones " t hat  appl y. "  

¶24 Wi sconsi n St at .  § 632. 32( 5) ( i ) 1.  l i mi t s t he scope of  

payment s t hat  wi l l  r educe t he l i mi t  of  UI M l i abi l i t y  t o 

" [ a] mount s pai d by or  on behal f  of  any per son or  or gani zat i on 

t hat  may be l egal l y r esponsi bl e f or  t he bodi l y i nj ur y or  deat h 

f or  whi ch t he payment  i s made. "   The phr ase " l egal l y 

r esponsi bl e"  means par t i es t hat  caused t he bodi l y i nj ur y or  

deat h at  i ssue ( i . e. ,  t or t f easor s) .   Janssen,  251 Wi s.  2d 660,  

¶17.   I n t hi s case,  Hal l man and Hi l gemann wer e bot h t or t f easor s,  

maki ng t hem per sons t hat  may be l egal l y r esponsi bl e.  

¶25 The wor ds " [ a] mount s pai d by or  on behal f  of  any 

per son or  or gani zat i on"  r est r i ct  payment s t hat  wi l l  r educe t he 

l i mi t  of  UI M l i abi l i t y  t o t hose made by a t or t f easor ,  or  by any 

ot her  per son or  or gani zat i on on t he t or t f easor ' s behal f .   The 

l egi s l at ur e' s deci s i on t o modi f y " per son or  or gani zat i on"  wi t h 

t he wor d " any"  i ndi cat es br oad appl i cat i on when i t  comes t o t he 

per sons and or gani zat i ons t hat  f al l  wi t hi n t he scope of  t he 

pr ovi s i on.   I t  does not  suggest  t hat  a " per son or  or gani zat i on"  

need be a UI M t or t f easor  f or  t hei r  payment  t o r educe t he 

i nsur ed' s UI M cover age.   I n t hi s case,  ACUI TY pai d $25, 000 on 

behal f  of  Hal l man and I MT pai d $90, 000 on behal f  of  Hi l gemann 

f or  Mar ot z ' s bodi l y i nj ur i es t hat  he suf f er ed i n t he acci dent  at  

i ssue i n t hi s case.  
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¶26 The scope of  § 632. 32( 5) ( i ) 1.  i s  l i mi t ed by t he phr ase 

" f or  t he bodi l y i nj ur y or  deat h f or  whi ch payment  i s made. "   The 

l egi s l at ur e' s i ncl usi on of  t he phr ase " f or  t he bodi l y i nj ur y or  

deat h f or  whi ch payment  i s made"  r esol ves a pot ent i al  ambi gui t y 

as t o whi ch " [ a] mount s pai d by or  on behal f  of  any per son or  

or gani zat i on t hat  may be l egal l y r esponsi bl e"  may r educe t he 

l i mi t  of  UI M l i abi l i t y .   I t  ensur es t hat  cover age l i mi t s may not  

be r educed by amount s pai d by a per son who may be l egal l y 

r esponsi bl e i n t he acci dent ,  but  whose payment  i s not  made f or  a 

bodi l y i nj ur y ar i s i ng f r om t he acci dent . 6  The phr ase " f or  t he 

bodi l y i nj ur y or  deat h f or  whi ch payment  i s made"  l i mi t s t he 

scope of  § 632. 32( 5) ( i ) 1.  by est abl i shi ng t he r equi s i t e pur pose 

of  t he payment  made t o t he i nsur ed t hat  must  exi st  bef or e t he 

pr ovi s i on appl i es.  

¶27 The scope of  § 632. 32( 5) ( i ) 1.  i s  al so l i mi t ed by t he 

phr ase " f r om any one acci dent "  i n § 632. 32( 5) ( i ) .   Thi s l anguage 

l i mi t s payment s t hat  wi l l  r educe UI M l i mi t s t o t hose t hat  r el at e 

                                                 
6 The phr ase " f or  t he bodi l y i nj ur y or  deat h f or  whi ch t he 

payment  i s made"  pr event s r educt i ons i n a number  of  di f f er ent  
scenar i os.   For  i nst ance,  i t  woul d pr event  a r educt i on wher e an 
acci dent  occur s bet ween per sons who had pr evi ousl y ent er ed i nt o 
an unr el at ed pur chase agr eement ,  and wher e t he subsequent  
payment  f r om t he buyer  t o t he sel l er  i s  at t r i but abl e t o t hat  
pur chase agr eement  and not  t o i nj ur i es ar i s i ng f r om t he 
acci dent .   The phr ase woul d al so pr event  r educt i ons i n a 
s i t uat i on such as wher e t he amount s pai d by a per son who may be 
l egal l y r esponsi bl e f or  an i nj ur y ot her  t han t he one f or  whi ch 
t he payment  i s made.   Such a s i t uat i on mi ght  ar i se wher e 
Tor t f easor  1 set t l es a pr i or  c l ai m wi t h an i nj ur ed i nsur ed by 
payi ng cur r ent  hospi t al  cost s f or  i nj ur i es ar i s i ng f r om an 
acci dent  i nvol v i ng Tor t f easor  2 and whi ch cost s woul d be 
pr oper l y at t r i but abl e t o Tor t f easor  2.  
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t o t he i nj ur y or  deat h f r om t he one acci dent  at  i ssue i n t he 

case. 7  The phr ase " f r om any one acci dent "  l i mi t s t he scope of  

§ 632. 32( 5) ( i ) 1.  by est abl i shi ng t he r equi s i t e cause of  t he 

i nj ur y or  deat h t hat  must  exi st  bef or e t he pr ovi s i ons of  

§ 632. 32( 5) ( i )  appl y.  

¶28 Thi s case does not  pr esent  an exampl e of  an 

unambi guous st at ut e bei ng ambi guous i n a di f f er ent  cont ext .   

Based on our  r evi ew of  t he l anguage of  § 632. 32( 5) ( i ) 1. ,  wi t h 

t he cont ext  of  t hi s case i n mi nd,  we concl ude t hat  excl udi ng t he 

payment s of  non- UI M t or t f easor s f r om r educi ng cl auses i s not  

r equi r ed by t he st at ut e.    

¶29 Our  i nt er pr et at i on of  § 632. 32( 5) ( i ) 1.  i s  consi st ent  

wi t h ot her  st at ut es addr essi ng UI M cover age,  speci f i cal l y 

Wi s.  St at .  § 632. 32( 4m) .   Wi sconsi n St at .  § 632. 32( 4m) ( a) 2.  

r equi r es t hat  i nsur er s gi ve t he i nsur ed not i ce of  t he 

avai l abi l i t y  of  UI M cover age.   Wi sconsi n St at .  § 632. 32( 4m) ( d)  

pr ovi des t hat  i f  an i nsur ed accept s UI M cover age,  t he i nsur er  

must  i ncl ude l i mi t s of  at  l east  $50, 000 per  per son and $100, 000 

per  acci dent .   I n Dowhower ,  we expl ai ned t he i nt er pl ay of  t he 

pr ovi s i ons of  § 632. 32( 4m)  and § 632. 32( 5) ( i ) 1. :  " I n t ot al ,  

t hese st at ut es est abl i sh t hat  t he UI M cover age l i mi t  pur chased 

by t he i nsur ed i s r eached by t he combi nat i on of  cont r i but i ons 

f r om al l  l egal l y r esponsi bl e sour ces.  The t ype of  r educi ng 

                                                 
7 For  i nst ance,  i f  a t or t f easor  pays t he i nj ur ed par t y 

$10, 000 f or  an i nj ur y he caused t o her  l ef t  l eg i n an Oct ober  
acci dent ,  t hat  amount  coul d not  be used t o r educe t he UI M 
i nsur er ' s l i abi l i t y  f or  t he i nj ur y she i ncur r ed t o her  r i ght  ar m 
i n a separ at e November  acci dent .  
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c l ause aut hor i zed i n § 632. 32( 5) ( i ) 1.  i s  nei t her  ambi guous nor  

cont r ar y t o publ i c pol i cy. "   Dowhower ,  236 Wi s.  2d 113,  ¶20.   

Ther e i s no st at ut or y l anguage i ndi cat i ng t hat  UI M st at us woul d 

al t er  t he cour t ' s  pr evi ous assessment  t hat  t he st at ut es 

est abl i sh t hat  cont r i but i ons f r om al l  l egal l y r esponsi bl e 

sour ces ar e t o be consi der ed i n r eachi ng t he i nsur ed' s UI M 

cover age l i mi t .    

¶30 We have pr evi ousl y di scussed var i ous t heor i es t hat  may 

under l i e an i nsur ed' s UI M cover age.   St at e Far m Mut .  Aut o.  I ns.  

Co.  v.  Langr i dge,  2004 WI  113,  ¶¶17- 18,  275 Wi s.  2d 35,  683 

N. W. 2d 75;  Badger  Mut .  I ns.  Co.  v.  Schmi t z,  2002 WI  98,  ¶¶17- 24,  

255 Wi s.  2d 61,  647 N. W. 2d 223;  Dowhower ,  236 Wi s.  2d 113,  ¶18.   

I n Dowhower ,  t he cour t  quot ed a t r eat i se t hat  st at ed " ' t he 

pur pose of  under i nsur ed mot or i st  cover age i s sol el y t o put  t he 

i nsur ed i n t he same posi t i on he [ or  she]  woul d have occupi ed had 

t he t or t f easor ' s l i abi l i t y  l i mi t s been t he same as t he 

under i nsur ed mot or i st  l i mi t s pur chased by t he i nsur ed. ' "   

Dowhower ,  255 Wi s.  2d 61,  ¶18 ( quot i ng 3 I r v i n E.  Scher mer ,  

Aut omobi l e Li abi l i t y  I nsur ance § 57. 01,  p.  57- 2 ( 3d ed.  1995) ) .   

The cour t  has al so not ed t hat  " [ i ] n r ecent  year s,  t he 

l egi s l at ur e has aut hor i zed pol i c i es embodyi ng [ t hi s]  v i ew,  and 

cour t s have r ecogni zed t he l egi t i macy of  t hese pol i c i es. "   

Langr i dge,  275 Wi s.  2d 35,  ¶18 ( c i t i ng Schmi t z,  255 Wi s.  2d 61,  

¶73;  Tayl or  v.  Gr eat way I ns.  Co. ,  2001 WI  93,  ¶25,  245 Wi s.  2d 

134,  628 N. W. 2d 916;  Dowhower ,  236 Wi s.  2d 113,  ¶33. )    

¶31 We di scussed t he var i ous t heor i es of  UI M cover age t o 

hi ghl i ght  t hat  t her e ar e di f f er ent  t ypes of  r educi ng cl auses 
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t hat  t he l egi s l at ur e deemed per mi ssi bl e i n enact i ng 

§ 632. 32( 5) ( i ) 1.   We di d not  di scuss t he t heor i es t o ar t i cul at e 

t he l egi s l at i ve pur pose of  § 632. 32( 5) ( i ) 1.  i n ever y cont ext  

t hat  may ar i se.   By t aki ng our  pr evi ous di scussi ons out  of  

cont ext  and f ai l i ng t o appr eci at e we wer e quot i ng a t r eat i se,  

one may concl ude t hat  t hi s cour t  has al r eady deci ded t hat  t he 

l i mi t  of  UI M l i abi l i t y  may be r educed onl y by payment s f r om an 

UI M t or t f easor .   That  woul d be a mi st ake.   Thi s i s t he f i r st  

case we have addr essed whet her  § 632. 32( 5) ( i ) 1.  al l ows an 

i nsur er  t o r educe t he l i mi t  of  UI M l i abi l i t y  by payment s made t o 

t he i nsur ed by a non- UI M t or t f easor .  

¶32 Based on t he pl ai n l anguage of  t he st at ut e and t he 

cont ext  i n whi ch i t  appear s,  we hol d t hat  § 632. 32( 5) ( i ) 1.  does 

al l ow an i nsur er  t o r educe t he l i mi t  of  UI M l i abi l i t y  by t he 

amount  pai d by a non- UI M t or t f easor . 8   

B.  Pol i cy Language 

¶33 We now t ur n t o whet her  t he r educi ng cl ause i n t he 

pol i cy i ssued by Rur al  unambi guousl y compl i es wi t h 

§ 632. 32( 5) ( i ) 1.   The i nt er pr et at i on of  an i nsur ance pol i cy  

pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   Fol kman v.  

Quamme,  2003 WI  116,  ¶12,  264 Wi s.  2d 617,  665 N. W. 2d 857.   

                                                 
8 The di ssent  f i nds t he cour t ' s  i nt er pr et at i on of  

Wi s.  St at .  § 632. 32( 5) ( i ) 1.  " sur pr i s i ng, "  di ssent ,  ¶49,  and 
" pr obl emat i c, "  i d. ,  ¶52.   I t  r ender s par t s of  t he st at ut e 
" super f l uous. "   I d. ,  ¶¶52,  58- 59.   I t  conj ur es up " pecul i ar "  
scenar i os.   I d. ,  ¶55.   I t  " i gnor es t he pr ecedent . "   I d. ,  ¶67.   
I t  " r est s on a mi st ake. "  I d.   Obvi ousl y,  t he cour t  di sagr ees 
wi t h t he di ssent ' s assessment .   Ot her s may ponder  t o whi ch 
opi ni on t hose l abel s most  apt l y appl y.       
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Const r ui ng t he pr ovi s i ons of  an i nsur ance pol i cy r equi r es an 

exami nat i on of  t he speci f i c  pr ovi s i ons at  i ssue and an 

assessment  of  whet her  cont ext ual  ambi gui t y exi st s.   Schmi t z,  255 

Wi s.  2d 61,  ¶61.   

1.  The r educi ng cl ause i n t he pol i cy i ssued by Rur al  

¶34 Gener al  pr i nci pl es of  cont r act  const r uct i on cont r ol  

t he i nt er pr et at i on of  an i nsur ance cont r act .   Tayl or ,  245 Wi s.  

2d 134,  ¶10 ( c i t i ng Kr emer s- Ur ban Co.  v.  Am.  Empl oyer s I ns.  Co. ,  

119 Wi s.  2d 722,  735,  351 N. W. 2d 156 ( 1984) ) .   Di scer ni ng and 

gi v i ng ef f ect  t o t he i nt ent  of  t he par t i es i s t he obj ect i ve.   

Spr anger s v.  Gr eat way I ns.  Co. ,  182 Wi s.  2d 521,  536,  514 

N. W. 2d 1 ( 1994) .   Towar d t hat  end,  cour t s gi ve t he common,  

or di nar y meani ng t o t he pol i cy l anguage ( i . e. ,  what  t he 

r easonabl e per son i n t he i nsur ed' s posi t i on woul d under st and 

t hem t o mean) .   Fol kman,  264 Wi s.  2d 617,  ¶17.   Any ambi gui t y 

t hat  may exi st  i s  const r ued i n f avor  of  t he i nsur ed,  whi l e 

excl usi ons i n cover age ar e nar r owl y const r ued agai nst  t he 

i nsur er .   I d. ,  ¶16 ( c i t i ng Smi t h v.  At l ant i c Mut .  I ns.  Co. ,  155 

Wi s.  2d 808,  811,  456 N. W. 2d 597 ( 1990) ) .   Ambi gui t y ar i ses i f  

t he l anguage of  t he pol i cy i s " suscept i bl e t o mor e t han one 

r easonabl e const r uct i on. "   I d.   The r esul t i ng i nt er pr et at i on of  

t he pol i cy ' s l anguage " shoul d advance t he i nsur ed' s r easonabl e 

expect at i ons of  cover age. "   Tayl or ,  245 Wi s.  2d 134,  ¶10.    

¶35 The r educi ng cl ause i n t hi s case st at es t hat  t he l i mi t  

of  l i abi l i t y  wi l l  be r educed by amount s " [ p] ai d because of  t he 

' bodi l y i nj ur y '  by or  on behal f  of  per sons or  or gani zat i ons who 

may be l egal l y r esponsi bl e. "   The common,  or di nar y l anguage 
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est abl i shes t hat  t he meani ng of  t hi s l anguage mi mi cs t he meani ng 

of  § 632. 32( 5) ( i ) 1.   See Ruenger  v.  Soodsma,  2005 WI  App 79,  ¶1,  

281 Wi s.  2d 228,  695 N. W. 2d 840 ( concl udi ng t hat  a Rur al  Mut ual  

I nsur ance Company r educi ng cl ause i dent i cal  t o t he one i n t hi s 

case compl i ed wi t h § 632. 32( 5) ( i ) 1. ) .    

¶36 The phr asi ng of  t he r educi ng cl ause di f f er s s l i ght l y 

f r om t he l anguage used i n § 632. 32( 5) ( i ) 1. ,  but  t he di f f er ence 

does not  af f ect  t he meani ng.   Whi l e § 632. 32( 5) ( i ) 1.  uses t he 

phr ase " f or  t he bodi l y i nj ur y or  deat h f or  whi ch t he payment  i s 

made, "  t he f i r st  subsect i on uses " because of  t he ' bodi l y  

i nj ur y. ' "   Bot h phr ases l i mi t  t he scope of  t he pr ovi s i on t o 

payment s made f or  t he i nj ur i es ar i s i ng f r om t he acci dent .   

Accor di ngl y,  l i ke t he st at ut or y  l anguage,  t he scope of  t he 

r educi ng cl ause i s set  by whet her  a payor  may be l egal l y 

r esponsi bl e,  not  t he payor ' s UI M st at us.    

¶37 The r educi ng cl ause unambi guousl y compl i es wi t h 

§ 632. 32( 5) ( i ) .   Based on t he common,  or di nar y l anguage,  a 

r easonabl e per son i n t he i nsur ed' s posi t i on woul d under st and t he 

cl ause t o have t he ef f ect  of  r educi ng t he UI M l i abi l i t y  l i mi t  by  

payment s made by or  on behal f  of  t hose l egal l y r esponsi bl e f or  

t he acci dent  at  i ssue,  r egar dl ess of  t hei r  UI M st at us.  

2.  The r educi ng cl ause i n t he cont ext  of  t he ent i r e pol i cy 

¶38 Our  i nqui r y does not  end because of  our  concl usi on 

t hat  t he l anguage of  t he r educi ng cl ause i s unambi guous.   

Schmi t z,  255 Wi s.  2d 61,  ¶42.   As t he cour t  not ed i n Fol kman,  

" [ s] omet i mes i t  i s  necessar y t o l ook beyond a s i ngl e c l ause or  

sent ence t o capt ur e t he essence of  an i nsur ance agr eement . "   



No.  2005AP1579   

 

20 
 

Fol kman,  264 Wi s.  2d 617,  ¶21.   The essence of  t he agr eement  may 

r eveal  t hat  an unambi guous pr ovi s i on r ead i n i sol at i on i s 

ambi guous i n t he cont ext  of  ot her  pr ovi s i ons of  t he pol i cy.   

Schmi t z,  255 Wi s.  2d 61,  ¶61.    

¶39 Cont ext ual  ambi gui t y exi st s when a pr ovi s i on i s 

r easonabl y suscept i bl e t o mor e t han one const r uct i on when r ead 

i n t he cont ext  of  t he pol i cy ' s ot her  l anguage.   Fol kman,  264 

Wi s.  2d 617,  ¶29.   " To pr event  cont ext ual  ambi gui t y,  a pol i cy 

shoul d avoi d i nconsi st ent  pr ovi s i ons,  pr ovi s i ons t hat  bui l d up 

f al se expect at i ons,  and pr ovi s i ons t hat  pr oduce r easonabl e 

al t er nat i ve meani ngs. "   I d. ,  ¶31.   For  i nconsi st enci es t o al t er  

t he const r uct i on of  an ot her wi se unambi guous pr ovi s i on,  t he 

i nconsi st enci es must  be " mat er i al  t o t he i ssue i n di sput e and be 

of  such a nat ur e t hat  a r easonabl e i nsur ed woul d f i nd an 

al t er nat i ve meani ng. "   I d. ,  ¶32.     

¶40 Ot her  pr ovi s i ons of  t he pol i cy  i n t hi s case do not  

r ender  t he r educi ng cl ause r easonabl y suscept i bl e t o mor e t han 

one const r uct i on.   The pol i cy at  i ssue i s 34 pages.   I t  begi ns 

wi t h decl ar at i ons,  whi ch i s " gener al l y t he por t i on of  an 

i nsur ance pol i cy t o whi ch t he i nsur ed l ooks f i r st . "   Schmi t z,  

255 Wi s.  2d 61,  ¶62.   On t he t hi r d page of  t he decl ar at i ons,  t he 

l i mi t s of  l i abi l i t y  f or  t he var i ous cover ages ar e l i s t ed,  as 

wel l  as t he pr emi um f or  each.   Bef or e l i s t i ng t he l i mi t s of  

l i abi l i t y  f or  UM and UI M cover age,  t he f ol l owi ng st at ement  

appear s:  " THE LI MI TS OF LI ABI LI TY FOR THE FOLLOWI NG COVERAGES 

ARE PER POLI CY LI MI TS AND SHALL BE REDUCED AS A RESULT OF YOUR 

RECEI VI NG AMOUNTS FROM OTHER SOURCES BECAUSE OF YOUR ' BODI LY 
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I NJURY. ' "   The " ot her  sour ces"  r ef er r ed t o i n t he st at ement  ar e 

pr ovi ded i n mor e det ai l  i n t he r educi ng cl ause.   As ment i oned 

above,  t he r educi ng cl ause i s pr ovi ded i n t he endor sement  

r el at ed t o UI M cover age i n Wi sconsi n.    

¶41 Al t hough t he pol i cy does not  i ncl ude an i ndex or  

i dent i f y endor sement s by t hei r  t i t l e,  on t he bot t om of  t he f i r st  

page of  decl ar at i ons,  t he f or ms and at t achment s ar e l i s t ed by 

t hei r  number s.   For  i nst ance,  t he UI M cover age endor sement  i s 

l i s t ed as " PP0427( 10- 01) . "   On t he t op r i ght  cor ner  of  t he UI M 

cover age endor sement  t he f ol l owi ng appear s:  " PP 04 27 10 01. "   

The spaci ng i s di f f er ent ,  and t her e i s a l ack of  par ent hesi s or  

a hyphen f or  ( 10- 01) ,  but  a r easonabl e per son i n t he i nsur ed' s 

posi t i on woul d concl ude t hat  " PP0427( 10- 01) "  and " PP 04 27 10 

01"  r ef er  t o t he same document .  

¶42 The endor sement  per t ai ni ng t o UI M cover age i n 

Wi sconsi n begi ns by not i ng t hat  " [ w] i t h r espect  t o t he cover age 

pr ovi ded by t hi s endor sement ,  t he pr ovi s i ons of  t he pol i cy appl y 

unl ess modi f i ed by t he endor sement . "   Under  t he " I NSURI NG 

AGREEMENT"  headi ng,  i t  st at es t he f ol l owi ng:  

We wi l l  pay compensat or y damages whi ch an " i nsur ed"  i s 
l egal l y ent i t l ed t o r ecover  f r om t he owner  or  oper at or  
of  an " under i nsur ed mot or  vehi c l e"  because of  " bodi l y  
i nj ur y" :  

1.   Sust ai ned by an " i nsur ed" ;  and  

2.   Caused by t he acci dent .  

The owner ' s or  oper at or ' s l i abi l i t y  f or  t hese damages 
must  ar i se out  of  t he owner shi p,  mai nt enance or  use of  
t he " under i nsur ed mot or  vehi c l e. "  
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We wi l l  pay under  hi s cover age onl y i f  1.  or  2.  bel ow 
appl i es:  

1.  The l i mi t s of  l i abi l i t y  under  any bodi l y i nj ur y 
l i abi l i t y  bonds or  pol i c i es appl i cabl e t o t he 
" under i nsur ed mot or  vehi c l e"  have been exhaust ed by 
payment  of  j udgment s or  set t l ement s;  or   

2.  A t ent at i ve set t l ement  has been made bet ween an 
" i nsur ed"  and t he i nsur er  of  t he " under i nsur ed 
mot or  vehi c l e"  whi ch woul d exhaust  t he l i mi t s of  
l i abi l i t y  under  any appl i cabl e bodi l y i nj ur y 
l i abi l i t y  bonds or  pol i c i es and we:  

a.  Have been gi ven pr ompt  wr i t t en not i ce of  such 
t ent at i ve set t l ement ;  and  

b.  Advance payment  t o t he " i nsur ed"  i n an amount  
equal  t o t he t ent at i ve set t l ement  wi t hi n 30 
days af t er  t he r ecei pt  of  not i f i cat i on.  

The endor sement  al so st at es t hat  " ' Under i nsur ed mot or  vehi c l e'  

means a l and mot or  vehi c l e or  t r ai l er  of  any t ype t o whi ch a 

bodi l y i nj ur y l i abi l i t y  bond or  pol i cy appl i es at  t he t i me of  

t he acci dent  but  i t s l i mi t  f or  bodi l y i nj ur y l i abi l i t y  i s  l ess 

t han t he l i mi t  of  l i abi l i t y  f or  t hi s cover age. "   

¶43 Read i n i sol at i on,  one may concl ude t hat  t he l anguage 

of  t he f i r st  pr ovi s i on under  t he " I NSURI NG AGREEMENT"  headi ng 

i ndi cat es t hat  t he UI M cover age r el at es t o payment s made f r om 

t he UI M t or t f easor .   However ,  t he poi nt  of  cont ext ual  ambi gui t y 

i s not  t o r ead pr ovi s i ons i n i sol at i on.   Fol kman,  264 

Wi s.  2d 617,  ¶21 ( st at i ng t hat  " [ t ] he l anguage of  a pol i cy  

shoul d not  be made ambi guous by i sol at i ng a smal l  par t  f r om t he 

cont ext  of  t he whol e" ) .   Subsequent  t o t he " LI MI T OF LI ABI LI TY"  

headi ng,  t he pol i cy pr ovi des exc l usi ons.   The excl usi ons l i mi t  

t he scope of  UI M cover age.   Si mi l ar l y,  t he r educi ng cl ause 
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appear s subsequent  t o t he " I NSURI NG AGREEMENT"  headi ng.   A 

r easonabl e per son i n t he posi t i on of  t he i nsur ed woul d 

under st and t hat  t he r educi ng cl ause,  af t er  t he pr ovi s i ons under  

" I NSURI NG AGREEMENT, "  woul d af f ect  t he payment s he or  she may 

r ecei ve under  t he pol i cy.  

¶44 Af t er  t he r educi ng cl ause,  t he pol i cy st at es t he 

f ol l owi ng:  " We wi l l  not  make a dupl i cat e payment  under  t hi s 

cover age f or  any el ement  of  l oss f or  whi ch payment  has been made 

by or  on behal f  of  per sons or  or gani zat i ons who may be l egal l y  

r esponsi bl e. "   Li ke t he r educi ng cl ause,  t hi s pr ovi s i on 

addr esses l i mi t s on t he payment s t he i nsur ed wi l l  r ecei ve.   A 

r easonabl e per son i n t he posi t i on of  t he i nsur ed woul d 

appr eci at e t hat  t he pr ovi s i ons under  t he " I NSURI NG AGREEMENT"  

addr ess t he br oad t er ms of  t he cover age and t hen t he subsequent  

pr ovi s i ons def i ne t he speci f i cs of  t he cover age.  

¶45 Consi der i ng cont ext ,  Rur al ' s  pol i cy " c l ear l y set s 

f or t h t hat  t he i nsur ed i s pur chasi ng a f i xed l evel  of  UI M 

r ecover y t hat  wi l l  be ar r i ved at  by combi ni ng payment s made f r om 

al l  sour ces. "   Dowhower ,  236 Wi s.  2d 113,  ¶33.   I n t hi s case,  

t he combi nat i on of  t he not i f i cat i on i n t he decl ar at i ons and t he 

r educi ng cl ause t hat  compl i es wi t h § 632. 32( 5) ( i ) 1.  cr eat e t he 

r equi s i t e c l ar i t y f or  t he r educi ng cl ause t o be deemed 

enf or ceabl e.   Accor di ngl y,  we hol d t hat  t he r educi ng cl ause i n 

t he pol i cy i ssued by Rur al  unambi guousl y compl i es wi t h 

§ 632. 32( 5) ( i ) 1.  
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I I I  

¶46 Based on t he pl ai n l anguage of  § 632. 32( 5) ( i ) 1. ,  UI M 

i nsur er s may r educe t he l i mi t  of  UI M l i abi l i t y  by amount s an 

i nsur ed r ecei ves f r om or  on behal f  of  t or t f easor s,  r egar dl ess of  

t he payor s '  UI M st at us.   The r educi ng cl ause i ncl uded i n t he 

pol i cy i ssued by Rur al  unambi guousl y set s f or t h t he cover age 

t hat  Mar ot z ' s par ent s pur chased,  maki ng i t  enf or ceabl e.   Because 

t he payment s Mar ot z r ecei ved f r om ACUI TY and I MT exceed t he 

l i mi t  of  UI M l i abi l i t y  i n t he Rur al  pol i cy,  Rur al  need not  pay 

any benef i t  t o Mar ot z.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  



No.   2005AP1579. awb 

 

1 
 

 

¶47 ANN WALSH BRADLEY,  J.    (dissenting). Despi t e t he 

conf l i c t i ng i nt er pr et at i ons of  t he cour t  of  appeal s and wi t hout  

addr essi ng t he pet i t i oner ' s i nt er pr et at i on of  t he st at ut e,  t he 

maj or i t y decl ar es Wi s.  St at .  § 632. 32( 5) ( i ) 1.  ( 2005- 06)  

unambi guous and i t s meani ng " pl ai n. "  No mat t er  t hat  t he 

i nt er pr et at i on t hat  t he maj or i t y  f i nds obvi ous r ender s st at ut or y 

l anguage super f l uous,  and no mat t er  t hat  i t  conf l i c t s wi t h t hi s  

cour t ' s  pr i or  i nt er pr et at i on of  t he st at ut e.  

¶48 I  di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  

Wi s.  St at .  § 632. 32( 5) ( i ) 1.  unambi guousl y per mi t s i nsur er s t o 

r educe UI M l i mi t s by payment s made f r om non- UI M t or t f easor s.  

Because t he maj or i t y ' s i nt er pr et at i on r ender s st at ut or y l anguage 

super f l uous,  and because i t  f ai l s  t o f ol l ow t hi s cour t ' s  pr i or  

deci s i ons i nt er pr et i ng t he st at ut e,  I  r espect f ul l y di ssent .   

I  

¶49 I t  i s  sur pr i s i ng t hat  t he maj or i t y so r eadi l y  c l ai ms 

t hat  t he meani ng of  § 632. 32( 5) ( i )  i s  unambi guous.  The cour t  of  

appeal s has r eached di amet r i cal l y opposed concl usi ons as t o 

whet her  t hat  sect i on al l ows i nsur er s t o r educe UI M l i mi t s by 

payment s made t o t he i nsur ed by non- UI M t or t f easor s.  See 

maj or i t y op. ,  ¶12 n. 5.  

¶50 I n St at e Far m Mut .  Aut o.  I ns.  Co.  v.  Bai l ey,  t he cour t  

of  appeal s concl uded t hat  § 632. 32( 5) ( i ) 1.  does not  al l ow 

r educt i on of  UI M l i mi t s by payment s made by non- UI M t or t f easor s.  

No.  2003AP2482,  unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  App.  December  

1,  2005) .  Thr ee weeks af t er  Bai l ey was deci ded,  t he cour t  of  
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appeal s r ever sed cour se and concl uded t hat  t he sect i on does 

al l ow such r educt i ons.  Mar ot z v.  Hal l man,  No.  2005AP1579,  

unpubl i shed sl i p op. ,  ¶16 ( Wi s.  Ct .  App.  December  22,  2005) .  

¶51  We have pr evi ousl y det er mi ned t hat  when cour t s r each 

cont r adi ct or y i nt er pr et at i ons of  a st at ut e,  i t  " i s  i ndi cat i ve of  

ambi gui t y. "  Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  

¶19,  293 Wi s.  2d 123,  717 N. W. 2d 258 ( c i t i ng St ockbr i dge Sch.  

Di st .  v.  Dep' t  of  Publ i c I nst r uct i on Sch.  Di st .  Boundar y Appeal  

Bd. ,  202 Wi s.  2d 214,  222,  550 N. W. 2d 96 ( 1996) ) .  The maj or i t y ' s  

det er mi nat i on t hat  § 632. 32( 5) ( i ) 1.  i s  unambi guous cannot  be 

squar ed wi t h t he f act  t hat  t wo wel l - r easoned cour t  of  appeal s 

opi ni ons have i nt er pr et ed t hat  sect i on i n t wo di f f er ent  and 

i ncompat i bl e ways.   

I I  

¶52 I n addi t i on t o di sr egar di ng t he opposi ng 

i nt er pr et at i ons of  t he cour t  of  appeal s,  t he maj or i t y ' s  

i nt er pr et at i on of  § 632. 32( 5) ( i ) 1.  i s  pr obl emat i c because i t  

r ender s par t  of  t he st at ut e super f l uous.  Sect i on 632. 32( 5) ( i )  

pr ovi des as f ol l ows:  

( i )  A pol i cy may pr ovi de t hat  t he l i mi t s under  t he 
pol i cy f or  uni nsur ed or  under i nsur ed mot or i st  cover age 
f or  bodi l y i nj ur y or  deat h r esul t i ng f r om any one 
acci dent  shal l  be r educed by any of  t he f ol l owi ng t hat  
appl y:  

1.  Amount s pai d by or  on behal f  of  any per son or  
or gani zat i on t hat  may be l egal l y r esponsi bl e f or  t he 
bodi l y i nj ur y or  deat h f or  whi ch t he payment  i s made.  

2.  Amount s pai d or  payabl e under  any wor ker ' s 
compensat i on l aw.  
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3.  Amount s pai d or  payabl e under  any di sabi l i t y  
benef i t s l aws.  

( Emphasi s added. )   

¶53 The pet i t i oner  cont ends t hat  t he phr ase " f or  whi ch t he 

payment  i s made"  r ef er s t o payment s made by an i nsur er  under  t he 

appl i cabl e UM or  UI M cover age.  Wi t hout  addr essi ng t he 

pet i t i oner ' s i nt er pr et at i on,  t he maj or i t y asser t s t hat  t he 

st at ut e i s unambi guous.  Maj or i t y op. ,  ¶22.   I t  i mpl i c i t l y  adopt s 

t he v i ew t hat  " f or  whi ch t he payment  i s made"  r ef er s t o 

" [ a] mount s pai d by or  on behal f  of  any per son or  or gani zat i on 

t hat  may be l egal l y r esponsi bl e f or  t he bodi l y i nj ur y or  deat h. "  

What  i t  f ai l s  t o expl ai n i s why t he wor ds " f or  whi ch t he payment  

i s made"  ar e i n t he st at ut e i n t he f i r st  i nst ance.  

¶54 The maj or i t y asser t s t hat  subsect i on 1.  cont ai ns t he 

wor ds " f or  t he bodi l y i nj ur y or  deat h f or  whi ch t he payment  i s  

made"  t o " r esol ve[ ]  a pot ent i al  ambi gui t y. "  I d. ,  ¶26.  

Speci f i cal l y,  i t  pr ecl udes i nsur er s f r om r educi ng UI M l i mi t s " by 

amount s pai d by a per son who may be l egal l y r esponsi bl e i n t he 

acci dent ,  but  whose payment  i s not  made f or  a bodi l y i nj ur y 

ar i s i ng f r om t he acci dent . "  I d.  No one el se advances t hi s 

i nt er pr et at i on——and f or  good r eason.  

¶55 The exampl es gi ven t o suppor t  t he maj or i t y ' s novel  

i nt er pr et at i on ar e pecul i ar .  Fi r st ,  t he maj or i t y conj ur es a 

scenar i o i n whi ch " an acci dent  occur s bet ween per sons who had 

pr evi ousl y ent er ed i nt o an unr el at ed pur chase agr eement ,  and 

wher e t he subsequent  payment  f r om t he buyer  t o t he sel l er  i s  

at t r i but abl e t o t hat  pur chase agr eement  and not  [ at t r i but abl e]  
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t o i nj ur i es ar i s i ng f r om t he acci dent . "  I d. ,  ¶26 n.  6 ( emphasi s 

added) .   

¶56 Second,  t he maj or i t y mai nt ai ns t hat  t he phr ase 

pr event s payment s made t o t he i nsur ed by a t or t f easor  i n an 

ent i r el y separ at e acci dent .  I t  i magi nes a s i t uat i on i n whi ch 

" Tor t f easor  1 set t l es a pr i or  c l ai m wi t h an i nj ur ed i nsur ed by 

payi ng cur r ent  hospi t al  cost s f or  i nj ur i es ar i s i ng f r om an 

acci dent  i nvol v i ng Tor t f easor  2 and whi ch cost s woul d be 

pr oper l y at t r i but abl e t o Tor t f easor  2. "  I d.    

¶57 These scenar i os ar e not  onl y pecul i ar ,  but  t hey ar e 

pr ecl uded by ot her  l anguage i n t he st at ut e.  Sect i on 632. 32( 5) ( i )  

i s  expl i c i t  t hat  r educt i ons of  UM and UI M l i mi t s per t ai n t o 

cover age " r esul t i ng f r om any one acci dent . "  Ther e i s t her ef or e 

no " pot ent i al  ambi gui t y"  t hat  UM or  UI M l i mi t s coul d be r educed 

by payment s r esul t i ng f r om an " unr el at ed pur chase agr eement "  or  

ar i s i ng out  of  anot her ,  unr el at ed acci dent  as t he maj or i t y  

mai nt ai ns.   

¶58 The maj or i t y ' s v i ew t hat  § 632. 32( 5) ( i ) 1.  i ncl udes t he 

phr ase " f or  t he bodi l y i nj ur y or  deat h f or  whi ch t he payment  i s 

made"  t o pr event  r educt i ons f or  payment s made pur suant  t o ot her  

acci dent s and t o event s unr el at ed t o any acci dent  t her ef or e 

r ender s t hat  phr ase super f l uous.  I n doi ng so t he maj or i t y 

v i ol at es a f undament al  pr i nci pl e of  st at ut or y const r uct i on:  

" When const r ui ng st at ut es,  meani ng shoul d be gi ven t o ever y 

wor d,  c l ause and sent ence i n t he st at ut e,  and a const r uct i on 

whi ch woul d make par t  of  t he st at ut e super f l uous shoul d be 

avoi ded wher ever  possi bl e. "  Hut son v.  St at e Per s.  Comm' n,  2003 
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WI  97,  ¶49,  263 Wi s.  2d 612,  665 N. W. 2d 212 ( quot i ng Kol l asch v.  

Adamany,  104 Wi s.  2d 552,  563,  313 N. W. 2d 47 ( 1981) ) .  

¶59 The concl usi on t hat  t he maj or i t y ' s i nt er pr et at i on 

r ender s t he phr ase " f or  t he bodi l y i nj ur y or  deat h f or  whi ch t he 

payment  i s made"  super f l uous i s suppor t ed by t he f act  t hat  t he 

phr ase i s appended onl y t o subsect i on 1.  Subsect i ons 2.  and 3.  

per mi t  r educt i ons of  UI M l i mi t s f or  wor ker ' s compensat i on and 

di sabi l i t y  payment s.  However ,  t hose subsect i ons do not  

expl i c i t l y  l i mi t  r educt i ons f or  wor ker ' s compensat i on and 

di sabi l i t y  payment s " f or  t he bodi l y i nj ur y or  deat h f or  whi ch 

t he payment  i s  made. "  Such l anguage i s unnecessar y pr eci sel y 

because § 632. 32( 5) ( i )  i s  r est r i ct ed t o payment s " f r om any one 

acci dent . "   

¶60 I n cont r ast ,  t he i nt er pr et at i on of  t he st at ut e 

pr of f er ed by t he pet i t i oner  avoi ds r ender i ng par t  of  

§ 632. 32( 5) ( i )  super f l uous.  Accor di ng t o t he pet i t i oner ' s 

i nt er pr et at i on t he f i r st  par t  of  § 632. 32( 5) ( i ) 1. ,  " [ a] mount s 

pai d by or  on behal f  of  any per son or  or gani zat i on t hat  may be 

l egal l y r esponsi bl e f or  t he bodi l y i nj ur y or  deat h .  .  .  , "  

al l ows t hat  UI M cover age may be r educed by payment s made by or  

on behal f  of  t or t f easor s.  I f  subsect i on 1.  ended t her e,  i t  woul d 

be suf f i c i ent  t o suppor t  t he maj or i t y ' s i nt er pr et at i on.  

¶61 Under  t he pet i t i oner ' s i nt er pr et at i on,  t he addi t i on of  

" f or  whi ch t he payment  i s made"  r ef er s t o payment s made by an 

i nsur er  under  t he appl i cabl e UM or  UI M cover age.  I t  t her ef or e 

ser ves t o l i mi t  whi ch payment s by or  on behal f  of  t or t f easor s 

may r educe UM or  UI M cover age.  Speci f i cal l y,  i t  pr ovi des t hat  
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pol i c i es may r educe cover age l i mi t s onl y f or  payment s made by or  

on behal f  of  t or t f easor s whose act i ons r equi r e t he i nsur er  t o 

make payment s under  § 632. 32( 5) ( i ) ——UI M and UM mot or i st s.   

¶62 Thus,  t he pet i t i oner ' s i nt er pr et at i on al so expl ai ns 

why § 632. 32( 5) ( i )  cont ai ns t he phr ase " f r om any one acci dent "  

whi l e at  t he same t i me § 632. 32( 5) ( i ) 1.  cont ai ns t he phr ase " f or  

whi ch t he payment  i s made. "  Fur t her ,  i t  expl ai ns why subsect i ons 

2.  and 3.  do not  cont ai n t he phr ase " f or  whi ch t he payment  i s 

made. "  The phr ase i s cont ai ned i n subsect i on 1.  as a way t o 

r est r i ct  i t s  appl i cat i on t o payment s made by or  on behal f  of  UM 

or  UI M t or t f easor s.  However ,  no such l i mi t at i on i s r equi r ed wi t h 

r espect  t o wor ker ' s compensat i on and di sabi l i t y  payment s.  

¶63 The maj or i t y has pr ovi ded no expl anat i on as t o why t he 

pet i t i oner ' s i nt er pr et at i on i s unr easonabl e,  despi t e t he 

advant age i t  hol ds over  t he maj or i t y ' s v i ew i nsof ar  as i t  does 

not  r ender  par t  of  t he st at ut e super f l uous.  I n l i ght  of  t hi s 

f ai l ur e t o expl ai n an al t er nat i ve i nt er pr et at i on,  and i n l i ght  

of  t he cont r adi ct or y cour t  of  appeal s deci s i ons,  I  s i mpl y cannot  

see why t he maj or i t y mai nt ai ns t hat  § 632. 32( 5) ( i )  i s  " pl ai n"  

and unambi guous wher e i t s i nt er pr et at i on of  t he sect i on v i ol at es 

a f undament al  pr i nci pl e of  st at ut or y const r uct i on.  

I I  

¶64 The maj or i t y ' s v i ew al so conf l i c t s wi t h t hi s cour t ' s 

est abl i shed i nt er pr et at i on of  § 632. 32( 5) ( i ) .  I n Dowhower  v.  W.  

Bend Mut .  I ns.  Co. ,  2000 WI  73,  ¶18,  236 Wi s.  2d 113,  613 

N. W. 2d 557,  we concl uded t hat  " t he pur pose of  under i nsur ed 

mot or i st  cover age i s sol el y t o put  t he i nsur ed i n t he same 
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posi t i on he ( or  she)  woul d have occupi ed had t he t or t f easor ' s 

l i abi l i t y  l i mi t s been t he same as t he under i nsur ed mot or i st  

l i mi t s pur chased by t he i nsur ed. "   Two year s l at er  i n Badger  

Mut .  I ns.  Co.  v.  Schmi t z,  2002 WI  98,  ¶18,  255 Wi s.  2d 61,  647 

N. W. 2d 223,  we quot ed t hi s passage f r om Dowhower  and agai n 

embr aced t he same i nt er pr et at i on of  t he l egi s l at i ve pur pose of  

UI M cover age.   

¶65 Mor e r ecent l y i n St at e Far m Mut .  Aut o.  I ns.  Co.  v.  

Langr i dge,  2004 WI  113,  275 Wi s.  2d 35,  683 N. W. 2d 75 ( c i t at i ons 

omi t t ed) ,  we r ei t er at ed our  det er mi nat i on t hat  " UI M cover age i s 

desi gned t o put  t he i nsur ed i n t he same posi t i on as he or  she 

woul d have occupi ed had t he t or t f easor ' s l i abi l i t y  l i mi t s been 

t he same as t he under i nsur ed mot or i st  l i mi t s pur chased by t he 

i nsur ed. "  I d. ,  ¶17 ( i nt er nal  quot at i ons and br acket s 

omi t t ed) ( c i t at i ons omi t t ed) .  The Langr i dge cour t  expl ai ned t hat  

an i nsur ed " ought  r easonabl y t o expect  t hat  t he i nsur er  pr omi ses 

onl y t o i nsur e f or  t he di f f er ence bet ween t he i nsur ed' s hi gher  

UI M l i mi t  and t he t or t f easor ' s l ower  l i abi l i t y  l i mi t . "  I d. ,  ¶21.  

¶66 The consi st ent  i nt er pr et at i on of  Dowhower ,  Badger  

Mut ual ,  and Langr i dge woul d ent i t l e Mar ot z t o cover age t hat  pays 

t he di f f er ence bet ween t he i nsur ed' s hi gher  UI M l i mi t  and t he 

under i nsur ed' s l ower  l i abi l i t y  l i mi t .  Under  t he Dowhower ,  Badger  

Mut ual ,  and Langr i dge i nt er pr et at i on of  UI M cover age,  Mar ot z 

woul d be ent i t l ed t o $75, 000 of  cover age under  t he Rur al  pol i cy 

( t hat  i s ,  t he $100, 000 UI M l i mi t  mi nus t he $25, 000 he r ecei ved 

f r om Hal l man' s i nsur er ) .  Under  t he maj or i t y ' s new i nt er pr et at i on 

of  UI M cover age,  Mar ot z does not  r ecei ve even a penny under  t he 
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Rur al  pol i cy.  Cl ear l y,  t hi s does not  put  hi m i n t he same 

posi t i on he woul d have occupi ed had Hal l man' s l i abi l i t y  l i mi t s  

been t he same as Mar ot z ' s UI M l i mi t s.  

¶67 Wi t hout  over r ul i ng or  wi t hdr awi ng any l anguage f r om 

our  pr i or  cases,  t he maj or i t y s i mpl y i gnor es t he pr ecedent .  I t  

i nst ead adopt s a new i nt er pr et at i on.  I t  now cont ends t hat  " t he 

st at ut es est abl i sh t hat  cont r i but i ons f r om al l  l egal l y 

r esponsi bl e sour ces ar e t o be consi der ed i n r eachi ng t he 

i nsur ed' s UI M cover age l i mi t "  and t hat  t hi s i ncl udes payment s by 

non- UI M t or t f easor s.  Maj or i t y op.  ¶29. 1 The maj or i t y ' s  

cont ent i on,  however ,  r est s on a mi st ake.   

¶68 UI M cover age l i mi t s may be r educed by onl y  t hose 

sour ces r ecogni zed under  § 632. 32( 5) ( i ) . 2 Thus,  whet her  Rur al  may 

r educe t he amount  of  t he pet i t i oner ' s UI M cover age l i mi t s by 

payment s f r om a non- UI M t or t f easor  depends upon whet her  such 

payment s ar e i ncl uded under  § 632. 32( 5) ( i ) 1.  That ,  however ,  i s  

                                                 
1 The maj or i t y ' s cont ent i on t hat  t hat  t hi s cour t  di scussed 

t heor i es of  UI M cover age i n Dowhower ,  Badger  Mut ual ,  and 
Langr i dge mer el y  t o " hi ghl i ght "  di f f er ent  sor t s of  r educi ng 
cl auses per mi ssi bl e under  Wi s.  St at .  § 632. 32( 5) ( i ) 1.  i s  
i ncor r ect .  Maj or i t y op. ,  ¶31.  I n Badger  Mut ual ,  f or  exampl e,  we 
st at ed t hat  i nsur er s pr ovi di ng UI M pol i c i es t hat  r educe UI M 
l i mi t s by payment s f r om ot her  sour ces " ar e r equi r ed t o make 
cl ear  t o pur chaser s of  UI M cover age t hat  t hey ar e pur chasi ng 
cover age t hat  wi l l  put  t hem i n t he same posi t i on t hey woul d be 
i n i f  t he under i nsur ed t or t f easor  had l i abi l i t y  l i mi t s equal  t o 
t he amount  of  UI M cover age t he i nsur ed pur chased. "  Badger  Mut .  
I ns.  Co.  v.  Schmi t z,  2002 WI  98,  ¶38,  255 Wi s.  2d 61,  647 
N. W. 2d 223( emphasi s added) .  The maj or i t y ' s v i ew r ender s t hi s 
r equi r ement  usel ess.  

2 For  exampl e,  a pol i cy coul d not  r educe UI M cover age l i mi t s 
by amount s donat ed by ot her s t o ai d one' s r ecover y or  gi ven 
gr at ui t ousl y by a benef act or .  Wi s.  St at .  § 632. 32( 5) ( i ) .  



No.   2005AP1579. awb 

 

9 
 

t he ver y i ssue bef or e t he cour t .  To suppor t  t he concl usi on t hat  

t he amount  of  UI M cover age may be r educed by payment s f r om non-

UI M t or t f easor s wi t h t he pr oposi t i on t hat  UI M cover age i s 

ar r i ved at  by combi ni ng payment s f r om al l  sour ces ( i . e. ,  al l  

sour ces r ecogni zed under  t he st at ut e)  mer el y begs t he quest i on.   

¶69 For  t he r easons st at ed above,  I  concl ude t hat  t he 

l anguage of  t he st at ut e i s ambi guous.  Quest i ons of  ambi gui t y 

asi de,  we shoul d f ol l ow our  pr ecedent  i n i nt er pr et i ng i t .  Doi ng 

so r equi r es f ol l owi ng t he pr i nci pl e t hat  UI M cover age ser ves " t o 

put  t he i nsur ed i n t he same posi t i on as he [ or  she]  woul d have 

occupi ed had t he t or t f easor ' s l i abi l i t y  l i mi t s been t he same as 

t he under i nsur ed mot or i st  l i mi t s pur chased by t he i nsur ed. "  

Langr i dge,  275 Wi s.  2d 35,  ¶17.  Under  t hi s pr i nci pl e,  

§ 632. 32( 5) ( i )  does not  per mi t  an i nsur er  t o r educe t he l i mi t  of  

UI M cover age by amount s pai d t o an i nsur ed by or  on behal f  of  a 

non- UI M t or t f easor .  

¶70 Accor di ngl y,  I  r espect f ul l y di ssent .  

¶71 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce LOUI S B.  BUTLER,  JR.  j oi n t hi s di ssent .  
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