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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  St at e of  

Wi sconsi n,  seeks r evi ew of  a publ i shed cour t  of  appeal s deci s i on 

r ever si ng a c i r cui t  cour t  j udgment  i n f avor  of  t he St at e and 

i mposi ng ci v i l  penal t i es and sur char ges on Har enda Ent er pr i ses,  

I nc.  ( Har enda) . 1 The j udgment  and sanct i ons i mposed wer e f or  

v i ol at i ons of  Wi s.  Admi n.  Code Ch.  NR 447 i n connect i on wi t h 

Har enda' s cont r act  t o i nspect  t he Mi l waukee Audi t or i um f or  

possi bl e asbest os- cont ai ni ng mat er i al  ( ACM) .  
                                                 

1 See St at e v.  Har enda Ent er pr i ses,  I nc. ,  2006 WI  App 230,  
297 Wi s.  2d 571,  724 N. W. 2d 434 ( r ever si ng j udgment  of  t he 
c i r cui t  cour t  f or  Mi l waukee Count y,  Ki t t y K.  Br ennan,  Judge) .  
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¶2 The case cent er s  on t he quest i on of  t he pr oper  met hod 

f or  t est i ng whet her  mat er i al  const i t ut es asbest os- cont ai ni ng 

mat er i al  under  Wi s.  Admi n.  Code § NR 447. 022 and 40 C. F. R.  Pt .  

763,  Subpt .  E. ,  App.  E,  § 1. 7. 2. 1.  The St at e asser t s t hat  t he 

cour t  of  appeal s er r ed i n concl udi ng t hat  t he r ul e pr escr i bi ng 

t he met hod of  t est i ng c l ear l y r equi r es t he aver agi ng of  t he t est  

r esul t s.  I t  cont ends t hat  t he r ul e i s ambi guous and t hat  we 

shoul d gi ve def er ence t o t he c l ar i f i cat i ons of  t he r ul e i ssued 

by t he Uni t ed St at es Envi r onment al  Pr ot ect i on Agency ( EPA) ,  

whi ch expl ai n t hat  each l ayer  of  a mul t i - l ayer  sampl e must  be 

t est ed.  I t  mai nt ai ns t hat  under  t he r ul e,  ACM i s pr esent  i f  a 

s i ngl e l ayer  of  t he sampl e cont ai ns gr eat er  t han one per cent  

asbest os.   

¶3 Har enda ar gues t hat  t he St at e' s i nt er pr et at i on i s 

i nconsi st ent  wi t h t he pl ai n l anguage of  t he r ul e,  whi ch r equi r es 

aver agi ng of  t he t est  r esul t s.  I t  mai nt ai ns t hat  t he 

c l ar i f i cat i ons i ssued by t he EPA ar e i nconsi st ent  wi t h § 1. 7. 2. 1 

and shoul d t her ef or e be accor ded no def er ence.  Har enda f ur t her  

ar gues t hat  t he c l ar i f i cat i ons out l i ni ng t he si ngl e l ayer  t est  

met hod const i t ut e i mper mi ssi bl e r ul e maki ng.  Fi nal l y,  i t  ar gues 

t hat  t he St at e' s  enf or cement  act i on v i ol at es i t s  subst ant i ve due 

pr ocess r i ght s.   

¶4 We det er mi ne,  f i r st ,  t hat  t he l anguage of  § 1. 7. 2. 1 i s 

ambi guous.  Gi vi ng def er ence t o an agency' s i nt er pr et at i on of  i t s  

                                                 
2 Al l  r ef er ences t o chapt er  NR 447 of  t he Wi sconsi n 

Admi ni st r at i ve Code ar e t o t he June 2004 ver si on unl ess 
ot her wi se not ed.  
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own r ul e,  we concl ude t hat  t he EPA' s i nt er pr et at i on i s 

cont r ol l i ng because i t  i s  nei t her  i nconsi st ent  wi t h § 1. 7. 2. 1 

nor  c l ear l y er r oneous.  We f ur t her  det er mi ne t hat  t he 

c l ar i f i cat i ons do not  const i t ut e i mper mi ssi bl e r ul e maki ng;  

r at her ,  t hey ar e val i d i nt er pr et i ve r ul es.  Fi nal l y,  we det er mi ne 

t hat  t he c i r cui t  cour t ' s  j udgment  does not  v i ol at e Har enda' s 

subst ant i ve due pr ocess r i ght s.  We t her ef or e r ever se t he cour t  

of  appeal s.   

I  

A 

¶5 To bet t er  under st and t he i ssues pr esent ed,  i t  i s  

hel pf ul  t o exami ne t he r egul at or y f r amewor k.   We begi n wi t h a 

br i ef  summar y of  t he f eder al  and st at e r egul at i ons at  pl ay i n 

t hi s case.  

¶6 Under  t he f eder al  Cl ean Ai r  Act ,  t he Uni t ed St at es 

Envi r onment al  Pr ot ect i on Agency ( EPA)  i s aut hor i zed t o publ i sh a 

l i s t  of  hazar dous ai r  pol l ut ant s and t o est abl i sh nat i onal  

emi ssi on st andar ds ( Nat i onal  Emi ssi on St andar ds f or  Hazar dous 

Ai r  Pol l ut ant s,  or  " NESHAPs" )  f or  each pol l ut ant  on t he l i s t .  42 

U. S. C.  § 7412;  Uni t ed St at es v.  Amer i can Nat i onal  Can Co. ,  126 

F.  Supp.  2d 521,  523 ( N. D.  I l l .  2000) .  Asbest os was one of  t he 

f i r st  pol l ut ant s  desi gnat ed as hazar dous under  t he Cl ean Ai r  

Act .  Nat i onal  Can,  126 F.  Supp.  2d at  523.  

¶7 The or i gi nal  asbest os NESHAP was publ i shed i n 1973,  

and i ncl uded st andar ds gover ni ng r emoval  of  asbest os pr i or  t o 

bui l di ng demol i t i on.  38 Fed.  Reg.  8, 820 ( 1973) .  I n 1975,  t he 

asbest os NESHAP was expanded t o addr ess t he handl i ng of  asbest os 
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dur i ng bui l di ng r enovat i ons.  40 Fed.  Reg.  48, 293 ( 1975) ;  

Nat i onal  Can,  126 F.  Supp.  2d at  523.  The cur r ent  asbest os 

NESHAP,  whi ch was publ i shed i n 1990,  i s f ound at  40 C. F. R.  

§ 61. 140 et  seq.   

¶8 The Wi sconsi n Depar t ment  of  Nat ur al  Resour ces ( DNR)  i s 

aut hor i zed by t he Wi sconsi n St at ut es t o pr omul gat e r ul es 

i mpl ement i ng c l ean ai r  st andar ds consi st ent  wi t h chapt er  285 of  

t he Wi sconsi n St at ut es and t he f eder al  Cl ean Ai r  Act .  Wi s.  

Admi n.  Code § NR 447. 01( 2) ; 3 Wi s.  St at .  §§ 285. 11,  285. 13,  

285. 17,  285. 27. 4 Pur suant  t o t hi s aut hor i t y,  t he DNR pr omul gat ed 

r ul es concer ni ng asbest os i nspect i on,  i dent i f i cat i on,  and 

abat ement .  These r ul es ar e set  f or t h i n chapt er  NR 447 of  t he 

Wi sconsi n Admi ni st r at i ve Code.   

¶9 Chapt er  NR 447 i s pat t er ned af t er  t he f eder al  NESHAP 

st andar ds.  See not e t o Wi s.  Admi n.  Code § NR 447. 01.  Most  

i mpor t ant l y wi t h r espect  t o t he pr esent  mat t er ,  chapt er  447 has 

adopt ed measur es r equi r i ng owner s and oper at or s t o i nspect  

f aci l i t i es pr i or  t o demol i t i on or  r enovat i on.  Wi s.  Admi n.  Code 

                                                 
3 Wi s.  Admi n.  Code § NR 447. 01( 2)  pr ovi des:  

( 2)  PURPOSE.  Thi s chapt er  i s adopt ed under  ss.  285. 11,  
285. 13,  285. 17 and 285. 27,  St at s. ,  t o est abl i sh 
emi ssi on l i mi t at i ons f or  asbest os ai r  cont ami nant  
sour ces,  t o est abl i sh pr ocedur es t o be f ol l owed when 
wor ki ng wi t h asbest os mat er i al s and t o cr eat e 
addi t i onal  r epor t i ng and r ecor dkeepi ng r equi r ement s 
f or  owner s or  oper at or s of  asbest os ai r  cont ami nant  
sour ces i n or der  t o pr ot ect  ai r  qual i t y.  

4 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se not ed.  
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§ NR 447. 06( 1) .  I f  such an i nspect i on r eveal s enough asbest os,  

t he not i f i cat i on and abat ement  r equi r ement s of  sect i ons NR 

447. 07 and 447. 08 appl y t o each owner  or  oper at or .  Wi s.  Admi n.  

Code § NR 447. 06( 2) .  Vi ol at i ons of  t he r egul at i ons ar e st r i ct  

l i abi l i t y  of f enses.  Uni t ed St at es v.  B & W I nv.  Pr oper t i es,  38 

F. 3d 362,  367 ( 7t h Ci r .  1994) .  

¶10 As di scussed mor e f ul l y bel ow i n Par t  I I I  A,  t he 

r egul at i ons def i ne ACM as mat er i al  t hat  cont ai ns " mor e t han 1% 

asbest os as det er mi ned usi ng t he met hod speci f i ed i n Appendi x E 

t o Subpar t  E,  40 CFR par t  763,  sect i on 1,  Pol ar i zed Li ght  

Mi cr oscopy .  .  .  . "  Wi s.  Admi n.  Code § NR 447. 02( 1) ( a) .  The 

r egul at i ons descr i bi ng t he pr oper  way t o anal yze a mul t i - l ayer ed 

sampl e i ncl ude t he f ol l owi ng i nst r uct i ons:   " When di scr et e 

st r at a ar e i dent i f i ed,  each i s t r eat ed as a separ at e mat er i al  so 

t hat  f i ber s ar e f i r st  i dent i f i ed and quant i f i ed i n t hat  l ayer  

onl y,  and t hen t he r esul t s f or  each l ayer  ar e combi ned t o y i el d 

an est i mat e of  asbest os cont ent  f or  t he whol e sampl e. "   40 

C. F. R.  Pt .  763,  Subpt .  E,  App.  E,  § 1. 7. 2. 1.   Wi sconsi n adopt ed 

bot h t he def i ni t i on and t he i nst r uct i ons descr i bi ng t he met hod 

of  anal ysi s.  Wi s.  Admi n.  Code § NR 447. 02;  Wi s.  Admi n.  Code § NR 

484. 04( 28) ( Jul y 2007) .  

¶11 The t ext  of  t he i nst r uct i ons,  however ,  qui ckl y became 

a sour ce of  conf usi on.   On t wo occasi ons t he EPA i ssued not i ces 

of  c l ar i f i cat i on t o addr ess how mul t i - l ayer ed sampl es ar e t o be 

anal yzed.  59 Fed.  Reg.  542 ( Jan.  5,  1994) ;  60 Fed.  Reg.  65, 243 

( Dec.  19,  1995) .   
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¶12 The December  1995 cl ar i f i cat i on expl ai ned t hat  

§ 1. 7. 2. 1 cont i nued EPA' s past  pol i cy t hat  separ at e l ayer s i n 

mul t i - l ayer ed syst ems wer e t o be anal yzed separ at el y,  such t hat  

" no aver agi ng or  di l ut i on by combi ni ng l ayer s of  asbest os-

cont ai ni ng mat er i al  wi t h nonasbest os- cont ai ni ng mat er i al  was 

al l owed. "  60 Fed.  Reg.  65, 243 ( Dec.  19,  1995) .   

¶13 The cl ar i f i cat i on al l owed t hat  a sour ce sendi ng a 

mul t i - l ayer ed sampl e t o a l abor at or y f or  t est i ng may r equest  

t hat  cer t ai n sampl es f i r st  be composi t ed f or  anal ysi s i n an 

ef f or t  t o r educe t i me and t he cost s associ at ed wi t h t he sampl e.  

I t  advi sed t hat  when t he composi t e anal ysi s i ndi cat es t hat  t he 

aver age of  t he sampl e' s l ayer s i s gr eat er  t han one per cent ,  t he 

sampl e i s deemed t o be ACM and an i ndi v i dual  anal ysi s of  t he 

l ayer s i s not  necessar y.  However ,  when t he composi t ed sampl e 

anal ysi s r esul t s i n l ess t han one per cent  asbest os,  but  gr eat er  

t han zer o,  an " anal ysi s by l ayer s i s r equi r ed t o ensur e t hat  no 

l ayer  i n t he syst em cont ai ns gr eat er  t han one per cent  asbest os. "  

I d.  

¶14 Pur suant  t o i t s r egul at or y aut hor i t y t he DNR i ni t i at ed 

an enf or cement  act i on agai nst  Har enda.  I n t hi s case we exami ne 

whet her  we owe def er ence t o an agency' s i nt er pr et at i on of  i t s  

own r ul e concer ni ng t he t est i ng of  mul t i - l ayer ed sampl es f or  

asbest os cont ent .  

B 

¶15 The backgr ound f act s of  t hi s case ar e not  i n di sput e.  

The ci r cui t  cour t  set  f or t h t hose f act s i n i t s Fi ndi ngs of  Fact  
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and Concl usi ons of  Law ent er ed al ong wi t h i t s  or der  gr ant i ng 

j udgment  i n t he St at e' s f avor .  

¶16 Thi s case st ems f r om a dec i s i on by t he Wi sconsi n 

Cent er  Di st r i ct  t o r enovat e t he Mi l waukee Audi t or i um.  I n 2001,  

t he Wi sconsi n Cent er  Di st r i ct  r et ai ned Har enda t o conduct  an 

i nspect i on of  t he Audi t or i um f or  possi bl e ACM pr i or  t o 

r enovat i on.  Among t he ar eas Har enda i nspect ed wer e t he wal l s of  

t he Audi t or i um' s second f l oor  bowl  ar ea ( t he " di sput ed ar ea" ) .  

As par t  of  i t s  pr e- demol i t i on i nspect i on,  Har enda t ook sampl es 

f r om t he di sput ed ar ea and sent  t hem t o a t est i ng l abor at or y.  

The t est  r esul t s i ndi cat ed t hat  none of  t he sampl es cont ai ned 

gr eat er  t han one per cent  asbest os.  

¶17 The demol i t i on of  t he di sput ed ar ea,  whi ch was car r i ed 

out  by a cont r act or ,  commenced i n Mar ch 2002 and pr oceeded 

wi t hout  f ol l owi ng chapt er  NR 447 asbest os abat ement  r egul at i ons.  

Af t er  demol i t i on had st ar t ed,  r epr esent at i ves of  t he St at e t ook 

sampl es f r om t he wal l s of  t he di sput ed ar ea f or  t est i ng.  The 

l abor at or y t hat  t est ed t he sampl es f ound a l ayer  i n a mul t i -

l ayer ed sampl e t hat  cont ai ned gr eat er  t han one per cent  asbest os.  

Demol i t i on ceased,  and t he St at e col l ect ed t hr ee f ur t her  sampl es 

f r om t he di sput ed ar ea.  The t est s on t hese sampl es showed t hat  

t he sampl es each cont ai ned gr eat er  t han one per cent  asbest os.  

¶18 Two days l at er ,  t he St at e col l ect ed t en sampl es of  

pl ast er  mat er i al  f r om t he di sput ed ar ea t hat  had been 

demol i shed.  I t  pr ovi ded a " spl i t "  of  each of  t hese sampl es t o 

Har enda.  The l abor at or y f ound t hat  f our  of  t he St at e' s t en 

sampl es wer e mul t i - l ayer ed sampl es cont ai ni ng a s i ngl e l ayer  of  
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mat er i al  wi t h one per cent  asbest os or  mor e,  but  wi t h an over al l  

asbest os cont ent  of  l ess t han one per cent .   

¶19 Har enda sent  i t s spl i t  sampl es t o an i ndependent  

l abor at or y f or  t est i ng.  The l abor at or y f ound f i ve of  t he t en 

sampl es wer e mul t i - l ayer ed sampl es cont ai ni ng a s i ngl e l ayer  of  

t wo per cent  asbest os and one l ayer  of  mat er i al  t hat  was a non-

det ect  f or  asbest os.  I n cont r ast  t o t he l abor at or y used by t he 

St at e,  Har enda' s  l abor at or y di d not  obt ai n an over al l  asbest os 

cont ent  f or  t he f i ve mul t i - l ayer ed asbest os- cont ai ni ng sampl es. 5 

¶20 The St at e,  upon t he r equest  of  t he DNR,  f i l ed a 

compl ai nt  agai nst  Har enda.  Based on t he t est s  of  i t s  sampl es 

f r om t he di sput ed ar ea,  t he St at e al l eged t hat  mat er i al  f r om t he 

di sput ed ar ea cont ai ned a suf f i c i ent  amount  of  ACM f or  i t  t o be 

consi der ed r egul at ed asbest os- cont ai ni ng mat er i al .  I t  al l eged 

t hat  Har enda was t her ef or e l i abl e f or  v i ol at i ons of  sever al  

                                                 
5 We not e t hat  al l  of  t he t est s per f or med on sampl es f or  

bot h par t i es wer e per f or med based upon t he i nt er pr et at i on of  
r egul at i ons advocat ed by t he St at e.  The cour t  of  appeal s 
deci s i on i n t hi s case i ndi cat es some conf usi on i n t hi s r egar d.  
I n t he f i r st  par agr aph of  i t s  opi ni on,  t he cour t  concl udes t hat  
" Har enda' s t est i ng f or  asbest os cont ami nat i on compl i ed wi t h t he 
l aw,  and,  accor di ngl y,  [ we]  r ever se. "  Har enda Ent er pr i ses,  297 
Wi s.  2d 571,  ¶1.  At  or al  ar gument ,  however ,  Har enda st at ed t hat  
t he l abor at or y conduct i ng t he pr e- demol i t i on t est i ng was 
i nst r uct ed t o conduct  t est s t hat  compl i ed wi t h EPA' s 
c l ar i f i cat i ons.  Thus,  t he i ssue i s not  whet her  t he t est  on 
Har enda' s pr e- demol i t i on sampl es was conduct ed accor di ng t o a 
di f f er ent  i nt er pr et at i on of  t he r egul at i ons.  Rat her ,  t he 
quest i on i s whet her  a s i ngl e l ayer  i n a mul t i - l ayer  syst em 
cont ai ni ng gr eat er  t han one per cent  asbest os must  be t r eat ed as 
ACM.  
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pr ovi s i ons of  Wi s.  Admi n.  Code Ch.  NR 447.  These i ncl ude f ai l ur e 

t o adequat el y wet  ACM i n v i ol at i on of  § NR 447. 08( 6) ( a) ,  f ai l ur e 

t o car ef ul l y l ower  ACM i n v i ol at i on of  § NR 447. 08( 6) ( b) ,  

f ai l ur e t o r emove ACM pr i or  t o demol i t i on act i v i t y i n v i ol at i on 

of  § NR 447. 08( 1) ,  di schar ge of  v i s i bl e emi ssi ons t o t he out si de 

ai r  dur i ng t he di st ur bance of  ACM i n v i ol at i on of  § NR 

447. 13( 1) ,  and f ai l ur e t o f i l e an accur at e not i ce of  i nt ent  t o 

r enovat e a f aci l i t y  cont ai ni ng ACM i n v i ol at i on of  § NR 447. 07.   

¶21 The par t i es ent er ed i nt o a st i pul at i on accor di ng t o 

whi ch Har enda woul d owe $37, 138. 50 i n penal t i es and sur char ges 

i f  i t  wer e hel d l i abl e.  They f ur t her  st i pul at ed t hat  Har enda i s 

an " oper at or "  under  chapt er  NR 447 and t hat  t he asbest os t est i ng 

r esul t s f r om t he var i ous l abor at or i es ar e " accur at e wi t hi n t he 

anal yt i cal  t est i ng met hod t hat  each r espect i ve l abor at or y 

ut i l i zed. "  

¶22 The ci r cui t  cour t  gr ant ed a mot i on f or  summar y 

j udgment  by t he St at e.  I t  det er mi ned t hat  t he St at e sat i sf i ed 

i t s bur den of  demonst r at i ng t hat  t her e was ACM under  § NR 

447. 01( 1) ( a)  and § NR 447. 02( 1) ( b)  and t he r el evant  f eder al  

r egul at i on,  40 C. F. R.  Pt .  763,  Subpt .  E. ,  App.  E,  § 1. 7. 2. 1.  The 

ci r cui t  cour t  f ur t her  det er mi ned t hat  t he St at e met  i t s bur den 

i n showi ng t hat  t he ACM was st r i pped or  r emoved wi t hout  

compl yi ng wi t h t he r equi r ement s of  chapt er  NR 447 as al l eged i n 

t he compl ai nt .  

¶23 Har enda appeal ed.  The cour t  of  appeal s det er mi ned t hat  

t he St at e' s i nt er pr et at i on of  40 C. F. R.  Pt .  763,  Subpt .  E. ,  App.  

E,  § 1. 7. 2. 1,  whi ch was based upon cl ar i f i cat i ons of  t he r ul e 
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i ssued by t he Uni t ed St at es Envi r onment al  Pr ot ect i on Agency,  was 

i nconsi st ent  wi t h t he pl ai n l anguage of  § 1. 7. 2. 1.  St at e v.  

Har enda Ent er pr i ses,  I nc. ,  2006 WI  App 230,  ¶9,  297 Wi s.  2d 571,  

724 N. W. 2d 434.  I t  t her ef or e r ever sed t he j udgment  of  t he 

c i r cui t  cour t .  The St at e pet i t i oned f or  r evi ew.   

I I  

¶24 The cent r al  i ssue i n t hi s case concer ns t he 

i nt er pr et at i on of  t he met hod used t o t est  f or  asbest os-

cont ai ni ng mat er i al  ( ACM)  pur suant  t o chapt er  NR 447 of  t he 

Wi sconsi n Admi ni st r at i ve Code.  Thi s case i s bef or e us on t he 

ci r cui t  cour t ' s  gr ant  of  summar y j udgment  i n f avor  of  t he St at e.  

We r evi ew t he gr ant  or  deni al  of  summar y j udgment  i ndependent l y,  

but  appl y t he same met hodol ogy as used by t he c i r cui t  cour t .  

Wi s.  Mal l  Pr ops. ,  LLC v.  Younker s,  I nc. ,  2006 WI  95,  ¶19,  293 

Wi s.  2d 573;  717 N. W. 2d 703 ( c i t i ng Gr een Spr i ng Far ms v.  

Ker st en,  136 Wi s.  2d 304,  315,  401 N. W. 2d 816 ( 1987) ) .  Summar y 

j udgment  i s appr opr i at e wher e t her e ar e no genui ne i ssues of  

mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a 

mat t er  of  l aw.  Wi s.  St at .  § 802. 08( 2) .  

¶25 Admi ni st r at i ve code pr ovi s i ons ar e i nt er pr et ed 

accor di ng t o pr i nci pl es of  st at ut or y const r uct i on. 6 Or i on Fl i ght  

                                                 
6 See Wi s.  St at .  § 227. 27( 1) ,  whi ch st at es:  

I n const r ui ng r ul es,  ss.  990. 001,  990. 01,  990. 03( 1) ,  
( 2)  and ( 4) ,  990. 04 and 990. 06 appl y i n t he same 
manner  i n whi ch t hey appl y t o st at ut es,  except  t hat  
ss.  990. 001 and 990. 01 do not  appl y  i f  t he 
const r uct i on woul d pr oduce a r esul t  t hat  i s  
i nconsi st ent  wi t h t he mani f est  i nt ent  of  t he agency.  
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Ser vs. ,  I nc.  v.  Basl er  Fl i ght  Ser v. ,  2006 WI  51,  ¶18,  290 

Wi s.  2d 421,  714 N. W. 2d 130.  When an admi ni st r at i ve code 

pr ovi s i on i s ambi guous,  we t ur n t o ext r i nsi c sour ces i n or der  t o 

det er mi ne agency i nt ent .  I d.  An admi ni st r at i ve agency' s 

i nt er pr et at i on of  i t s  own r egul at i ons i s cont r ol l i ng " unl ess t he 

i nt er pr et at i on i s i nconsi st ent  wi t h t he l anguage of  t he 

r egul at i on or  i s c l ear l y er r oneous. "  I d.  ( quot i ng Ber gmann v.  

McCaught r y,  211 Wi s.  2d 1,  7,  564 N. W. 2d 712 ( 1997) ) . 7  Whet her  

an agency' s i nt er pr et at i on of  a r egul at i on i s i nconsi st ent  wi t h 

t he r egul at i on or  c l ear l y er r oneous i s a quest i on of  l aw t hat  we 

r evi ew i ndependent l y of  t he det er mi nat i ons r ender ed by t he 

c i r cui t  cour t  and cour t  of  appeal s.  Ber gmann,  211 Wi s.  2d at  8.  

 ¶26 I n addr essi ng whet her  t he r egul at i on i s c l ear l y 

er r oneous we consi der  t he i nt ent  or  pur pose of  t he r egul at i on.  

I n r esol v i ng ambi gui t i es,  " [ i ] t  i s  f undament al  t hat  we must  

f avor  a const r uct i on of  a st at ut e or  r egul at i on whi ch wi l l  

f ul f i l l  t he i nt ent  of  t he st at ut e or  r egul at i on over  one whi ch 

def eat s i t s mani f est  obj ect . "  Bai er l  v.  McTaggar t ,  2001 WI  107,  

¶21,  245 Wi s.  2d 632,  629 N. W. 2d 277 ( c i t i ng Shands v.  

Cast r ovi nci ,  115 Wi s.  2d 352,  356,  340 N. W. 2d 506 ( 1983) .   

¶27 I t  i s  of t en di f f i cul t  t o di scer n t he di f f er ence 

bet ween an i nt er pr et i ve r ul e and a l egi s l at i ve r ul e,  as t hey l i e 

upon a " hazy cont i nuum. "  Amer i can Hospi t al  Ass' n v.  Bowen,  834 

                                                 
7 Pf ei f f er  v.  Boar d of  Regent s,  110 Wi s.  2d 146,  154- 55,  328 

N. W. 2d 279 ( 1983) ;  Beal  v.  Fi r st  Feder al  Sav.  & Loan Ass' n,  90 
Wi s.  2d 171,  182,  279 N. W. 2d 693 ( 1979) ;  see al so 
Dai ml er Chr ysl er  v.  Labor  & I ndus.  Revi ew Comm' n,  2007 WI  15,  
¶11,  299 Wi s.  2d 1,  727 N. W. 2d 311.   
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F. 2d 1037,  1045 ( D. C.  Ci r .  1987) .  " Det er mi ni ng whet her  a gi ven 

agency act i on i s i nt er pr et i ve or  l egi s l at i ve i s an 

ext r aor di nar i l y  case- speci f i c  endeavor . "  I d. ;  see Har r y T.  

Edwar ds and Li nda A.  El l i ot t ,  Feder al  St andar ds of  Revi ew,  134-

35.  I n maki ng such a det er mi nat i on cour t s " consi der  t he agency' s 

own char act er i zat i on of  t he par t i cul ar  act i on and wi l l  gener al l y  

gi ve def er ence t o t he agency' s v i ews. "  Bever l y Heal t h & Rehab.  

Ser vs.  v.  Thompson,  223 F.  Supp.  2d 73,  103 ( D. D. C.  

2002) ( quot i ng Amer i can Hosp.  Ass' n,  834 F. 2d at  1056 and Br i t i sh 

Cal edoni an Ai r ways Lt d.  v.  Ci v i l  Aer onaut i cs Bd. ,  584 F. 2d 982,  

991 ( D. C.  Ci r .  1978) ) ( i nt er nal  punct uat i on and ci t at i ons 

omi t t ed) .    

¶28 I n t hi s case we al so addr ess t he i ssue of  whet her  t he 

c i r cui t  cour t ' s  j udgment  v i ol at ed Har enda' s const i t ut i onal  r i ght  

t o subst ant i ve due pr ocess.  Such an i nqui r y pr esent s a quest i on 

of  l aw whi ch we r evi ew i ndependent l y.  Kenosha Count y Dep' t  of  

Human Ser vs.  v.  Jodi e W. ,  2006 WI  93,  ¶22,  293 Wi s.  2d 530,  716 

N. W. 2d 845.  

I I I  

A 

¶29 Under  Wi s.  Admi n.  Code § NR 447. 02( 1) ( b) ,  ACM i s 

def i ned as mat er i al  " cont ai ni ng mor e t han 1% asbest os as 

det er mi ned usi ng t he met hod speci f i ed i n Appendi x E t o Subpar t  

E,  40 CFR par t  763,  sect i on 1 .  .  .  . " 8 The par t i es agr ee t hat  

                                                 
8 Wi s.  Admi n.  Code § NR 447. 02 pr ovi des i n r el evant  par t :  

( 1)  " ACM"  means asbest os- cont ai ni ng mat er i al .  
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t he pr ovi s i on of  Appendi x E,  sect i on 1 t hat  i s  r el evant  i n t hi s 

case i s § 1. 7. 2. 1,  " Gr oss Exami nat i on. "  The par t i es di sagr ee,  

however ,  as t o whet her  t he l anguage i s c l ear  or  ambi guous.  

Har enda cont ends t hat  § 1. 7. 2. 1 i s c l ear ,  and t hat  t he St at e' s 

i nt er pr et at i on conf l i c t s wi t h t he pl ai n meani ng of  t hat  sect i on.  

To assess Har enda' s ar gument ,  we begi n by exami ni ng t he l anguage 

of  t he r ul e.  Sect i on 1. 7. 2. 1 pr ovi des as f ol l ows:  

Bul k sampl es of  bui l di ng mat er i al s t aken f or  t he 
i dent i f i cat i on and quant i t at i on of  asbest os ar e f i r st  
exami ned f or  homogenei t y at  l ow magni f i cat i on wi t h t he 
ai d of  a st er eomi cr oscope.  The cor e sampl e may be 
exami ned i n i t s  cont ai ner  or  car ef ul l y r emoved f r om 
t he cont ai ner  ont o a gl assi ne t r ansf er  paper  or  c l ean 
gl ass pl at e.  I f  possi bl e,  not e i s made of  t he t op and 
bot t om or i ent at i on.  When di scr et e st r at a ar e 
i dent i f i ed,  each i s t r eat ed as a separ at e mat er i al  so 
t hat  f i ber s ar e f i r st  i dent i f i ed and quant i f i ed i n 
t hat  l ayer  onl y,  and t hen t he r esul t s f or  each l ayer  
ar e combi ned t o y i el d an est i mat e of  asbest os cont ent  
f or  t he whol e sampl e.  

40 C. F. R.  Pt .  763,  Subpt .  E,  App.  E,  § 1. 7. 2. 1 ( emphasi s added) .   

¶30 The f ocus of  our  i nqui r y i s on t he l ast  sent ence of  

t he above r ul e.  I t  descr i bes t wo di f f er ent  t ypes of  t est i ng 

                                                                                                                                                             
 .  .  .  .  

( b)  " Cat egor y I I  nonf r i abl e ACM"  means any mat er i al ,  
excl udi ng Cat egor y I  nonf r i abl e ACM,  cont ai ni ng mor e 
t han 1% asbest os as det er mi ned usi ng t he met hod 
speci f i ed i n Appendi x E t o Subpar t  E,  40 CFR par t  763,  
sect i on 1,  Pol ar i zed Li ght  Mi cr oscopy t hat ,  when dr y,  
cannot  be cr umbl ed,  pul ver i zed or  r educed t o powder  by 
hand pr essur e.  

See al so Wi s.  Admi n.  Code § NR 484. 04( 28) ( Jul y 2007)  
( i ncor por at i ng by r ef er ence 40 C. F. R.  par t  763,  § 1 i nt o § NR 
447. 02( 1) ( b) ) .  



No.  2005AP1829   

 

14 
 

measur ement s:  ( 1)  a quant i f i cat i on of  asbest os f i ber s i n each 

di scr et e l ayer ,  and ( 2)  an " est i mat e of  asbest os cont ent  f or  t he 

whol e sampl e"  achi eved by combi ni ng t he r esul t s f r om di scr et e 

l ayer s.  However ,  i t  i s  uncl ear  whi ch of  t hese measur ement s i s 

r el evant  i n det er mi ni ng whet her  mat er i al  i s  ACM.  

¶31 The ci r cui t  cour t  apt l y descr i bes t he ambi gui t y  i n t he 

t wo mai n c l auses of  t he sent ence,  not i ng t hat  t hey say di f f er ent  

t hi ngs:  

[ I ] f  t hey can di scer n di scr et e st r at a,  t hey' r e 
supposed t o come up wi t h a number  f or  each l ayer .  I t  
says t hat  i n t he f i r st  c l ause of  t he f i nal  sent ence 
t hat  I  r ead.  And t hen i t ' s  got  a conj unct i on—and—whi ch 
suppor t s [ Har enda' s]  ar gument ,  and t he second cl ause,  
whi ch says,  And t hen you composi t e or  come up wi t h a 
t ot al  f or  al l  t he l ayer s.  And t he quest i on what  does 
i t  mean? .  .  .  .  I ' m goi ng t o bor r ow f r om my ear l y 
l i f e as an Engl i sh t eacher .  Ther e' s t wo cl auses i n one 
sent ence,  and t hey say t wo di f f er ent  t hi ngs.  They 
don' t  r ul e each ot her  out ,  ei t her .  They say t wo 
di f f er ent  t hi ngs,  and t hey' r e j oi ned by a l i nki ng 
conj unct i on.  .  .  .   

[ I ] t  doesn' t  say whet her  t he v i ol at i on occur s i n bot h 
par t s of  t he sent ence,  j ust  one,  or  t he ot her .  I t  i s  
not  c l ear .  However ,  I  t hi nk i t ' s  s i gni f i cant  t hat  each 
hal f  of  t he sent ence doesn' t  r ul e t he ot her  out .  And 
so t hen t he quest i on becomes,  i s t hi s i nt er i m met hod 
r ul e .  .  .  c l ear ? No,  i t ' s  not  c l ear .  And t hat ' s 
pr et t y obvi ous.  9  

¶32 The second cl ause of  t he sent ence r eveal s f ur t her  

ambi gui t y wi t h r espect  t o how t o ar r i ve at  an " est i mat e of  

asbest os cont ent  f or  t he whol e sampl e. "  I t  di r ect s t hat  " and 

                                                 
9 See al so I n r e LVI  Envt l .  Ser vs,  I nc. ,  2001 WL 988722,  10 

E. A. D.  99,  106 ( Envt l .  App.  Bd.  2001) ( not i ng l ack of  c l ar i t y i n 
t he t ext  of  40 C. F. R.  Pt .  763,  Subpt .  E,  App.  E,  § 1. 7. 2. 1 
r egar di ng whi ch measur e const i t ut es v i ol at i on) .  
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t hen t he r esul t s of  each l ayer  ar e combi ned. "  However ,  i t  i s  

uncl ear  what  i s meant  her e by t he wor d " combi ned. "  The St at e 

asser t s t hat  i t  i s  ambi guous,  but  posi t s t hat  a r easonabl e 

i nt er pr et at i on i s t hat  t he r esul t s ar e added t oget her .  Har enda 

mai nt ai ns t hat  " combi ned"  means t hat  t he r esul t s ar e aver aged.  

¶33 The cour t  of  appeal s,  wi t hout  expl anat i on,  concl uded 

t hat  " combi ni ng"  t he r esul t s f r om each l ayer  r equi r es t hat  t he 

per cent age of  asbest os f or  each l ayer  be aver aged.  Har enda 

Ent er pr i ses,  297 Wi s.  2d 571,  ¶4.  An obvi ous pr obl em wi t h t he 

cour t  of  appeal s'  and Har enda' s " pl ai n meani ng"  i nt er pr et at i on 

i s t hat  t he wor d " aver age"  cannot  be f ound i n t he t ext  of  t he 

r ul e.   

¶34 Mor eover ,  " combi ne"  means t o " br i ng i nt o a st at e of  

uni t y;  mer ge. "  Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language,  377 ( 3r d ed.  1992) .  " Aver age"  i s def i ned as t he 

" ar i t hmet i c mean. "  I d.  at  127.  However ,  " ar i t hmet i c mean"  r ef er s 

t o t he " val ue obt ai ned by di v i di ng t he sum of  a set  of  

quant i t i es by t he number  of  quant i t i es i n t he set . "  I d.  at  99.  

Thus,  aver agi ng r equi r es combi ni ng quant i t i es and t hen di v i di ng.  

The l anguage of  t he r ul e,  however ,  st at es onl y t hat  quant i t i es 

ar e t o be combi ned.  

¶35 Fur t her ,  t he l anguage of  t he sect i on l eaves uncl ear  

whi ch l ayer s ar e combi ned t o y i el d an est i mat e of  t he asbest os 

cont ent  of  t he whol e sampl e.  Ther e ar e t wo pl ausi bl e 

i nt er pr et at i ons.  The f i r st  i s  t hat  onl y t he r esul t s f r om each 

l ayer  i n whi ch t her e ar e asbest os f i ber s ar e combi ned t o y i el d 

an est i mat e of  t he asbest os cont ent  of  t he whol e sampl e.  The 
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second i nt er pr et at i on i s t hat  t he r esul t s f r om ever y l ayer  

i dent i f i ed,  i ncl udi ng t hose i n whi ch no asbest os f i ber s ar e 

i dent i f i ed and quant i f i ed,  ar e combi ned t o y i el d t he est i mat e of  

asbest os cont ent  f or  t he whol e sampl e.  Thi s appear s t o be t he 

i nt er pr et at i on embr aced by t he cour t  of  appeal s.  

¶36 I n l i ght  of  t hese i nt er pr et at i ons,  we r ej ect  Har enda' s 

cont ent i on t hat  t he t ext  of  t he r ul e i s unambi guous.  I t  i s  

uncl ear  how t he f i r st  c l ause of  t he r el evant  sent ence r el at es t o 

t he second cl ause.  Li kewi se,  t he meani ng of  t he wor d " combi ne"  

i s uncer t ai n,  and t her e ar e compet i ng i nt er pr et at i ons as t o what  

l ayer s ar e t o be combi ned t o y i el d an est i mat e of  asbest os 

cont ent .  We t her ef or e det er mi ne t hat  t he l anguage of  § 1. 7. 2. 1 

i s ambi guous.   

B 

¶37 The det er mi nat i on t hat  § 1. 7. 2. 1 i s ambi guous,  

however ,  does not  end our  i nqui r y.  We must  next  exami ne whet her  

t he St at e' s i nt er pr et at i on i s i nconsi st ent  wi t h t he r egul at i on 

or  c l ear l y er r oneous.  As we have not ed,  an admi ni st r at i ve 

agency' s i nt er pr et at i on of  i t s  own r egul at i ons i s cont r ol l i ng 

unl ess t he agency' s i nt er pr et at i on i s " i nconsi st ent  wi t h t he 

l anguage of  t he r egul at i on or  i s c l ear l y er r oneous. "  Or i on 

Fl i ght  Ser vs. ,  290 Wi s.  2d 421,  ¶18.   

¶38 The St at e mai nt ai ns t hat  under  § 1. 7. 2. 1,  mat er i al  i s  

ACM i f  a s i ngl e l ayer  f r om a mul t i - l ayer ed sampl e cont ai ns 

gr eat er  t han one per cent  asbest os.  I t  bases i t s posi t i on on t he 

i nt er pr et at i ons advanced i n t wo cl ar i f i cat i ons i ssued by t he EPA 
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i n r esponse t o quest i ons r egar di ng t he t est i ng of  mul t i - l ayer ed 

sampl es.   

¶39 I n t he f i r st ,  i ssued i n Januar y 1994,  t he EPA st at ed 

t hat  t he c l ar i f i cat i on was a r esponse t o member s of  t he 

r egul at ed communi t y who had " f r equent l y asked"  quest i ons 

r egar di ng t he anal ysi s of  mul t i - l ayer ed sampl es.   

The Agency has l ear ned t hat  some of  t he r egul at ed 
communi t y have quest i ons concer ni ng t he anal ysi s of  
sampl es whi ch may cont ai n mul t i pl e l ayer s,  any or  al l  
of  whi ch may be asbest os cont ai ni ng mat er i al s 
( ACM)  .  .  .  .  Because t hese quest i ons ar e f r equent l y 
asked,  EPA i s maki ng t hi s c l ar i f i cat i on.  

59 Fed.  Reg.  542 ( Jan.  5,  1994) .   

¶40 The cl ar i f i cat i on pr ovi ded t hat  when mul t i - l ayer ed 

sampl es ar e t est ed,  t he r esul t s f r om each l ayer  shoul d be 

r epor t ed.  I t  st at ed t hat  " [ i ] n gener al ,  when a sampl e consi st s 

of  t wo or  mor e di st i nct  l ayer s or  mat er i al s,  each l ayer  shoul d 

be t r eat ed separ at el y and t he r esul t s r epor t ed by l ayer  

( di scr et e st r at um) . "  I d.   

¶41 Thus,  t he EPA' s i nt er pr et at i on of  § 1. 7. 2. 1 i s t hat  

t he r esul t s of  each l ayer  ar e r el evant  i n det er mi ni ng whet her  

mat er i al  i s  ACM.  Thi s addr esses t he f i r st  ambi gui t y i n § 1. 7. 2. 1 

t hat  we descr i be above.  I t  sheds l i ght  on t he ci r cui t  cour t ' s  

quest i on of  " whet her  t he v i ol at i on occur s i n bot h par t s of  t he 

sent ence,  j ust  one,  or  t he ot her . "  The Januar y 1994 st at ement  

c l ar i f i es t hat  a v i ol at i on occur s i n t he f i r st  par t  of  t he 

sent ence.  

¶42 The second cl ar i f i cat i on i n whi ch t he EPA i nt er pr et s 

i t s r ul e was i ssued i n December  1995 i n r esponse t o cont i nued 
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quest i ons r egar di ng t he t est i ng of  mul t i - l ayer ed sampl es.  The 

EPA expl ai ns i n t he second cl ar i f i cat i on t hat  pr i or  t o adopt i ng 

t he pr ocedur es set  f or t h i n 40 C. F. R.  Pt .  763,  Subpt .  E,  App.  E,  

§ 1. 7. 2. 1,  on November  20,  1990,  t he EPA had i nf or mal  pol i c i es 

of  t r eat i ng each l ayer  i n mul t i - l ayer  syst ems separ at el y and 

agai nst  di l ut i ng asbest os- cont ai ni ng l ayer s by combi ni ng t hem 

wi t h l ayer s not  cont ai ni ng asbest os:   

EPA' s unwr i t t en pol i cy based on t he def i ni t i on of  
" f r i abl e asbest os mat er i al "  was t hat  each l ayer  i n a 
mul t i - l ayer ed syst em was t o be anal yzed as a separ at e 
mat er i al  ( no aver agi ng or  di l ut i on by combi ni ng l ayer s 
of  asbest os- cont ai ni ng mat er i al  wi t h nonasbest os-
cont ai ni ng mat er i al  was al l owed) .  

60 Fed.  Reg.  65, 243 ( Dec.  19,  1995) .  

¶43 Fur t her ,  t he December  1995 st at ement  expl ai ned t hat  

t he Januar y 1994 cl ar i f i cat i on i nt er pr et ed § 1. 7. 2. 1 as 

pr ecl udi ng aver agi ng.  I t  st at es t hat  i n mul t i - l ayer ed syst ems,  

" r esul t s wer e not  al l owed t o be combi ned t o det er mi ne aver age 

asbest os cont ent  ( cont i nui ng t he pol i cy t hat  di l ut i on of  an 

asbest os- cont ai ni ng mat er i al  i s  not  al l owed) . "  I d.  

¶44 The EPA' s December  1995 cl ar i f i cat i on t her ef or e 

pr ovi des gui dance on a second ambi gui t y i n § 1. 7. 2. 1.  

" Combi ni ng"  t he r esul t s f r om di scr et e l ayer s does not  mean 

aver agi ng t he cont ent  of  t hose l ayer s wher e doi ng so di l ut es t he 

r esul t s.   

¶45 The document  al so descr i bes a pot ent i al l y  cost - savi ng 

met hod f or  t est i ng mul t i - l ayer ed sampl es.  I t  expl ai ns t hat  i n 

t est i ng mul t i - l ayer ed sampl es,  l abs may composi t e l ayer s f i r st  

i n or der  t o det er mi ne whet her  i t  i s  necessar y t o per f or m 
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pot ent i al l y  mor e cost l y and t i me- consumi ng t est i ng of  di scr et e 

l ayer s:   

Any sour ce sendi ng mul t i - l ayer ed bul k sampl es t o a l ab 
may r equest  t hat  cer t ai n sampl e( s)  or  por t i ons of  
sampl e( s)  be composi t ed f or  anal ysi s f i r st  ( t o 
pot ent i al l y  r educe t i me and cost  of  sampl i ng) .  

( Not e:  A composi t e sampl e does not  mean t hat  mul t i pl e 
sampl es may be composi t ed i nt o one sampl e.  I t  means 
t hat  mul t i pl e l ayer s of  one cor e sampl e may be 
composi t ed f or  anal ysi s. )  

I d. 10 

¶46 The cl ar i f i cat i on t hen expl ai ns t hat  i f  t he anal ysi s 

of  composi t ed l ayer s shows t hat  t he aver age cont ent  of  asbest os 

f or  t he whol e sampl e i s gr eat er  t han one per cent ,  t he syst em 

must  be t r eat ed as ACM.  However ,  i f  t he anal ysi s shows t he 

pr esence of  asbest os,  but  i n a concent r at i on of  l ess t han one 

per cent ,  each di scr et e st r at a must  be t r eat ed separ at el y.  I f  a 

s i ngl e l ayer  i s  f ound t o cont ai n gr eat er  t han one per cent  

asbest os,  t hen t hat  l ayer  must  be t r eat ed as ACM.  

I f  t he r esul t  of  t he composi t e anal ysi s shows t hat  t he 
aver age cont ent  f or  t he mul t i - l ayer ed syst em ( acr oss 
t he l ayer s)  i s gr eat er  t han one per cent ,  t hen t he 
mul t i - l ayer ed syst em must  be t r eat ed as asbest os-
cont ai ni ng and anal ysi s by l ayer s i s not  necessar y.  I f  
t he r esul t  of  t he composi t e sampl e anal ysi s i ndi cat es 
t hat  t he mul t i - l ayer ed syst em as a whol e cont ai ns 
asbest os i n t he amount  of  one per cent  or  l ess,  but  
gr eat er  t han none det ect ed,  t hen anal ysi s by l ayer s i s 
r equi r ed t o ensur e t hat  no l ayer  i n t he syst em 
cont ai ns gr eat er  t han one per cent  asbest os.  I f  any 
l ayer  cont ai ns gr eat er  t han one per cent  asbest os,  t hat  
l ayer  must  be t r eat ed as asbest os- cont ai ni ng.  Thi s 

                                                 
10 The cl ar i f i cat i on det ai l s t he pr ocedur e f or  anal yzi ng 

composi t ed l ayer s.   
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wi l l  have t he ef f ect  of  r equi r i ng al l  l ayer s i n a 
mul t i - l ayer ed syst em t o be t r eat ed as asbest os-
cont ai ni ng i f  t he l ayer s can not  be separ at ed wi t hout  
di st ur bi ng t he asbest os- cont ai ni ng l ayer .  Once any one 
l ayer  i s shown t o have gr eat er  t han one per cent  
asbest os,  f ur t her  anal ysi s of  t he ot her  l ayer s i s not  
necessar y i f  al l  t he l ayer s wi l l  be t r eat ed as 
asbest os- cont ai ni ng.  

I d.   

¶47 The December  1995 st at ement  t her ef or e r ei t er at es t he 

posi t i on of  t he Januar y 1994 st at ement  t hat  t he measur e of  

asbest os cont ent  f r om a si ngl e l ayer  may r ender  mul t i - l ayer  

mat er i al  ACM.  I t  al so pr ovi des an oppor t uni t y t o per f or m f i r st  a 

composi t e t est  i n or der  t o det er mi ne mor e qui ckl y and 

ef f i c i ent l y t hat  a sampl e i s ACM.  Not abl y,  i t  does not  i mpl y 

t hat  t he " est i mat e of  asbest os cont ent  f or  t he whol e sampl e"  

descr i bed i n § 1. 7. 2. 1 i s an aver age of  al l  l ayer s.  Rat her ,  i t  

c l ar i f i es t hat  aver agi ng may not  be used t o di l ut e t he measur e 

of  asbest os cont ent  i n mul t i - l ayer  sampl es.  The composi t e t est  

al l ows aver agi ng,  but  i t  i s  a separ at e t est  used t o f or est al l  

t he expense of  anal yzi ng i ndi v i dual  l ayer s and not  as a means of  

di l ut i on.   

¶48 The St at e' s ar gument  r egar di ng t he t est i ng met hod i s 

t her ef or e suppor t ed by t he EPA' s c l ar i f i cat i ons,  whi ch ar e not  

i nconsi st ent  wi t h § 1. 7. 2. 1.  Mor eover ,  t he EPA' s i nt er pr et at i on 

i s not  c l ear l y er r oneous,  as i t s  i nt er pr et at i on i s suppor t ed by 

t he pur pose of  r egul at i on and basi c pr i nci pl es of  st at ut or y 

const r uct i on.   

¶49 The mani f est  pur pose of  chapt er  NR 447 of  t he 

Wi sconsi n Admi ni st r at i ve Code,  whi ch i ncor por at es 40 C. F. R.  Pt .  
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763,  Subpt .  E,  App.  E,  § 1. 7. 2. 1,  i s  t o pr ot ect  wor ker s and t he 

publ i c f r om ai r  pol l ut i on f r om asbest os.  Pr ohi bi t i ng t he 

di l ut i on of  ACM by aver agi ng t he asbest os cont ent  of  mul t i - l ayer  

syst ems ser ves t hat  pur pose. 11 

¶50 The i nt er pr et at i on suggest ed by Har enda,  and adopt ed 

by t he cour t  of  appeal s,  r uns cont r ar y t o t he pur pose of  t he 

r ul e.  At  or al  ar gument ,  t he St at e expl ai ned t hat  aver agi ng 

l ayer s woul d al l ow t hat  a l ayer  of  wal l  cont ai ni ng ( f or  exampl e)  

1. 9 per cent  asbest os woul d const i t ut e ACM i f  i t  wer e st andi ng 

al one,  but  not  const i t ut e ACM i f  at t ached t o a l ayer  of  wal l  

wi t h no asbest os.  The St at e expl ai ned,  however ,  t hat  whet her  t he 

asbest os- cont ai ni ng l ayer  i s at t ached t o a non- asbest os-

cont ai ni ng l ayer  does not  di mi ni sh t he amount  of  asbest os t hat  

                                                 
11 The di ssent  emphasi zes t he i mpor t ance of  " c l ear ,  

under st andabl e,  enf or ceabl e t est i ng met hods"  i n " an ar ea as 
cr uci al  as asbest os r emoval . "  Di ssent ,  ¶78.  I t  next  war ns t hat  
asbest os exposur e can l ead t o a " hor r i bl e deat h. "  I d. ,  ¶79.   I t  
advances t hat  " [ t ] he cur r ent  t est i ng met hods and pr ocedur es ar e 
danger ousl y i nef f ect i ve. "  I d. ,  ¶95.  Fi nal l y,  i t  c l ai ms t hat  t he 
c l ar i f i cat i ons " do not  act ual l y  pr ot ect  t he wor ker . "  I d. ,  ¶96.  
Despi t e t he di ssent ' s pur por t ed concer n f or  pr ot ect i ng t he 
wor ker ,  and i t s concer ns about  c l ar i t y,  hor r i bl e consequences,  
and danger ousl y i nef f ect i ve t est i ng met hods,  t he di ssent  
never t hel ess opt s f or  no meani ngf ul  r egul at i on what soever .  

I nst ead i t  woul d l eave i n pl ace an ambi guous r ul e.  I t  i s  
uncl ear  how t he St at e woul d r egul at e demol i t i on of  ACM i f  t he 
i nt er pr et i ve r ul e i s i nval i dat ed.  I t  woul d appear  t hat  under  t he 
di ssent ' s v i ew,  wor ker s woul d r ecei ve no pr ot ect i on i n t he 
demol i t i on mat er i al s i n whi ch some l ayer s cont ai n gr eat er  t han 
one per cent  ACM.  

The di ssent ' s r epl y t hat  t he maj or i t y " i nval i dat es t he 
subst ant i ve r ul e"  i s i ncor r ect .  I d. ,  ¶94 n. 14.  The r ul e i s 
val i d,  and t he cl ar i f i cat i ons addr ess i t s ambi gui t y.  
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di sper ses i nt o t he ai r  when a wor ker  st r i kes t he wal l  wi t h a 

hammer  or  a wr ecki ng bal l . 12 

¶51 The St at e' s and EPA' s i nt er pr et at i on i s al so r equi r ed 

i n or der  t o har moni ze t he l anguage of  § NR 447. 02( 1) ( b)  and 

§ 1. 7. 2. 1.  I t  i s  a basi c pr i nci pl e of  st at ut or y and 

admi ni st r at i ve r ul e const r uct i on t hat  " pr ovi s i ons r el at i ng t o 

t he same subj ect  mat t er  shoul d be r ead t oget her  and har moni zed 

when possi bl e. "  St at e v.  Mor f or d,  2004 WI  5,  ¶21,  268 Wi s.  2d 

300,  674 N. W. 2d 349.   

¶52 Sect i on 447. 02( 1) ( b)  st at es t hat  " ' Cat egor y I I  

nonf r i abl e ACM'  means any mat er i al "  t hat  cont ai ns gr eat er  t han 

one per cent  asbest os under  § 1. 7. 2. 1.  ( Emphasi s added. )  

Sect i on 1. 7. 2. 1 i s expl i c i t  t hat  wher e a sampl e cont ai ns 

di scr et e st r at a,  " each i s t r eat ed as a separ at e mat er i al . "  

( Emphasi s added. )  Readi ng t hese t wo pr ovi s i ons t oget her ,  

di scr et e st r at a must  be t r eat ed as separ at e mat er i al  under  

§ 1. 7. 2. 1,  and any mat er i al  cont ai ni ng gr eat er  t han one per cent  

asbest os i s ACM under  § NR 447. 02( 1) ( b) .  I t  t her ef or e f ol l ows 

                                                 
12 The cour t  of  appeal s r ej ect ed t hi s ar gument .  I t  

det er mi ned t hat  t he ar gument  l ed t o t he " absur d"  r esul t  t hat  a 
" massi vel y t hi ck wal l  wi t h an ext r emel y t hi n coat  of  pai nt "  
cont ai ni ng j ust  over  one per cent  asbest os coul d const i t ut e ACM.  
Har enda Ent er pr i ses,  297 Wi s.  2d 571,  ¶9 n. 4.  I t  i s  not  c l ear  
why t hi s i s an absur d r esul t .  As t he St at e expl ai ned at  or al  
ar gument ,  i f  a wor ker  st r i kes t he pai nt - cover ed wal l  wi t h a 
hammer  or  wr ecki ng bal l ,  t he amount  of  asbest os ent er i ng t he ai r  
woul d not  depend on whet her  t he mat er i al  under  t he pai nt  i s  
t hi ck or  t hi n.  Regar dl ess,  t he di f f i cul t y of  maki ng such 
det er mi nat i ons demonst r at es t he val ue of  def er r i ng t o an 
agency' s exper t i se i n i nt er pr et i ng i t s r egul at i ons.   
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t hat  a di scr et e st r at a cont ai ni ng gr eat er  t han one per cent  

asbest os i s ACM.   

¶53 I nt er pr et i ng t he r egul at i ons such t hat  a di scr et e 

st r at a i n a mul t i - l ayer  sampl e cannot  be ACM woul d r equi r e t hat  

" mat er i al "  have di f f er ent  meani ngs i n § 1. 7. 2. 1 and § NR 

447. 02( 1) ( b) .  However ,  i t  seems i mpl ausi bl e t hat  § NR 

447. 02( 1) ( b)  uses t he wor d " mat er i al "  t o mean one t hi ng,  but  

empl oys and di r ect l y r ef er s t o a t est  f or  ACM t hat  uses 

" mat er i al "  t o mean somet hi ng al t oget her  di f f er ent .  

¶54 Har enda ar gues,  however ,  t hat  t he EPA' s i nt er pr et at i on 

of  § 1. 7. 2. 1 cont r adi ct s t he sect i on because i t  r ender s t he 

second cl ause of  t he sent ence ( est i mat i ng t he asbest os cont ent  

of  t he ent i r e sampl e)  super f l uous.  Const r uct i on of  st at ut es and 

admi ni st r at i ve r ul es shoul d avoi d whenever  possi bl e 

i nt er pr et at i ons t hat  r ender  l anguage super f l uous.  Hut son v.  

St at e Per s.  Comm' n,  2003 WI  97,  ¶49,  263 Wi s.  2d 612,  655 

N. W. 2d 212.  Har enda' s ar gument  mi sses t he mar k f or  t wo r easons.   

¶55 Fi r st ,  i t s  ar gument  assumes t hat  " combi ni ng"  t he 

r esul t s f r om di scr et e l ayer s t o " y i el d an est i mat e of  asbest os 

cont ent  f or  t he whol e sampl e"  means aver agi ng t he r esul t s.  The 

EPA was cl ear  i n t he Januar y 1994 and December  1995 document s 

t hat  l ayer s coul d not  be aver aged as a means t o di l ut e l ayer s 

cont ai ni ng gr eat er  t han one per cent  asbest os.  59 Fed.  Reg.  542 

( Jan.  5,  1994) ;  60 Fed.  Reg.  65, 243 ( Dec.  19,  1995) .  The 

di scussi on of  aver agi ng t he asbest os cont ent s f or  mul t i pl e 

l ayer s occur s i n t he cont ext  of  pr ovi di ng t est er s t he 

oppor t uni t y t o do a pr el i mi nar y cost -  and t i me- savi ng t est  i n 
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or der  t o est abl i sh whet her  anal yzi ng di scr et e l ayer s i s 

necessar y.  I d.  

¶56 Second,  i t  i s  Har enda' s i nt er pr et at i on of  § 1. 7. 2. 1 

t hat  r ender s l anguage super f l uous.  I f  t he asbest os cont ent  of  an 

ent i r e mul t i - l ayer  sampl e i s t he onl y measur e r el evant  i n 

det er mi ni ng whet her  mat er i al  i s  ACM,  t her e woul d be no need t o 

t r eat  each l ayer  " as a separ at e mat er i al  so t hat  f i ber s ar e 

f i r st  i dent i f i ed and quant i f i ed i n t hat  l ayer  onl y. "  Mat er i al  

coul d be det er mi ned ACM wi t hout  anal yzi ng di scr et e st r at a.  

Har enda' s ar gument  i s unper suasi ve. 13 

¶57 We t her ef or e concl ude t hat  t he EPA' s Januar y 1994 and 

December  1995 cl ar i f i cat i ons ar e not  i nconsi st ent  wi t h t he 

l anguage of  § 1. 7. 2. 1.  We al so concl ude t hat  t he EPA' s 

i nt er pr et at i on i s not  c l ear l y er r oneous.  The EPA' s 

                                                 
13 The di ssent  st at es t hat  we concl ude t he l anguage i n 

§ 1. 7. 2. 1 " i s ambi guous because of  t he wor d ' combi ned. ' "  
Di ssent ,  ¶83.  I t  f ur t her  st at es t hat  t he 1994 and 1995 
st at ement s do not  " c l ar i f y t he al l eged ambi gui t y, "  i d. ,  ¶85 
( emphasi s added) ,  and " change t he anal ysi s f r om a mul t i - l ayer ed 
appr oach t o a s i ngl e- l ayer  appr oach. "  I d. ,  ¶88.  The di ssent ,  
however ,  negl ect s a subst ant i al  por t i on of  our  anal ysi s.   

As we di scuss i n t he t ext ,  t her e ar e t wo s i gni f i cant  
ambi gui t i es i n t he r ul e.  One concer ns t he wor d " combi ned. "  The 
ot her  ambi gui t y,  whi ch was apt l y descr i bed by t he c i r cui t  cour t ,  
i s  whet her  a v i ol at i on occur s when asbest os cont ent  f or  di scr et e 
l ayer s i s quant i f i ed or  whet her  a v i ol at i on occur s onl y af t er  
t he r esul t s f r om t he di scr et e l ayer s ar e " combi ned"  ( r egar dl ess 
of  what  " combi ned"  means) .  Whi l e t he di ssent  i s cor r ect  t hat  t he 
c l ar i f i cat i ons do not  f ul l y  expl ai n what  " combi ned"  means,  t hey 
di r ect l y addr ess t he ambi gui t y  r egar di ng what  aspect s of  t he 
t est  may gi ve r i se t o a v i ol at i on.  The di ssent ' s c l ai m t hat  t he 
c l ar i f i cat i ons " do not  addr ess t he al l eged ambi gui t y"  and t hus 
" changes"  t he anal ysi s i s t her ef or e mi st aken.   
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i nt er pr et at i on f ul f i l l s  t he pur pose of  t he asbest os r egul at i ons,  

wher eas t he al t er nat i ve i nt er pr et at i on Har enda pr oposes def eat s 

t hat  pur pose.  Mor eover ,  t he EPA' s v i ew i s suppor t ed by basi c 

pr i nci pl es of  st at ut or y const r uct i on.  Gi v i ng def er ence t o an 

agency' s i nt er pr et at i on of  i t s  own r ul e,  we concl ude t hat  t he 

i nt er pr et at i on of  § 1. 7. 2. 1 expl ai ned i n t he EPA' s Januar y 1994 

and December  1995 cl ar i f i cat i ons i s cont r ol l i ng.  14 

I V 

                                                 
14 Har enda f ur t her  mai nt ai ns t hat  i f  § 1. 7. 2. 1 i s uncl ear ,  

i t  i s  unconst i t ut i onal l y vague and t her ef or e voi d.  However ,  i t s  
ar gument  on t hi s poi nt  i s  br oadl y st at ed and not  suf f i c i ent l y 
devel oped.  I t  cont ends t hat  t he pr ovi s i on i s unconst i t ut i onal l y  
vague under  t he t est  set  f or t h i n St at e v.  McManus,  152 
Wi s.  2d 113,  135,  447 N. W. 2d 654 ( 1989) .  Accor di ng t o t hat  t est  
t he st at ut e or  r egul at i on must  gi ve " per sons of  or di nar y 
i nt el l i gence who seek t o avoi d i t s penal t i es f ai r  not i ce of  t he 
conduct  r equi r ed or  pr ohi bi t ed, "  and " must  pr ovi de st andar ds f or  
t hose who enf or ce t he l aws and adj udi cat e gui l t . "  I d.  

The st andar d Har enda ci t es appl i es t o cr i mi nal  s t at ut es and 
r egul at i ons.  See St at e v.  Hahn,  221 Wi s.  2d 670,  677,  586 
N. W. 2d 5 ( Ct .  App.  1998) .  However ,  Har enda has f ai l ed t o expl ai n 
why t hat  st andar d shoul d appl y r at her  t han t he st andar d f or  
cases i nvol v i ng c i v i l  penal t i es.  See Gr oss v .  Woodman' s Food 
Mkt . ,  2002 WI  App 295,  ¶¶56- 57,  259 Wi s.  2d 181,  655 N. W. 2d 718 
( c i t i ng Vi l l age of  Hof f man Est at es v.  Fl i psi de,  Hof f man Est at es,  
I nc. ,  455 U. S.  489,  498 ( 1982) ) .   

Addi t i onal l y,  at  or al  ar gument  Har enda acknowl edged t hat  
t he l abor at or i es conduct i ng t est s on i t s behal f  wer e advi sed t o 
use t he t est i ng met hods set  f or t h i n t he c l ar i f i cat i ons ( i . e. ,  
t he same t est s used by t he l abor at or i es conduct i ng t est s f or  t he 
St at e) .  I t  i s  uncl ear  how Har enda can now ar gue t hat  t he 
r egul at i ons f ai l  t o pr ovi de f ai r  not i ce and st andar ds f or  
enf or cement  when i t s l ab was advi sed t o use t he t est i ng met hod 
set  f or t h i n t he c l ar i f i cat i ons.  Because Har enda' s ar gument  t hat  
t he r egul at i ons ar e unconst i t ut i onal l y vague i s i nsuf f i c i ent l y 
devel oped,  we need not  addr ess i t  her e.  Kr i st i  L. M.  v.  Denni s 
E. M. ,  2007 WI  85,  ¶20 n. 7,  302 Wi s.  2d 185,  734 N. W. 2d 375.   
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¶58 Har enda al so ar gues t hat  t he c l ar i f i cat i ons i mpose new 

obl i gat i ons,  and absent  t he c l ar i f i cat i ons,  t her e woul d be no 

basi s f or  t he St at e' s enf or cement  act i on.  I t  cont ends t hat  t he 

c l ar i f i cat i ons ar e t her ef or e l egi s l at i ve r ul es,  and t hat  t hey 

ar e unenf or ceabl e because t hey wer e not  enact ed t hr ough t he 

pr oper  admi ni st r at i ve r ul e maki ng pr ocedur es pur suant  t o 5 

U. S. C.  § 553.  

¶59 Under  t he f eder al  Admi ni st r at i ve Pr ocedur es Act  ( APA) ,  

an agency may i ssue a l egi s l at i ve r ul e onl y i f  i t  uses t he not e 

and comment  pr ocedur e descr i bed i n 5 U. S. C.  § 553( b)  or  

est abl i shes an except i on under  5 U. S. C.  § 553( b) ( 3) ( B) .  Hemp 

I ndus.  Ass' n v.  DEA,  333 F. 3d 1082,  1087 ( 9t h Ci r .  2003) .  

However ,  an agency need not  f ol l ow t he not e and comment  

pr ocedur e i n or der  t o i ssue an i nt er pr et i ve r ul e.  I d.  A 

l egi s l at i ve r ul e pr omul gat ed wi t hout  compl yi ng wi t h t he 

pr ocedur es of  t he APA i s i nval i d.  I d.  I t  i s  not  di sput ed t hat  

t he c l ar i f i cat i ons wer e i ssued wi t hout  t he pr ocedur es r equi r ed 

t o i ssue a l egi s l at i ve r ul e.  Rat her ,  t he quest i on i s whet her  t he 

c l ar i f i cat i ons ar e i nt er pr et i ve or  l egi s l at i ve r ul es.   

¶60 The di f f er ence bet ween i nt er pr et i ve r ul es and 

l egi s l at i ve r ul es i s,  r oughl y speaki ng,  t hat  i nt er pr et i ve r ul es 

mer el y expl ai n subst ant i ve l aw,  and l egi s l at i ve r ul es cr eat e 

r i ght s,  i mpose obl i gat i ons,  or  ef f ect  a change i n exi st i ng l aw.  

Yesl er  Ter r ace Communi t y Counci l  v.  Ci sner os,  37 F. 3d 442,  449 

( 9t h Ci r .  1994) .  A r ul e i s l egi s l at i ve i f ,  " i n t he absence of  

t he r ul e,  t her e woul d not  be an adequat e l egi s l at i ve basi s f or  

enf or cement  act i on. "  Hemp I ndus.  Ass' n,  333 F. 3d at  1087.  
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However ,  as not ed above,  i nt er pr et i ve r ul es and l egi s l at i ve 

r ul es l i e upon a " hazy cont i nuum"  and di st i ngui shi ng t hem i s a 

case- speci f i c  endeavor .  Amer i can Hospi t al  Ass' n,  834 F. 2d at  

1045.  

¶61 Har enda ci t es t o a r ecent ,  unpubl i shed case f r om 

Sout her n Cal i f or ni a i n suppor t  of  i t s  c l ai m t hat  t he 

c l ar i f i cat i ons ar e l egi s l at i ve r ul es.  I n U. S.  v.  San Di ego Gas & 

El ect r i c Co. ,  2006 LEXI S 84856 ( S. D.  Cal .  Nov.  21,  2006)  

( SDG&E) ,  San Di ego Count y sued San Di ego Gas and El ect r i c f or  

v i ol at i ng asbest os wor k pr act i ce st andar ds.  I d.  at  4.  The 

count y ' s i ndi ct ment  st at ed t hat  t he al l eged ACM cont ai ned 

mul t i pl e l ayer s and was t est ed f or  asbest os accor di ng t o t he 

met hod out l i ned i n t he c l ar i f i cat i ons.  That  i s,  t he count y ' s 

t est  woul d f i nd t hat  t he mat er i al  i s  ACM i f  " any of  t he l ayer s,  

st andi ng al one .  .  .  [ cont ai ns]  over  1% asbest os and [ i s]  

f r i abl e. "  I d.  at  9.   

¶62 The cour t  det er mi ned t hat  t he " s i ngl e- l ayer "  met hod 

descr i bed i n t he c l ar i f i cat i ons conf l i c t s wi t h t he t est  set  

f or t h i n § 1. 7. 2. 1.  I t  i nt er pr et ed t he § 1. 7. 2. 1 t est  t o mean 

t hat  " mat er i al  i s  not  r egul at ed unl ess t he combi ned r esul t  

y i el ds mor e t han 1 per cent  asbest os. "  I d.  at  22.  The cour t  

t her ef or e hel d t hat  t he gover nment ' s f ai l ur e t o al l ege t hat  

mul t i - l ayer ed mat er i al  cont ai ned gr eat er  t han one per cent  

asbest os as det er mi ned by aver agi ng t he asbest os cont ent  of  t he 

l ayer s was f at al  t o i t s i ndi ct ment .  I d.  at  27- 28.  

¶63 The cour t ' s  concl usi on i n SDG&E,  however ,  t ur ns on an 

i nt er pr et at i on of  § 1. 7. 2. 1 t hat  we have r ej ect ed.  As expl ai ned 
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above,  i t  i s  our  det er mi nat i on t hat  a r easonabl e i nt er pr et at i on 

of  § 1. 7. 2. 1 i s t hat  mul t i - l ayer  mat er i al  i s  ACM i f  a s i ngl e 

l ayer  has an asbest os cont ent  of  gr eat er  t han one per cent .  That  

i nt er pr et at i on i s suppor t ed by EPA' s c l ar i f i cat i ons,  t he 

mani f est  pur pose of  t he r ul e,  and pr i nci pl es of  st at ut or y 

const r uct i on. 15 Fur t her ,  t he SDG&E cour t  uncr i t i cal l y adopt s t he 

v i ew,  whi ch we r ej ect ,  t hat  i n § 1. 7. 2. 1 " combi ne"  means 

aver age.  

¶64 Mor eover ,  § 1. 7. 2. 1 pr ovi des an adequat e basi s f or  t he 

enf or cement  act i on even wi t hout  t he c l ar i f i cat i ons.  As we 

di scuss above,  § 1. 7. 2. 1 i s  ambi guous,  and t he EPA' s 

i nt er pr et at i on i s consi st ent  wi t h t he sect i on.   Speci f i cal l y,  

§ 1. 7. 2. 1 suppor t s t he i nt er pr et at i on t hat  i f  a s i ngl e l ayer  of  

a mul t i - l ayer  sampl e cont ai ns gr eat er  t han one per cent  asbest os,  

t he mat er i al  i s  ACM.  Al so as out l i ned above,  t hat  i nt er pr et at i on 

i s suppor t ed by t he pur pose of  t he r egul at i ons and basi c 

pr i nci pl es of  const r uct i on.   

¶65 Fi nal l y,  we ar e mi ndf ul  t hat  t he EPA char act er i zed t he 

1994 and 1995 st at ement s as " c l ar i f i cat i ons t o t he f i nal  r ul e"  

r at her  t han r ul es.  When cour t s consi der  an agency' s 

char act er i zat i on of  i t s  act i ons t hey " gener al l y gi ve def er ence 

t o t he agency' s v i ews. "  Bever l y Heal t h & Rehab. ,  223 F.  Supp.  2d 

                                                 
15 Si mi l ar l y,  t he di ssent  mai nt ai ns t hat  t he c l ar i f i cat i ons 

do not  appl y because t hey have not  been f or mal l y adopt ed by t he 
DNR.  Di ssent ,  ¶¶90- 91.  However ,  t he di ssent ' s ar gument  r est s on 
a f aul t y pr emi se.  The DNR must  f or mal l y adopt  onl y l egi s l at i ve 
r ul es.  For  t he r easons out l i ned i n t he t ext ,  t he c l ar i f i cat i ons 
ar e i nt er pr et i ve r ul es t hat  do not  r equi r e f or mal  adopt i on.    
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at  103.   The EPA' s v i ew suppor t s our  concl usi on t hat  t he 

st at ement s ar e i nt er pr et i ve r ul es r at her  t han l egi s l at i ve r ul es.  

We t her ef or e det er mi ne t hat ,  cont r ar y t o SDG&E,  § 1. 7. 2. 1 

pr ovi des an adequat e l egi s l at i ve basi s f or  t he St at e' s 

enf or cement  act i on. 16 The cl ar i f i cat i ons ar e not  l egi s l at i ve 

r ul es.  Rat her ,  t hey ar e val i d i nt er pr et i ve r ul es.  

V 

¶66 We t ur n f i nal l y t o Har enda' s due pr ocess ar gument .  

Har enda cont ends t hat  i t s pr e- demol i t i on sampl i ng and t est i ng 

sat i sf i ed t he appl i cabl e r egul at i ons and i ndi cat ed t hat  t he 

mat er i al  i n t he di sput ed ar ea was not  ACM.  I t  f ur t her  mai nt ai ns 

t hat  t he di f f er ences bet ween t he r esul t s of  i t s  t est s on t he 

spl i t  sampl es and t he St at e' s t est s on t he spl i t  sampl es cr eat e 

an i ssue of  f act  as t o whet her  t he mat er i al  f r om t he di sput ed 

ar ea was ACM.  Thus,  i t  ar gues t hat  t he c i r cui t  cour t  gr ant ed t he 

St at e' s mot i on f or  summar y j udgment  on t he basi s of  " conf l i c t i ng 

t est  r esul t s. "  I t  mai nt ai ns t hat  t he deci s i on was t her ef or e 

ar bi t r ar y,  and i t  v i ol at ed Har enda' s r i ght  t o due pr ocess.   

                                                 
16 Har enda asser t s  t hat  t he " St at e admi t s t hat ,  wi t hout  t he 

subst ant i ve changes .  .  .  ef f ect ed by t he Cl ar i f i cat i ons,  i t  
l oses t hi s case .  .  .  [ and]  admi t s t hat  i t  can onl y est abl i sh a 
v i ol at i on i f  t he Cl ar i f i cat i on t est i ng met hod i s  used. "  At  or al  
ar gument  t he St at e r ej ect ed t hi s  char act er i zat i on of  i t s  v i ew.  
The St at e' s v i ew,  i t  expl ai ned,  i s t hat  t he c l ar i f i cat i ons do 
not  ef f ect  subst ant i ve change at  al l .  Rat her ,  t he St at e admi t s 
t hat  t he aver age asbest os cont ent  of  t he sampl es f r om t he 
di sput ed ar ea i s l ess t han one per cent .   
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¶67 Har enda' s cont ent i on t hat  t he c i r cui t  cour t ' s  deci s i on 

was ar bi t r ar y i s  unper suasi ve.  I t s due pr ocess ar gument  i s t hus 

wi t hout  f oundat i on.  

¶68 The ci r cui t  cour t  based i t s deci s i on on a f our - el ement  

t est  as set  f or t h i n Nat i onal  Can,  126 F.  Supp.  2d 521:  

I n or der  t o est abl i sh l i abi l i t y  under  t he asbest os 
NESHAP,  t he gover nment  must  pr ove t hat  1)  [ Amer i can 
Can]  was an owner  or  oper at or  of  a f aci l i t y ,  2)  a 
r enovat i on occur r ed,  3)  asbest os was r emoved or  
st r i pped wi t hout  compl yi ng wi t h t he r equi r ement s and 
pr act i ces del i neat ed i n t he asbest os NESHAP,  and 4)  a 
j ur i sdi ct i onal  amount  of  asbest os was di st ur bed.   

I d.  at  525,  not e 1 ( c i t i ng 40 C. F. R.  § 61. 140 et  seq. )  

¶69 Under  t he above t est ,  owner s and oper at or s ar e 

st r i ct l y l i abl e f or  asbest os abat ement  r egul at i on v i ol at i ons 

occur r i ng at  t hei r  r egul at ed f aci l i t i es.  The St at e does not  have 

t o pr ove any negl i gence or  i nt ent  t o v i ol at e t he r egul at i on.  As 

st at ed i n Uni t ed St at es v.  B & W I nv.  Pr oper t i es,  38 F. 3d 362 

( 7t h Ci r .  1994) :  

Havi ng been deemed an owner  or  oper at or ,  [ t he 
def endant ]  has no val i d chal l enge agai nst  appl i cat i on 
of  t he Act ,  r egar dl ess of  how mi ni mal  t he company' s 
r esponsi bi l i t i es or  knowl edge may act ual l y have been.  
The Act  i mposes st r i ct  l i abi l i t y  on al l  owner s and 
oper at or s of  pr oper t i es i n v i ol at i on of  t he Act .  

I d.  at  367.  

¶70 The par t i es have st i pul at ed t hat  Har enda i s an 

oper at or  of  a f aci l i t y .  Ther e i s al so no di sput e t hat  a 

r enovat i on occur r ed and t hat  r emoval  of  mat er i al  f r om t he 

di sput ed ar ea occur r ed wi t hout  f ol l owi ng t he pr ocedur es out l i ned 

i n chapt er  447.  Fur t her ,  Har enda does not  cont est  t hat  i f  t he 
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mat er i al  r emoved f r om t he di sput ed ar ea i s ACM,  a j ur i sdi ct i onal  

amount  of  asbest os was di st ur bed. 17 The i ssue i s whet her  t he 

mat er i al  r emoved f r om t he di sput ed ar ea i s ACM.  

¶71 Har enda i s cor r ect  t hat  t he St at e has of f er ed no 

ar gument  t hat  Har enda f ai l ed t o conduct  i t s pr e- demol i t i on 

sampl i ng and t est i ng accor di ng t o t he r egul at i ons.  I n f act ,  t he 

St at e of f er s no opi ni on on t he i ssue.  I nst ead,  t he St at e asser t s 

t hat  l i abi l i t y  does not  depend on whet her  an owner  or  oper at or  

conduct s pr e- demol i t i on sampl i ng t est i ng i n accor d wi t h t he 

r egul at i ons.    

¶72 The St at e i s cor r ect .  The el ement s set  f or t h above do 

not  r equi r e t hat  t he owner  or  oper at or  sampl e or  t est  

i mpr oper l y,  and Har enda of f er s  no ar gument  t hat  sampl i ng and 

t est i ng accor di ng t o t he r egul at i ons i s a def ense.  Thus,  i n t he 

                                                 
17 Wi sconsi n Admi n.  Code § NR 447. 06( 2)  est abl i shes t he 

amount s of  ACM t hat  t r i gger  measur es i n §§ NR 447. 07 and 447. 08.  
I t  pr ovi des i n r el evant  par t :  

( 2)  APPLI CABI LI TY.  The r equi r ement s of  ss.  NR 447. 07 
and 447. 08 appl y t o each owner  or  oper at or  of  a 
demol i t i on or  r enovat i on act i v i t y,  i ncl udi ng t he 
r emoval  of  RACM as f ol l ows:  

( a)  I n a f aci l i t y  bei ng demol i shed,  al l  t he 
r equi r ement s of  ss.  NR 447. 07 and 447. 08 appl y,  except  
as pr ovi ded i n par .  ( c) ,  i f  t he combi ned amount  of  
RACM meet s any of  t he f ol l owi ng:  

1.  At  l east  80 l i near  met er s ( 260 l i near  f eet )  on 
pi pes or  at  l east  15 squar e met er s ( 160 squar e f eet )  
on ot her  f aci l i t y  component s;  or  

2.  At  l east  one cubi c met er  ( 35 cubi c f eet )  of f  of  
f aci l i t y  component s wher e t he l engt h or  ar ea coul d not  
be measur ed pr evi ousl y.   
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pr esent  case l i abi l i t y  depends on whet her  t he mat er i al  di st ur bed 

was ACM,  not  on t he qual i t y of  Har enda' s pr e- demol i t i on sampl i ng 

and t est i ng.   

¶73 Har enda' s ar gument  t hat  t he c i r cui t  cour t  made an 

ar bi t r ar y choi ce bet ween " duel i ng t est  r esul t s"  i s  s i mi l ar l y 

unper suasi ve.  I t  makes much of  t he f act  t hat  t he t est s of  t he 

spl i t  sampl es conduct ed f or  t he St at e and f or  Har enda had 

di f f er ent  r esul t s.  Har enda cont ends t hat  such " anal yt i c 

var i abi l i t y"  i n t est i ng r esul t s under mi nes t he basi s of  t he 

c i r cui t  cour t ' s  deci s i on and r ender s i t  ar bi t r ar y.  

 ¶74 I t  i s  cor r ect  t hat  Har enda' s t est s i ndi cat ed t hat  one 

mor e sampl e cont ai ned ACM t han t he St at e' s t est ,  and i t  i s  al so 

cor r ect  t hat  t he t est s di f f er ed wi t h r espect  t o t he pr eci se 

amount  of  asbest os i n some sampl es.  However ,  t he sampl es ar e not  

" duel i ng"  wi t h r espect  t o whet her  t he mat er i al  was ACM under  t he 

r egul at i ons.  The t est s on t he spl i t  sampl es conduct ed f or  

Har enda and t he t est s on t he spl i t  sampl es conduct ed f or  t he 

St at e bot h came back posi t i ve f or  ACM.  Regar dl ess of  " anal yt i c 

var i abi l i t y , "  t he t wo set s of  t est s wer e consi st ent  i n t he 

r el evant  r espect ,  namel y,  whet her  t he mat er i al  was ACM.  

¶75 Har enda' s pr e- demol i t i on sampl i ng and t est i ng was t he 

onl y set  of  t est s t hat  di d not  i ndi cat e t hat  mat er i al  f r om t he 

di sput ed ar ea was ACM.  The St at e' s t est  dur i ng demol i t i on 

i ndi cat ed t hat  t he mat er i al  was ACM,  and t he St at e' s t est  af t er  

demol i t i on was hal t ed i ndi cat ed t hat  t he mat er i al  was ACM.  

Fur t her ,  bot h t he St at e' s and Har enda' s t est s on t he spl i t  

sampl es i ndi cat ed t hat  t he mat er i al  was ACM.  The par t i es have 
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st i pul at ed t hat  t he t est s wer e accur at e wi t hi n t hei r  t est i ng 

met hod.  Thus,  t he ar r ay of  posi t i ve t est s i s suf f i c i ent  t o show 

t he pr esence of  ACM.   

¶76 Accor di ngl y,  we det er mi ne t hat  t her e was not hi ng 

ar bi t r ar y i n t he c i r cui t  cour t ' s  concl usi on t hat  t he t est s  

showed t hat  t he mat er i al  f r om t he di sput ed ar ea was ACM.  Har enda 

t her ef or e has no basi s f or  a c l ai m t hat  t he deci s i on v i ol at ed 

i t s r i ght  t o due pr ocess.   

VI  

¶77 I n sum,  we det er mi ne,  f i r st ,  t hat  t he l anguage of  

§ 1. 7. 2. 1 i s ambi guous.  Gi vi ng def er ence t o an agency' s 

i nt er pr et at i on of  i t s  own r ul e,  we concl ude t hat  t he EPA' s 

i nt er pr et at i on i s cont r ol l i ng because i t  i s  nei t her  i nconsi st ent  

wi t h § 1. 7. 2. 1 nor  c l ear l y er r oneous.  We f ur t her  det er mi ne t hat  

t he c l ar i f i cat i ons do not  const i t ut e i mper mi ssi bl e r ul e maki ng;  

r at her ,  t hey ar e val i d i nt er pr et i ve r ul es.  Fi nal l y,  we det er mi ne 

t hat  t he c i r cui t  cour t ' s  j udgment  does not  v i ol at e Har enda' s 

subst ant i ve due pr ocess r i ght s.  We t her ef or e r ever se t he cour t  

of  appeal s.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.   
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¶78 ANNETTE KI NGSLAND ZI EGLER,  J.  (dissenting).  I n an 

ar ea as cr uci al  as asbest os r emoval ,  i t  i s  i mpor t ant  t o have 

cl ear ,  under st andabl e,  enf or ceabl e t est i ng met hods.   I n gener al ,  

c l ar i f i cat i ons may be a usef ul  gui de,  but  t he " c l ar i f i cat i ons"  

i n t hi s case ar e i nconsi st ent  wi t h t he pl ai n l anguage of  t he 

r ul e and mor e t han i nt er pr et i ve gui del i nes.   I n f act ,  t he 

" c l ar i f i cat i ons"  ef f ect  a subst ant i ve change r at her  t han cl ar i f y  

t he al l eged ambi gui t y i n t he 1990 r ul e.   Despi t e t he f act  t hat  

t he " c l ar i f i cat i ons"  do not  c l ar i f y t he al l eged ambi gui t y,  ar e 

cont r ar y t o t he pr omul gat ed r ul e,  and wer e not  adopt ed i n t hi s 

st at e,  t he maj or i t y st i l l  gi ves t hem t he f or ce of  l aw.   As a 

r esul t ,  I  must  r espect f ul l y di ssent .    

I  

¶79 Asbest os i s a gr oup of  mi ner al s  t hat  nat ur al l y  occur  

as f i ber s.   I t  has been wi del y used i n many i ndust r i al  pr oduct s 

such as f l oor i ng,  t ext i l es,  and i nsul at i on. 1  Exposur e t o 

asbest os can l ead t o mesot hel i oma,  whi ch i s a r ar e f or m of  

cancer  t hat  af f ect s t he pr ot ect i ve sac of  most  i nt er nal  or gans 

such as t he l ungs.   " Most  peopl e who devel op mesot hel i oma have 

wor ked on j obs wher e t hey i nhal ed asbest os par t i c l es. " 2  

Sympt oms,  however ,  may not  appear  unt i l  30 t o 50 year s af t er  

exposur e.   The i nci dence of  t hi s r ar e cancer  has i ncr eased over  

t he past  20 year s but  may be s t abi l i z i ng now.   Once sympt oms 

                                                 
1 Nat i onal  Cancer  I nst i t ut e,  U. S.  Nat i onal  I nst i t ut es of  

Heal t h,  Mesot hel i oma:  Quest i ons and Answer s,  avai l abl e at  
ht t p: / / www. cancer . gov/ cancer t opi cs/ f act sheet / Si t es-
Types/ mesot hel i oma.  

2 I d.  
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appear  and t he cancer  i s di agnosed,  t he di sease i s of t en ver y 

advanced. 3  Mesot hel i oma i s of t en associ at ed wi t h a hor r i bl e 

deat h.    

I I  

¶80 The Cl ean Ai r  Act  r egul at es hazar dous pol l ut ant s,  such 

as asbest os.   42 U. S. C. A.  § 7412 ( West  1999) .   The Envi r onment al  

Pr ot ect i on Agency ( EPA)  enact ed t he Nat i onal  Emi ssi on St andar ds 

f or  Hazar dous Ai r  Pol l ut ant s ( NESHAP)  pur suant  t o i t s aut hor i t y 

under  § 7412.   I n 1973,  t he EPA pr omul gat ed t he f i r st  asbest os 

NESHAP r egul at i on.   See 38 Fed.  Reg.  8, 820,  8, 826- 30 ( Apr .  6,  

1973) .   The asbest os NESHAP speci f i es pr ocedur es f or  r emovi ng 

cer t ai n asbest os mat er i al s.   40 C. F. R.  Pt .  61,  Subpt .  M,  

§ 61. 145.   The 1973 r egul at i on under went  s i gni f i cant  changes i n 

1990 i n or der  t o " enhance enf or cement  and pr omot e compl i ance 

wi t h t he cur r ent  st andar d wi t hout  al t er i ng t he st r i ngency of  

exi st i ng cont r ol s. "   55 Fed.  Reg.  48, 406,  48, 406 ( Nov.  20,  

1990) .    

¶81 Fol l owi ng t he pr oper  r ul e- maki ng pr ocess,  t he EPA 

est abl i shed t he " I nt er i m Met hod"  f or  det er mi ni ng asbest os 

cont ent  i n bul k sampl es. 4  See i d.  at  48, 415;  40 C. F. R.  Pt .  763,  

                                                 
3 Amer i can Cancer  Soci et y,  ACS:  What  ar e t he Key St at i st i cs 

about  Mal i gnant  Mesot hel i oma?,  avai l abl e at  
ht t p: / / www. cancer . or g/ docr oot / CRI / cont ent / CRI _2_4_1X_What _ar e_t h
e_key_st at i st i cs_f or _mal i gnant _mesot hel i oma_29. asp?si t ear ea=,  
r evi s i on 10/ 19/ 06.  

4 Sect i on 1. 7. 2. 1,  Gr oss Exami nat i on,  pr ovi des:  

Bul k sampl es of  bui l di ng mat er i al s t aken f or  t he 
i dent i f i cat i on and quant i t at i on of  asbest os ar e f i r st  
exami ned f or  homogenei t y at  l ow magni f i cat i on wi t h t he 
ai d of  a st er eomi cr oscope.   The cor e sampl e may be 
exami ned i n i t s  cont ai ner  or  car ef ul l y r emoved f r om 
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Subpt .  E,  App.  E,  § 1. 7. 2. 1,  Gr oss Exami nat i on.   The DNR 

i ncor por at ed by r ef er ence t he 1990 t est i ng met hod,  but  i t  di d 

not  so i ncor por at e t he 1994 and 1995 cl ar i f i cat i ons. 5  The 1990 

met hod seems t o r equi r e t he f ol l owi ng:  ( 1)  exami ne t he cor e 

sampl e f or  homogenei t y;  ( 2)  i f  t he sampl e i s homogeneous,  

i dent i f y f i ber s and quant i f y asbest os cont ent  f or  t he sampl e;  

( 3)  when di scr et e st r at a ar e i dent i f i ed,  t he f i ber s i n each 

l ayer  ar e i dent i f i ed and quant i f i ed;  " and t hen"  ( 4)  af t er  t he 

l ayer s ar e quant i f i ed,  t he r esul t s of  each l ayer  ar e combi ned t o 

y i el d an est i mat e of  asbest os cont ent  f or  t he whol e sampl e.   

See,  e. g. ,  St at e v.  Har enda Ent er s. ,  I nc. ,  2006 WI  App 230,  ¶4,  

297 Wi s.  2d 571,  724 N. W. 2d 434.     

¶82 The pl ai n l anguage of  t he 1990 r ul e i s i nst r uct i ve.   

I t  does not  st op at  t he anal ysi s  of  each l ayer .   I t  r eads:  " and 

t hen t he r esul t s f or  each l ayer  ar e combi ned t o y i el d an 

est i mat e of  asbest os cont ent  f or  t he whol e sampl e. "  ( Emphasi s 

                                                                                                                                                             
t he cont ai ner  ont o a gl assi ne t r ansf er  paper  or  c l ean 
gl ass pl at e.   I f  possi bl e,  not e i s made of  t he t op and 
bot t om or i ent at i on.  When di scr et e st r at a ar e 
i dent i f i ed,  each i s t r eat ed as a separ at e mat er i al  so 
t hat  f i ber s ar e f i r st  i dent i f i ed and quant i f i ed i n 
t hat  l ayer  onl y,  and t hen t he r esul t s f or  each l ayer  
ar e combi ned t o y i el d an est i mat e of  asbest os cont ent  
f or  t he whol e sampl e.  

40 C. F. R.  Pt .  763,  Subpt .  E,  App.  E,  § 1. 7. 2. 1.  ( Emphasi s 
added. )   

5 The 1990 t est i ng met hod,  unl i ke t he c l ar i f i cat i ons,  was 
i ncor por at ed by r ef er ence on December  4,  1994.   See Wi s.  Admi n.  
Code § NR 484. 04( 28)  ( Jul y 2007)  ( i ncor por at i ng by r ef er ence 40 
C. F. R.  Pt .  763,  Subpt .  E,  App.  E,  § 1 f or  §§ NR 447. 02( 1) ( a)  and 
( b) ,  447. 02( 16) ,  447. 02( 27) ,  447. 02( 36) ,  447. 09( 1) ( a)  
and( b) ( i nt r o) ) .  
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added. )   I f  t he r ul e was i nt ended t o r equi r e r emoval  when any 

one l ayer  was over  one per cent ,  t he r ul e woul d not  need t he l ast  

c l ause,  whi ch r equi r es t hat  l ayer s be combi ned t o y i el d a r esul t  

f or  t he whol e sampl e.    

¶83 The maj or i t y,  however ,  concl udes t hat  t he l anguage i n 

§ 1. 7. 2. 1 i s ambi guous because of  t he wor d " combi ned. "   See 

maj or i t y op. ,  ¶¶29- 36.   As a r esul t ,  t he maj or i t y r el i es on t he 

1994 and 1995 EPA cl ar i f i cat i ons,  whi ch under mi ne t he pl ai n 

l anguage of  t he pr oper l y pr omul gat ed 1990 r ul e. 6  The maj or i t y 

accept s t he t wo EPA " cl ar i f i cat i ons"  even t hough t hey do not  

have t he f or ce of  l aw,  ar e cont r ar y t o t he pl ai n l anguage of  t he 

r ul e,  and r ead t he " combi ned"  r equi r ement  out  of  exi st ence.   See 

maj or i t y op. ,  ¶¶38- 49.   Because t he cl ar i f i cat i ons ( 1)  do not  

c l ar i f y t he ambi gui t y;  ( 2)  wer e not  pr oper l y pr omul gat ed and ar e 

not  t he l aw of  t hi s st at e;  and ( 3)  f ai l  t o f ul l y  pr ot ect  t he 

wor ker ,  I  must  di ssent .   

                                                 
6 The maj or i t y def er s t o t he agency' s i nt er pr et at i on 

st at i ng,  " [ a] n admi ni st r at i ve agency' s i nt er pr et at i on of  i t s  own 
r egul at i ons i s cont r ol l i ng ' unl ess t he i nt er pr et at i on i s 
i nconsi st ent  wi t h t he l anguage of  t he r egul at i on or  i s c l ear l y 
er r oneous. ' "   See maj or i t y op. ,  ¶25 ( c i t i ng Or i on Fl i ght  Ser vs. ,  
I nc.  v.  Basl er  Fl i ght  Ser v. ,  2006 WI  51,  290 Wi s.  2d 421,  714 
N. W. 2d 130.   Because t he agency' s i nt er pr et at i on i s i nconsi st ent  
wi t h t he pr oper l y pr omul gat ed r ul e,  I  gi ve no def er ence t o t he 
agency' s i nt er pr et at i on.   See par t  B of  t hi s di ssent .   However ,  
as t he cour t  of  appeal s so apt l y st at ed,  " [ i ] r r espect i ve of  what  
l evel  of  def er ence i s appr opr i at e,  [ ]  an agency i nt er pr et at i on 
may not  t r ump a st at ut e' s c l ear  l anguage. "   St at e v.  Har enda 
Ent er s. ,  I nc. ,  2006 WI  App 230,  ¶¶8- 9,  297 Wi s.  2d 571,  724 
N. W. 2d 434.   
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A 

¶84 Even i f  we l ook t o t he 1994 and 1995 cl ar i f i cat i ons 

and i gnor e t he f act  t hat  t he DNR di d not  adopt  t he 

c l ar i f i cat i ons but  adopt ed onl y t he 1990 r ul e,  t he 

c l ar i f i cat i ons s t i l l  do not  c l ar i f y t he al l eged ambi gui t y of  

what  " combi ned"  means.   I n 1994 and 1995,  t he EPA pr oduced 

" c l ar i f i cat i ons"  f or  t he 1990 r ul e.   The Januar y 5,  1994,  

c l ar i f i cat i on br i ef l y expl ai ned,  " when a sampl e consi st s of  t wo 

or  mor e di st i nct  l ayer s or  mat er i al s,  each l ayer  shoul d be 

t r eat ed separ at el y and t he r esul t s r epor t ed by l ayer  ( di scr et e 

st r at um) . "   59 Fed.  Reg.  542 ( Jan.  5,  1994) .   Even i f  t hi s i s an 

expl anat i on,  i t  st i l l  f ai l s  t o expl ai n what  act i ons shoul d be 

t aken t o combi ne l ayer s t o y i el d an est i mat e f or  t he whol e 

sampl e.  

¶85 To add t o t he conf usi on,  t he second cl ar i f i cat i on,  

i ssued i n 1995,  st at es t hat  combi ni ng l ayer s was never  al l owed.   

That  cont ent i on,  however ,  i s  c l ear l y cont r ar y  t o t he pl ai n 

l anguage of  t he r ul e.   The 1995 cl ar i f i cat i on st at es t hat  t he 

" unwr i t t en pol i cy"  of  t he EPA dat i ng back t o t he 1970s " was t hat  

each l ayer  i n a mul t i - l ayer ed syst em was t o be anal yzed as a 

separ at e mat er i al  ( no aver agi ng or  di l ut i on by combi ni ng l ayer s 

of  asbest os- cont ai ni ng mat er i al  wi t h nonasbest os- cont ai ni ng 

mat er i al  was al l owed) . "   60 Fed.  Reg.  65, 243 ( Dec.  19,  1995) .   

Whi l e t hi s new t est ——t he si ngl e l ayer  appr oach——may be a bet t er  

appr oach,  i t  i s  cont r ar y t o t he 1990 r ul e' s pl ai n l anguage.   
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Rat her  t han cl ar i f y t he al l eged ambi gui t y,  t he c l ar i f i cat i ons 

cr eat e a new and di st i nct  r ul e.   

B 

¶86 Under  our  syst em of  gover nment ,  any enf or ceabl e r ul e,  

however ,  must  be vet t ed t hr ough t he pr oper  r ul e- maki ng pr ocess.   

The r ul e- maki ng pr ocess i s an i mpor t ant  par t  of  our  democr acy.   

I t  gi ves i nt er est ed par t i es t he oppor t uni t y t o be hear d.   The 

Admi ni st r at i ve Pr ocedur es Act  gover ns t he pr omul gat i on of  new 

f eder al  agency r ul es,  5 U. S. C. A.  § 553,  and chapt er  227 of  t he 

Wi sconsi n St at ut es gover ns t he pr omul gat i on of  Wi sconsi n agency 

r ul es.   Rul es must  be subj ect ed t o a not i ce and comment  per i od 

bef or e t hey may t ake ef f ect .   5 U. S. C. A.  § 553( b)  and ( c) ;  Wi s.  

St at .  §§ 227. 16- 227. 19.   The not i ce and comment  per i od occur r ed 

at  t he st at e and f eder al  l evel  f or  t he 1990 r ul e,  but  i t  never  

occur r ed wi t h r espect  t o t he 1994 and 1995 cl ar i f i cat i ons.   

Because t he cl ar i f i cat i ons ef f ect  subst ant i ve change and cr eat e 

a new r ul e,  t he r ul e- maki ng pr ocess was r equi r ed.      

¶87 When a r ul e i s i nt er pr et i ve r at her  t han subst ant i ve,  

t he r ul e i s except ed f r om t he not i ce and comment  per i od 

r equi r ement s.   5 U. S. C. A.  § 553( c) .   Whet her  a r ul e i s  

subst ant i ve r at her  t han i nt er pr et i ve,  however ,  depends upon 

whet her  i t  cr eat es r i ght s,  assi gns dut i es,  or  i mposes new 

obl i gat i ons.   See Hemp I ndus.  Ass' n v.  Dr ug Enf or cement  Admi n. ,  

333 F. 3d 1082,  1087 ( 9t h Ci r .  2003)  ( concl udi ng ( 1)  t hat  a 

l egi s l at i ve or  subst ant i ve r ul e pr omul gat ed wi t hout  f ol l owi ng 

t he r ul e- maki ng r equi r ement s i s i nval i d;  and ( 2)  t hat  a r ul e i s 
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l egi s l at i ve or  subst ant i ve i f  i t  i mposes new obl i gat i ons or  

changes exi st i ng l aw) . 7   

¶88 Her e,  t her e can be no quest i on t hat  t he 1994 and 1995 

cl ar i f i cat i ons ef f ect  a subst ant i ve change t o t he l aw,  i mpose 

new obl i gat i ons on compani es such as Har enda,  and cr eat e 

s i gni f i cant  c i v i l  or  cr i mi nal  l i abi l i t y .   The " c l ar i f i cat i ons"  

change t he anal ysi s f r om a mul t i - l ayer ed appr oach t o a s i ngl e-

l ayer  appr oach.   Thi s changes t he r ul e——wi t hout  f ol l owi ng pr oper  

r ul e- maki ng pr ocedur es——because i nst ead of  a quant i t y of  

asbest os f or  t he whol e sampl e gi v i ng r i se t o an obl i gat i on f or  

speci al  r emoval  pr ocedur es,  a company,  such as Har enda,  must  

f ol l ow speci al  r emoval  pr ocedur es when onl y one l ayer  out  of  

many cont ai ns gr eat er  t han one per cent  asbest os.   Because t he 

cl ar i f i cat i ons i mpose new obl i gat i ons upon compani es such as 

Har enda,  t he c l ar i f i cat i ons change t he r ul es gover ni ng asbest os 

                                                 
7 See al so Yesl er  Ter r ace Cmt y.  Counci l  v.  Ci sner os,  37 F. 3d 

442,  449 ( 9t h Ci r .  1994)  ( di scussi ng t he di f f er ence bet ween 
i nt er pr et i ve and l egi s l at i ve r ul es) ;  El i zabet h Wi l l i ams,  What  
const i t ut es " i nt er pr et at i ve r ul e"  of  agency so as t o exempt  such 
act i on f r om not i ce r equi r ement s of  Admi ni st r at i ve Pr ocedur e Act  
( 5 USCS § 553( b) ( 3) ( A) ,  126 A. L. R.  Fed.  347 ( 1995) .    
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t est i ng. 8  I n f act ,  t he St at e seems t o concede t hat  t he 

c l ar i f i cat i ons change t he r ul e;  t he St at e admi t s  t hat  i t  cannot  

meet  i t s bur den of  pr oof  i f  t he c l ar i f i cat i ons ar e not  t he l aw. 9  

Thus,  t he c l ar i f i cat i ons subst ant i vel y change t he r ul es 

gover ni ng asbest os t est i ng.  

                                                 
8 See,  e. g. ,  Rober t  M.  Howar d,  Pat r i c i a Guer r er o,  Davi d B.  

McGr at h,  Dr ew R.  Van Or den,  The EPA' s Pr osecut i on of  Cl ean Ai r  
Act  Asbest os NESHAP Cases Based Upon Non- bi ndi ng Bul k Mat er i al  
Test  Met hods,  44 San Di ego L.  Rev.  173,  202- 03 ( 2007)  
( i dent i f y i ng f i ve subst ant i ve di f f er ences bet ween t he 1990 and 
1993 t est  met hods:  ( 1)  aver agi ng of  mul t i l ayer ed mat er i al ,  whi ch 
has been t hr ough f eder al  r ul emaki ng t hr ee t i mes,  i s r ej ect ed by 
t he 1993 t est  met hod;  ( 2)  t he 1990 r ul e " mandat es 
' r epr esent at i ve, '  mul t i l ayer ed sampl es t o quant i f y asbest os 
cont ent  l ayer –by- l ayer "  i nst ead of  mat er i al  becomi ng r egul at ed 
i f  any s i ngl e l ayer  i s gr eat er  t han one- per cent  asbest os;  ( 3)  
changi ng t he " smal l  quant i t y"  cr i t er i a f or  pi pe wr ap;  ( 4)  unl i ke 
t he 1993 t est  met hod,  t he 1990 " met hod makes no l abor at or y 
det er mi nat i on of  f r i abi l i t y ,  as a pr edi ct or  of  t he mat er i al ' s  
act ual  condi t i on i n t he f i el d" ;  ( 5)  " [ u] nl i ke t he 1990 t est  
met hod,  t he newer  1993 t est  met hod r equi r es l abor at or i es t o 
r epor t  on f r i abi l i t y  as t hat  t er m i s separ at el y def i ned"  i n t he 
new t est  met hod) .   The 1993 met hod,  whi ch t hi s ar t i c l e r ef er s 
t o,  i s  t he met hod di scussed i n t he c l ar i f i cat i ons.   See i d.  at  
182- 86 ( r ef er r i ng t o R. L.  Per ki ns & B. W.  Har vey,  Test  Met hod,  
Met hod f or  t he Det er mi nat i on of  Asbest os i n Bul k Bui l di ng 
Mat er i al s,  U. S.  Envt l .  Pr ot .  Agency,  EPA/ 600/ R- 93/ 116 ( 1993) ) .  

9 At  t he summar y j udgment  hear i ng,  t he St at e sai d:  

Then,  quest i on number  2 i s  whet her  or  not  t he 
c l ar i f i cat i ons appl y.   Agai n,  ever y t est  r esul t  t hat  
t he St at e submi t t ed wer e- - used t he cl ar i f i cat i on 
met hod.   Ever y one.  Why?  Because t hey wer e al l  
cer t i f i ed l abs.   And al l  cer t i f i ed l abs under  t he 
NVLAP pr ocedur es have t o f ol l ow t he cl ar i f i cat i ons.   
They wer e al l  anal yzed by l ayer .   I ' m f i r st  t o admi t  
t hat  i f  you t hr ow out  t he c l ar i f i cat i ons,  you t hr ow 
out  t he St at e' s t est  r esul t s.   Ever y one was anal yzed 
I  bel i eve under  t he NVLAP appr oach.   And so t hi s i s 
obvi ousl y a pi vot al  aspect .  

( Emphasi s added. )  
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¶89 The EPA even acknowl edged i t s r esponsi bi l i t y  t o 

pr omul gat e a new r ul e so t hat  i t  coul d pr oper l y enf or ce t he new 

t est .   The 1995 cl ar i f i cat i on i t sel f  st at es t hat  wi t h r egar d t o 

t he composi t e anal ysi s met hod,  t he " EPA i nt ends t o amend t he 

asbest os NESHAP i n t he near  f ut ur e t o r ef er  speci f i cal l y t o 

t hese pr ocedur es. "   60 Fed.  Reg.  65, 243 ( Dec.  19,  1995) .   

However ,  t he EPA never  t ook t hat  act i on.   

¶90 The 1995 cl ar i f i cat i on devi sed an al t er nat i ve cost -

savi ng t est  met hod,  whi ch al l ows one t o have t he composi t e 

anal yzed f i r st .   I d.   I f  t he " composi t e anal ysi s shows t hat  t he 

aver age cont ent  f or  t he mul t i - l ayer ed"  sampl e i s over  one 

per cent ,  t hen t he mat er i al  must  be t r eat ed as asbest os 

cont ai ni ng ( ACM) .   I d.  ( Emphasi s added. ) 10  However ,  i f  t he 

composi t e anal ys i s y i el ds asbest os bel ow one per cent  but  gr eat er  

t han zer o,  t hen anal ysi s by l ayer s i s r equi r ed t o ensur e t hat  no 

l ayer  i s gr eat er  t han one per cent  asbest os cont ent ,  whi ch woul d 

deem t hat  l ayer  an asbest os cont ai ni ng l ayer  gi v i ng r i se t o 

pr ecaut i onar y measur es f or  t he ent i r e sampl e wi t hout  combi ni ng.   

I d.   Thus,  under  t hi s c l ar i f i cat i on,  i f  one l ayer  i s gr eat er  

t han one per cent ,  t he ent i r e sampl e i s consi der ed ACM.   Thi s,  

however ,  i s  cont r ar y t o t he l anguage of  t he 1990 pr omul gat ed 

r ul e,  and t he DNR never  adopt ed t he cl ar i f i cat i ons.   As 

acknowl edged by t he EPA,  new act i on i s r equi r ed t o pr omul gat e 

t he 1995 t est i ng met hod.   

                                                 
10 Pr esumabl y,  t hi s " aver agi ng"  ar i ses out  of  t he l ast  

sent ence i n § 1. 7. 2. 1,  Gr oss Exami nat i on.   The 1995 
cl ar i f i cat i on,  t hus,  appear s t o t r y and ut i l i ze " combi ne"  f r om 
§ 1. 7. 2. 1.  
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¶91 As we see i n t hi s case,  t he c l ar i f i cat i ons have been 

enf or ced by t he DNR as i f  t hey have t he f or ce of  a pr oper l y 

pr omul gat ed r ul e,  despi t e t he f act  t hat  our  st at e di d not  

i ncor por at e by r ef er ence t he cl ar i f i cat i ons11 and t hey ef f ect  a 

subst ant i ve change t o t he r ul e.   Whi l e an agency may i nt er pr et  

r ul es,  t hey cannot  ef f ect  a new r ul e t hat  changes t he 

subst ant i ve r ul e.   I n ef f ect ,  new r ul es gover ni ng asbest os 

t est i ng,  whi ch coul d r esul t  i n ci v i l  or  cr i mi nal  penal t i es,  have 

been i mposed wi t hout  f ol l owi ng pr oper  r ul e- maki ng pr ocedur es.   

See Uni t ed St at es v.  San Di ego Gas & El ec.  Co. ,  No.  06- CR- 65-

DMS,  2006 WL 3913457,  at  * 6- 8 ( S. D.  Cal .  Nov.  21,  2006)  

( concl udi ng t hat  t he c l ar i f i cat i ons ar e l egi s l at i ve and t hus 

i mpose new obl i gat i ons on compani es even t hough t he pr oper  r ul e-

maki ng pr ocess was not  f ol l owed;  t her ef or e,  a company cannot  be 

hel d l i abl e based on t est i ng met hods ar t i cul at ed by t he 

c l ar i f i cat i ons) .  

¶92 Pr oper  r ul e maki ng i s i mpor t ant  because mat t er s ar e 

openl y debat ed and peopl e have t he oppor t uni t y t o be hear d.   I t  

                                                 
11 I n 1994,  t he DNR i ncor por at ed by r ef er ence t he f eder al  

1990 r ul e.   See Wi s.  Admi n.  Code § NR 484. 04( 28)  ( i ncor por at i ng 
onl y 40 C. F. R.  Pt .  763,  Subpt .  E,  App.  E,  § 1,  whi ch does not  
i ncl ude t he " c l ar i f i cat i ons" ) .   The cl ar i f i cat i ons have never  
been i ncor por at ed by r ef er ence.   Mor eover ,  t he 1994 
cl ar i f i cat i on was i n pl ace when t he DNR i ncor por at ed t he 1990 
r ul e by r ef er ence.   I f  t he DNR want ed t o adopt  t he c l ar i f i cat i on 
i t  coul d have t aken act i on i n 1994 or  at  a l at er  t i me.   Cf .  Wi s.  
Admi n.  Code § NR 484. 04 wi t h Wi s.  Admi n.  Code § NR 352. 03 
( i ncor por at i ng by r ef er ence " [ a] l l  of  t he f ol l owi ng f eder al  
manual ,  memor anda,  gui del i nes,  r egul at or y gui dance l et t er s or  
ot her  pr ovi s i on est abl i shed by t he U. S.  Ar my Cor ps of  Engi neer s 
i nt er pr et i ng t he 1987 wet l ands del i neat i on manual  shal l  be used 
when del i neat i ng nonf eder al  wet l and boundar i es" ) .  
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i s  f undament al l y unf ai r  t o subj ect  anyone t o s i gni f i cant  

l i abi l i t y——especi al l y cr i mi nal  l i abi l i t y——when pr oper  r ul e 

maki ng di d not  occur .   Her e,  Har enda was exposed t o $4 mi l l i on 

i n l i abi l i t y . 12  I f  t he St at e i nt ends t o hol d peopl e or  compani es 

l i abl e——pot ent i al l y  cr i mi nal l y l i abl e——t he r ul es must  be 

                                                 
12 Vi ol at i ons ar e cont r ar y t o Wi s.  Admi n.  Code §§ NR 

447. 08( 6) ( a) ,  447. 08( 6) ( b) ,  447. 08( 1) ,  and 447. 13( 1) .   Pot ent i al  
penal t i es f or  v i ol at i ons of  asbest os r egul at i ons ar e pr ovi ded i n 
§ NR 447. 19,  Penal t i es;  i t  r eads:  

( 1)  The depar t ment  may t ake appr opr i at e enf or cement  
act i on agai nst  any owner  or  oper at or  of  a demol i t i on 
or  r enovat i on act i v i t y or  any owner  or  oper at or  of  an 
act i ve l andf i l l ,  t o whi ch t hi s chapt er  appl i es,  t hat  
v i ol at es t hi s chapt er .   Appr opr i at e enf or cement  act i on 
i ncl udes l et t er s of  non- compl i ance,  not i ces of  
v i ol at i on,  c i t at i ons,  r ef er r al s t o t he Wi sconsi n 
depar t ment  of  j ust i ce,  and def er r al  or  r ef er r al s t o 
t he Uni t ed St at es envi r onment al  pr ot ect i on agency.  Any 
enf or cement  act i on t he depar t ment  may t ake shal l  be 
based upon f act or s such as sever i t y,  dur at i on,  
f r equency and envi r onment al  or  heal t h r i sks of  t he 
v i ol at i on.  

 .  .  .  .  

( 3)  A c i t at i on may be i ssued whi ch r equi r es a 
f or f ei t ur e of  not  l ess t han $500,  nor  mor e t han 
$5, 000,  f or  each vi ol at i on,  except  as pr ovi ded i n sub.  
( 4) .   Each day of  cont i nued vi ol at i on i s a separ at e 
of f ense.  

( 4)  When any owner  or  oper at or  i s f ound i n v i ol at i on 
of  t he r egul at or y r equi r ement s l i s t ed i n sub.  ( 2)  by 
any cour t  of  t hi s st at e,  and t he vi ol at i on r emai ns of  
r ecor d and unr ever sed,  f or  any second or  subsequent  
v i ol at i on of  t he r egul at or y r equi r ement s l i s t ed i n 
sub.  ( 2)  occur r i ng wi t hi n a 5- year  per i od f r om t he 
dat e of  t he pr i or  adj udi cat i on,  t he mi ni mum and 
maxi mum ci t at i on f or f ei t ur es shal l  be doubl ed.   
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pr oper l y enact ed. 13  Fur t her mor e,  i t  r uns count er  t o our  syst em 

of  j ust i ce t o hol d anyone ci v i l l y  l i abl e,  and especi al l y 

cr i mi nal l y l i abl e,  when t he pr oper  t est i ng met hod i s ambi guous 

as t he maj or i t y c l ai ms.   

¶93 The r ul e of  l eni t y must  be consi der ed.   Whi l e t he case 

at  hand i s a c i v i l  act i on,  our  i nt er pr et at i on of  t he r ul e wi l l  

af f ect  t hose who ar e subj ect  t o cr i mi nal  pr osecut i on f or  

" asbest os v i ol at i ons. "   The r ul e of  l eni t y pr ovi des " t hat  

ambi guous penal  st at ut es shoul d be i nt er pr et ed i n f avor  of  t he 

def endant . "   St at e v.  Col e,  2003 WI  59,  ¶67,  262 Wi s.  2d 167,  

                                                 
13 See Wi s.  St at .  § 285. 87,  Penal t i es f or  v i ol at i ons 

r el at i ng t o ai r  pol l ut i on ( asser t i ng cr i mi nal  penal t i es f or  
v i ol at i ons of  ch.  285 of  t he Wi sconsi n St at ut es or  any r ul e 
pr omul gat ed under  ch.  285) .   Wi s.  Admi n.  Code ch.  NR 447 was 
adopt ed under  Wi s.  St at .  §§ 285. 11,  285. 13,  285. 17 and 285. 27) .   
Wi s.  St at .  § 285. 87 r eads:  

( 1)  Except  as pr ovi ded i n s.  285. 57( 5)  or  285. 59( 8) ,  
any per son who vi ol at es t hi s  chapt er  or  any r ul e 
pr omul gat ed,  any per mi t  i ssued or  any speci al  or der  
i ssued under  t hi s chapt er  shal l  f or f ei t  not  l ess t han 
$10 or  mor e t han $25, 000 f or  each vi ol at i on.  Each day 
of  cont i nued vi ol at i on i s a separ at e of f ense.  

( 2) ( a)  Except  as pr ovi ded i n par .  ( b) ,  any per son who 
i nt ent i onal l y commi t s an act  t hat  v i ol at es,  or  f ai l s 
t o per f or m an act  r equi r ed by t hi s chapt er ,  except  s.  
285. 59,  or  any r ul e pr omul gat ed,  any per mi t  i ssued or  
any speci al  or der  i ssued under  t hi s chapt er ,  except  s.  
285. 59,  shal l  be f i ned not  mor e t han $25, 000 per  day 
of  v i ol at i on or  i mpr i soned f or  not  mor e t han 6 mont hs 
or  bot h.  

( b)  I f  t he convi ct i on under  par .  ( a)  i s f or  a 
v i ol at i on commi t t ed af t er  anot her  convi ct i on under  
par .  ( a) ,  t he per son i s gui l t y of  a Cl ass I  f el ony,  
except  t hat ,  not wi t hst andi ng t he maxi mum f i ne 
speci f i ed i n s.  939. 50( 3) ( i ) ,  t he per son may be f i ned 
not  mor e t han $50, 000 per  day of  v i ol at i on.   
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663 N. W. 2d 700.   " Mor e speci f i cal l y,  t he r ul e of  l eni t y comes 

i nt o pl ay af t er  t wo condi t i ons ar e met :  ( 1)  t he penal  st at ut e i s  

ambi guous;  and ( 2)  we ar e unabl e t o c l ar i f y t he i nt ent  of  t he 

l egi s l at ur e by r esor t  t o l egi s l at i ve hi st or y. "   I d.   The 

maj or i t y concl udes t hat  t he r ul e i s ambi guous and t hus t he f i r st  

pr ong i s sat i s f i ed.   Per haps t he cl ar i f i cat i ons coul d be 

ut i l i zed under  t he second pr ong t o ascer t ai n t he i nt ent  of  t he 

EPA,  but  when t he l egi s l at i ve hi st or y or  " c l ar i f i cat i ons"  change 

t he subst ant i ve r ul e' s pl ai n l anguage,  we cannot  r el y on i t  t o 

uphol d l i abi l i t y .  

¶94 Her e,  t he c l ar i f i cat i ons do not  mer el y expl ai n 

subst ant i ve l aw.   Rat her ,  t hey i mpose new obl i gat i ons by 

changi ng exi st i ng l aw.   Thus,  t he c l ar i f i cat i ons i nt r oduce 

subst ant i ve changes i n t he l aw wi t hout  f ol l owi ng t he pr oper  

r ul e- maki ng pr ocedur es. 14 

C 

¶95 The cur r ent  t est i ng met hods and pr ocedur es ar e 

danger ousl y i nef f ect i ve.   Har enda and t he DNR bot h had t est i ng 

compl et ed under  t he c l ar i f i cat i ons met hod,  yet  t hey st i l l  

acqui r ed di f f er ent  r esul t s.   Not  onl y wer e t he r esul t s di f f er ent  

pr e-  and post - demol i t i on,  but  t he t est s conduct ed post -

                                                 
14 The maj or i t y c l ai ms t he di ssent  l eaves t he St at e of  

Wi sconsi n wi t hout  any meani ngf ul  r egul at i on,  and i t  c l ai ms t he 
di ssent  woul d i nval i dat e t he i nt er pr et i ve r ul e.   See maj or i t y 
op. ,  ¶49 n. 11.   The maj or i t y,  however ,  i nval i dat es t he 
subst ant i ve r ul e.   Her e,  t he c l ar i f i cat i ons,  i . e. ,  t he 
" i nt er pr et i ve r ul e, "  so change t he pl ai n l anguage of  t he r ul e 
t hat  t he c l ar i f i cat i ons ar e not  ent i t l ed t o t he f or ce of  l aw 
unl ess t hey ar e pr oper l y pr omul gat ed.   The pr oper l y pr omul gat ed 
1990 r ul e,  whi ch t he St at e of  Wi sconsi n has i ncor por at ed by 
r ef er ence,  i s t he onl y val i d r ul e gover ni ng asbest os t est i ng.  
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demol i t i on pr oduced compet i ng r esul t s.   Har enda' s pr e- demol i t i on 

sampl es di d not  gi ve r i se t o speci al  pr ecaut i ons.   Post -

demol i t i on sampl es,  however ,  whi ch wer e di v i ded and gi ven t o 

bot h Har enda and t he St at e,  wer e not  consi st ent  wi t h each ot her  

al t hough bot h r esul t s woul d have r equi r ed ACM pr ecaut i ons.   When 

t he same t est  y i el ds di f f er ent  r esul t s,  even on t he same sampl e 

ar ea,  how does a cour t  r esol ve t hese compet i ng f act s at  summar y 

j udgment ? 

¶96 Whi l e t he DNR ar gues t hat  t he c l ar i f i cat i ons r esul t  i n 

saf er  wor ki ng condi t i ons,  t hey st i l l  do not  act ual l y pr ot ect  t he 

wor ker .   Al t hough t hi s cour t  cannot  r equi r e i t ,  our  f eder al  and 

st at e gover nment  shoul d consi der  i mpl ement i ng gui del i nes t hat  

act ual l y pr ot ect  t he wor ker ,  such as r equi r i ng s t at e aut hor i t i es  

t o conduct  t est i ng pr i or  t o demol i t i on.   I f  t he c l ar i f i cat i ons 

ar e " adopt ed"  by t hi s cour t ,  t hen t he DNR shoul d act  t o pr oper l y  

adopt  t hem.   For  exampl e,  t he St at e of  New Jer sey enact ed 

' emer gency r ul es '  f or  t he sol e pur pose of  adopt i ng t he 

cl ar i f i cat i ons.   See Rober t  M.  Howar d,  Pat r i c i a Guer r er o,  Davi d 

B.  McGr at h,  Dr ew R.  Van Or den,  The EPA' s Pr osecut i on of  Cl ean 

Ai r  Act  Asbest os NESHAP Cases Based Upon Non- bi ndi ng Bul k 

Mat er i al  Test  Met hods,  44 San Di ego L.  Rev.  173,  207- 08 ( 2007) .   

" New Jer sey expl ai ned t hat  t he 1993 t est  [ i . e. ,  t he 1994 

cl ar i f i cat i on]  met hod i s pr ef er abl e t o t he 1990 t est  met hod 

because t he enumer at ed NESHAP 1990 t est  met hod under r epor t s 

asbest os cont ent  .  .  .  . "   I d.  at  208.   Our  st at e has not  so 

act ed.    
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I I I  

¶97 The " c l ar i f i cat i ons"  do not  c l ar i f y t he 1990 r ul e.   

The 1994 cl ar i f i cat i on pr omot es a s i ngl e- l ayer  t est ,  whi ch i s 

not  t he t est  ar t i cul at ed i n t he pr oper l y enact ed r ul e.   The 1995 

cl ar i f i cat i on conf uses t he i ssue even mor e.   The cl ar i f i cat i ons 

do not  c l ar i f y what  " combi ned"  means.   Mor eover ,  t he 

c l ar i f i cat i ons ar e i nconsi st ent  wi t h t he pl ai n l anguage of  t he 

r ul e and ar e mor e t han i nt er pr et i ve gui del i nes.   I n f act ,  t hey 

ef f ect  a subst ant i ve change.   The cl ar i f i cat i ons and t he 

maj or i t y ' s i nt er pr et at i on el i mi nat e t he l ast  c l ause of  t he r ul e 

even t hough t he cl ar i f i cat i ons have not  been subj ect ed t o t he 

pr oper  r ul e- maki ng pr ocess.   The gover nment  shoul d be r equi r ed 

t o c l ear l y ar t i cul at e and enact  t he l awf ul  t est  i n or der  t o 

ensur e t hat  c i t i zens ar e not  exposed t o asbest os and put  

compani es on not i ce about  pot ent i al l y ,  s i gni f i cant  l i abi l i t y  f or  

a v i ol at i on of  t he " pr oper l y enact ed r ul e. "    

¶98 Her e,  nei t her  t he EPA nor  t he DNR pr oper l y pr omul gat ed 

t he cl ar i f i cat i ons.   The cl ar i f i cat i ons ef f ect ed a subst ant i ve 

change t o t he " I nt er i m Met hod, "  and t hey ar e not  t he l aw of  t hi s 

st at e.   I n t he case at  i ssue,  t he St at e' s mot i on f or  summar y 

j udgment  shoul d not  have been gr ant ed.  

¶99 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶100 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .  
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