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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    We r evi ew t he r ef er ee' s r ecommendat i on 

t hat  t he l i cense of  At t or ney Mi t chel l  J.  Bar r ock t o pr act i ce l aw 

i n t hi s st at e be suspended f or  a per i od of  60 days due t o hi s  

pr of essi onal  mi sconduct .   

¶2 Nei t her  t he Of f i ce of  Lawyer  Regul at i on ( OLR)  nor  

At t or ney Bar r ock has appeal ed t he r ef er ee' s r ecommendat i on.   

Thus,  t he mat t er  i s submi t t ed t o t he cour t  f or  i t s  r evi ew 
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pur suant  t o SCR 22. 17( 2) . 1  I n conduct i ng our  r evi ew,  we wi l l  

af f i r m t he r ef er ee' s f i ndi ngs of  f act  unl ess t hey ar e c l ear l y 

er r oneous.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Sosnay,  

209 Wi s.  2d 241,  243,  562 N. W. 2d 137 ( 1997) .   We r evi ew t he 

r ef er ee' s concl usi ons of  l aw,  however ,  on a de novo basi s.   See 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  

¶29,  248 Wi s.  2d 662,  636 N. W. 2d 718.   Fi nal l y,  i n accor dance 

wi t h our  aut hor i t y t o super vi se t he pr act i ce of  l aw i n t hi s 

st at e,  we det er mi ne t he l evel  of  di sci pl i ne t hat  i s appr opr i at e 

under  t he par t i cul ar  c i r cumst ances,  i ndependent  of  t he r ef er ee' s  

r ecommendat i on,  but  benef i t i ng f r om i t .   See I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 

N. W. 2d 686.  

¶3 Af t er  our  i ndependent  r evi ew of  t he r ecor d,  we adopt  

t he r ef er ee' s f i ndi ngs of  f act  and concl usi ons of  l aw.   Fur t her ,  

we agr ee wi t h t he r ef er ee' s r ecommendat i on t hat  At t or ney 

Bar r ock' s l i cense t o pr act i ce l aw i n t hi s st at e be suspended f or  

a per i od of  60 days.   We al so deci de t hat  At t or ney Bar r ock 

shoul d pay t he f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.  

                                                 
1 SCR 22. 17( 2)  pr ovi des:   Revi ew;  appeal .  

( 2)  I f  no appeal  i s  f i l ed t i mel y,  t he supr eme 
cour t  shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  
or  modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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¶4 On August  26,  2005,  t he OLR f i l ed a compl ai nt  agai nst  

At t or ney Bar r ock t hat  al l eged si x count s of  pr of essi onal  

mi sconduct ,  whi ch ar e expl ai ned bel ow.   The OLR' s compl ai nt  

sought  a 60- day suspensi on of  At t or ney Bar r ock' s l i cense t o 

pr act i ce l aw.   At t or ney Bar r ock i ni t i al l y  f i l ed an answer  t hat  

admi t t ed some of  t he f act ual  al l egat i ons of  t he compl ai nt ,  

deni ed ot her  f act ual  al l egat i ons,  and deni ed any vi ol at i on of  

t he Rul es of  Pr of essi onal  Conduct .   Reser ve Judge Denni s J.  

Fl ynn was appoi nt ed r ef er ee.  

¶5 Just  pr i or  t o t he schedul ed di sci pl i nar y hear i ng,  

At t or ney Bar r ock ent er ed i nt o a st i pul at i on and no cont est  pl ea.   

The st i pul at i on pr ovi ded t hat  At t or ney Bar r ock was wi t hdr awi ng 

hi s answer  and was now pl eadi ng no cont est  t o each of  t he s i x 

count s al l eged i n t he compl ai nt .   The st i pul at i on f ur t her  st at ed 

t hat  t he r ef er ee coul d use t he f act ual  al l egat i ons of  t he OLR' s 

compl ai nt ,  wi t h t he except i on of  t wo par agr aphs not  cent r al  t o 

t he compl ai nt ' s char ges,  as t he f act ual  basi s f or  a 

det er mi nat i on of  mi sconduct .   The st i pul at i on set  f or t h t he 

par t i es '  j oi nt  r equest  t hat  t he cour t  i mpose t he 60- day 

suspensi on.   Fi nal l y,  t he st i pul at i on st at ed t hat  At t or ney 

Bar r ock was ent er i ng i nt o t he st i pul at i on and no cont est  pl ea 

vol unt ar i l y  and wi t h knowl edge of  t he r el evant  f act s and r i ght s 

t hat  he was wai v i ng and t hat  At t or ney Bar r ock' s pl ea was not  t he 

r esul t  of  pl ea- bar gai ni ng.  

¶6 The r ef er ee accept ed At t or ney Bar r ock' s no cont est  

pl ea.   Based on t he al l egat i ons of  t he compl ai nt ,  he concl uded 
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t hat  At t or ney Bar r ock had vi ol at ed t he Rul es of  Pr of essi onal  

Conduct  as al l eged i n t he s i x count s of  t he compl ai nt .  

¶7 Accor di ng t o t he OLR' s compl ai nt ,  whi ch has been 

st i pul at ed as t r ue,  At t or ney Bar r ock pr act i ces l aw wi t h hi s 

f at her  i n Br ookf i el d.   He was pr i vat el y r epr i manded i n 1992 f or  

havi ng vi ol at ed SCR 20: 1. 16( d)  and t he at t or ney' s oat h f ound i n 

SCR 40. 15.  

¶8 The mi sconduct  i n t he pr esent  case r el at es t o a 

per sonal  i nj ur y mat t er  i nvol v i ng W. F.   W. F.  or i gi nal l y r et ai ned 

t he l aw f i r m of  Mi chael  H.  Hupy & Associ at es ( Hupy)  t o pur sue a 

c l ai m st emmi ng f r om an aut omobi l e acci dent .   W. F.  s i gned a 

r et ai ner  agr eement  wi t h Hupy t hat  st at ed t hat  Hupy woul d r ecei ve 

33 1/ 3 per cent  of  any moni es t hat  W. F.  r ecei ved i n connect i on 

wi t h hi s c l ai m.   The r et ai ner  agr eement  f ur t her  pr ovi ded an 

at t or ney l i en i n f avor  of  Hupy f or  such per cent age.  

¶9 On June 15,  2000,  appr oxi mat el y one year  af t er  W. F.  

ent er ed i nt o t he r et ai ner  agr eement  wi t h Hupy,  At t or ney 

Bar r ock' s f at her ,  At t or ney James Bar r ock,  sent  a l et t er  t o Hupy 

st at i ng t hat  W. F.  wi shed t o have anot her  at t or ney t ake over  hi s 

case. 2  The l et t er  pr oposed al t er nat i ves f or  di v i di ng t he 

at t or ney f ees pr oduced by t he case.  

¶10 Hupy r ej ect ed al l  of  t he al t er nat i ves pr oposed by 

James Bar r ock' s  l et t er .   I nst ead,  Hupy put  f or t h anot her  

                                                 
2 At  t hi s t i me,  At t or ney Bar r ock and hi s f at her  shar ed 

of f i ce space.  
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al t er nat i ve and asked t hat  t he expenses al r eady i ncur r ed by Hupy 

be pr ot ect ed.  

¶11 On June 23,  2000,  al t hough t he at t or ney f ee i ssue had 

not  been r esol ved,  At t or ney Bar r ock ent er ed i nt o a f ee agr eement  

wi t h W. F.  

¶12 On Mar ch 20,  2001,  Hupy sent  James Bar r ock a l et t er  

r emi ndi ng hi m of  t he exi st ence of  t he l i en t hat  Hupy had on any 

moni es gener at ed by W. F. ' s c l ai m.   Hupy al so r equest ed an updat e 

on t he pr ogr ess of  W. F. ' s c l ai m.  

¶13 A coupl e of  days l at er ,  At t or ney Bar r ock r esponded t o 

Hupy' s l et t er .   At t or ney Bar r ock' s l et t er  st at ed t hat  he di d not  

have a copy of  any l i en i n hi s f i l e and t hat  W. F.  had i nf or med 

hi m t hat  Hupy had r el eased i t s i nt er est  agai nst  W. F. ' s case.  

¶14 On Apr i l  23,  2001,  Hupy r epl i ed t o At t or ney Bar r ock' s 

l et t er  and r ef er r ed hi m t o t he i ni t i al ,  June 15,  2000 l et t er ,  

wr i t t en by James Bar r ock.   Hupy r equest ed t hat  At t or ney Bar r ock 

st at e whet her  he acknowl edged Hupy' s l i en.  

¶15 At t or ney Bar r ock and Hupy exchanged addi t i onal  l et t er s 

i n June 2001.   Hupy r ei t er at ed t hat  i t  had a val i d l i en on any 

r ecover y obt ai ned by W. F.   At t or ney Bar r ock st at ed t hat  Hupy had 

done l i t t l e wor k on W. F. ' s c l ai m and t hat  he doubt ed t hat  W. F.  

woul d be wi l l i ng t o pay any at t or ney f ee t o Hupy.  

¶16 I n ear l y August  2002 W. F.  ent er ed i nt o a set t l ement  

agr eement  wi t h Omni  I nsur ance ( Omni ) ,  by whi ch Omni  woul d pay 

$34, 135 t o W. F.   Thi s amount  was deposi t ed i nt o At t or ney 

Bar r ock' s t r ust  account  on August  8,  2002.   Those f unds wer e 

di sbur sed t o var i ous par t i es t hat  same day.   The cl osi ng 
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st at ement  showed t hat  t he at t or ney f ees t ot al ed $11, 378. 33.   

At t or ney Bar r ock di sbur sed $6225. 17 t o hi s f at her  and $5689. 16 

t o hi msel f ,  f or  a t ot al  of  $11, 914. 33.   At t or ney Bar r ock al so 

gave W. F.  a check f or  $17, 195. 69,  pur suant  t o t he c l osi ng 

st at ement .  

¶17 On Oct ober  1,  2002,  Hupy sent  a l et t er  t o At t or ney 

Bar r ock agai n st at i ng t hat  Hupy had a l i en agai nst  any f unds 

r ecover ed by W. F.  

¶18 I n a r esponse l et t er ,  At t or ney Bar r ock t ol d Hupy t hat  

W. F.  had i nst r uct ed hi m not  t o acknowl edge Hupy' s l i en and t hat  

At t or ney Bar r ock had t her ef or e made al l  appr opr i at e 

di sbur sement s.  

¶19 Hupy t hen r equest ed At t or ney Bar r ock t o conf i r m t hat  

he had di sbur sed di sput ed f unds f r om hi s t r ust  account .   By copy  

of  t hi s l et t er ,  Hupy advi sed Omni ' s at t or ney t hat  Hupy was 

demandi ng t o r ecei ve one- t hi r d of  t he set t l ement .  

¶20 Omni ' s at t or ney t hen wr ot e a l et t er  t o At t or ney 

Bar r ock t el l i ng hi m t hat  i t  was At t or ney Bar r ock' s 

r esponsi bi l i t y  t o addr ess any at t or ney l i ens gr ant ed by hi s 

c l i ent ,  W. F.  

¶21 On November  14,  2002,  At t or ney Bar r ock sent  a l et t er  

t o Hupy,  st at i ng t hat  W. F.  di d not  bel i eve t hat  Hupy had a 

" j ust i f i abl e l i en"  and t hat  W. F.  had i nst r uct ed At t or ney Bar r ock 

not  t o honor  i t .  

¶22 On November  19,  2002,  Hupy demanded t hat  At t or ney 

Bar r ock pl ace one- t hi r d of  t he set t l ement  amount  i n Hupy' s t r ust  

account  wi t hi n t en days or  el se Hupy woul d f i l e a l awsui t .   When 
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At t or ney Bar r ock di d not  sat i sf y Hupy' s demand,  Hupy f i l ed a 

l awsui t  agai nst  At t or ney Bar r ock and Omni  seeki ng one- t hi r d of  

t he set t l ement  amount .   At t or ney Bar r ock f i l ed an answer  and 

cr oss- compl ai nt .   At t or ney Bar r ock' s cr oss- compl ai nt  st at ed t hat  

W. F.  had t ol d hi m t hat  Hupy had r el eased W. F.  f r om al l  

cont r act s.   At t or ney Bar r ock al so asser t ed t hat  W. F.  had agr eed 

t o i ndemni f y hi m f or  al l  c l ai ms and l i ens connect ed wi t h 

At t or ney Bar r ock' s r epr esent at i on,  i ncl udi ng pr i or  at t or ney 

f ees.   W. F.  had not  made any such i ndemni f i cat i on agr eement .  

¶23 Al t hough At t or ney Bar r ock cont i nued t o have an 

obl i gat i on t o W. F.  t o r epr esent  hi m r egar di ng t he f ee di sput e 

wi t h Hupy,  At t or ney Bar r ock di d not  do so and di d not  seek 

W. F. ' s consent  t o wi t hdr aw and pur sue At t or ney Bar r ock' s own 

cl ai ms.   W. F. ,  on hi s own,  chose t o r et ai n a t hi r d at t or ney t o 

r epr esent  hi m i n connect i on wi t h t he f ee di sput e.   At t or ney 

Bar r ock ul t i mat el y execut ed a " Covenant  Not  t o Sue"  W. F.   Thi s 

covenant  r el at ed t o any pot ent i al  c l ai ms ar i s i ng out  of  At t or ney 

Bar r ock' s r epr esent at i on of  W. F.  

¶24 At t or ney Bar r ock was deposed i n June 2003.   At  t hat  

deposi t i on,  At t or ney Bar r ock was asked whet her  he had i n f act  

di sbur sed t he at t or ney f ees f r om W. F. ' s set t l ement .   At t or ney 

Bar r ock r esponded,  " No.   They' r e i n t he t r ust  account . "   Thi s 

was not  t r ue,  as At t or ney Bar r ock had made di sbur sement s t o 

hi msel f  and t o hi s f at her  i n August  2002.  

¶25 I n r esponse t o t he OLR' s i nvest i gat i on about  t he 

di sput ed at t or ney f ees,  At t or ney Bar r ock wr ot e i n a Januar y 12,  

2004 l et t er ,  " I  have hel d $5, 000. 00 i n f ees i n our  t r ust  account  
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t o cover  At t or ney Hupy' s pot ent i al  l i en i nt er est . "   He f ur t her  

st at ed,  " I  have wi t hdr awn f or  at t or ney f ees r egar di ng t hi s case 

i n t he amount  of  $5, 689. 17. "   At t or ney Bar r ock di d not  di scl ose 

t he di sbur sement  of  t he at t or ney f ee of  $6225. 17 t o hi s f at her .   

I n a subsequent  l et t er ,  af t er  t he OLR not ed t he bank r ecor ds 

showi ng t he f ul l  di sbur sement  of  t he at t or ney f ees,  At t or ney 

Bar r ock f ur t her  st at ed t hat  t he f unds necessar y t o pr ot ect  

Hupy' s i nt er est  wer e st i l l  bei ng hel d i n t r ust  i n f unds t hat  had 

been " ear mar ked"  f or  At t or ney Bar r ock.  

¶26 Fi nal l y,  dur i ng t he OLR' s r evi ew of  At t or ney Bar r ock' s 

t r ust  account  r ecor ds,  t he OLR di scover ed an August  14,  2002 

check f or  $300 t hat  had been dr awn on At t or ney Bar r ock' s t r ust  

f und account  and t hat  had t he not at i on " l oan"  i n t he memo l i ne.   

At t or ney Bar r ock c l ai med t hat  t he check was not  a per sonal  l oan 

f r om t r ust  f unds,  but  act ual l y r epr esent ed a par t i al  

di st r i but i on of  at t or ney f ees t hat  he had ear ned.   The OLR t hen 

r equest ed addi t i onal  t r ust  account  r ecor ds f r om At t or ney Bar r ock 

t o ver i f y t hi s c l ai m,  i ncl udi ng a " s i de sheet "  t hat  he al l egedl y 

mai nt ai ned.   At t or ney Bar r ock was not  abl e t o pr oduce t he t r ust  

account  r ecor ds r equest ed by t he OLR,  c l ai mi ng t hat  t hey had 

been di scar ded when hi s f i r m swi t ched t o a new account i ng 

pr ogr am i n 2002.  

¶27 On t he basi s of  t he f act s as descr i bed above,  t he 

r ef er ee concl uded t hat  At t or ney Bar r ock had commi t t ed s i x 

v i ol at i ons of  t he Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  

f or  At t or neys.   Fi r st ,  t he r ef er ee concl uded t hat  by f ai l i ng t o 

hol d i n hi s t r ust  account  a por t i on of  t he set t l ement  pr oceeds 



No.  2005AP2180- D   

 

9 
 

despi t e hi s knowl edge of  Hupy' s l i en on t hose f unds,  At t or ney 

Bar r ock had vi ol at ed SCR 20: 1. 15( d) . 3 

¶28 By knowi ngl y mi sr epr esent i ng i n hi s cr oss- compl ai nt  

t hat  W. F.  had agr eed t o i ndemni f y hi m f or  al l  c l ai ms and l i ens,  

i ncl udi ng pr i or  at t or ney f ees,  r el at i ng t o hi s r epr esent at i on of  

W. F. ,  At t or ney Bar r ock knowi ngl y advanced a f act ual  posi t i on 

wi t hout  a basi s f or  doi ng so,  i n v i ol at i on of  SCR 20: 3. 1( a) ( 2) . 4 

¶29 The r ef er ee al so st at ed t hat  At t or ney Bar r ock had  

cont i nued t o r epr esent  W. F.  whi l e at  t he same t i me at t empt i ng t o 

i mpl ead W. F.  as a t hi r d- par t y def endant  i n a pendi ng l awsui t  i n 

whi ch At t or ney Bar r ock was a named def endant .   The r ef er ee 

concl uded t hat  t hi s s i t uat i on r epr esent ed a conf l i c t  of  i nt er est  

f or  whi ch At t or ney Bar r ock had not  obt ai ned a wr i t t en wai ver ,  

cont r ar y t o SCR 20: 1. 7( b) . 5 
                                                 

3 SCR 20: 1. 15( d)  pr ovi des i n r el evant  par t :   Pr ompt  not i ce 
and del i ver y of  pr oper t y.    

( 3)  Di sput es r egar di ng t r ust  pr oper t y.   When t he 
l awyer  and anot her  per son or  t he c l i ent  and anot her  
per son cl ai m owner shi p i nt er est  i n t r ust  pr oper t y 
i dent i f i ed by a l i en,  cour t  or der ,  j udgment ,  or  
cont r act ,  t he l awyer  shal l  hol d t hat  pr oper t y i n t r ust  
unt i l  t her e i s an account i ng and sever ance of  t he 
i nt er est s.   I f  a di sput e ar i ses r egar di ng t he di v i s i on 
of  t he pr oper t y,  t he l awyer  shal l  hol d t he di sput ed 
por t i on i n t r ust  unt i l  t he di sput e i s r esol ved.  .  .  .  

4 SCR 20: 3. 1( a) ( 2)  pr ovi des t hat  i n r epr esent i ng a 
c l i ent ,  a l awyer  shal l  not  " knowi ngl y advance a f act ual  
posi t i on unl ess t her e i s a basi s  f or  doi ng so t hat  i s not  
f r i vol ous. "  

5 SCR 20: 1. 7( b)  pr ovi des t hat  " [ a]  l awyer  shal l  not  
r epr esent  a c l i ent  i f  t he r epr esent at i on of  t hat  c l i ent  may be 
mat er i al l y  l i mi t ed by t he l awyer ' s r esponsi bi l i t i es t o anot her  
c l i ent  or  t o a t hi r d per son,  or  by t he l awyer ' s own i nt er est . "  
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¶30 Wi t h r espect  t o t he f our t h count ,  t he r ef er ee 

concl uded t hat  At t or ney Bar r ock' s deposi t i on t est i mony t hat  t he 

at t or ney f ees r emai ned i n hi s t r ust  account  const i t ut ed conduct  

i nvol v i ng di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on,  i n 

v i ol at i on of  SCR 20: 8. 4( c) . 6 

¶31 Next ,  t he r ef er ee f ound t hat  At t or ney Bar r ock had 

f ai l ed t o di scl ose t o t he OLR t hat  he had di sbur sed at t or ney 

f ees t o hi s f at her  and had asser t ed t hat  he cont i nued t o 

mai nt ai n f unds i n t r ust  t o cover  Hupy' s l i en when i n f act  al l  

f unds had been di sbur sed.   The r ef er ee concl uded t hat  t hi s 

conduct  had vi ol at ed SCR 22. 03( 6) , 7 i n f ur t her  v i ol at i on of  SCR 

20: 8. 4( f ) . 8 

¶32 Fi nal l y,  t he r ef er ee det er mi ned t hat  At t or ney Bar r ock 

had vi ol at ed SCR 20: 1. 15( e) 9 when he had f ai l ed t o mai nt ai n 

                                                 
6 SCR 20: 8. 4( c)  pr ovi des t hat  i t  i s  pr of essi onal  mi sconduct  

f or  a l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  
decei t  or  mi sr epr esent at i on. "  

7 SCR 22. 03( 6)  pr ovi des t hat  " [ i ] n t he cour se of  t he 
i nvest i gat i on,  t he r espondent ' s wi l f ul  f ai l ur e t o pr ovi de 
r el evant  i nf or mat i on,  t o answer  quest i ons f ul l y ,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a di scl osur e 
ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  t he mat t er s asser t ed 
i n t he gr i evance. "  

8 SCR 20: 8. 4( f )  pr ovi des t hat  i t  i s  pr of essi onal  mi sconduct  
f or  a l awyer  t o " v i ol at e a st at ut e,  supr eme cour t  r ul e,  supr eme 
cour t  or der  or  supr eme cour t  dec i s i on r egul at i ng t he conduct  of  
l awyer s. "  

9 SCR 20: 1. 15( e)  pr ovi des i n r el evant  par t :   " ( 6)  Recor d 
r et ent i on.   A l awyer  shal l  mai nt ai n compl et e r ecor ds of  t r ust  
account  f unds and ot her  t r ust  pr oper t y and shal l  pr eser ve t hose 
r ecor ds f or  at  l east  6 year s af t er  t he dat e of  t er mi nat i on of  
t he r epr esent at i on. "  
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r ecor ds of  t r ust  account  f unds f or  t he r equi r ed mi ni mum of  s i x 

year s,  i ncl udi ng r ecor ds r el at i ng t o t he August  14,  2002 check.  

¶33 Wi t h r espect  t o t he quest i on of  di sci pl i ne,  t he 

r ef er ee di d not  not e many aggr avat i ng or  mi t i gat i ng f act or s i n 

t hi s case.   On t he aggr avat i ng s i de,  t he r ef er ee poi nt ed t o t he 

f act  t hat  At t or ney Bar r ock had al r eady been pr i vat el y 

r epr i manded i n 1992.   On t he mi t i gat i ng s i de,  t he r ef er ee not ed 

t hat  At t or ney Bar r ock had r ecent l y at t ended an OLR- sponsor ed 

semi nar  on t r ust  account  pr act i ces.   I n t he end,  t he r ef er ee 

concl uded t hat  t he 60- day suspensi on st i pul at ed t o by t he 

par t i es was a r easonabl e l evel  of  di sci pl i ne gi ven At t or ney 

Bar r ock' s admi t t ed mi sconduct .   I n addi t i on,  t he r ef er ee 

r ecommended t hat  At t or ney Bar r ock be r equi r ed t o pay t he cost s 

of  t hi s di sci pl i nar y pr oceedi ng.   Those cost s t ot al ed $6942. 90,  

as of  June 20,  2006.  

¶34 Af t er  i ndependent l y r evi ewi ng t he r ecor d i n t hi s 

mat t er ,  we adopt  t he r ef er ee' s f i ndi ngs of  f act  based on t he 

al l egat i ons i n t he OLR' s compl ai nt ,  t o whi ch At t or ney Bar r ock 

st i pul at ed.   We f ur t her  adopt  t he r ef er ee' s l egal  concl usi ons 

t hat  t he st i pul at ed f act s pr ove each of  t he OLR' s s i x count s of  

pr of essi onal  mi sconduct  agai nst  At t or ney Bar r ock.   We agr ee t hat  

At t or ney Bar r ock ' s ser i ous v i ol at i on of  t he r ul es r egar di ng 

di sput ed t r ust  account  moni es,  i n connect i on wi t h hi s ot her  

mi sconduct ,  war r ant s a 60- day suspensi on of  hi s l i cense t o 

pr act i ce l aw i n t hi s st at e.   Fi nal l y,  we det er mi ne t hat  At t or ney 

Bar r ock shoul d be r equi r ed t o pay t he f ul l  cost s of  t hi s 

di sci pl i nar y pr oceedi ng.  
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¶35 I T I S ORDERED t hat  t he l i cense of  At t or ney Mi t chel l  J.  

Bar r ock t o pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od 

of  60 days,  ef f ect i ve Apr i l  6,  2007.  

¶36 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  At t or ney Mi t chel l  J.  Bar r ock shal l  pay t o t he 

Of f i ce of  Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  

t he cost s ar e not  pai d wi t hi n t he t i me speci f i ed and absent  a 

showi ng t o t hi s cour t  of  hi s i nabi l i t y  t o pay t hose cost s wi t hi n 

t hat  t i me,  t he l i cense of  At t or ney Bar r ock t o pr act i ce l aw i n 

Wi sconsi n shal l  r emai n suspended unt i l  f ur t her  or der  of  t he 

cour t .  

¶37 I T I S FURTHER ORDERED t hat  i f  he has not  al r eady done 

so,  At t or ney Mi t chel l  J.  Bar r ock shal l  compl y wi t h t he 

pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a per son whose 

l i cense t o pr act i ce l aw i n Wi sconsi n has been suspended.  
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¶38 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   The 

di ssent  har kens back t o an ear l i er  di ssent  i n Yor gan v.  Dur ki n,  

2006 WI  60,  290 Wi s.  2d 671,  715 N. W. 2d 160. 1  The di ssent  

concl udes t hat  At t or ney Bar r ock " shoul d not  be di sci pl i ned f or  

t he al l eged vi ol at i on of  SCR 20: 1. 15( d) ( 3)  because t hi s cour t  

has concl uded [ i n Yor gan]  t hat  i t  i s  per mi ssi bl e [ f or  an 

at t or ney]  t o f ai l  t o hol d set t l ement  pr oceeds r ecei ved f r om a 

per sonal  i nj ur y c l ai m i n an at t or ney t r ust  account  when t he 

at t or ney knows t her e i s a c l ai m by anot her  per son t o a por t i on 

of  t hose pr oceeds. " 2   

¶39 Because t he di ssent  omi t s key f act s and appl i cabl e 

l aw,  t he di ssent  obl i t er at es any di f f er ence bet ween a c i v i l  

act i on and a di sci pl i ne act i on and any di f f er ence bet ween an 

at t or ney' s c l ai m and a chi r opr act or ' s c l ai m. 3  The di ssent  c i t es 

no aut hor i t y ( and i t  cannot )  f or  conf l at i ng a c i v i l  l i abi l i t y  

c l ai m agai nst  a l awyer  by a chi r opr act or  ( Yor gan)  and an Of f i ce 

of  Lawyer  Regul at i on c l ai m agai nst  a l awyer  f or  i gnor i ng a 

st at ut or i l y  pr ot ect ed at t or ney l i en i n v i ol at i on of  t he Rul es of  

Pr of essi onal  Conduct  f or  At t or neys ( Bar r ock) .   Thi s conf l at i on 

cont r avenes t he l aw and t he Rul es of  Pr of essi onal  Conduct .  

                                                 
1 Yor gan v.  Dur ki n,  2006 WI  60,  ¶¶53- 80,  290 Wi s.  2d 671,  

715 N. W. 2d 160 ( Roggensack,  J. ,  di ssent i ng) .  

2 Di ssent ,  ¶61.  

3 " I  cannot  agr ee t hat  i t  i s  not  cont r ar y t o publ i c pol i cy 
t o di st r i but e t r ust  account  f unds t o whi ch a chi r opr act or  makes 
a c l ai m,  but  i t  i s  cont r ar y t o publ i c pol i cy t o di st r i but e t r ust  
account  f unds t o whi ch an at t or ney makes a c l ai m.   Ther ef or e,  I  
concl ude At t or ney Bar r ock di d not  v i ol at e SCR 20: 1. 15( d) ( 3) . "   
Di ssent ,  ¶76.   
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¶40 I  wr i t e t o hel p avoi d " conf usi on and del ay. " 4  The 

di ssent  i s,  i n my opi ni on,  of f  t r ack,  usi ng t he wr ong vehi c l e t o 

expr ess cont i nui ng di sagr eement  wi t h t he Yor gan case.  

¶41 Bar r ock and Yor gan ar e r oot ed i n di f f er ent  causes of  

act i on,  have mat er i al l y  di f f er ent  f act s,  ar e gover ned by 

di f f er ent  l aws,  and ar e i n di f f er ent  f or ums t hat  ar e r esol v i ng 

di f f er ent  i ssues.   The cr ux of  t he di sci pl i ne act i on i n t he 

pr esent  case ( gener al l y speaki ng)  i s t hat  t he l awyer  has,  

cont r ar y t o t he Rul es of  Pr of essi onal  Conduct ,  r el eased f unds i n 

hi s or  her  possessi on knowi ng t hat  a l awyer  c l ai ms a st at ut or y 

l i en upon al l  or  par t  of  t he f unds.   The cr ux of  a c i v i l  act i on 

agai nst  a l awyer  who has r el eased f unds i s ( gener al l y speaki ng)  

t hat  a cour t  i s  t o det er mi ne t he r i ght s of  t he var i ous c l ai mant s 

agai nst  t he l awyer  and ot her s c l ai mi ng an i nt er est  i n t he f unds.      

¶42 I  shal l  summar i zes t he t wo cases qui ckl y and t hen 

di scuss t hem i n mor e det ai l .  

¶43 Bar r ock i s a di sci pl i nar y pr oceedi ng based on t he 

Rul es of  Pr of essi onal  Conduct .   Si mpl y st at ed,  a st at e st at ut e 

r ecogni zes an agr eement  bet ween a c l i ent  and an at t or ney 

gr ant i ng t he at t or ney a l i en upon pr oceeds f r om a per sonal  

i nj ur y r ecover y t o pr ot ect  t he at t or ney' s f ees.   The Rul es of  

Pr of essi onal  Conduct  pr ovi de t hat  an at t or ney must  pr ot ect  such 

a l i en upon t he pr oceeds by keepi ng t he pr oceeds i n t r ust .   

At t or ney Bar r ock di sbur sed t he f unds wi t hout  pr ot ect i ng t he 

                                                 
4 Si r  Topham Hat t ,  t he r ai l r oad cont r ol l er  on t he chi l dr en' s 

t el evi s i on ser i es " Thomas t he Tank Engi ne and Fr i ends, "  
f r equent l y scol ds t he engi nes wi t h,  " You have caused conf usi on 
and del ay! "  
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al l eged l i en and t hus vi ol at ed t he Rul es and f aced di sci pl i nar y 

pr oceedi ngs.   The at t or ney sued At t or ney Bar r ock i n t he 

Mi l waukee Count y c i r cui t  cour t  f or  payment  of  t he at t or ney' s 

bi l l  f or  l egal  ser vi ces r ender ed t he cl i ent .   The at t or ney' s 

c i v i l  l i abi l i t y  c l ai m ( upon hi s  c l ai med l i en)  agai nst  At t or ney 

Bar r ock i s not  bef or e us.   That  i s a separ at e c i v i l  sui t . 5 

¶44 I n cont r ast ,  Yor gan was a smal l  c l ai ms act i on by a 

chi r opr act or  agai nst  a l awyer  f or  payment  of  t he chi r opr act or ' s 

bi l l  f or  ser vi ces r ender ed a pat i ent .   Si mpl y st at ed,  t he 

chi r opr act or  demanded t hat  t he l awyer  pay t he chi r opr act or  t he 

f ees f or  ser vi ces r ender ed a pat i ent  who was t he l awyer ' s c l i ent  

and f or  whom t he l awyer  r ecover ed f unds f or  per sonal  i nj ur y on 

t he gr ound t hat  t he chi r opr act or  had a l i en on t he f unds.   Thi s 

cour t  di smi ssed t he chi r opr act or ' s smal l  c l ai ms act i on,  hol di ng,  

i nt er  al i a,  t hat  t he chi r opr act or  has no l i en on t he pr oceeds 

and t hat  t he at t or ney was not  a par t y t o t he agr eement  bet ween 

t he chi r opr act or  and t he pat i ent .   Accor di ngl y,  t he at t or ney was 

not  c i v i l l y  l i abl e t o t he chi r opr act or  under  t he f act s of  t hat  

case.   Yor gan was not  a di sci pl i nar y pr oceedi ng based on t he 

Rul es of  Pr of essi onal  Conduct .   Yor gan i s compar abl e t o t he 

separ at e c i v i l  act i on agai nst  At t or ney Bar r ock i n t he Mi l waukee 

Count y c i r cui t  cour t .     

¶45 I  shal l  now di scuss each case i n gr eat er  det ai l .    

                                                 
5 Mi chael  F.  Hupy & Assocs.  v.  Omni  I ns.  Co. ,  No.  

2002CV11870 ( Mi l waukee Count y Ci r .  Ct . ) .    
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¶46 The Barrock Case.  Thi s case i s a di sci pl i ne case,  

gover ned by a l i en st at ut e and t he Rul es of  Pr of essi onal  

Conduct .    

 ¶47 An i nj ur ed per son hi r ed At t or ney Mi chael  Hupy t o 

pur sue a c l ai m and si gned a cont r act  gr ant i ng t he at t or ney a 

l i en upon any pr oceeds f or  t he payment  of  hi s f ee.   The per son 

l at er  r et ai ned At t or ney Bar r ock t o pur sue t he same cl ai m.  

 ¶48 Hupy' s cont r act ual  l i en i s pr ot ect ed by st at ut e.   

Wi sconsi n St at .  § 757. 36 val i dat es an at t or ney- cl i ent  cont r act  

t hat  gr ant s t he at t or ney a l i en upon t he pr oceeds der i ved i n any  

act i on br ought  f or  t he enf or cement  of  t he cause of  act i on,  as 

secur i t y f or  f ees i n t he conduct  of  t he l i t i gat i on.   The st at ut e 

f ur t her  pr ovi des t hat  when not i ce of  t he cont r act  i s  gi ven t o 

t he opposi t e par t y or  hi s or  her  at t or ney,  no set t l ement  or  

adj ust ment  of  t he act i on may be val i d as agai nst  t he l i en so 

cr eat ed. 6   

 ¶49 At t or ney Bar r ock set t l ed t he c l ai m and r ecei ved f unds 

t o whi ch hi s cl i ent  was ent i t l ed.  At t or ney Bar r ock knew of  

                                                 
6 Wi sconsi n St at .  § 757. 36 pr ovi des as f ol l ows:  

Any per son havi ng or  c l ai mi ng a r i ght  of  
act i on .  .  .  may cont r act  wi t h any at t or ney t o 
pr osecut e t he act i on and gi ve t he at t or ney a l i en upon 
t he cause of  act i on and upon t he pr oceeds or  damages 
der i ved i n any act i on br ought  f or  t he enf or cement  of  
t he cause of  act i on,  as secur i t y f or  f ees i n t he 
conduct  of  t he l i t i gat i on;  when such agr eement  i s made 
and not i ce t her eof  gi ven t o t he opposi t e par t y or  hi s 
or  her  at t or ney,  no set t l ement  or  adj ust ment  of  t he 
act i on may be val i d as agai nst  t he l i en so 
cr eat ed .  .  .  .  

See al so Wi s.  St at .  §§ 757. 37,  . 38.  
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At t or ney Hupy' s asser t ed l i en on t he f unds and never t hel ess 

di sbur sed t he f unds wi t hout  maki ng payment  t o At t or ney Hupy.   

 ¶50 The Rul es of  Pr of essi onal  Conduct  ( SCR 20: 1. 15( d) ( 3) )  

r equi r e t hat ,  when " t he c l i ent  and anot her  per son cl ai m 

owner shi p i nt er est  i n t r ust  pr oper t y i dent i f i ed by a 

l i en .  .  .  ,  t he l awyer  [ her e,  Bar r ock]  shal l  hol d t hat  pr oper t y  

i n t r ust  unt i l  t her e i s an account i ng and sever ance of  t he 

i nt er est s. " 7   

 ¶51 At t or ney Bar r ock f ai l ed " t o hol d i n hi s t r ust  account  

a por t i on of  t he set t l ement  pr oceeds despi t e hi s knowl edge of  

[ t he l awyer ' s]  l i en on t hose f unds, "  and t hus he vi ol at ed SCR 

20: 1. 15( d) .   Maj or i t y op. ,  ¶27. 8 

¶52 The Yorgan Case.   Yor gan i nvol ved a l awyer ' s per sonal  

c i v i l  l i abi l i t y  t o a c l i ent ' s cr edi t or  when t he cr edi t or  di d not  

have a l i en on t he f unds.   Yor gan i s not  a l awyer  di sci pl i ne 

case.    

                                                 
7 SCR 20: 1. 15( d) ( 3) ,  Rul es of  Pr of essi onal  Conduct  f or  

At t or neys,  r eads as f ol l ows:  

( 3)  Di sput es r egar di ng t r ust  pr oper t y.   When t he 
l awyer  and anot her  per son or  t he c l i ent  and anot her  
per son cl ai m owner shi p i nt er est  i n t r ust  pr oper t y 
i dent i f i ed by a l i en,  cour t  or der ,  j udgment ,  or  
cont r act ,  t he l awyer  shal l  hol d t hat  pr oper t y i n t r ust  
unt i l  t her e i s an account i ng and sever ance of  t he 
i nt er est s.   I f  a di sput e ar i ses r egar di ng t he di v i s i on 
of  t he pr oper t y,  t he l awyer  shal l  hol d t he di sput ed 
por t i on i n t r ust  unt i l  t he di sput e i s r esol ved.  .  .  .   

8 For  a di scussi on of  a l awyer ' s dut y r egar di ng pr oper t y i n 
t he l awyer ' s possessi on,  see 1 Rest at ement  ( 3d)  of  t he Law 
Gover ni ng Lawyer s §§ 44- 45 ( 1998) .  
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¶53 I n Yor gan,  t he chi r opr act or  r ender ed ser vi ces t o a 

pat i ent  f or  i nj ur i es i ncur r ed i n a car  acci dent .   At  t he 

chi r opr act or ' s r equest  t he pat i ent  s i gned an " Aut hor i zat i on and 

Doct or ' s Li en"  st at i ng t hat  f unds f r om any set t l ement  f r om t he 

acci dent  be used t o compensat e t he chi r opr act or .   The pat i ent  

r et ai ned At t or ney Thomas Dur ki n t o handl e t he per sonal  i nj ur y 

c l ai m.   The at t or ney knew about  t he " l i en aut hor i zat i on 

cont r act "  but  never t hel ess di sbur sed t he f unds wi t hout  payi ng 

t he chi r opr act or .  

¶54 The chi r opr act or  sued t he at t or ney i n smal l  c l ai ms 

cour t  f or  payment  of  t he f ees f or  t he chi r opr act i c ser vi ces.   On 

a pet i t i on f or  r evi ew,  t hi s cour t  hel d agai nst  t he chi r opr act or ,  

r easoni ng as f ol l ows:  t he chi r opr act or  had no st at ut or y,  

equi t abl e,  or  common l aw l i en upon t he pr oceeds of  t he 

set t l ement ;  t he cont r act  bet ween t he pat i ent  and t he 

chi r opr act or  cont empl at ed t hat ,  bef or e t he at t or ney was bound by 

t he cont r act ,  t he at t or ney woul d have t o s i gn i t ;  t he at t or ney 

never  s i gned t he agr eement  or  ot her wi se accept ed t he t er ms of  

t he " l i en aut hor i zat i on cont r act "  and t her ef or e was not  bound by 

t he cont r act ;  even i f  t he at t or ney had a dut y t o t he c l i ent  t o 

pay t he chi r opr act or ,  t he appl i cabl e gener al  r ul e i s t hat  an 

at t or ney i s not  l i abl e t o t hi r d par t i es f or  br each of  a dut y t o 

t he c l i ent ;  and publ i c pol i cy does not  f avor  an at t or ney bei ng 

l i abl e t o cr edi t or s and assi gnees of  t he c l i ent .   Based on t hi s 

r easoni ng,  t he cour t  hel d t hat  t he at t or ney was not  c i v i l l y  

l i abl e t o t he chi r opr act or  f or  havi ng di sbur sed t he f unds 

wi t hout  payi ng t he chi r opr act or .      
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¶55 The Yor gan cour t  consi der ed t he appl i cabi l i t y  of  SCR 

20: 1. 15( d) ,  as di d Just i ce Wi l cox' s concur r ence i n t hat  case.   

Bot h opi ni ons concl ude t hat  SCR 20: 1. 15( d)  of  t he Rul es of  

Pr of essi onal  Conduct  was not  det er mi nat i ve of  an at t or ney' s 

c i v i l  l i abi l i t y . 9  The Pr eambl e t o SCR 20 expl i c i t l y  st at es t hat  

t he Rul es of  Pr of essi onal  Conduct  do not  pr ovi de an i ndependent  

basi s f or  c i v i l  l i abi l i t y . 10  The Yor gan cour t  addr essed ci v i l  

l i abi l i t y  and r ef r ai ned f r om addr essi ng t he appl i cabi l i t y  of  t he 

Rul es of  Pr of essi onal  Conduct  t o t he c i r cumst ances of  t he case. 11  

¶56 Synthesis and Conclusion.  Accor di ng t o t he di ssent ,  

t he det er mi nat i ve f act or  i n bot h t he pr esent  di sci pl i ne case and 

i n t he Yor gan ci v i l  l i abi l i t y  case i s t he at t or ney' s knowl edge 

t hat  a c l ai m exi st s.   Whi l e bot h cases i nvol ve an at t or ney who 

hol ds a c l i ent ' s f unds knowi ng of  t he c l ai ms of  anot her ,  t he 

s i mi l ar i t i es end t her e.  

¶57 I n t he pr esent  di sci pl i ne case,  a st at ut e r ecogni zes 

an at t or ney' s l i en on t he pr oceeds,  and SCR 20: 1. 15( d)  pr ohi bi t s 

an at t or ney f r om payi ng t he pr oceeds and i gnor i ng t he l i en.   

At t or ney Bar r ock v i ol at ed t he Rul e and i s bei ng di sci pl i ned.   I n 

Yor gan,  t he cour t  det er mi ned t hat  t he chi r opr act or  had no 

                                                 
9 Yor gan,  290 Wi s.  2d 671,  ¶25.  

10 I d.   The Yor gan cour t  al so c i t ed Wi l l i ams v.  Rexwor ks,  
I nc. ,  2004 WI  App 228,  ¶20,  277 Wi s.  2d 495,  691 N. W. 2d 897 
( " [ I ] t  i s  c l ear  f r om t he pr eambl e,  and f r om t he l ack of  any 
aut hor i t y t o t he cont r ar y,  t hat  t he [ Rul es of  Pr of essi onal  
Conduct  f or  At t or neys]  do not  pr ovi de an i ndependent  basi s f or  
c i v i l  l i abi l i t y ,  and do not  cr eat e any pr esumpt i on t hat  a l egal  
dut y has been br eached. " ) ;  and Nauga,  I nc.  v.  West el  Mi l waukee 
Co. ,  216 Wi s.  2d 306,  318 n. 5,  576 N. W. 2d 573 ( Ct .  App.  1998) .  

11 Yor gan,  290 Wi s.  2d 671,  ¶25.   
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pr ot ect ed r i ght s or  i nt er est s i n t he pr oceeds agai nst  t he l awyer  

and t he l awyer  was not  l i abl e i n a c i v i l  c l ai m.   The Yor gan 

cour t  never  addr essed whet her  t hat  at t or ney vi ol at ed t he Rul es 

of  Pr of essi onal  Conduct .   Di sci pl i ne was not  an i ssue i n t he 

case.   

¶58 The appl i cabl e l aw and t he nat ur e of  t he pr oceedi ngs 

conspi r e t o di st i ngui sh t he t wo cases.   I n per cei v i ng an anal ogy 

when none exi st s,  t he di ssent  cr eat es an anal ysi s when none i s 

r equi r ed.  

¶59 For  t he r easons set  f or t h,  I  wr i t e separ at el y.    

¶60 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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¶61 PATI ENCE DRAKE ROGGENSACK,  J.  ( di ssent i ng i n 

par t ) .    The cour t ' s  per  cur i am deci s i on appr oves t he di sci pl i ne 

of  At t or ney Mi t chel l  J.  Bar r ock f or  v i ol at i ons of  var i ous 

supr eme cour t  r ul es.    Per  cur i am op. ,  ¶3.   I  agr ee t hat  

At t or ney Bar r ock shoul d be di sci pl i ned f or  r ul e v i ol at i ons.   I  

wr i t e i n par t i al  di ssent  because I  concl ude t hat  At t or ney 

Bar r ock shoul d not  be di sci pl i ned f or  t he al l eged vi ol at i on of  

SCR 20: 1. 15( d) ( 3)  because t hi s cour t  has concl uded t hat  i t  i s 

per mi ssi bl e t o f ai l  t o hol d set t l ement  pr oceeds r ecei ved f r om a 

per sonal  i nj ur y c l ai m i n an at t or ney t r ust  account  when t he 

at t or ney knows t her e i s a c l ai m by anot her  per son t o a por t i on 

of  t hose pr oceeds.   Yor gan v.  Dur ki n,  2006 WI  60,  ¶2,  290 

Wi s.  2d 671,  715 N. W. 2d 160.   I n my vi ew,  t he cour t ' s  deci s i on 

i n Yor gan modi f i es when an at t or ney has an obl i gat i on t o r et ai n 

set t l ement  pr oceeds i n hi s t r ust  account ,  t o whi ch pr oceeds 

anot her  per son makes a c l ai m.   The cour t  has concl uded t hat  a 

known cl ai m t o a por t i on of  t he pr oceeds i s i nsuf f i c i ent  t o 

l awf ul l y pr event  an at t or ney f r om di st r i but i ng t he pr oceeds t o 

hi m and ot her s.   I d.   Rat her ,  t he cour t  has concl uded t hat  what  

i s r equi r ed t o val i dl y asser t  such a c l ai m i s ei t her  t he 

agr eement  of  t he at t or ney i nt o whose t r ust  account  t he pr oceeds 

wer e pai d or  an equi t abl e l i en agai nst  t he pr oceeds.   I d.   The 

cour t  al so concl uded t hat  publ i c  pol i cy does not  f avor  i mposi ng 

l i abi l i t y  on an at t or ney who di sbur ses al l  of  t he pr oceeds 

wi t hout  payi ng one who makes a c l ai m t o t he at t or ney i n 

possessi on of  t hose pr oceeds.   I d.   Gi ven t he cour t ' s  r easoni ng 

i n Yor gan,  i n my vi ew,  At t or ney Bar r ock shoul d not  be sanct i oned 
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f or  a v i ol at i on of  SCR 20: 1. 15( d) ( 3)  on t he f act s of  t hi s case.   

Accor di ngl y,  I  woul d r emand t o t he r ef er ee f or  a r ecommendat i on 

f or  di sci pl i ne t hat  shoul d be i mposed when t he vi ol at i on of  SCR 

20: 1. 15( d) ( 3)  i s not  consi der ed,  and I  r espect f ul l y di ssent ,  i n 

par t ,  f r om t he maj or i t y opi ni on.  

¶62 No one ci t es Yor gan t o us.   Per haps t hat  i s because i t  

was not  r el eased unt i l  June 2,  2006 and t he r ef er ee i ssued hi s  

Deci s i on and Recommendat i ons on May 31,  2006.  Of  cour se t her e 

may be di f f er ences bet ween a c i v i l  c l ai m t hat  set t l ement  

pr oceeds have been di st r i but ed i n cont r avent i on of  an al l eged 

cont r act ual  r i ght  of  r ecover y agai nst  t hem and an al l egat i on 

t hat  t he Rul es of  Pr of essi onal  Conduct  have been vi ol at ed 

because set t l ement  pr oceeds have been di st r i but ed i n 

cont r avent i on of  an al l eged cont r act ual  r i ght  of  r ecover y 

agai nst  t hem.   However ,  as we r ecogni zed i n Yor gan,  di sci pl i nar y 

cases may be based i n f act ual  cont ext s s i mi l ar  t o t hose on whi ch 

ci v i l  act i ons ar e based. 1  I n addi t i on,  t he f act ual  cont ext  i n 

whi ch Yor gan ar ose i s on al l  f our s wi t h t he f act s r el at ed by t he 

                                                 
1 Yor gan v.  Dur ki n,  2006 WI  60,  ¶22,  290 Wi s. 2d 671,  715 

N. W. 2d 160 ( c i t i ng I n t he Mat t er  of  Al l en,  802 N. E. 2d 922,  924 
( I nd.  2004)  and Mat t er  of  Rawson,  833 P. 2d 235,  238 ( N. M.  
1992) ) ,  t wo di sci pl i nar y cases,  as suppor t  f or  t he cour t ' s  
concl usi on t hat  Dr .  Yor gan shoul d have had At t or ney Dur ki n s i gn 
a l et t er  of  pr ot ect i on,  i f  Dr .  Yor gan expect ed At t or ney Dur ki n 
t o pr ot ect  Dr .  Yor gan' s i nt er est  i n t he set t l ement  pr oceeds.   
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r ef er ee as a pr ecur sor  t o hi s concl usi on t hat  At t or ney Bar r ock 

v i ol at ed SCR 20: 1. 15( d) ( 3) . 2  

¶63 Dr .  Yor gan i s a chi r opr act or  who pr ovi ded chi r opr act i c 

ser vi ces t o Ms.  Her nandez f or  per sonal  i nj ur i es t hat  r esul t ed 

f r om an aut omobi l e acci dent .   Yor gan,  290 Wi s.  2d 671,  ¶53.   

Because Ms.  Her nandez was not  abl e t o pay f or  t he heal t h car e 

she r equi r ed,  Ms.  Her nandez made a wr i t t en assi gnment  t o Dr .  

Yor gan of  pr oceeds t hat  may be r ecei ved f r om her  per sonal  i nj ur y 

c l ai m.   That  agr eement  pr ovi ded:  

I  her eby aut hor i ze and di r ect  you,  my at t or ney,  
t o pay di r ect l y t o Dr .  Yor gan such sums as may be due 
and owi ng hi m f or  heal t h ser vi ces r ender ed t o me by 
r eason of  t hi s acci dent  and t o wi t hhol d such sums f r om 
any set t l ement ,  j udgement  [ s i c]  or  ver di ct  as may be 
necessar y t o pr ot ect  hi s i nt er est s.    

I d. ,  ¶56.  

¶64 At t or ney Dur ki n r epr esent ed Ms.  Her nandez i n her  c i v i l  

c l ai m f or  t he same acci dent  t hat  r esul t ed i n t he per sonal  

i nj ur i es f or  whi ch Dr .  Yor gan pr ovi ded t r eat ment .   I d. ,  ¶53.   

Mor eover ,  t he c i r cui t  cour t  f ound t hat  Ms.  Her nandez' s wr i t t en 

assi gnment  was sent  t o At t or ney Dur ki n' s of f i ce at  t he t i me Dr .  

Yor gan t r ansmi t t ed Ms.  Her nandez' s t r eat ment  r ecor ds t hat  

At t or ney Dur ki n had r equest ed,  about  November  1,  2000.   I d. ,  

¶57.   The ci r cui t  cour t  al so f ound t hat  At t or ney Dur ki n set t l ed 

Ms.  Her nandez' s per sonal  i nj ur y c l ai m about  June,  2003,  and t hat  

                                                 
2 Many of  t he f act s I  quot e come f r om t he di ssent  i n Yor gan.   

However ,  t he maj or i t y opi ni on i n Yor gan di d not  di sput e t hat  
At t or ney Dur ki n knew t hat  Dr .  Yor gan made a c l ai m t o t he 
set t l ement  pr oceeds f r om Ms.  Her nandez' s per sonal  i nj ur y c l ai m 
based on t he wr i t t en agr eement  he sent  t o At t or ney Dur ki n.   See 
Yor gan,  290 Wi s.  2d 671,  ¶1.  
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pr i or  t o r eachi ng a set t l ement ,  At t or ney Dur ki n cont act ed Dr .  

Yor gan t o see i f  he woul d r educe t he amount  t hen due f or  

chi r opr act i c ser vi ces.   I d.   When Dr .  Yor gan r ef used t o do so,  

At t or ney Dur ki n pai d hi msel f  f r om t he set t l ement  pr oceeds and 

sent  t he r est  of  i t  t o Ms.  Her nandez,  who was subsequent l y 

nowher e t o be f ound.   I d.   Ther e was no evi dence i n t he r ecor d 

t hat  Ms.  Her nandez pr ovi ded At t or ney Dur ki n any i nst r uct i ons 

about  t he di sbur sement  of  t he set t l ement  pr oceeds t o Dr .  Yor gan 

t hat  wer e cont r ar y t o t he assi gnment  she execut ed i n f avor  of  

Dr .  Yor gan.   I d.   Accor di ngl y,  At t or ney Dur ki n had not i ce of  an 

assi gnment ,  expr essl y cr eat ed by hi s c l i ent .   I d. ,  ¶1 and ¶57.  

¶65 Thi s cour t  concl uded t hat  At t or ney Dur ki n had no 

obl i gat i on t o pay Dr .  Yor gan f r om t he set t l ement  pr oceeds 

At t or ney Dur ki n r ecei ved because At t or ney Dur ki n di d not  s i gn an 

agr eement  t o do so.   I d. ,  ¶2.   I n so concl udi ng,  i t  al so 

concl uded t hat  At t or ney Dur ki n had no obl i gat i on t o r et ai n t he 

di sput ed f unds i n hi s t r ust  account .   Accor di ngl y,  Dr .  Yor gan 

was deni ed al l  r ecover y f or  t he heal t h car e he pr ovi ded.   I d. ,  

¶2.    

¶66 I n t he di sci pl i nar y case now bef or e us,  At t or ney 

Bar r ock i s f ound t o have vi ol at ed SCR 20: 1. 15( d) ( 3) ,  whi ch 

pr ovi des i n r el evant  par t :    

Di sput es r egar di ng t r ust  pr oper t y.   When t he 
l awyer  and anot her  per son or  t he c l i ent  and anot her  
per son cl ai m owner shi p i nt er est  i n t r ust  pr oper t y 
i dent i f i ed by a l i en,  cour t  or der ,  j udgment ,  or  
cont r act ,  t he l awyer  shal l  hol d t hat  pr oper t y i n t r ust  
unt i l  t her e i s an account i ng and sever ance of  t he 
i nt er est s.   I f  a di sput e ar i ses r egar di ng t he di v i s i on 
of  t he pr oper t y,  t he l awyer  shal l  hol d t he di sput ed 
por t i on i n t r ust  unt i l  t he di sput e i s r esol ved.  
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¶67 At t or ney Bar r ock' s v i ol at i on of  SCR 20: 1. 15( d) ( 3)  

ar i ses f r om a cl ai m made agai nst  set t l ement  pr oceeds by At t or ney 

Hupy,  who i ni t i al l y  r epr esent ed At t or ney Bar r ock ' s c l i ent ,  W. F. ,  

f or  t he same per sonal  i nj ur y c l ai m f or  whi ch At t or ney Bar r ock 

col l ect ed set t l ement  pr oceeds.   As par t  of  At t or ney Hupy' s 

r epr esent at i on of  W. F. ,  W. F.  s i gned a cont i ngency f ee agr eement  

wher eby At t or ney Hupy al l egedl y  woul d r ecei ve 33- 1/ 3% of  any 

r ecover y and woul d have a l i en on t he pr oceeds of  t he per sonal  

i nj ur y c l ai m f or  t he payment  of  t hat  cont i ngency f ee. 3   Per  

cur i am op. ,  ¶8.   

¶68 Appr oxi mat el y one year  af t er  At t or ney Hupy ent er ed 

i nt o t he agr eement  t o r epr esent  W. F. ,  W. F.  deci ded t o r et ai n 

At t or ney Bar r ock.   I d. ,  ¶9.   As par t  of  At t or ney Bar r ock' s 

r epr esent at i on of  W. F. ,  W. F.  al so ent er ed i nt o a r et ai ner  

agr eement  wi t h At t or ney Bar r ock.   I d. ,  ¶11.  

¶69 When At t or ney Hupy became awar e of  At t or ney Bar r ock' s  

r epr esent at i on,  he asked At t or ney Bar r ock t o acknowl edge 

                                                 
3 The f ee agr eement  bet ween At t or ney Hupy and W. F.  i s not  a 

par t  of  t he r ecor d bef or e t hi s cour t .   Ther ef or e,  because 
st at ut or y l i ens under  Wi s.  St at .  § 757. 37 do not  ar i se as a 
mat t er  of  cour se,  we do not  know whet her  At t or ney Hupy' s 
agr eement  act ual l y gr ant ed hi m a st at ut or y l i en.   See Wei gel  v.  
Gr i mmet t ,  173 Wi s.  2d 263,  271,  496 N. W. 2d 206 ( Ct .  App.  1992)  
( concl udi ng t hat  even wi t h a wr i t t en f ee agr eement  t her e must  be 
separ at e pr oof  of  an agr eement  f or  a l i en) ;  see al so I n t he 
Mat t er  of  Ri chl and Bl dg.  Sys. ,  I nc. ,  40 B. R.  156,  157 ( Bankr .  
W. D.  Wi s.  1984)  ( concl udi ng t hat  a wr i t t en f ee agr eement  was 
i nsuf f i c i ent  t o suppor t  an at t or ney' s l i en because t her e was no 
speci f i c  pr oof  of  t he gr ant i ng of  t he l i en) .   However ,  i n my 
vi ew,  t he basi s f or  t he c l ai m agai nst  set t l ement  pr oceeds makes 
no di f f er ence i n r egar d t o whet her  SCR 20: 1. 15( d) ( 3)  appl i es 
because t he Rul e cover s di sput es t hat  ar i se because of  a c l ai med 
" l i en,  cour t  or der ,  j udgment ,  or  cont r act . "  
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At t or ney Hupy' s  l i en agai nst  pr oceeds r ecei ved i n t he f ut ur e 

f r om W. F. ' s per sonal  i nj ur y c l ai m.   I d. ,  ¶14.  

¶70 At t or ney Bar r ock di d not  do so.   I d. ,  ¶15.   At t or ney 

Bar r ock cont i nued t o r epr esent  W. F.  and obt ai ned a set t l ement  of  

$34, 135.   I d. ,  ¶16.   However ,  he pai d At t or ney Hupy not hi ng,  but  

di st r i but ed t he pr oceeds t o hi msel f ,  t o hi s f at her ,  who was al so 

an at t or ney,  and t o W. F.   I d.   When At t or ney Hupy l ear ned t hat  a 

di st r i but i on had been made,  he sued At t or ney Bar r ock and al so 

r epor t ed At t or ney Bar r ock' s act i ons t o OLR.   I d. ,  ¶22.  

¶71 The r ef er ee' s concl usi on of  l aw,  t hat  was adopt ed by 

t hi s cour t  i n i t s di sci pl i nar y deci s i on,  det er mi ned t hat :  

At t or ney Bar r ock f ai l ed t o hol d i n hi s Tr ust  Account  a 
por t i on of  t he set t l ement  he had negot i at ed wi t h Omni  
I nsur ance Company despi t e hi s act ual  knowl edge of  a 
di sput e r egar di ng At t or ney Hupy’ s f i r m’ s l i en as t o a 
por t i on of  t hose f unds.   Thi s i s a di r ect  v i ol at i on of  
SCR 20: 1. 15( d) .  

¶72 I  wr i t e di ssent i ng i n par t  because t he at t or ney 

conduct  i n Yor gan i s t he same as At t or ney Bar r ock' s conduct  

her e.   Bot h at t or neys knew anot her  per son cl ai med an i nt er est  i n 

set t l ement  pr oceeds t hat  came i nt o t hei r  hands.   Thi s knowl edge 

caused t he set t l ement  f unds t hat  each at t or ney deposi t ed i nt o 

hi s t r ust  account  t o be subj ect  t o a di sput e about  t he owner shi p 

of  t hose f unds,  whi ch woul d appear  t o cause each at t or ney' s 

conduct  t o f al l  wi t hi n t he ambi t  of  SCR 20: 1. 15( d) ( 3) .   However ,  

i t  appear s t o me t hat  Yor gan put  a gl oss on when a por t i on of  

set t l ement  pr oceeds i s i n " di sput e. "   That  i s,  t hi s cour t  

concl uded t hat  At t or ney Dur ki n was not  bound t o r et ai n t he 

set t l ement  pr oceeds f r om Ms.  Her nandez' s l awsui t  because he had 
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not  s i gned an agr eement  t o be bound by t he cont r act ual  

assi gnment  Ms.  Her nandez made t o Dr .  Yor gan.   Yor gan,  290 

Wi s.  2d 671,  ¶2.   We al so concl uded t hat  t he f ai l ur e t o pay Dr .  

Yor gan di d not  v i ol at e publ i c pol i cy.   I d.   I f  At t or ney Dur ki n 

was not  bound t o r et ai n t he set t l ement  pr oceeds i n hi s t r ust  

account ,  under  l aw or  publ i c pol i cy unt i l  a cour t  had det er mi ned 

whet her  Dr .  Yor gan had a val i d c l ai m agai nst  t he pr oceeds,  t hen 

how coul d t hose pr oceeds be i n " di sput e"  under  SCR 

20: 1. 15( d) ( 3) ,  whi ch r equi r es r et ai ni ng t hem when a di sput e i s  

pr esent ? 

¶73 The concur r ence asser t s t hat  t he di ssent  " conf l at es"  

At t or ney Hupy' s OLR compl ai nt  wi t h hi s c i v i l  c l ai m.   Per  cur i am 

op. ,  ¶39 ( Abr ahamson,  C. J. ,  concur r i ng) .   The concur r ence t hen 

goes on t o asser t  t hat  t he " cr ux"  of  t hi s di sci pl i nar y act i on i s  

t hat  a l awyer  r el eased t r ust  account  f unds t o whi ch he knew 

anot her  l awyer  c l ai med an i nt er est ,  whi l e t he " cr ux"  of  a c i v i l  

act i on i s a cour t  det er mi nat i on of  whet her  a c l ai mant  has a 

val i d c l ai m t o t he f unds.   I d. ,  ¶41.    

¶74 Whi l e I  acknowl edge t hat  t he f ocus i s di f f er ent  i n t he 

t wo act i ons,  does t he concur r ence r eal l y bel i eve a di sci pl i nar y 

act i on wi l l  l i e agai nst  At t or ney Dur ki n i n t he Yor gan mat t er  

af t er  we have det er mi ned t hat  At t or ney Dur ki n pr oper l y i gnor ed 

Dr .  Yor gan' s c l ai m t o a por t i on of  t he t r ust  account  f unds?  The 

cour t  di d concl ude t hat  At t or ney Dur ki n' s di st r i but i on di d not  

v i ol at e any r i ght s of  Dr .  Yor gan and di d not  v i ol at e publ i c 

pol i cy.   Yor gan,  290 Wi s.  2d 671,  ¶2.   Cer t ai nl y,  t he Supr eme 

Cour t  Rul es cont ai ned i n SCR ch.  20 ar e gr ounded i n publ i c 
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pol i cy.   To me,  t he OLR case and t he ci v i l  act i on,  whi l e havi ng 

di f f er i ng f ocuses,  shoul d not  r esul t  i n publ i c pol i cy 

concl usi ons t hat  ar e i nconsi st ent  wi t h one anot her .     

¶75 I n summar y,  i n t hi s di sci pl i nar y act i on,  i t  was an 

at t or ney who cl ai med an i nt er est  i n t he f unds i n an at t or ney' s 

t r ust  account .   I n Yor gan,  i t  was a chi r opr act or  who cl ai med an 

i nt er est  i n t he f unds i n an at t or ney' s t r ust  account .   I n my 

vi ew bef or e t hi s cour t ' s  deci s i on i n Yor gan,  i t  di d not  mat t er  

whet her  t he i nt er est  c l ai med was gr ounded i n a common l aw l i en,  

a st at ut or y l i en or  a cont r act  assi gni ng a por t i on of  t he 

pr oceeds t o anot her .   The t er ms of  SCR 20: 1. 15( d) ( 3)  cover ed al l  

such cl ai ms i f  t hey showed t he pr oceeds wer e i n " di sput e. "   

However ,  i n Yor gan,  we concl uded t hat  t he di st r i but i on of  al l  of  

t he set t l ement  pr oceeds t o ot her s v i ol at ed no l aw and was not  

cont r ar y t o publ i c pol i cy.   I d.   

¶76 Ther ef or e,  t he cour t ' s  det er mi nat i on i n Yor gan put  a 

gl oss on what  t ype of  c l ai m can be made agai nst  t r ust  account  

pr oceeds,  whi ch gl oss af f ect s t hi s case.   To expl ai n f ur t her ,  I  

cannot  agr ee t hat  i t  i s  not  cont r ar y t o publ i c pol i cy t o 

di st r i but e t r ust  account  f unds t o whi ch a chi r opr act or  makes a 

c l ai m,  but  i t  i s  cont r ar y t o publ i c pol i cy t o di st r i but e t r ust  

account  f unds t o whi ch an at t or ney makes a c l ai m.   Ther ef or e,  I  

concl ude At t or ney Bar r ock di d not  v i ol at e SCR 20: 1. 15( d) ( 3) .   

Accor di ngl y,  I  r espect f ul l y di ssent  f r om t hat  por t i on of  t he 

di sci pl i ne i mposed f or  a v i ol at i on of  SCR 20: 1. 15( d) ( 3) ,  and I  

woul d r emand t he mat t er  t o t he r ef er ee t o make a r ecommendat i on 
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about  di sci pl i ne t hat  does not  i ncl ude a f i ndi ng t hat  At t or ney 

Bar r ock v i ol at ed SCR 20: 1. 15( d) ( 3)  under  t he f act s of  t hi s case.  
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