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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Wi nnebago 

Count y,  Rober t  A.  Hawl ey,  Judge.   Affirmed and remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2005- 06) . 1  Hol l y Lor nson ( Lor nson)  and Ki m 

Hoer t sch ( Hoer t sch)  seek r evi ew of  a c i r cui t  cour t  or der  

di smi ssi ng t hei r  wr ongf ul  deat h c l ai ms agai nst  Nadeem Si ddi qui ,  

M. D. ;  Paul  McAvoy,  M. D. ;  Mat t hew Wi l l i ams,  M. D. ;  James E.  Hai ne,  

M. D. ;  John E.  Al mqui st ,  M. D. ;  Fr eder i ck W.  Knoch,  M. D. ;  Af f i ni t y 

Medi cal  Gr oup/ Af f i ni t y Heal t h Syst em;  St .  El i zabet h Hospi t al  

I nc. ;  The Medi cal  Pr ot ect i ve Company;  and t he Pr ef er r ed 

Pr of essi onal  I nsur ance Company ( col l ect i vel y,  def endant s) . 2 

¶2 Lor nson and Hoer t sch ar e t he adul t  daught er s of  Jani ce 

and Joseph Sander s,  bot h deceased.   They appear  i n t hi s 

l i t i gat i on i n sever al  capaci t i es,  but  appear  i n t hi s appeal  as 

( 1)  per sonal  r epr esent at i ves of  t hei r  f at her ' s est at e;  and ( 2)  

i ndi v i dual  c l ai mant s as adul t  chi l dr en of  t hei r  l at e mot her .  

¶3 Dur i ng hi s l i f et i me,  Joseph Sander s f i l ed a wr ongf ul  

deat h c l ai m agai nst  t he def endant s f or  medi cal  negl i gence i n t he 

deat h of  hi s wi f e Jani ce.   He di ed bef or e hi s case coul d go t o 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.    

2 The ci r cui t  cour t  gr ant ed t he Wi sconsi n Pat i ent s 
Compensat i on Fund' s mot i on f or  summar y j udgment  on t he basi s 
t hat  t he over al l  damages cl ai med by Lor nson and Hoer t sch woul d 
not  exceed $1 mi l l i on.   Lor nson and Hoer t sch do not  seek r evi ew 
of  t hi s or der .  
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t r i al .   Hi s daught er s,  Lor nson and Hoer t sch,  wer e appoi nt ed 

per sonal  r epr esent at i ves f or  t hei r  f at her ' s est at e,  and,  i n t hat  

capaci t y,  t hey pur sued hi s wr ongf ul  deat h c l ai m,  c i t i ng 

Wi s.  St at .  § 895. 01( 1) ( o) .   At  t he same t i me,  i n t he 

al t er nat i ve,  t hey made t hei r  own i ndi v i dual  c l ai ms f or  t he 

wr ongf ul  deat h of  t hei r  mot her ,  c i t i ng Wi s.  St at .  § 895. 04( 2) .  

¶4 The ci r cui t  cour t  di smi ssed t hese wr ongf ul  deat h 

c l ai ms on gr ounds t hat  Lor nson and Hoer t sch l acked st andi ng 

under  t he appl i cabl e st at ut es t o mai nt ai n medi cal  mal pr act i ce 

wr ongf ul  deat h c l ai ms.   Lor nson and Hoer t sch appeal ed.   The 

cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t .   Af t er  

car ef ul l y r evi ewi ng t he gover ni ng st at ut es and case l aw,  we 

af f i r m.   We hol d t hat  i n wr ongf ul  deat h act i ons,  an el i gi bl e 

c l ai mant ' s cause of  act i on does not  sur vi ve t he deat h of  t he 

c l ai mant .   Thus,  Joseph Sander s '  wr ongf ul  deat h c l ai m does not  

sur vi ve.   I n a non- medi cal  mal pr act i ce wr ongf ul  deat h case,  

under  Wi s.  St at .  § 895. 04( 2) ,  a new cause of  act i on i s avai l abl e 

t o t he next  c l ai mant  i n t he st at ut or y hi er ar chy.   I n a medi cal  

mal pr act i ce wr ongf ul  deat h case,  el i gi bl e c l ai mant s under  

Wi s.  St at .  § 655. 007 ar e not  subj ect  t o a st at ut or y hi er ar chy 

l i ke c l ai mant s under  Wi s.  St at .  § 895. 04( 2) .   However ,  i n a 

medi cal  mal pr act i ce wr ongf ul  deat h case,  adul t  chi l dr en of  t he 

deceased ( l i ke Lor nson and Hoer t sch)  ar e not  l i s t ed as el i gi bl e 

c l ai mant s and ar e t her ef or e not  el i gi bl e because of  t he 

excl usi v i t y of  Wi s.  St at .  § 655. 007,  as i nt er pr et ed i n Czapi nski  

v.  St .  Fr anci s Hospi t al ,  I nc. ,  2000 WI  80,  236 Wi s.  2d 316,  613 

N. W. 2d 120.    
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¶5 I n addi t i on,  we hol d t hat  our  i nt er pr et at i on of  

Wi s.  St at .  § 655. 007 i n conj unct i on wi t h 

Wi s.  St at .  §§ 895. 01( 1) ( o)  and 895. 04( 2)  does not  depr i ve Joseph 

Sander s or  hi s est at e of  a vest ed pr oper t y r i ght  wi t hout  due 

pr ocess or  v i ol at e equal  pr ot ect i on of  t he l aw.   We r emand t he 

case t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs on t he 

separ at e c l ai m of  t he est at e of  Jani ce M.  Sander s.  

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶6 Thi s appeal  ar i ses out  of  a medi cal  mal pr act i ce 

wr ongf ul  deat h/ sur vi val  act i on.   On November  11,  2002,  Jani ce 

Sander s di ed f r om compl i cat i ons of  a l ar ge par aesophageal  hi at al  

her ni a.   On Oct ober  22,  2003,  Joseph Sander s f i l ed a compl ai nt  

agai nst  t he def endant s on behal f  of  hi msel f  i ndi v i dual l y and as 

speci al  admi ni st r at or  of  t he est at e of  hi s deceased wi f e.   I n 

hi s compl ai nt ,  Joseph Sander s al l eged t hat  def endant s act ed 

negl i gent l y by f ai l i ng t o t i mel y di agnose and t r eat  Jani ce 

Sander s '  par aesophageal  her ni a.   He al l eged t hat  t he def endant s '  

negl i gence l ed t o Mr s.  Sander s '  excessi ve vomi t i ng,  aspi r at i on,  

car di opul monar y ar r est ,  r esusci t at i on,  coma,  and event ual  deat h.  

¶7 Joseph Sander s sought  compensat or y damages on behal f  

of  hi s wi f e' s est at e f or  Mr s.  Sander s '  consc i ous pai n and 

suf f er i ng bef or e her  deat h.   He al so sought  compensat or y damages 

on behal f  of  hi msel f  f or  t he l oss of  soci et y,  compani onshi p,  and 

consor t i um of  hi s wi f e;  pecuni ar y l oss of  hi s wi f e' s ser vi ces;  

and medi cal ,  f uner al ,  and bur i al  expenses.  

¶8 Af t er  i ni t i al  di scover y but  bef or e t r i al ,  Joseph 

Sander s di ed.   On Apr i l  26,  2005,  Joseph Sander s '  counsel  f i l ed 
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a mot i on f or  subst i t ut i on of  pl ai nt i f f s and f or  l eave t o f i l e a 

suppl ement al  compl ai nt .   The mot i on asked t he cour t  f or  t hr ee 

t hi ngs:  ( 1)  an or der  subst i t ut i ng Lor nson and Hoer t sch f or  

Joseph Sander s as successor  speci al  admi ni st r at or s of  t he est at e 

of  Jani ce Sander s;  ( 2)  an or der  appoi nt i ng Lor nson and Hoer t sch 

as per sonal  r epr esent at i ves of  t he est at e of  Joseph Sander s;  and 

( 3)  an or der  al l owi ng Lor nson and Hoer t sch t o f i l e a 

suppl ement al  compl ai nt .   The cour t  i ssued t wo or der s,  one t hat  

appoi nt ed Lor nson and Hoer t sch as per sonal  r epr esent at i ves of  

t hei r  f at her ' s  est at e and one t hat  appoi nt ed Lor nson and 

Hoer t sch as successor  admi ni st r at or s of  t hei r  mot her ' s est at e.   

By consent  of  t he par t i es,  a suppl ement al  compl ai nt  was f i l ed on 

May 3,  2005.   

¶9 Lor nson and Hoer t sch sought  compensat or y damages under  

t hr ee t heor i es of  r ecover y:  ( 1)  on behal f  of  t he est at e of  

Jani ce Sander s i n t hei r  capaci t i es as speci al  admi ni st r at or s;  

( 2)  on behal f  of  t he est at e of  Joseph Sander s i n t hei r  

capaci t i es as per sonal  r epr esent at i ves;  and ( 3)  al t er nat i ve t o 

t he second t heor y,  on behal f  of  t hemsel ves i n t hei r  i ndi v i dual  

capaci t i es as t he sur vi v i ng daught er s and l i neal  hei r s of  Jani ce 

Sander s.  

¶10 Al l  def endant s j oi ned i n a mot i on t o di smi ss t he 

wr ongf ul  deat h c l ai m asser t ed on behal f  of  Joseph Sander s '  

est at e,  and i n t he al t er nat i ve,  on behal f  of  Lor nson and 

Hoer t sch i ndi v i dual l y.   The def endant s asser t ed Lor nson and 

Hoer t sch l acked st andi ng t o br i ng a wr ongf ul  deat h c l ai m i n 

t hei r  capaci t i es as per sonal  r epr esent at i ves of  t hei r  f at her ' s 
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est at e or  as i ndi v i dual s.   The def endant s ar gued t hat  t he 

wr ongf ul  deat h c l ai m di d not  sur vi ve t he deat h of  Joseph Sander s 

and t hat  Lor nson and Hoer t sch,  i n t hei r  i ndi v i dual  capaci t i es,  

wer e not  el i gi bl e t o make a medi cal  mal pr act i ce wr ongf ul  deat h 

c l ai m under  Wi s.  St at .  § 655. 007.   The def endant s conceded t hat  

t he sur vi val  c l ai m by t he speci al  admi ni st r at or s on behal f  of  

Jani ce Sander s '  est at e was unaf f ect ed by Joseph Sander s '  deat h.  

¶11 The par t i es submi t t ed t hei r  br i ef s,  and on Jul y 21,  

2005,  t he Honor abl e Rober t  A.  Hawl ey,  j udge of  t he Wi nnebago 

Count y Ci r cui t  Cour t ,  hear d or al  ar gument .   The ci r cui t  cour t  

gr ant ed t he def endant s '  mot i ons t o di smi ss t he wr ongf ul  deat h 

c l ai ms.   The cour t  r easoned t hat  Wi s.  St at .  § 655. 007 pr ovi ded 

t he excl usi ve l i s t  of  c l ai mant s el i gi bl e t o br i ng a medi cal  

mal pr act i ce act i on.   I t  concl uded t hat  because t he l i s t  i n 

§ 655. 007 di d not  i ncl ude adul t  chi l dr en or  a spouse' s  

r epr esent at i ve,  t he l egi s l at ur e di d not  i nt end f or  adul t  

chi l dr en or  t he spouse' s r epr esent at i ve t o br i ng a wr ongf ul  

deat h c l ai m.   The cour t  al so r ef used t o appl y t he gener al  

pr ovi s i ons of  t he wr ongf ul  deat h st at ut e i n a medi cal  

mal pr act i ce case because t hose gener al  pr ovi s i ons wer e not  

i ncor por at ed by r ef er ence i nt o Chapt er  655.  

¶12 Lor nson and Hoer t sch f i l ed a not i ce of  appeal  of  t he 

wr ongf ul  deat h di smi ssal ,  and t he par t i es agr eed t o adj our n t he 

t r i al  of  t he est at e' s sur vi val  c l ai m pendi ng t he r esol ut i on of  

t hi s appeal .   On May 17,  2006,  t he cour t  of  appeal s cer t i f i ed 

t he case t o t hi s cour t ,  aski ng us t o addr ess t he i ssue of  

whet her  " a sur vi v i ng spouse' s wr ongf ul  deat h c l ai m i n a medi cal  
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mal pr act i ce act i on sur vi ve[ s]  hi s or  her  own deat h such t hat  hi s 

or  her  per sonal  r epr esent at i ves have st andi ng t o pur sue t hat  

c l ai m. "   Thi s cour t  accept ed cer t i f i cat i on on June 14,  2006.   We 

al so addr ess t he i ndi v i dual  wr ongf ul  deat h c l ai ms of  Mr s.  

Sander s '  adul t  chi l dr en.    

I I .  STANDARD OF REVI EW 

¶13 Thi s case comes t o us on r evi ew of  a mot i on t o 

di smi ss.   We addr ess whet her  Lor nson and Hoer t sch ( her ei naf t er  

Lor nson)  asser t  c l ai ms upon whi ch r el i ef  can be gr ant ed.   See 

Br ew Ci t y Redevel opment  Gr oup,  LLC v.  Fer chi l l  Gr oup,  2006 WI  

128,  ¶15,  297 Wi s.  2d 606,  724 N. W. 2d 879.   Thi s pr esent s a 

quest i on of  l aw t hat  we r evi ew de novo,  benef i t i ng f r om t he 

cer t i f i cat i on memor andum and t he ci r cui t  cour t ' s  anal ysi s.   

Scot t  v.  Saver s Pr op.  & Cas.  I ns.  Co. ,  2003 WI  60,  ¶6,  262 

Wi s.  2d 127,  663 N. W. 2d 715.   We t ake as t r ue t he al l egat i ons i n 

t he compl ai nt  and al l  r easonabl e i nf er ences f r om t hose 

al l egat i ons.   I d. ,  ¶5.  

¶14 To det er mi ne whet her  Lor nson has asser t ed cl ai ms upon 

whi ch r el i ef  can be gr ant ed,  we must  i nt er pr et  and appl y sever al  

st at ut es,  i ncl udi ng Wi s.  St at .  §§ 655. 006 and 655. 007 and 

pr ovi s i ons of  Wi s.  St at .  ch.  895.   St at ut or y i nt er pr et at i on 

pr esent s quest i ons of  l aw t hat  we r evi ew de novo.   Vi l l .  of  

Cr oss Pl ai ns v.  Haanst ad,  2006 WI  16,  ¶9,  288 Wi s.  2d 551,  709 

N. W. 2d 447;  Ri neck v.  Johnson,  155 Wi s.  2d 659,  664,  456 

N. W. 2d 336 ( 1990) ,  over r ul ed on ot her  gr ounds by Chang v.  St at e 

Far m Mut .  Aut o.  I ns.  Co. ,  182 Wi s.  2d 549,  566,  514 N. W. 2d 399 

( 1994) .    
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I I I .  DI SCUSSI ON 

¶15 Def endant s chal l enge t he st andi ng of  Lor nson t o br i ng 

wr ongf ul  deat h c l ai ms under  Wi sconsi n St at ut es.   To det er mi ne 

whet her  adul t  chi l dr en of  a deceased par ent  or  t he per sonal  

r epr esent at i ves of  a sur vi v i ng but  now deceased spouse ar e 

el i gi bl e t o br i ng a medi cal  mal pr act i ce wr ongf ul  deat h c l ai m,  we 

l ook t o t he l anguage of  Wi s.  St at .  §§ 655. 006 and 655. 007.    

¶16 Wi sconsi n St at .  § 655. 006 pr ovi des i n par t :  " Remedy.  

( 1) ( a)  On and af t er  Jul y 24,  1975,  ever y pat i ent  [ and]  ever y 

pat i ent ' s r epr esent at i ve .  .  .  shal l  be concl usi vel y pr esumed t o 

have accept ed t o be bound by t hi s chapt er . "  

¶17 Wi sconsi n St at .  § 655. 007 pr ovi des:  " Pat i ent s '  Cl ai ms.   

On and af t er  Jul y 24,  1975,  any pat i ent  or  t he pat i ent ' s 

r epr esent at i ve havi ng a c l ai m or  any spouse,  par ent ,  mi nor  

s i bl i ng or  chi l d of  t he pat i ent  havi ng a der i vat i ve c l ai m f or  

i nj ur y or  deat h on account  of  mal pr act i ce i s subj ect  t o t hi s 

chapt er . "  

¶18 Wi sconsi n St at .  § 655. 007 cr eat es t wo ki nds of  c l ai ms:  

di r ect  c l ai ms f or  i nj ur y or  deat h on account  of  medi cal  

mal pr act i ce,  and der i vat i ve c l ai ms f or  i nj ur y or  deat h on 

account  of  medi cal  mal pr act i ce.   A pat i ent  has a di r ect  c l ai m 

f or  t he pat i ent ' s i nj ur y.   The pat i ent ' s r epr esent at i ve has a 

di r ect  c l ai m f or  t he pat i ent ' s i nj ur y or  deat h.   Ther e i s no 

di sput e t hat  Lor nson has a di r ect  c l ai m as successor  speci al  

admi ni st r at or  of  her  mot her ' s est at e because al l  par t i es concede 

t hat  t he est at e' s c l ai m sur vi ves.    
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¶19 Ther e woul d be no di sput e t hat  Lor nson al so has a 

der i vat i ve c l ai m under  Wi s.  St at .  § 655. 007 f or  her  mot her ' s 

deat h i f  t he phr ase " chi l d of  t he pat i ent "  i ncl udes an adul t  

chi l d.   However ,  t hi s cour t  hel d i n Czapi nski  t hat  adul t  

chi l dr en ar e not  i ncl uded i n t he § 655. 007 l i s t  of  c l ai mant s.   

I n Czapi nski ,  t he cour t  st at ed:   

[ T] he l anguage of  Wi s.  St at .  § 893. 55( 4) ( f )  makes 
appl i cabl e t o medi cal  mal pr act i ce deat h cases onl y t he 
l i mi t  on damages,  and does not  i ncor por at e t he 
wr ongf ul  deat h c l assi f i cat i on of  c l ai mant s ent i t l ed t o 
br i ng such an act i on.   The cl ass i f i cat i on of  c l ai mant s 
ent i t l ed t o br i ng a wr ongf ul  deat h sui t  f or  medi cal  
mal pr act i ce i s l i mi t ed t o t hose enumer at ed i n 
Wi s.  St at .  § 655. 007.   Legi s l at i ve hi st or y shows t hat  
adul t  chi l dr en wer e not  i nt ended t o be i ncl uded wi t hi n 
t hi s c l assi f i cat i on.  

 .  .  .  .  

 We hol d t hat  an adul t  chi l d l acks st andi ng t o 
r ecover  f or  l oss of  soci et y  and compani onshi p i n a 
wr ongf ul  deat h case i nvol v i ng medi cal  mal pr act i ce.  

Czapi nski ,  236 Wi s.  2d 316,  ¶¶2,  33.  

¶20 Onl y mi nor  chi l dr en and mi nor  s i bl i ngs,  pl us t he 

spouse and par ent s of  t he pat i ent ,  have der i vat i ve c l ai ms under  

Wi s.  St at .  § 655. 007.   As we el abor at e i n sect i on I I I . B.  i nf r a,  

t hi s set t l es t he i ssue of  Lor nson' s i ndi v i dual  c l ai m. 3   

                                                 
3 I n Pi er ce v.  Amer i can Fami l y Mut ual  I nsur ance Co. ,  2007 WI  

App __,  __ Wi s.  2d __,  __ N. W. 2d __,  t he cour t  of  appeal s 
i nt er pr et ed Wi s.  St at .  § 895. 04( 4)  t o i ncl ude adul t  chi l dr en as 
el i gi bl e c l ai mant s under  t he wr ongf ul  deat h st at ut e.   However ,  
t he Pi er ce case was not  a wr ongf ul  deat h case i nvol v i ng medi cal  
mal pr act i ce,  and t he cour t  di st i ngui shed t he case f r om Czapi nski  
v.  St .  Fr anci s Hospi t al ,  I nc. ,  2000 WI  80,  236 Wi s.  2d 316,  613 
N. W. 2d 120,  on t hat  basi s.   Pi er ce,  __ Wi s.  2d __,  ¶10 n. 3.    
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¶21 I n addi t i on,  t her e i s no di sput e t hat  Joseph Sander s 

had a der i vat i ve wr ongf ul  deat h c l ai m bef or e hi s deat h,  f or  he 

was a " spouse .  .  .  of  t he pat i ent . "   The cer t i f i ed quest i on i n 

t hi s appeal  i s  whet her  t hi s der i vat i ve c l ai m sur vi ved Joseph 

Sander s '  deat h,  i nasmuch as t he per sonal  r epr esent at i ve of  any 

" spouse,  par ent ,  mi nor  s i bl i ng or  chi l d of  t he pat i ent " ——l i ke an 

adul t  chi l d——i s not  i ncl uded i n t he Wi s.  St at .  § 655. 007 l i s t .  

¶22 Wi sconsi n has a separ at e st at ut e on " [ w] hat  act i ons 

sur vi ve. "   Wi s.  St at .  § 895. 01.   Because of  t he exi st ence of  

t hi s st at ut e,  we must  exami ne whet her  t he l anguage and hi st or y 

of  Chapt er  655 absol ut el y l i mi t  t he pot ent i al  c l ai mant s t o t he 

l i s t  enumer at ed i n Wi s.  St at .  § 655. 007,  or  whet her  t he l i s t  of  

c l ai mant s may al so i ncl ude pot ent i al  c l ai mant s al l owed under  t he 

wr ongf ul  deat h st at ut e.   Wi s.  St at .  §§ 895. 01( 1) ( o)  and 

895. 04( 2) .  

A.  Excl usi v i t y of  Wi sconsi n St at ut e Chapt er  655 

¶23 Chapt er  655 of  t he Wi sconsi n St at ut es was enact ed i n 

1975 " i n r esponse t o a per cei ved economi c and soci al  cr i s i s. "   

St at e ex r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 491,  499,  509,  

261 N. W. 2d 434 ( 1978) .   I t  est abl i shed an excl usi ve pr ocedur e 

f or  t he pr osecut i on of  mal pr act i ce c l ai ms agai nst  a heal t h car e 

pr ovi der .   Wi s.  St at .  §§ 655. 006,  655. 007;  St r ykowski ,  81 

Wi s.  2d at  499.   Ever y pat i ent  and ever y pat i ent ' s 

r epr esent at i ve shal l  be " concl usi vel y pr esumed t o be bound by 

t he pr ovi s i ons of  t he chapt er  r egar dl ess of  i nj ur y or  deat h. "   

Ri neck,  155 Wi s.  2d at  665.   Over  t he year s,  cour t s have 

gr appl ed wi t h t he i mpact  of  t he " excl usi v i t y"  of  Chapt er  655 and 
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whet her  st at ut or y pr ovi s i ons not  r ef er enced by or  i ncor por at ed 

i nt o Chapt er  655 may be appl i ed t o medi cal  mal pr act i ce act i ons.    

¶24 One l i ne of  cases suppor t s t he pr oposi t i on t hat  

Chapt er  655 " pr ecl udes f r om appl i cat i on t hose st at ut or y 

pr ovi s i ons not  expr essl y r ef er r ed t o i n t hat  chapt er . "   Dzi adosz 

v.  Zi r neski ,  177 Wi s.  2d 59,  63,  501 N. W. 2d 828 ( Ct .  App.  1993)  

( c i t i ng Ri neck,  155 Wi s.  2d at  666- 67 ( " We do not  bel i eve t hat  

t he l egi s l at ur e woul d have t aken pai ns t o speci f i cal l y r ef er  t o 

par t i cul ar  st at ut es .  .  .  i f  i t  i nt ended t o i ncor por at e wi t hout  

ment i on ot her  mi scel l aneous gener al  pr ovi s i ons,  such as sec.  

895. 04( 4) . " ) ) ;  see al so Jel i nek v.  St .  Paul  Fi r e & Cas.  I ns.  

Co. ,  182 Wi s.  2d 1,  9- 10,  512 N. W. 2d 764 ( 1994) ,  super seded by 

st at ut e,  1995 Wi s.  Act  10,  § 10 ( codi f i ed at  

Wi s.  St at .  § 893. 55( 4) ( f ) ,  as r ecogni zed i n Czapi nski ,  236 

Wi s.  2d 316,  ¶16) .   Thi s i nt er pr et at i on of  " excl usi v i t y"  woul d 

not  onl y l i mi t  medi cal  mal pr act i ce c l ai mant s t o t he l i s t  i n 

Wi s.  St at .  § 655. 007 but  al so pr event  any i ncor por at i on of  

gener al  st at ut or y pr ovi s i ons not  r ef er enced i n Chapt er  655.   I t  

woul d bar  Lor nson' s c l ai m as per sonal  r epr esent at i ve of  her  

f at her ' s est at e because Chapt er  655 does not  cont ai n i t s own 

sur vi val  pr ovi s i ons or  i ncor por at e sur vi val  pr ovi s i ons f r om 

Chapt er  895.   I t  woul d al so bar  any cl ai m she had as an adul t  

chi l d of  Jani ce Sander s because Chapt er  655 does not  i ncl ude an 

adul t  chi l d as an el i gi bl e c l ai mant  and does not  i ncor por at e t he 

el i gi bl e c l ai mant s pr ovi s i on of  Wi s.  St at .  § 895. 04( 2) .   

¶25 Ther e i s,  however ,  anot her  l i ne of  cases t hat  suppor t s 

t he pr oposi t i on t hat  Chapt er  655 i s not  t ot al l y  sel f - cont ai ned 
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and t hat  st at ut or y pr ovi s i ons may be appl i ed i n medi cal  

mal pr act i ce cases i f  t hey do not  conf l i c t  wi t h Chapt er  655.   See 

St or m v.  Legi on I ns.  Co. ,  2003 WI  120,  ¶33- 35,  265 Wi s.  2d 169,  

665 N. W. 2d 353;  Hof f man v.  Memor i al  Hosp.  of  I owa Count y,  196 

Wi s.  2d 505,  513- 14,  538 N. W. 2d 627 ( Ct .  App.  1995) .   I n St or m,  

t he cour t  st at ed t hat :  " Numer ous st at ut es,  i ncl udi ng ci v i l  

pr ocedur e and di scover y st at ut es,  t hat  ar e not  l ocat ed i n 

Chapt er  655 appl y t o c l ai ms br ought  f or  medi cal  

mal pr act i ce.  .  .  .  Ri neck st ands f or  t he pr oposi t i on t hat  i f  

gener al  st at ut or y pr ovi s i ons conf l i c t  wi t h Chapt er  655,  t he 

l at t er  wi l l  t r ump t he gener al  st at ut e. "   St or m,  265 Wi s.  2d 169,  

¶¶34- 35 ( i nt er nal  c i t at i ons omi t t ed) .   " I f  we accept  t he v i ew 

t hat  ch.  655,  St at s. ,  i s  sel f - cont ai ned,  subj ect  t o no out si de 

r ul es of  pr act i ce and pr ocedur e,  t her e woul d be no di scover y,  

summar y j udgment ,  or  amendment  of  pl eadi ngs i n medi cal  

mal pr act i ce cases because ch.  655 does not  ment i on t hose 

pr ocedur es. "   Hof f man,  196 Wi s.  2d at  514.   Thi s second l i ne of  

cases per mi t s consi der at i on of  st at ut or y pr ovi s i ons t hat  do not  

conf l i c t  wi t h t he speci f i c  pr ovi s i ons or  gener al  pur poses of  

Chapt er  655.  

¶26 As we i nt er pr et  st at ut es,  we ar e mi ndf ul  of  our  

obl i gat i on,  f i r st ,  t o appl y t he pl ai n l anguage of  a st at ut e so 

l ong as i t  does not  pr oduce a pl ai nl y absur d r esul t ,  and,  

second,  when t he st at ut e i s  ambi guous,  t o seek out  and 

f ai t hf ul l y appl y l egi s l at i ve i nt ent .   Teschendor f  v.  St at e Far m 

I ns.  Co. ,  2006 WI  89,  ¶15,  293 Wi s.  2d 123,  717 N. W. 2d 258.   We 

do not  di scer n t he l anguage of  Chapt er  655 t o pr ohi bi t  t he 
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appl i cabi l i t y  of  gener al  st at ut es i f  t hese st at ut es compl ement  

and do not  conf l i c t  wi t h Chapt er  655.   Agai nst  t hi s backgr ound,  

we t ur n t o Wi s.  St at .  § 895. 04( 2)  t o det er mi ne whet her  t he 

st at ut e compl ement s or  conf l i c t s wi t h Chapt er  655.  

B.  El i gi bl e Cl ai mant s i n Wr ongf ul  Deat h Act i ons Under  

Wi sconsi n St at .  § 895. 04 

 ¶27 Wi sconsi n St at .  § 895. 04( 1)  r eads as f ol l ows:  " ( 1)  An 

act i on f or  wr ongf ul  deat h may be br ought  by t he per sonal  

r epr esent at i ve of  t he deceased per son or  by t he per son t o whom 

t he amount  r ecover ed bel ongs. "  

 ¶28 Wi sconsi n St at .  § 895. 04( 2)  r eads i n par t  as f ol l ows:  

I f  t he deceased l eaves sur vi v i ng a spouse,  and 
mi nor  chi l dr en under  18 year s of  age wi t h whose 
suppor t  t he deceased was l egal l y char ged,  t he cour t  
bef or e whom t he act i on i s pendi ng,  or  i f  no act i on i s 
pendi ng any cour t  of  r ecor d,  i n r ecogni t i on of  t he 
dut y and r esponsi bi l i t y  of  a par ent  t o suppor t  mi nor  
chi l dr en,  shal l  det er mi ne t he amount ,  i f  any,  t o be 
set  asi de f or  t he pr ot ect i on of  such chi l dr en .  .  .  .   
I f  t her e ar e no such sur vi v i ng mi nor  chi l dr en,  t he 
amount  r ecover ed shal l  bel ong and be pai d t o t he 
spouse of  t he deceased;  i f  no spouse sur vi ves,  t o t he 
deceased' s l i neal  hei r s as det er mi ned by s.  852. 01;  i f  
no l i neal  hei r s  sur vi ve,  t o t he deceased' s br ot her s 
and si st er s.   I f  any such r el at i ve di es bef or e 
j udgment  i n t he act i on,  t he r el at i ve next  i n or der  
shal l  be ent i t l ed t o r ecover  f or  t he wr ongf ul  deat h.  

¶29 Wi sconsi n St at .  § 895. 04( 2)  pr ovi des a hi er ar chi cal  

l i s t  of  wr ongf ul  deat h c l ai mant s.   Li neal  hei r s of  t he deceased 

ar e i ncl uded on t he l i s t .   Li neal  hei r s become el i gi bl e when " no 

spouse [ of  t he deceased]  sur vi ves. "   Li neal  hei r s i ncl ude adul t  

chi l dr en.   Thus,  t he wr ongf ul  deat h st at ut e makes Lor nson 

el i gi bl e t o asser t  a wr ongf ul  deat h c l ai m f or  her  mot her ' s 
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deat h.   However ,  her  el i gi bi l i t y  under  Wi s.  St at .  § 895. 04( 2)  i s  

i n di r ect  conf l i c t  wi t h her  i nel i gi bi l i t y  under  

Wi s.  St at .  § 655. 007 and woul d cont r adi ct  t he deci s i ons i n 

Czapi nski  and Dzi adosz.   Consequent l y,  i n v i ew of  t he 

unquest i oned pr i macy of  Chapt er  655 i n medi cal  mal pr act i ce 

cases,  Lor nson' s i ndi v i dual  c l ai m i n her  capaci t y as an adul t  

chi l d i s bar r ed under  Wi s.  St at .  § 655. 007.    

C.  Sur vi val  of  Wr ongf ul  Deat h Cl ai m Upon Deat h of  t he Cl ai mant  

 ¶30 Lor nson' s c l ai m as Joseph Sander s '  per sonal  

r epr esent at i ve i s mor e di f f i cul t  t o assess because 

Wi s.  St at .  § 655. 007 cl ear l y al l ows a spouse t o br i ng a wr ongf ul  

deat h c l ai m,  and t he chapt er  i s  s i l ent  as t o what  happens t o 

t hat  c l ai m when t he spouse di es bef or e j udgment .   I f  Chapt er  655 

spoke t o t he sur vi val  of  an el i gi bl e c l ai mant ' s c l ai m,  t hi s 

cour t  woul d have i t s mar chi ng or der s.   The chapt er ' s s i l ence 

r equi r es i nt er pr et at i on.  

¶31 Because Chapt er  655 i s s i l ent  r egar di ng t he sur vi val  

of  a spouse' s medi cal  mal pr act i ce wr ongf ul  deat h c l ai m,  we r ef er  

t o t he gener al  wr ongf ul  deat h pr ovi s i ons i n Chapt er  895 t o 

det er mi ne whet her  t he spouse' s c l ai m sur vi ves.   We r el y on 

st at ut or y pr ovi s i ons,  r at her  t han common l aw,  t o det er mi ne 

sur vi vabi l i t y  because a wr ongf ul  deat h act i on i s a pur el y 

st at ut or y cr eat i on unknown t o common l aw,  and t hus i t s 

sur vi vabi l i t y  depends sol el y on a st at ut or y pr ovi s i on.   Kr anz v.  

Wi s.  Tr ust  Co. ,  155 Wi s.  40,  42,  143 N. W.  1049 ( 1913) ;  Br own v.  

Chi cago & N. W.  Ry.  Co. ,  102 Wi s.  137,  140,  77 N. W.  48 ( 1899) .  
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¶32 Wi sconsi n St at .  § 895. 01( 1)  i s t he gener al  sur vi val  

st at ut e,  and par agr aph ( o)  addr esses t he sur vi val  of  a wr ongf ul  

deat h c l ai m.   Wi sconsi n St at .  § 895. 01( 1) ( o)  pr ovi des:  

( 1)  I n addi t i on t o t he causes of  act i on t hat  
sur vi ve at  common l aw,  al l  of  t he f ol l owi ng al so 
sur vi ve:  

.  .  .  .   

( o)  Causes of  act i on f or  wr ongf ul  deat h,  whi ch 
shal l  sur vi ve t he deat h of  t he wr ongdoer  whet her  or  
not  t he deat h of  t he wr ongdoer  occur r ed bef or e or  
af t er  t he deat h of  t he i nj ur ed per son.  

Wi s.  St at .  § 895. 01( 1) ( o) .  

¶33 Lor nson ar gues t hat  t he l anguage of  

Wi s.  St at .  § 895. 01( 1) ( o)  i s unambi guous.   She ar gues t hat  

par agr aph ( o)  assur es t hat  causes of  act i on f or  wr ongf ul  deat h 

sur vi ve t he deat h of  t he c l ai mant  as wel l  as t he deat h of  t he 

wr ongdoer .   She descr i bes t he cl ause begi nni ng wi t h " whi ch"  as a 

nonr est r i ct i ve,  r el at i ve pr onoun cl ause,  meani ng t hat  t hi s  

l anguage about  t he deat h of  t he wr ongdoer  s i mpl y pr ovi des 

addi t i onal ,  but  not  essent i al ,  i nf or mat i on about  t he phr ase t hat  

i t  modi f i es.    

¶34 Though ar gui ng t hat  Wi s.  St at .  § 895. 01( 1) ( o)  i s 

unambi guous,  Lor nson f ai l s t o expl ai n why t he l egi s l at ur e woul d 

i ncl ude addi t i onal  i nf or mat i on about  t he deat h of  t he wr ongdoer  

i f  such i nf or mat i on wer e not  essent i al  t o t he meani ng of  t he 

st at ut e.   Cour t s ar e t o const r ue st at ut es so as t o avoi d 

r ender i ng any of  t he st at ut or y l anguage super f l uous.   Robi n K.  

v.  Lamanda M. ,  2006 WI  68,  ¶16,  291 Wi s.  2d 333,  718 N. W. 2d 38.    
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¶35 I f  t he l egi s l at ur e i nt ended f or  t he wr ongf ul  deat h 

cause of  act i on t o sur vi ve t he deat h of  bot h t he c l ai mant  and 

t he wr ongdoer ,  why di d i t  i ncl ude speci f i c  l anguage about  t he 

deat h of  t he wr ongdoer  but  not  i ncl ude l anguage about  t he deat h 

of  t he c l ai mant ?  I f  t he l egi s l at ur e i nt ended f or  t he wr ongf ul  

deat h cause of  act i on t o sur vi ve t he deat h of  bot h t he c l ai mant  

and t he wr ongdoer ,  why di d t he l egi s l at ur e not  wr i t e par agr aph 

( o)  consi st ent  wi t h t he ot her  par agr aphs i n t he sur vi val  st at ut e 

by st oppi ng af t er  t he wor ds " wr ongf ul  deat h" ?  I n al l  t he ot her  

par agr aphs under  Wi s.  St at .  § 895. 01( 1) ,  t he l egi s l at ur e 

pr ovi des si mpl y t hat  a par t i cul ar  cause of  act i on sur vi ves,  and 

does not  add any non- r est r i ct i ve,  r el at i ve pr onoun cl auses about  

t he deat h of  t he wr ongdoer . 4   

¶36 Lor nson' s i nt er pr et at i on,  whi l e a st r i ct  adher ence t o 

t he r ul es of  gr ammar ,  i s  not  t he onl y possi bl e i nt er pr et at i on of  

Wi s.  St at .  § 895. 01( 1) ( o) .   Anot her  r easonabl e i nt er pr et at i on of  

t he st at ut e i s t hat ,  by speci f i cal l y i ncl udi ng t he l anguage 

                                                 
4 See,  e. g. ,  Wi s.  St at .  § 895. 01( 1) ( a) ,  ( b) ,  ( c) ,  and ( d) :  

( 1)  I n addi t i on t o t he causes of  act i on t hat  sur vi ve 
at  common l aw,  al l  of  t he f ol l owi ng al so sur vi ve:  

 ( a)  Causes of  act i on t o det er mi ne pat er ni t y.  

 ( b)  Causes of  act i on f or  t he r ecover y of  
per sonal  pr oper t y or  t he unl awf ul  wi t hhol di ng or  
conver si on of  per sonal  pr oper t y.  

 ( c)  Causes of  act i on f or  t he r ecover y of  t he 
possessi on of  r eal  est at e and f or  t he unl awf ul  
wi t hhol di ng of  t he possessi on of  r eal  est at e.   

 ( d)  Causes of  act i on f or  assaul t  and bat t er y.  
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about  t he deat h of  t he wr ongdoer  i n par agr aph ( o) ,  t he 

l egi s l at ur e i nt ended t hat  t he wr ongf ul  deat h cause of  act i on 

sur vi ve onl y t he deat h of  t he wr ongdoer ,  and not  t he c l ai mant .    

¶37 Thus,  Wi s.  St at .  § 895. 01( 1) ( o)  i s ambi guous because 

i t  i s  subj ect  t o mor e t han one r easonabl e i nt er pr et at i on.   See 

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶47,  271 Wi s.  2d 633,  681 N. W. 2d 110.   Thi s ambi gui t y i s 

f or t i f i ed af t er  r eadi ng Wi s.  St at .  § 895. 01( 1) ( o)  i n t he cont ext  

of  Chapt er  895.   As we st at ed i n Kal al ,   

Cont ext  i s  i mpor t ant  t o meani ng.   So,  t oo,  i s t he 
st r uct ur e of  t he st at ut e i n whi ch t he oper at i ve 
l anguage appear s.   Ther ef or e,  st at ut or y l anguage i s 
i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n 
i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he 
l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  
and r easonabl y,  t o avoi d absur d or  unr easonabl e 
r esul t s.  

Kal al ,  271 Wi s.  2d 633,  ¶46.   When we r ead 

Wi s.  St at .  § 895. 01( 1) ( o)  i n t he cont ext  of  sur r oundi ng or  

c l osel y r el at ed st at ut es i n t he chapt er ,  we concl ude 

t hat  § 895. 01( 1) ( o)  conf l i c t s wi t h t he pl ai n l anguage of  

Wi s.  St at .  § 895. 04( 2) .   Ambi gui t y may be cr eat ed by t he 

i nt er act i on of  t wo conf l i c t i ng st at ut es.   Mor r i sset t e v.  

DeZoni a,  63 Wi s.  2d 429,  436,  217 N. W. 2d 377 ( 1974) .    

¶38 Wi sconsi n St at .  § 895. 04( 2)  pr ovi des a hi er ar chy of  

el i gi bl e c l ai mant s i n a gener al  wr ongf ul  deat h act i on.   As we 

not ed above,  under  t he st at ut e,  t he spouse and mi nor  chi l dr en 

ar e f i r st  i n l i ne t o make a wr ongf ul  deat h c l ai m;  i f  t her e ar e 

no mi nor  chi l dr en,  t he c l ai m bel ongs t o t he spouse;  i f  no spouse 
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sur vi ves,  t he c l ai m bel ongs t o t he l i neal  hei r s ( as det er mi ned 

by Wi s.  St at .  § 852. 01) ;  i f  no l i neal  hei r s sur vi ve,  t he c l ai m 

bel ongs t o t he deceased' s br ot her s and si st er s.   See 

Wi s.  St at .  § 895. 04( 2) .  

¶39 Thi s st at ut e speci f i cal l y pr ovi des t hat  " [ i ] f  any such 

r el at i ve di es bef or e j udgment  i n t he act i on,  t he r el at i ve next  

i n or der  shal l  be ent i t l ed t o r ecover  f or  t he wr ongf ul  deat h. "   

Wi s.  St at .  § 895. 04( 2)  ( emphasi s added) .   I t  i s  i mpl i c i t  i n t hi s  

pr ovi s i on t hat  a c l ai mant ' s cause of  act i on does not  sur vi ve t he 

c l ai mant ' s deat h bef or e j udgment ;  r at her ,  a new cause of  act i on 

i s avai l abl e t o t he next  r el at i ve i n l i ne.   Thi s was t he 

i nt er pr et at i on gi ven by t hi s  cour t  i n El eason v.  West er n 

Casual t y & Sur et y Co. ,  254 Wi s.  134,  139,  35 N. W. 2d 301 ( 1948) ,  

and i t  has never  been changed.   To i nt er pr et  a wr ongf ul  deat h 

c l ai m as sur vi v i ng t he deat h of  t he c l ai mant  woul d r ender  t hi s 

pr ovi s i on i n § 895. 04( 2)  meani ngl ess and super f l uous because no 

causes of  act i on woul d pass t o t he next  r el at i ve i n l i ne but  

woul d be assumed by t he cl ai mant ' s per sonal  r epr esent at i ve.   

St at ut or y const r uct i on r equi r es t hat  a l aw be const r ued so t hat  

no wor d or  c l ause i s sur pl usage.   See Kal al ,  271 Wi s.  2d 633,  

¶46.    

¶40 Ther ef or e,  because Wi s.  St at .  § 895. 01( 1) ( o)  i s 

i nconsi st ent  i n i t s dr af t i ng wi t h t he ot her  par agr aphs i n 

Wi s.  St at .  § 895. 01( 1) ,  cont ai ns super f l uous l anguage i f  t he 

l anguage about  t he deat h of  t he wr ongdoer  i s st r i pped of  al l  

s i gni f i cance,  and di r ect l y conf l i c t s wi t h 

Wi s.  St at .  § 895. 04( 2) ,  we concl ude t hat  
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Wi s.  St at .  § 895. 01( 1) ( o)  i s ambi guous.   We t her ef or e r ef er  t o 

t he l egi s l at i ve hi st or y of  Wi s.  St at .  §§ 895. 01( 1) ( o)  and 

895. 04( 2)  t o di scer n t hei r  meani ng.   See Kal al ,  271 Wi s.  2d 633,  

¶¶50- 51.    

¶41 We begi n wi t h hi st or i cal  cont ext .   Act i ons f or  

wr ongf ul  deat h ar e cr eat ed by st at ut e and di d not  sur vi ve at  

common l aw.   Thus,  " [ u] nl ess some st at ut e can be f ound pr ovi di ng 

f or  sur vi val ,  t he act i on abat es. "   Kr anz,  155 Wi s.  at  42.   Thi s 

pr i nci pl e has been par t  of  Wi sconsi n l aw si nce st at ehood.    

¶42 The f i r st  case t o di scuss t hi s pr i nci pl e was Woodwar d 

v.  Chi cago & Nor t hwest er n Rai l way Co. ,  23 Wi s.  400 ( June Ter m,  

1868) .   Jul i a Woodwar d was al l egedl y k i l l ed by negl i gence.   A 

compl ai nt  was f i l ed by her  husband,  c l ai mi ng speci al  damages.   

Bef or e j udgment ,  t he husband di ed and t he def endant  c l ai med t hat  

t he wr ongf ul  deat h cause of  act i on had abat ed.   I d.  at  400.   The 

cour t  sai d:  

 I n t hi s case,  t he deceased,  who was a mar r i ed 
woman,  l ef t  a husband,  who sur vi ved unt i l  some t i me 
af t er  t hi s act i on was commenced.   Upon her  deat h,  
t her ef or e,  t he r i ght  of  act i on,  by t he st at ut e,  vest ed 
sol el y and excl usi vel y f or  t he benef i t  of  her  husband.   
He al one was ent i t l ed t o t he amount  t o be r ecover ed,  
and coul d hol d and di spose of  t he same at  pl easur e.   
The l i neal  descendant s and ancest or s of  t he deceased 
had no i nt er est  what ever  i n t he act i on .  .  .  .  

 The quest i on t hen ar i ses as t o t he ef f ect  of  t he 
deat h of  t he husband:  Di d t he act i on abat e t her eby,  or  
does i t  sur vi ve,  so t hat  i t  may st i l l  be pr osecut ed 
f or  t he benef i t  of  t he i nf ant  chi l d .  .  .  ? 

 [ Bei ng]  an act i on of  t or t ,  and t he sol e par t y i n 
i nt er est  havi ng di ed,  t he next  i nqui r y i s,  whet her  i t  
f al l s  wi t hi n t he gener al  r ul e of  t he common l aw,  t hat  
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such an act i on does not  sur vi ve t he deat h of  t he par t y 
i n whose f avor  i t  exi st ed.   I t  i s  ver y c l ear  t o our  
mi nds t hat  i t  i s  not  di st i ngui shabl e i n t hi s 
par t i cul ar  f r om ot her  act i ons of  t or t ,  and t hat  t he 
common l aw must  gover n,  unl ess i t  has been t aken out  
of  t he oper at i on of  t hat  r ul e by some expr ess 
pr ovi s i on of  st at ut e.   We know of  no such pr ovi s i on.  

 .  .  .  .   

.  .  .  I t  appear s t hat  t he per son so ent i t l ed 
di ed,  and t hat  t he r i ght  of  act i on expi r ed wi t h 
hi m .  .  .  .  

I d.  at  404- 06.  

 ¶43 The pr i nci pl e t hat  a wr ongf ul  deat h c l ai m does not  

sur vi ve t he deat h of  t he c l ai mant  was af f i r med i n Schmi dt  v.  

Menasha Woodenwar e Co. ,  99 Wi s.  300,  303,  74 N. W.  797 ( 1898) .   

I t  was r eaf f i r med i n 1948 i n El eason.   However ,  t he El eason 

cour t  not ed t hat  t he l egi s l at ur e changed and amel i or at ed t he l aw 

i n 1931,  ch.  263,  Laws of  1931,  addi ng t he f ol l owi ng sent ence t o 

Wi s.  St at .  § 331. 04 ( t he f or er unner  of  Wi s.  St at .  § 895. 04( 2) ) :  

" I f  any of  t he f or egoi ng r el at i ves shal l  di e at  any t i me af t er  

such cause of  act i on shal l  have accr ued,  t he r el at i ve or  

r el at i ves next  i n or der  named above shal l  be ent i t l ed t o r ecover  

f or  t he wr ongf ul  deat h of  t he deceased. " 5  The cour t  expl ai ned:  

" By t hat  c l ause,  when t he wi dow [ of  t he deceased]  di ed,  a cause 

of  act i on f or  t he wr ongf ul  deat h [ of  t he deceased]  vest ed i n t he 

deceased' s l i neal  descendant s.   I t  was not  her  cause of  act i on,  

but  a new one gi ven t he l i neal  descendant s by t he st at ut e. "   

                                                 
5 The cont empor ar y equi val ent  of  t he above- quot ed l anguage 

i s cont ai ned i n Wi s.  St at .  § 895. 04( 2) :  " I f  any such r el at i ve 
di es bef or e j udgment  i n t he act i on,  t he r el at i ve next  i n or der  
shal l  be ent i t l ed t o r ecover  f or  t he wr ongf ul  deat h. "  
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El eason,  254 Wi s.  at  139;  see al so Her r o v.  St ei dl ,  255 Wi s.  65,  

68,  37 N. W. 2d 874 ( 1949) ;  Ar endt  v.  Kr at z,  258 Wi s.  437,  441,  46 

N. W. 2d 219 ( 1951) ;  Mur r ay v.  Dewar ,  6 Wi s.  2d 411,  94 N. W. 2d 635 

( 1959) ;  Col l i ns v.  Gee,  82 Wi s.  2d 376,  382- 83,  263 N. W. 2d 158 

( 1978)  ( " [ I ] t  i s  c l ear l y t he l aw of  Wi sconsi n t hat  a cause of  

act i on of  a par t i cul ar  benef i c i ar y under  t he wr ongf ul  deat h 

st at ut e t er mi nat es upon t he deat h of  t he benef i c i ar y wher e no 

j udgment  has been ent er ed. " ) . 6 

 ¶44 To sum up,  t he l egi s l at ur e has hi st or i cal l y used t he 

wr ongf ul  deat h st at ut e,  Wi s.  St at .  § 895. 04,  t o del i neat e t he 

el i gi bi l i t y  and pr i or i t y of  c l ai mant s.   The st at ut e i s 

hi er ar chi cal .   Thus,  a c l ai mant ' s per sonal  c l ai m does not  

sur vi ve hi s deat h;  i t  i s  succeeded by a new cl ai m f or  someone 

l ower  i n t he hi er ar chy.  

 ¶45 Wr ongf ul  deat h c l ai ms al so abat ed at  common l aw upon 

t he deat h of  t he wr ongdoer .   See Kr anz,  155 Wi s.  40;  Layt on v.  

Rowl and,  197 Wi s.  535,  222 N. W.  811 ( 1929) .  

¶46 I n Kr anz,  t he cour t  hel d t hat  based on t he sur vi val  

st at ut e at  t he t i me,  a wi dow' s c l ai m f or  wr ongf ul  deat h of  her  

husband di d not  sur vi ve t he deat h of  t he wr ongdoer .   Kr anz,  155 

Wi s.  at  43.   I n t hat  case,  t he wr ongdoer  di ed af t er  t he husband 

di ed but  bef or e t he wi dow of  t he deceased obt ai ned j udgment  i n 

t he act i on.   I d.  at  41.   The cour t  not ed t hat  i f  t he l egi s l at ur e 

                                                 
6 At  l east  one ot her  j ur i sdi ct i on has ci t ed Wi sconsi n as a 

j ur i sdi ct i on t hat  hol ds t hat  t he wr ongf ul  deat h c l ai m abat es 
upon t he deat h of  t he c l ai mant .   See Johnson ���������	
��
���	���������
� �� ��� � � � � � �� �� 
�� � � �� � � � � �  	���� � ! � � " � � � 	�	��� Schmi dt  v.  Menasha Woodenwar e 
Co. ,  99 Wi s.  300,  74 N. W.  797 ( 1898) ) � 
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i nt ended a di f f er ent  r ul e,  i t  coul d easi l y pr ovi de one.   I d.  at  

44.    

¶47 Si xt een year s l at er ,  t he Layt on cour t  uphel d Kr anz,  

not i ng t hat  t he l egi s l at ur e had t aken no act i on i n r esponse t o 

Kr anz,  and t her ef or e t he cour t  di d " not  deem i t  pr oper  t o 

r econsi der  t he mat t er . "   Layt on,  197 Wi s.  at  537.    

¶48 I n 1933 t he l egi s l at ur e r esponded t o t he cour t ' s  

suggest i ons t hat  t he sur vi val  st at ut e,  Wi s.  St at .  § 331. 01,  be 

changed.   I t  added t hi s sent ence:  " Act i ons f or  wr ongf ul  deat h 

shal l  sur vi ve t he deat h of  t he wr ongdoer . " 7 

¶49 A pr obl em sur f aced al most  i mmedi at el y.   I n Hegel  v.  

Geor ge,  218 Wi s.  327,  259 N. W.  862 ( 1935) ,  t he cour t  concl uded 

t hat  t he cause of  act i on f or  wr ongf ul  deat h di d not  sur vi ve t he 

                                                 
7 The compl et e sur vi val  st at ut e,  as amended by § 1,  ch.  53,  

Laws of  1933,  r ead as f ol l ows:  

I n addi t i on t o t he act i ons whi ch sur vi ve at  
common l aw t he f ol l owi ng shal l  al so sur vi ve:  Act i ons 
f or  t he r ecover y of  per sonal  pr oper t y or  t he unl awf ul  
wi t hhol di ng or  conver si on t her eof ,  f or  t he r ecover y of  
t he possessi on of  r eal  est at e and f or  t he unl awf ul  
wi t hhol di ng of  t he possessi on t her eof ,  f or  assaul t  and 
bat t er y,  f al se i mpr i sonment  or  ot her  damage t o t he 
per son,  f or  al l  damage done t o t he pr oper t y r i ght s or  
i nt er est s of  anot her ,  f or  goods t aken and car r i ed 
away,  f or  damages done t o r eal  or  per sonal  est at e,  
equi t abl e act i ons t o set  asi de conveyances of  r eal  
est at e,  t o compel  a r econveyance t her eof ,  or  t o qui et  
t he t i t l e t her et o,  and f or  a speci f i c  per f or mance of  
cont r act s r el at i ng t o r eal  est at e;  pr ovi ded t hi s act  
shal l  have no appl i cat i on t o pendi ng l i t i gat i on.   
Act i ons f or  wr ongf ul  deat h shal l  sur vi ve t he deat h of  
t he wr ongdoer .  

Wi s.  St at .  § 331. 01 ( 1933- 34)  ( emphasi s added) .  
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deat h of  t he wr ongdoer  when t he wr ongdoer  di ed pr i or  t o t he 

deat h of  t he i nj ur ed per son.   I d.  at  329.   The cour t  sai d t hat  

wher e t he wr ongdoer  di ed bef or e t he i nj ur ed per son,  t he cause of  

act i on f or  wr ongf ul  deat h——whi ch i s a separ at e and di st i nct  

act i on f r om any per sonal  i nj ur y act i on——had not  ar i sen or  

accr ued when t he wr ongdoer  di ed.   I d.  at  330.   Hence,  t he cour t  

f ound t hat  t he 1933 amendment  t o t he sur vi val  st at ut e 

" oper at e[ d]  onl y  upon causes of  act i on whi ch ha[ d]  come i nt o 

exi st ence dur i ng t he l i f et i me of  t he [ wr ongdoer ] . "   I d.  at  329.  

¶50 I n r esponse t o Hegel ,  t he l egi s l at ur e amended t he 

sur vi val  st at ut e i n 1937 and added t he f ol l owi ng under l i ned 

l anguage:  " Act i ons f or  wr ongf ul  deat h shal l  sur vi ve t he deat h of  

t he wr ongdoer  whet her  or  not  t he deat h of  t he wr ongdoer  occur r ed 

bef or e or  af t er  t he deat h of  t he i nj ur ed per son. "   § 1,  ch.  189,  

Laws of  1937;  see al so dr af t i ng r ecor ds,  § 1,  ch.  189,  Laws of  

1937 ( l ocat ed at  t he Legi s l at i ve Ref er ence Bur eau i n Madi son,  

Wi sconsi n) .  

¶51 Al t hough t he sur vi val  st at ut e was amended sever al  

t i mes t her eaf t er , 8 t he per t i nent  l anguage concer ni ng t he sur vi val  

of  a wr ongf ul  deat h c l ai m upon t he deat h of  t he wr ongdoer  

r emai ned unchanged unt i l  1999 when t he l egi s l at ur e amended t he 

st at ut e agai n.   See 1999 Wi s.  Act  85,  § 171.   I n 1999 t he 

l egi s l at ur e r eor gani zed Wi s.  St at .  § 895. 01( 1) ,  out l i ni ng al l  

t he causes of  act i on t hat  sur vi ve i n i ndi v i dual  l et t er ed 

                                                 
8 See,  e. g. ,  § 3,  ch.  176,  Laws of  1977;  1987 Wi s.  Act  399,  

§ 472zkbb;  1993 Wi s.  Act  481,  § 192.  
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par agr aphs.   The pr ovi s i on on wr ongf ul  deat h was pl aced i n 

par agr aph ( o)  and changed as i ndi cat ed by t he st r i ket hr ough and 

under l i ne:   

( 1)  I n addi t i on t o t he causes of  act i on t hat  
sur vi ve at  common l aw,  al l  of  t he f ol l owi ng shal l  al so 
sur vi ve:  causes 

.  .  .  .  

( o)  Causes of  act i on f or  wr ongf ul  deat h,  whi ch 
shal l  sur vi ve t he deat h of  t he wr ongdoer  whet her  or  
not  t he deat h of  t he wr ongdoer  occur r ed bef or e or  
af t er  t he deat h of  t he i nj ur ed per son.  

Wi s.  St at .  § 895. 01( 1) ( o) .  

¶52 The 1999 amendment  made ambi guous t he wr ongf ul  deat h 

sur vi val  pr ovi s i on.   As descr i bed ear l i er ,  t he addi t i on of  t he 

comma and t he " whi ch"  cr eat ed a nonr est r i ct i ve c l ause,  maki ng 

al l  l anguage about  t he deat h of  t he wr ongdoer  ar guabl y  

nonessent i al  and super f l uous.   Wher e t he sur vi val  st at ut e once 

pr ovi ded t hat  a wr ongf ul  deat h c l ai m sur vi ved onl y t he deat h of  

t he wr ongdoer ,  t he 1999 amendment  t o t he sur vi val  st at ut e made 

ambi guous whet her  a wr ongf ul  deat h c l ai m sur vi ved bot h t he deat h 

of  t he wr ongdoer  and t he cl ai mant .  

¶53 Bef or e t he 1999 l egi s l at i on,  Wi s.  St at .  §§ 895. 01( 1)  

and 895. 04( 2)  di d not  conf l i c t .   The f i r st  deal t  wi t h 

wr ongdoer s;  t he second deal t  wi t h c l ai mant s.   Af t er  t he 1999 

amendment ,  i t  became uncl ear  whet her  t he l egi s l at ur e i nt ended t o 

subst ant i vel y change Wi s.  St at .  § 895. 01( 1)  by ext endi ng i t s 

scope t o a new cl ass of  wr ongf ul  deat h cases,  beyond i t s 

hi st or i cal  l i mi t .  
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¶54 Af t er  anal yzi ng t he l egi s l at i ve hi st or y of  

Wi s.  St at .  § 895. 01( 1) ,  we concl ude t hat  t he l egi s l at ur e di d not  

i nt end t o make any subst ant i ve change when i t  amended t he l aw i n 

1999.   Fi ve pi eces of  evi dence l ead us t o t hi s concl usi on.    

¶55 The f i r st  pi ece of  evi dence t hat  t he l egi s l at ur e 

i nt ended mer el y t o r eor gani ze t he st at ut e wi t h no subst ant i ve 

change i s t he f act  t hat  t he assembl y bi l l  t hat  l ed t o 1999 Wi s.  

Act  85 ( codi f i ed i n par t  at  Wi s.  St at .  § 895. 01)  i s a Revi sor ' s  

Cor r ect i on Bi l l .   1999 A. B.  925.   Thi s f act  i s  s i gni f i cant  

because t he Revi sor ' s dut i es ar e mai nl y mi ni st er i al  and 

edi t or i al ;  t he Revi sor  r ar el y pr oposes any subst ant i ve changes 

i n t he l aw,  and i f  i t  does,  t he changes ar e ver y mi nor .   See 

Wi s.  St at .  § 13. 93( 2) ( j ) .   Wi sconsi n St at .  § 13. 93( 2)  spel l s out  

t he dut i es of  t he Revi sor  of  St at ut es.   I t  pr ovi des i n par t :  

The r evi sor  of  st at ut es shal l :  

.  .  .  .  

( j )  I n cooper at i on wi t h t he l aw r evi s i on 
commi t t ee,  syst emat i cal l y exami ne and i dent i f y f or  
r evi s i on by t he l egi s l at ur e t he st at ut es and sessi on 
l aws t o el i mi nat e def ect s,  anachr oni sms,  conf l i c t s,  
ambi gui t i es,  and unconst i t ut i onal  or  obsol et e 
pr ovi s i ons.   The r evi sor  shal l  pr epar e and,  at  each 
sessi on of  t he l egi s l at ur e,  pr esent  t o t he l aw 
r evi s i on commi t t ee bi l l s  t hat  el i mi nat e i dent i f i ed 
def ect s,  anachr oni sms,  conf l i c t s,  ambi gui t i es,  and 
unconst i t ut i onal  or  obsol et e pr ovi s i ons.   These bi l l s  
may i ncl ude mi nor  subst ant i ve changes i n t he st at ut es 
and sessi on l aws necessar y t o accompl i sh t he pur poses 
of  t hi s par agr aph.  

Wi s.  St at .  § 13. 93( 2) ( j ) .  

 ¶56 The second pi ece of  evi dence t hat  t he l egi s l at ur e 

i nt ended no subst ant i ve change i n t he sect i on i s t he " r el at i ng 
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c l ause, "  whi ch pr ovi des t hat  1999 Wi s.  Act  85 i s an act  

" r el at i ng t o:  r epeal i ng,  consol i dat i ng,  r enumber i ng,  amendi ng 

and r evi s i ng var i ous pr ovi s i ons of  t he st at ut es f or  t he pur pose 

of  cor r ect i ng er r or s,  suppl y i ng omi ssi ons,  cor r ect i ng and 

cl ar i f y i ng r ef er ences,  el i mi nat i ng def ect s,  anachr oni sms,  

conf l i c t s,  ambi gui t i es and obsol et e pr ovi s i ons,  r econci l i ng 

conf l i c t s and r epel l i ng uni nt ended r epeal s. "   Thi s descr i pt i ve 

l anguage,  whi ch mi r r or s t he Revi sor ' s dut i es i n 

Wi s.  St at .  § 13. 93,  r ef l ect s t he l egi s l at ur e' s l ack of  i nt ent  t o 

make any subst ant i ve change t o Wi s.  St at .  § 895. 01.    

 ¶57 The t hi r d pi ece of  evi dence t hat  t he l egi s l at ur e 

i nt ended no subst ant i ve change i n t he sect i on i s t he l egi s l at i ve 

not e t o t he r evi s i on of  Wi s.  St at .  § 895. 01.   I t  pr ovi des t he 

f ol l owi ng:  " Subdi v i des l ong pr ov i s i on i n out l i ne f or m t o br eak 

up l ong sent ence,  consi st ent  wi t h cur r ent  st y l e. "   Not e,  1999 

Wi s.  Act  85,  § 171.    

¶58 The f our t h pi ece of  evi dence t hat  t he l egi s l at ur e di d 

not  i nt end t o make any subst ant i ve change t o Wi s.  St at .  § 895. 01 

i s t he l engt h of  t he assembl y bi l l  t hat  pr omul gat ed 1999 Wi s.  

Act  85 and t he l ack of  amendment s t o i t .   The assembl y bi l l  i s  

95 pages l ong wi t h 202 sect i ons.   1999 A. B.  925.   For  a bi l l  

t hi s l ong,  one woul d expect  at  l east  some amendment s i f  t he bi l l  

wer e i nt ended t o make subst ant i ve changes t o t he l aw.   I nst ead,  

no amendment s wer e pr oposed,  and t he bi l l  passed wi t h unani mous 

consent .   Bul l et i n of  t he Pr oceedi ngs of  t he Wi sconsi n 

Legi s l at ur e 1999- 2000 Sessi on,  Par t  4,  Assembl y,  at  292.   The 
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l ack of  amendment s t o t hi s bi l l  i l l ust r at es t he l egi s l at ur e' s 

l ack of  i nt ent  t o make any subst ant i ve change t o § 895. 01.  

¶59 The f i f t h pi ece of  evi dence t hat  t he l egi s l at ur e di d 

not  i nt end t o make any subst ant i ve change t o Wi s.  St at .  § 895. 01 

i s t hat  t he assembl y bi l l  has no amendment  or  cr oss- r ef er ence t o 

Wi s.  St at .  § 895. 04( 2) .   The Revi sor  of  St at ut es Bur eau wor ks t o 

cor r ect  pr obl ems,  not  t o cr eat e pr obl ems.   I t  woul d not  have 

pr oposed a change t hat  woul d have si gni f i cant l y al t er ed t he 

appl i cat i on of  § 895. 04( 2)  wi t hout  addr essi ng t hat  subsect i on.  

¶60 Based on t hi s  evi dence,  we hol d t hat  t he l egi s l at ur e 

di d not  i nt end t o make any subst ant i ve change t o 

Wi s.  St at .  § 895. 01 when i t  amended t he st at ut e i n 1999 and 

or gani zed i t  i nt o out l i ne f or m.   We t her ef or e uphol d t he body of  

case l aw t hat  has been i nt er pr et i ng § 895. 01( 1)  and 

Wi s.  St at .  § 895. 04( 2)  har moni ousl y and concl ude t hat  a wr ongf ul  

deat h c l ai m does not  sur vi ve t he deat h of  t he c l ai mant .    

¶61 Thi s hol di ng appl i es equal l y t o medi cal  mal pr act i ce 

c l ai ms and non- medi cal  mal pr act i ce c l ai ms.   We decl i ne t o 

ent er t ai n ar gument s t hat  t he sur vi val  r ul e shoul d be appl i ed 

mor e expansi vel y t o medi cal  mal pr act i ce wr ongf ul  deat h act i ons.   

Lor nson ar gues t hat  because t hi s cour t  has hel d t hat  t he 

successi on r ul e i n Wi s.  St at .  § 895. 04( 2)  does not  appl y t o 

medi cal  mal pr act i ce act i ons,  see Ri neck,  155 Wi s.  2d at  671,  

t hi s cour t  shoul d r el y on i t s deci s i on i n Ci t y of  Mi l waukee v.  

Boynt on Cab Co. ,  201 Wi s.  581,  231 N. W.  597 ( 1930) ,  whi ch was 

deci ded bef or e t he enact ment  of  t he r el evant  l anguage i n 

§ 895. 04( 2) ,  t o f i nd t hat  a cause of  act i on f or  wr ongf ul  deat h 
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does not  abat e upon t he deat h of  t he c l ai mant  i n medi cal  

mal pr act i ce act i ons.  

¶62 Lor nson' s ar gument  i s wi t hout  mer i t .   Fi r st ,  Boynt on 

i s not  appl i cabl e because i t  i nvol ved a wor ker ' s compensat i on 

st at ut e t hat  speci f i cal l y al l owed t he wi dow' s wr ongf ul  deat h 

c l ai m t o be assi gned.   See Boynt on,  201 Wi s.  at  588- 89.   Thi s 

case i nvol ves no st at ut e al l owi ng f or  t he assi gnment  of  Joseph 

Sander s '  c l ai m.   Second,  and mor e i mpor t ant ,  t he ent i r e pr emi se 

f or  l ooki ng out si de t he pr ovi s i ons of  Chapt er  655 i s t o appl y 

gener al  pr ovi s i ons of  l aw t o medi cal  mal pr act i ce act i ons when 

t hey compl ement  t he chapt er  and ar e not  i n conf l i c t  wi t h i t .   To 

appl y gener al  pr ovi s i ons di f f er ent l y i n medi cal  mal pr act i ce 

act i ons woul d essent i al l y  cr eat e a whol e new set  of  st at ut es 

gover ni ng medi cal  mal pr act i ce.  

¶63 We al so decl i ne t o ent er t ai n not i ons t hat  t he wr ongf ul  

deat h c l ai m coul d sur vi ve under  ot her  Wi s.  St at .  § 895. 01( 1)  

pr ovi s i ons,  such as " damage t o t he per son, "  § 895. 01( 1) ( g) ,  or  

" damage done t o t he pr oper t y r i ght s or  i nt er est s of  anot her , "  

§ 895. 01( 1) ( h) .   Thi s cour t  r ej ect ed a wi dow' s ar gument  i n Kr anz 

t hat  her  c l ai m shoul d sur vi ve t he deat h of  t he wr ongdoer  under  

t he " damage done t o t he pr oper t y r i ght s or  i nt er est s of  anot her "  

pr ovi s i on.   Kr anz,  155 Wi s.  at  42.   The cour t  hel d t hat  t hi s 

pr ovi s i on di d not  appl y and r esponded wi t h t he f ol l owi ng:  

" ' [ F] or  al l  damage done t o t he pr oper t y r i ght s or  i nt er est s of  

anot her '  meant  f or  al l  damage done t o t he pr oper t y r i ght s or  

i nt er est s of  t he deceased,  and not  t o t he pr oper t y r i ght s or  
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i nt er est s of  a r el at i ve or  benef i c i ar y named under  t he 

st at ut e .  .  .  . "   I d.  at  42- 43.  

¶64 The cour t  i n Schmi dt  hel d t hat  a wi dow' s wr ongf ul  

deat h c l ai m coul d not  sur vi ve her  deat h under  t he " or  ot her  

damage t o t he per son"  pr ovi s i on.   Schmi dt ,  99 Wi s.  at  303.   The 

cour t  st at ed:   

I t  wi l l  be obser ved t hat  t hi s  act i on i s  not  
pr osecut ed t o r ecover  f or  damages t o t he per son of  t he 
deceased [ t he husband] .   As al r eady st at ed,  i t  can 
onl y be mai nt ai ned f or  t he r ecover y of  such pecuni ar y 
l oss as t he wi dow sust ai ned,  and cannot ,  by t he 
br oadest  l at i t ude of  const r uct i on,  be hel d t o f al l  
under  t he c l ause " or  ot her  damage t o t he 
per son .  .  .  . "  

I d.  

¶65 I n addi t i on,  t he l ong l i ne of  cases i nt er pr et i ng t he 

sur vi vabi l i t y  of  t he wr ongf ul  deat h c l ai m has never  appl i ed 

ei t her  of  t hese sur vi val  pr ovi s i ons t o pr eser ve a wr ongf ul  deat h 

c l ai m.   To appl y t hese gener al  pr ovi s i ons when a mor e speci f i c  

wr ongf ul  deat h pr ovi s i on exi st s i n par agr aph ( o)  woul d be 

cont r ar y t o t he canon of  st at ut or y const r uct i on t hat  wher e t wo 

conf l i c t i ng st at ut es appl y t o t he same subj ect ,  t he mor e 

speci f i c  st at ut e cont r ol s.   St at e v.  Ant hony D. B. ,  2000 WI  94,  

¶11,  237 Wi s.  2d 1,  614 N. W. 2d 435.  

¶66 Because Joseph Sander s '  wr ongf ul  deat h c l ai m does not  

sur vi ve hi s deat h,  hi s est at e' s c l ai m f or  damages f or  l oss of  

soci et y,  compani onshi p,  and consor t i um of  hi s wi f e and of  her  

ser vi ces of  pecuni ar y val ue,  t oget her  wi t h medi cal ,  f uner al ,  and 

bur i al  expenses,  must  be di smi ssed.   The case must  be r emanded 
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t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs on t he separ at e 

c l ai m of  t he est at e of  Jani ce M.  Sander s.   The ci r cui t  cour t  i s  

aut hor i zed t o per mi t  an amendment  of  t hat  c l ai m t o i ncl ude 

Jani ce Sander s '  medi cal ,  f uner al ,  and bur i al  expenses.   See 

Schwab v.  Nel son,  249 Wi s.  563,  25 N. W. 2d 445 ( 1946) ;  Hegel ,  218 

Wi s.  at  335.  

D.  Lor nson' s Const i t ut i onal  Cl ai ms 

¶67 Lor nson cont ends t hat  any i nt er pr et at i on of  

Wi s.  St at .  § 655. 007 t hat  deni es Lor nson' s c l ai m as per sonal  

r epr esent at i ve of  Joseph Sander s '  est at e woul d r ender  t he 

st at ut e unconst i t ut i onal .   Fi r st ,  Lor nson ar gues t hat  Joseph 

Sander s '  st at ut or y r i ght  t o r ecover  damages f or  t he deat h of  hi s 

wi f e became a vest ed pr oper t y r i ght  as of  t he dat e of  hi s wi f e' s 

deat h and,  t her ef or e,  deni al  of  Lor nson' s c l ai m depr i ves Joseph 

Sander s and hi s est at e of  a vest ed pr oper t y i nt er est  wi t hout  due 

pr ocess of  l aw.   Second,  Lor nson ar gues t hat  deni al  of  Lor nson' s 

c l ai m i n her  capaci t y as per sonal  r epr esent at i ve of  Joseph 

Sander s '  est at e depr i ves Joseph Sander s of  equal  pr ot ect i on of  

t he l aw.    

¶68 As we addr ess t hese const i t ut i onal  ar gument s,  we begi n 

" wi t h t he pr esumpt i on t hat  a st at ut e i s const i t ut i onal [ , ]  and 

[ we]  wi l l  cont i nue t o pr eser ve a st at ut e' s const i t ut i onal i t y i f  

t her e i s a r easonabl e basi s f or  t he exer ci se of  l egi s l at i ve 

power . "   Czapi nski ,  236 Wi s.  2d 316,  ¶27.   We uphol d t he 

const i t ut i onal i t y of  Wi s.  St at .  § 655. 007 and concl ude t hat  

deni al  of  Lor nson' s c l ai m i n her  capaci t y as per sonal  

r epr esent at i ve of  Joseph Sander s '  est at e does not  depr i ve Joseph 
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Sander s or  hi s est at e of  a vest ed pr oper t y i nt er est  wi t hout  due 

pr ocess of  l aw.   Cont r ar y t o Lor nson' s ar gument ,  Joseph Sander s 

di d not  acqui r e a vest ed pr oper t y r i ght  i n a wr ongf ul  deat h 

cause of  act i on as of  t he dat e of  Jani ce Sander s '  deat h.   A 

cause of  act i on f or  wr ongf ul  deat h i s pur el y st at ut or y.   No 

r i ght  of  r ecover y was r ecogni zed at  common l aw.   Chang,  182 

Wi s.  2d at  560:  

As t he r i ght  i s  cr eat ed by st at ut e,  t he r i ght  t o 
r ecover  damages f or  wr ongf ul  deat h and t he t er ms of  
t he r ecover y ar e conf i ned t o what  i s speci f i ed i n t he 
st at ut e,  and t he r i ght  t o r ecover  damages i s  l i mi t ed 
t o member s of  t hose gr oups,  or  c l asses,  of  
benef i c i ar i es l i s t ed i n t he st at ut e.    

I d.  ( i nt er nal  c i t at i on omi t t ed) .   As not ed pr evi ousl y,  a 

wr ongf ul  deat h cause of  act i on has al ways abat ed upon t he 

cl ai mant ' s deat h and wi l l  cont i nue t o do so unl ess t he 

l egi s l at ur e pr ovi des f or  i t s sur vi val .   See Kr anz,  155 Wi s.  at  

42.   At  t he t i me of  Jani ce Sander s '  deat h,  t he st at ut or y scheme 

di d not  al l ow Joseph Sander s '  c l ai m t o sur vi ve hi s deat h.   Thus,  

Joseph Sander s was not  depr i ved of  a vest ed pr oper t y r i ght . 9 

 ¶69 We al so concl ude t hat  Joseph Sander s and hi s est at e 

wer e not  depr i ved of  equal  pr ot ect i on of  t he l aw.   We wi l l  

                                                 
9 Lor nson' s r el i ance on Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  

531 N. W. 2d 70 ( 1995) ,  f or  her  pr oposi t i on t hat  a c l ai mant  has a 
vest ed pr oper t y r i ght  i n a wr ongf ul  deat h cause of  act i on as of  
t he dat e of  deat h i s mi spl aced.   Fi r st ,  t he Mar t i n cour t  di d not  
i nvol ve a wr ongf ul  deat h cause of  act i on or  t he sur vi val  st at ut e 
( Wi s.  St at .  § 895. 01) .   Second,  t he Mar t i n cour t  expl i c i t l y  
decl i ned t o addr ess whet her  t he pl ai nt i f f ' s  r i ght  t o damages was 
" vest ed"  at  t he t i me of  i nj ur y.   See i d.  at  206 n. 10.  
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" uphol d a st at ut e under  an equal  pr ot ect i on anal ysi s [ i ] f  a 

r at i onal  basi s exi st s t o suppor t  t he c l assi f i cat i on,  unl ess t he 

st at ut e i mpi nges on a f undament al  r i ght  or  cr eat es a 

c l assi f i cat i on based on a suspect  cr i t er i on. "   Czapi nski ,  236 

Wi s.  2d 316,  ¶27 ( al t er at i on i n or i gi nal )  ( i nt er nal  quot at i ons 

omi t t ed) .   We af f i r m t he concl us i on i n Czapi nski  and St r ykowski  

t hat  Wi s.  St at .  ch.  655 does not  deny any f undament al  r i ght .   

Czapi nski ,  236 Wi s.  2d 316,  ¶28;  St r ykowski ,  81 Wi s.  2d at  507.    

¶70 Our  i nt er pr et at i on of  Wi s.  St at .  § 655. 007 i n 

conj unct i on wi t h Wi s.  St at .  §§ 895. 01( 1) ( o)  and 895. 04( 2)  does 

not  cr eat e a c l assi f i cat i on based on a suspect  cr i t er i on.   " [ A]  

suspect  c l ass i s one t hat  i nvol ves ' i mmut abl e per sonal  

char act er i st i cs or  hi st or i cal  pat t er ns of  di scr i mi nat i on and 

pol i t i cal  power l essness. ' "   Czapi nski ,  236 Wi s.  2d 316,  ¶28 

( quot i ng St r ykowski ,  81 Wi s.  2d at  507) .   Lor nson ar gues t hat  

our  i nt er pr et at i on of  Wi s.  St at .  § 655. 007 cr eat es t wo cl asses 

of  wr ongf ul  deat h c l ai mant s:  ( 1)  t hose spouses who sur vi ved 

unt i l  t he t r i al  and ent r y of  j udgment  on t hei r  causes of  act i on 

and;  ( 2)  t hose who di ed pr i or  t o t r i al  and ent r y of  j udgment .   

We hol d t hat  t hese di f f er ent  c l asses of  c l ai mant s " do not  have 

i mmut abl e per sonal  char act er i st i cs and have not  exper i enced a 

hi st or i cal  pat t er n of  di scr i mi nat i on and pol i t i cal  

power l essness. "   See i d.   Ther ef or e,  Wi s.  St at .  § 655. 007 does 

not  cr eat e a c l assi f i cat i on t hat  woul d be based on a suspect  

cr i t er i on.   See i d. ;  see al so Fer don v.  Wi s.  Pat i ent s Comp.  

Fund,  2005 WI  125,  ¶65,  284 Wi s.  2d 573,  701 N. W. 2d 440.   

Because Wi s.  St at .  § 655. 007 i s not  based on a f undament al  r i ght  
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and does not  i nvol ve a suspect  c l ass,  we use t he r at i onal  basi s 

st andar d of  r evi ew.   Czapi nski ,  236 Wi s.  2d 316,  ¶28.  

¶71 I n appl y i ng r at i onal  basi s r evi ew t o equal  pr ot ect i on 

chal l enges,  we ar e " not  concer ned wi t h t he wi sdom or  cor r ect ness 

of  t he l egi s l at i ve det er mi nat i on. "   I d. ,  ¶29.   Rat her ,  we 

det er mi ne whet her  t he l egi s l at ur e r el i ed on a r easonabl e basi s 

i n enact i ng t he st at ut e.   A st at ut e must  meet  f i ve cr i t er i a of  

r easonabl eness.    

( 1)  Al l  c l assi f i cat i ons must  be based upon 
subst ant i al  di st i nct i ons whi ch make one cl ass 
r eal l y di f f er ent  f r om anot her .  

( 2)  The cl assi f i cat i on adopt ed must  be ger mane t o t he 
pur pose of  t he l aw.   

( 3)  The cl assi f i cat i on must  not  be based upon 
exi st i ng c i r cumst ances onl y and must  not  be so 
const i t ut ed as t o pr ecl ude addi t i on t o t he 
number s wi t hi n a c l ass.    

( 4)  To what ever  c l ass a l aw may appl y,  i t  must  appl y  
equal l y t o each member  t her eof .  

( 5)  The char act er i st i cs of  each cl ass shoul d be so 
f ar  di f f er ent  f r om t hose of  ot her  c l asses as t o 
r easonabl y suggest  at  l east  t he pr opr i et y,  havi ng 
r egar d t o t he publ i c good,  of  subst ant i al l y  
di f f er ent  l egi s l at i on.  

St r ykowski ,  81 Wi s.  2d at  509 n. 8.    

¶72 I n t hi s case,  Lor nson i s chal l engi ng our  

i nt er pr et at i on of  Wi s.  St at .  § 655. 007 i n conj unct i on wi t h 

Wi s.  St at .  §§ 895. 01( 1) ( o)  and 895. 04( 2) ,  i n whi ch we concl ude 

t hat  an el i gi bl e c l ai mant ' s wr ongf ul  deat h cause of  act i on does 

not  sur vi ve t he c l ai mant ' s deat h shoul d t he c l ai mant  di e bef or e 

j udgment .   A r at i onal  basi s exi st s f or  t he di st i nct i on bet ween 
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c l ai mant s who di e bef or e j udgment  and t hose who do not  di e 

bef or e j udgment .   A wr ongf ul  deat h cause of  act i on " bel ongs t o 

t he benef i c i ar i es and i s desi gned t o compensat e f or  t he l oss of  

t he r el at i onal  i nt er est  exi st i ng bet ween t he benef i c i ar i es and 

t he decedent . "   Wei ss v.  Regent  Pr ops. ,  Lt d. ,  118 Wi s.  2d 225,  

230,  346 N. W. 2d 766 ( 1984) .   " One of  t he pur poses of  t he st at ut e 

i s t o compensat e t he sur vi vor s f or  t he pecuni ar y  benef i t s whi ch 

t hey woul d have der i ved f r om t he ear ni ng power  of  t he decedent  

had he or  she l i ved. "   I d.   Thus,  t he r ul e t hat  a wr ongf ul  deat h 

cause of  act i on does not  sur vi ve i s r easonabl e.   I t  al l ows t he 

l egi s l at ur e t o expand t he scope of  pot ent i al  r ecover y t o cer t ai n 

named benef i c i ar i es,  whi l e ensur i ng t hat  onl y t hose who act ual l y  

sur vi ve and cont i nue t o suf f er  l oss f r om t he wr ongf ul  deat h ar e 

compensat ed.   The l egi s l at ur e may have t hought  i t  unf ai r  t hat  a 

benef i c i ar y who di es bef or e j udgment  shoul d be ent i t l ed t o 

r ecover  f or  wr ongf ul  deat h and t hus l i mi t  r ecover y t o t he l i v i ng 

benef i c i ar i es.   We acknowl edge t hat  i n t hi s case 

Wi s.  St at .  § 655. 007 el i mi nat es Lor nson,  i n her  capaci t y as an 

adul t  chi l d,  as an el i gi bl e c l ai mant ;  however ,  as we hel d i n 

Czapi nski ,  c l assi f i cat i ons di st i ngui shi ng bet ween adul t  and 

mi nor  chi l dr en do not  v i ol at e equal  pr ot ect i on of  t he l aw.   

Czapi nski ,  236 Wi s.  2d 316,  ¶33.    

 ¶73 Fur t her mor e,  we not e t hat  our  i nt er pr et at i on of  

Wi s.  St at .  § 655. 007 i n conj unct i on wi t h §§ 895. 01( 1) ( o)  and 

895. 04( 2)  has equal  ef f ect  on al l  c l ai mant s,  i ncl udi ng spouses,  

who di e bef or e j udgment .    
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¶74 We t her ef or e f i nd t hat  t he c l assi f i cat i ons of  spouses 

who sur vi ve f i nal  j udgment  and spouses who do not  sur vi ve f i nal  

j udgment  ar e not  ar bi t r ar y or  i r r at i onal ,  but  ar e based on 

r easonabl e cr i t er i a.   Thus,  Lor nson' s equal  pr ot ect i on ar gument  

f ai l s .    

I V.  CONCLUSI ON 

¶75 We hol d t hat  i n wr ongf ul  deat h act i ons,  an el i gi bl e 

c l ai mant ' s cause of  act i on does not  sur vi ve t he deat h of  t he 

c l ai mant .   Thus,  Joseph Sander s '  wr ongf ul  deat h c l ai m does not  

sur vi ve.   I n a non- medi cal  mal pr act i ce wr ongf ul  deat h case,  

under  Wi s.  St at .  § 895. 04( 2) ,  a new cause of  act i on i s avai l abl e 

t o t he next  c l ai mant  i n t he st at ut or y hi er ar chy.   I n a medi cal  

mal pr act i ce wr ongf ul  deat h case,  el i gi bl e c l ai mant s under  

Wi s.  St at .  § 655. 007 ar e not  subj ect  t o a st at ut or y hi er ar chy 

l i ke c l ai mant s under  Wi s.  St at .  § 895. 04( 2) .   However ,  i n a 

medi cal  mal pr act i ce wr ongf ul  deat h case,  adul t  chi l dr en of  t he 

deceased ( l i ke Lor nson and Hoer t sch)  ar e not  l i s t ed as el i gi bl e 

c l ai mant s and ar e t her ef or e not  el i gi bl e because of  t he 

excl usi v i t y of  Wi s.  St at .  § 655. 007,  as i nt er pr et ed i n 

Czapi nski .   We t her ef or e af f i r m t he deci s i on of  t he c i r cui t  

cour t  t hat  Lor nson' s c l ai m i n her  capaci t y  as per sonal  

r epr esent at i ve of  Joseph Sander s '  est at e shoul d be di smi ssed 

wi t h pr ej udi ce,  and t hat  Lor nson' s al t er nat i ve c l ai m i n her  

capaci t y as adul t  chi l d of  Jani ce Sander s shoul d al so be 

di smi ssed wi t h pr ej udi ce.  

¶76 I n addi t i on,  we hol d t hat  our  i nt er pr et at i on of  

Wi s.  St at .  § 655. 007 i n conj unct i on wi t h 
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Wi s.  St at .  §§ 895. 01( 1) ( o)  and 895. 04( 2)  does not  depr i ve Joseph 

Sander s or  hi s est at e of  a vest ed pr oper t y r i ght  wi t hout  due 

pr ocess or  v i ol at e equal  pr ot ect i on of  t he l aw.   We r emand t he 

case t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs on t he 

separ at e c l ai m of  t he est at e of  Jani ce M.  Sander s.  

¶77 These concl usi ons ar e consi st ent  wi t h t he st at ut or y 

f r amewor k pr omul gat ed by t he l egi s l at ur e.   As we st at ed i n Hegel  

and shal l  st at e agai n,  " Th[ i s]  s i t uat i on i s one whi ch mi ght  

pr oper l y be di r ect ed t o t he at t ent i on of  t he l egi s l at ur e,  but  

one i n whi ch t hi s cour t  i s  power l ess t o act . "   Hegel ,  218 Wi s.  

at  333.    

 

By the Court.—The j udgment  of  t he c i r cui t  cour t  i s  af f i r med 

and t he cause i s r emanded t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶78 N.  PATRI CK CROOKS,  J.    (concurring in part, 

dissenting in part).  I  j oi n onl y t hat  par t  of  t he maj or i t y 

opi ni on whi ch concl udes t hat  Hol l y Lor nson and Ki m Hoer t sch 

cannot ,  i n t hei r  i ndi v i dual  capaci t i es,  br i ng c l ai ms f or  t hei r  

mot her ' s wr ongf ul  deat h because,  under  Czapi nski  v.  St .  Fr anci s 

Hospi t al ,  I nc. ,  2000 WI  80,  ¶2,  236 Wi s.  2d 316,  613 N. W. 2d 120,  

adul t  chi l dr en ar e not  i ncl uded i n t he l i s t  of  el i gi bl e 

c l ai mant s i n Wi s.  St at .  § 655. 007.   Maj or i t y op. ,  ¶19.   I  wr i t e 

separ at el y because I  st r ongl y di sagr ee wi t h t he maj or i t y ’ s 

concl usi on t hat  Hol l y Lor nson and Ki m Hoer t sch,  act i ng as 

per sonal  r epr esent at i ves of  t he est at e of  Joseph Sander s,  t hei r  

f at her ,  cannot  mai nt ai n t he wr ongf ul  deat h c l ai m t hat  he had f or  

t he deat h of  hi s spouse,  t hei r  mot her ,  Jani ce Sander s.  

¶79 Under  Wi s.  St at .  § 655. 007,  Joseph Sander s was 

el i gi bl e t o br i ng a c l ai m f or  Jani ce Sander s '  wr ongf ul  deat h due 

t o medi cal  mal pr act i ce.   Sect i on 655. 007 st at es:  

On and af t er  Jul y 24,  1975,  any pat i ent  or  t he 
pat i ent ’ s r epr esent at i ve havi ng a c l ai m or  any spouse,  
par ent ,  mi nor  s i bl i ng or  chi l d of  t he pat i ent  havi ng a 
der i vat i ve c l ai m f or  i nj ur y or  deat h on account  of  
mal pr act i ce i s subj ect  t o t hi s chapt er .  

Among t he var i ous st at ut or y pr ovi s i ons f ound i n Chapt er  655,  

none descr i be what  happens t o a wr ongf ul  deat h c l ai m f or  medi cal  

mal pr act i ce af t er  t he deat h of  an el i gi bl e c l ai mant .   As t hi s 

cour t  st at ed i n St or m v.  Legi on I nsur ance Co. ,  2003 WI  120,  ¶34,  

265 Wi s.  2d 169,  665 N. W. 2d 353:  " Chapt er  655 i s  not  excl usi ve 

i n t he sense t hat  i t  i s  a compr ehensi ve set  of  pr ocedur al  r ul es 

f or  medi cal  mal pr act i ce c l ai ms. "   Rat her ,  numer ous ot her  
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st at ut es out si de of  Chapt er  655 al so appl y,  i ncl udi ng ci v i l  

pr ocedur e and di scover y st at ut es.   I d.   As we st at ed i n St appas 

v.  Kagan,  109 Wi s.  2d 528,  530,  326 N. W. 2d 757 ( 1982) ,  " When 

Chapt er  655 i s s i l ent  on an i ssue,  t he l aw appl i cabl e t o c i v i l  

act i ons gover ns. "    

¶80 I t  i s  hel pf ul ,  t hen,  t o exami ne Chapt er  877 of  

Wi sconsi n' s Pr obat e Code,  i n or der  t o det er mi ne t he aut hor i t y of  

per sonal  r epr esent at i ves t o cont i nue an act i on f or  t he est at e of  

an el i gi bl e c l ai mant  upon t he deat h of  t he c l ai mant .   Wi sconsi n 

St at .  § 877. 01 makes di r ect  r ef er ence t o Chapt er  895,  pr ovi di ng:  

I f  a cause of  act i on sur vi ves under  ch.  895,  a 
per sonal  r epr esent at i ve may mai nt ai n an act i on on t he 
cause of  act i on agai nst  t he wr ongdoer  i n ever y case i n 
whi ch t he decedent  coul d,  i f  l i v i ng,  mai nt ai n t he 
act i on and,  af t er  t he wr ongdoer ' s deat h,  agai nst  t he 
wr ongdoer ' s per sonal  r epr esent at i ve,  except  t hat  t hi s 
sect i on shal l  not  ext end t o act i ons f or  s l ander  or  
l i bel .    

The maj or i t y opi ni on does not  c l ai m t hat  § 877. 01 i s ambi guous,  

but  di sal l ows t he per sonal  r epr esent at i ves'  wr ongf ul  deat h c l ai m 

her e chi ef l y because t he decedent ' s adul t  chi l dr en ar e hi s  

est at e' s per sonal  r epr esent at i ves.   Maj or i t y op. ,  ¶75.   

¶81 I t  seems cl ear  based on t he l anguage of  

Wi s.  St at .  § 895. 01( 1) ( o)  t hat  t he c l ai m f or  Jani ce Sander s '  

wr ongf ul  deat h sur vi ved.   That  sect i on pr ovi des t hat  among 

causes of  act i on t hat  sur vi ve ar e " [ c] auses of  act i on f or  

wr ongf ul  deat h,  whi ch shal l  sur vi ve t he deat h of  t he wr ongdoer  

whet her  or  not  t he deat h of  t he wr ongdoer  occur r ed bef or e or  

af t er  t he deat h of  t he i nj ur ed per son. "  ( Emphasi s added. )    
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¶82 I  st r ongl y agr ee wi t h t he per sonal  r epr esent at i ves'  

posi t i on t hat  Wi s.  St at .  § 895. 01( 1) ( o)  unambi guousl y st at es 

t hat  a cause of  act i on f or  wr ongf ul  deat h sur vi ves t he deat h of  

t he c l ai mant ,  as wel l  as t he deat h of  t he wr ongdoer .   Maj or i t y  

op. ,  ¶33.   Si nce t he l anguage of  § 895. 01( 1) ( o)  i s unambi guous,  

we shoul d not  consul t  ext r i nsi c sour ces of  i nt er pr et at i on,  such 

as l egi s l at i ve hi st or y.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 

110.   We gi ve st at ut or y l anguage i t s " common,  or di nar y,  and 

accept ed meani ng, "  whi l e al so l ooki ng at  t he cont ext  and t he 

st r uct ur e of  t he st at ut e i n whi ch t he oper at i ve l anguage 

appear s.   I d. ,  ¶¶45- 46.  

¶83 The per sonal  r epr esent at i ves cor r ect l y poi nt  out  t hat ,  

i n Wi s.  St at .  § 895. 01( 1) ( o) ,  t he phr ase t hat  f ol l ows t he comma 

——" whi ch shal l  sur vi ve t he deat h of  t he wr ongdoer  whet her  or  not  

t he deat h of  t he wr ongdoer  occur r ed bef or e or  af t er  t he deat h of  

t he i nj ur ed per son" ——i s a nonr est r i ct i ve,  r el at i ve pr onoun 

cl ause,  meani ng t hat  t he phr ase about  t he deat h of  t he wr ongdoer  

pr ovi des addi t i onal ,  but  not  essent i al ,  i nf or mat i on about  t he 

phr ase i t  modi f i es.   Maj or i t y op. ,  ¶33.   I  whol ehear t edl y agr ee 

t hat  i n accor d wi t h § 895. 01( 1) ( o) ,  al l  causes of  act i on f or  

wr ongf ul  deat h sur vi ve,  r egar dl ess of  t he deat h of  t he wr ongdoer  

or  t he deat h of  t he c l ai mant .  

¶84 The maj or i t y r el i es on f i ve " pi eces of  evi dence"  i n 

c l ai mi ng t hat  t he l egi s l at ur e made a subst ant i ve change t o 

Wi s.  St at .  § 895. 01( 1) ( o) ,  and di d not  i nt end t o do so,  when i t  

amended t he st at ut es i n 1999.   Maj or i t y op. ,  ¶54.   The maj or i t y 
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opi ni on t hen concl udes t hat  a wr ongf ul  deat h c l ai m does not  

sur vi ve t he deat h of  t he c l ai mant .   Maj or i t y op. ,  ¶60.   The 

maj or i t y opi ni on especi al l y emphasi zes t he f act  t hat  t he bi l l  

t hat  l ed t o 1999 Wi s.  Act  85 i s a Revi sor ' s Cor r ect i on Bi l l .   

Maj or i t y op. ,  ¶57.   The maj or i t y st at es t hat  t he r evi sor  r ar el y 

makes any subst ant i ve change i n t he l aw,  but  pr ovi des no 

aut hor i t y t o suppor t  such a c l ai m.   I d.   Wi sconsi n St at .  

§ 13. 93( 2) ( j )  st at es i n r el evant  par t  t hat  t he r evi sor  of  

st at ut es shal l ,  " [ i ] n cooper at i on wi t h t he l aw r evi s i on 

commi t t ee,  syst emat i cal l y exami ne and i dent i f y f or  r evi s i on by 

t he l egi s l at ur e t he st at ut es and sessi on l aws t o el i mi nat e 

def ect s,  anachr oni sms,  conf l i c t s,  ambi gui t i es,  and 

unconst i t ut i onal  or  obsol et e pr ovi s i ons. "   ( Emphasi s added. )   

The St at e of  Wi sconsi n 2005- 2006 Bl ue Book descr i bes t he 

r esponsi bi l i t i es of  t he r evi sor  of  st at ut es bur eau as f ol l ows:   

The bur eau pr epar es r evi sor ' s cor r ect i ons bi l l s  
t o cor r ect  er r or s or  r esol ve conf l i c t s ar i s i ng f r om 
t he enact ment  of  l aws.   I t  r evi ews at t or ney gener al ' s  
opi ni ons,  f eder al  di st r i ct  and appel l at e cour t  
deci s i ons,  and st at e appel l at e or  supr eme cour t  
deci s i ons t hat  decl ar e a Wi sconsi n st at ut e or  sessi on 
l aw t o be ambi guous,  i n conf l i c t  wi t h ot her  l aws,  
anachr oni st i c,  unconst i t ut i onal ,  or  ot her wi se i n need 
of  r evi s i on.   

St at e of  Wi sconsi n 2005- 2006 Bl ue Book 303 ( Lawr ence S.  Bar i sh,  

ed.  2005) .   These r esponsi bi l i t i es ar e s i gni f i cant ,  despi t e t he 

maj or i t y ' s asser t i on t hat  t he r evi sor ' s dut i es ar e " mai nl y 

mi ni st er i al  and edi t or i al .  .  .  . "   Maj or i t y op. ,  ¶55.   Bi l l s  

submi t t ed t o t he l egi s l at ur e by t he r evi sor  of  st at ut es and 

enact ed i nt o l aw " never t hel ess ar e act s of  t he l egi s l at ur e,  and 

wher e t her e i s no ambi gui t y such act s must  be appl i ed as t hey 
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r ead.  .  .  . "   Dovi  v.  Dovi ,  245 Wi s.  50,  53,  13 N. W. 2d 585 

( 1944) .   

¶85 The maj or i t y opi ni on st at es t hat  t he 1999 amendment  t o 

Wi s.  St at .  § 895. 01( 1) ( o)  t hr ough 1999 Wi s.  Act  85,  § 171 

r ender ed t he wr ongf ul  deat h sur vi val  pr ovi s i on ambi guous and i n 

conf l i c t  wi t h ot her  st at ut or y sect i ons.   I  st r ongl y di sagr ee.   

The dut y of  t he r evi sor  of  st at ut es i s t o el i mi nat e conf l i c t s 

and ambi gui t i es,  not  t o cr eat e t hem.   The i nser t i on of  a comma 

and t he wor d " whi ch"  i nt o § 895. 01( 1) ( o)  made i t  c l ear  t hat  

causes of  act i on f or  wr ongf ul  deat h sur vi ve.   I t  makes no 

di f f er ence whet her  t he c l ai mant  or  t he wr ongdoer  di es;  t he 

wr ongf ul  deat h act i on sur vi ves such deat h.   

¶86 The maj or i t y opi ni on exami nes Wi s.  St at .  § 895. 04( 2)  

and cl ai ms t o f i nd ambi gui t y i n and conf l i c t  wi t h 

§ 895. 01( 1) ( o) ,  because of  a hi er ar chy of  el i gi bl e c l ai mant s,  

t hr ough an exami nat i on of  l egi s l at i ve hi st or y.   See Maj or i t y  

op. ,  ¶¶37- 42.   Under  Kal al ,  s i nce t he pl ai n meani ng of  Wi s.   

St at .  §§ 895. 01( 1) ( o)  and 877. 01 ar e evi dent ,  and si nce t he 

daught er s of  Joseph Sander s ar e not  c l ai mant s i n t hei r  

i ndi v i dual  capaci t i es,  but  as per sonal  r epr esent at i ves of  t hei r  

f at her ' s est at e,  § 895. 04( 2)  i s not  r el evant  her e,  nor  i s t he 

supposed l egi s l at i ve hi st or y.   Fur t her mor e,  t he maj or i t y ' s 

r el i ance on El eason v.  West er n Casual t y & Sur et y Co. ,  254 Wi s.  

134,  139,  35 N. W. 2d 301 ( 1948)  i s i napposi t e because t hat  case 

i nvol ved chi l dr en t aki ng over  a wr ongf ul  deat h c l ai m as 

i ndi v i dual  c l ai mant s,  not  as t he per sonal  r epr esent at i ves of  t he 
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est at e of  t he or i gi nal  l i t i gant ,  as i n t he pr esent  case.   

Maj or i t y op. ,  ¶39.  

¶87  I n Fer don v.  Wi sconsi n Pat i ent s Compensat i on Fund,  

2005,  WI  125,  ¶¶89,  91,  284 Wi s.  2d 573,  701 N. W. 2d 440,  we 

di scussed t he l egi s l at i ve obj ect i ves i nvol ved i n t he enact ment  

of  Chapt er  655:  

 The pr i mar y,  over al l  l egi s l at i ve obj ect i ve i s t o 
ensur e t he qual i t y of  heal t h car e f or  t he peopl e of  
Wi sconsi n.   The l egi s l at ur e obvi ousl y di d not  i nt end 
t o r each t hi s obj ect i ve by shi el di ng negl i gent  heal t h 
car e pr ovi der s f r om r esponsi bi l i t y  f or  t hei r  negl i gent  
act i ons.   Af t er  al l ,  " [ i ] t  i s  a maj or  cont r adi ct i on t o 
l egi s l at e f or  qual i t y heal t h car e on one hand,  whi l e 
on t he ot her  hand,  i n t he same st at ut e,  t o r ewar d 
negl i gent  heal t h car e pr ovi der s. "  

.  .  .  .  

 Legi s l at i ve Obj ect i ve #1:  Ensur e adequat e 
compensat i on f or  v i ct i ms of  medi cal  mal pr act i ce wi t h 
mer i t or i ous i nj ur y c l ai ms.   The l egi s l at ur e r et ai ned 
t he t or t  syst em as a means of  i dent i f y i ng heal t h car e 
pr ovi der s who ar e pr act i c i ng bel ow t he r equi r ed due 
car e st andar ds and as a means of  det er r i ng t hem and 
ot her  heal t h car e pr ovi der s f r om negl i gent  pr act i ces.   
The l egi s l at ur e obvi ousl y consi der s noneconomi c 
i nj ur i es t o be r eal  i nj ur i es f or  whi ch pl ai nt i f f s 
shoul d be compensat ed i n appr opr i at e cases.  

( quot i ng Far l ey v.  Engel ken,  740 P. 2d 1058,  1067 ( Kan.  

1987) ( f oot not es omi t t ed) .   These l egi s l at i ve obj ect i ves ar e 

f r ust r at ed by t he appr oach advocat ed by t he maj or i t y,  whi ch 

woul d deny t he est at e of  Joseph Sander s t he oppor t uni t y t o 

est abl i sh hi s c l ai m of  medi cal  mal pr act i ce.   The r esul t  i s  t hat  

t hose cl ai med t o have been negl i gent  wi l l  be shi el ded f r om 

r esponsi bi l i t y  f or  any negl i gent  act i ons.  

¶88 For  t he r easons st at ed her ei n,  I  r espect f ul l y concur  

i n par t  and di ssent  i n par t .  
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¶89 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s 

concur r ence/ di ssent .  
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