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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  Dani el  A.  Noonan,  Judge.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s appeal  i s  bef or e t he 

cour t  on cer t i f i cat i on f r om t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2003- 04) 1.   Johnni e Russ ( Johnni e)  appeal s 

f r om an or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Judge 

Dani el  A.  Noonan pr esi di ng,  di smi ssi ng Johnni e' s compl ai nt  

agai nst  her  son,  El l i ot t  Russ ( El l i ot t ) ,  wi t h pr ej udi ce.   The 

compl ai nt ,  whi ch was f i l ed on Johnni e' s behal f  by her  guar di an,  

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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Mar i on Schwar t z ( Schwar t z) ,  al l eged t hat  El l i ot t  br eached hi s 

f i duci ar y dut y as Johnni e' s agent  under  a power  of  at t or ney 

( POA) ,  and t hat  he engaged i n conver si on of  f unds f r om a j oi nt  

checki ng account  t hat  he and Johnni e opened pr i or  t o t he 

execut i on of  t he POA document .  

¶2 Johnni e appeal ed t he ci r cui t  cour t ' s  di smi ssal  of  her  

compl ai nt ,  and t he cour t  of  appeal s cer t i f i ed t he f ol l owi ng 

t hr ee i ssues t o t hi s cour t :   

( 1)  Whet her  t he f i duci ar y dut y of  a POA agent ,  
pur suant  t o Wi s.  St at .  § 243. 10,  pr event s t he agent  
f r om usi ng t he pr i nci pal ' s  f unds f or  t he agent ' s 
per sonal  use when such f unds have been deposi t ed i nt o 
a j oi nt  checki ng account ,  i nasmuch as j oi nt  account  
hol der s do not  owe each ot her  any dut y  under  
Wi s.  St at .  § 705. 03,  and whet her  a POA const i t ut es 
" c l ear  and convi nci ng evi dence of  a di f f er ent  i nt ent "  
under  § 705. 03?   

( 2)  Whet her  a POA document  may be r ef or med on gr ounds 
of  mut ual  mi st ake,  based on:  ( 1)  ext r i nsi c evi dence of  
t he pr i nci pal ' s  i nt ent ;  ( 2)  t he l ack of  an account i ng 
r equi r ement  i n t he POA;  or  ( 3)  t he f act  t hat  t he 
pr i nci pal  and agent  l i ved i n t he same househol d i n a 
f ami l i al  r el at i onshi p,  t o ef f ect i vel y over come t he 
f i duci ar y dut y i nher ent  i n t he POA? 

( 3)  Whet her  a POA pr i nci pal  may be equi t abl y est opped 
f r om enf or ci ng t he agent ' s f i duc i ar y dut y not  t o sel f -
deal  because t he pr i nci pal  and agent  l i ved i n t he same 
househol d i n a f ami l i al  r el at i onshi p? 

¶3 We hol d t hat  a j oi nt  checki ng account  est abl i shed 

under  Wi s.  St at .  § 705. 03 pr i or  t o t he execut i on of  a POA 

cr eat es a pr esumpt i on of  donat i ve i nt ent ,  and t hat  t he t r ansf er  

of  f unds f r om such j oi nt  account  by an agent  act i ng under  a POA,  

but  f or  t he agent ' s own use,  cr eat es a pr esumpt i on of  f r aud,  
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unl ess t he POA expl i c i t l y  aut hor i zes sel f - deal i ng. 2  We f ur t her  

hol d t hat  when,  as i n t he pr esent  case,  t hese t wo conf l i c t i ng 

and i nconsi st ent  pr esumpt i ons coi nci de,  t he c i r cui t  cour t  i s 

f r ee t o make a det er mi nat i on based on t he f act s and t he 

cr edi bi l i t y  of  t he wi t nesses,  as t he c i r cui t  cour t  di d her e.   We 

ar e al so sat i sf i ed t hat ,  whi l e t he c i r cui t  cour t  her e r ef or med 

t he POA document  on t he basi s of  mut ual  mi st ake,  and hel d t hat  

equi t abl e est oppel  bar r ed Johnni e' s c l ai m,  t hat  such an appr oach 

shoul d not  be under t aken i n f ut ur e cases.   Rat her ,  a c i r cui t  

cour t  shoul d deci de conf l i c t s bet ween Wi s.  St at .  § 705. 03 and 

t he f i duci ar y  dut i es i mposed by a POA execut ed under  

Wi s.  St at .  § 243. 10,  i n t he manner  di scussed her ei n.  

I  

¶4 Johnni e was bor n i n 1926.   I n 1985,  she suf f er ed a 

st r oke and had heal t h pr obl ems t her eaf t er . 3  I n 1992,  Johnni e 

moved i n wi t h her  son,  El l i ot t ,  and hi s wi f e,  Dor i s Russ 

( Dor i s) ,  wher e she r emai ned f or  t he next  ni ne year s.   That  same 

year ,  Johnni e and El l i ot t  opened a j oi nt  bank account  i nt o whi ch 

                                                 
2 I n t hi s case,  t he POA di d not  expl i c i t l y  aut hor i ze sel f -

deal i ng.  

3 We have been i nf or med by her  counsel ,  i n a l et t er  dat ed 
May 24,  2007,  t hat  Johnni e Russ di ed on May 5,  2007.   Thi s case 
i s not  moot ,  however ,  because t he i ssues ar e l i kel y t o ar i se 
agai n,  and a deci s i on f r om t hi s cour t  shoul d al l evi at e 
uncer t ai nt y on such i ssues.   I n r e Commi t ment  of  Schul pi us,  2006 
WI  1,  ¶15,   287 Wi s.  2d 44,  707 N. W. 2d 495.   Johnni e' s at t or ney 
al so i nf or med us t hat  Johnni e' s est at e wi shes t o cont i nue t he 
cl ai m agai nst  El l i ot t  Russ.   
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t hey agr eed t o deposi t  al l  of  Johnni e’ s i ncome, 4 whi ch consi st ed 

of  mont hl y soci al  secur i t y benef i t s,  Ci t y of  Mi l waukee pensi on 

payment s,  and a smal l  amount  of  oi l  r oyal t i es.    

¶5 On Febr uar y 26,  1999,  wi t hout  t he assi st ance of  an 

at t or ney,  Johnni e execut ed a dur abl e Wi sconsi n Basi c Power  of  

At t or ney f or  Fi nances and Pr oper t y, 5 pur suant  t o 

Wi s.  St at .  §§ 243. 10 and 243. 07,  desi gnat i ng El l i ot t  as her  

agent .   I t  i s  undi sput ed t hat  t he ent i r e document  was r ead al oud 

at  t he t i me of  execut i on.   Johnni e gr ant ed El l i ot t  al l  t he 

power s on t he f i r st  page of  t he f or m,  aut hor i z i ng hi m t o,  among 

ot her  t hi ngs,  pay her  bi l l s  and manage her  bank account s.   

However ,  she l ef t  t he second page bl ank,  choosi ng not  t o 

aut hor i ze El l i ot t  t o be compensat ed f or  hi s ser vi ces or  t o have 

gener al  aut hor i t y,  whi ch woul d al l ow hi m t o make gi f t s.   She 

al so di d not  obl i gat e El l i ot t  t o pr ovi de her  wi t h a per i odi c 

account i ng.  

 ¶6 Af t er  execut i ng t he POA,  t he par t i es cont i nued l i v i ng 

t oget her  as t hey had bef or e,  mai nt ai ni ng t hei r  pr evi ous 

f i nanci al  ar r angement .   I n Mar ch of  2001,  due t o her  

det er i or at i ng heal t h,  Johnni e was admi t t ed t o a hospi t al ,  and 

l at er  a nur si ng home.   On Oct ober  10,  2002,  t he c i r cui t  cour t  

                                                 
4 Ther e i s no evi dence t hat  El l i ot t  or  Dor i s deposi t ed any 

of  t hei r  i ncome i nt o t he account .  

5 Johnni e used t he “ Wi sconsi n Basi c Power  of  At t or ney f or  
Fi nances and Pr oper t y”  st at ut or y f or m f ound i n Wi s.  St at .  § 
243. 10.   Johnni e al so execut ed a Wi sconsi n Power  of  At t or ney f or  
Heal t h Car e,  appoi nt i ng El l i ot t  as her  agent .  
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decl ar ed Johnni e i ncompet ent ,  appoi nt ed Schwar t z as Johnni e’ s 

guar di an,  and t er mi nat ed t he dur abl e POA.  

¶7 On Mar ch 10,  2003,  Schwar t z  f i l ed t hi s  sui t  on 

Johnni e’ s behal f .   Johnni e sought  r ecover y of  f unds t hat  El l i ot t  

wi t hdr ew f r om t he j oi nt  account  bet ween Mar ch 1999 and Apr i l  

2002,  whi l e he was her  POA agent , 6 f or  expenses r el at ed t o 

hi msel f ,  hi s busi ness,  and hi s wi f e.   Johnni e al l eged t hat  by 

usi ng t he j oi nt  account ,  whi ch cont ai ned her  f unds,  f or  hi s own 

expenses,  El l i ot t  br eached hi s f i duci ar y dut y as her  POA agent .   

Dur i ng t he cont est ed per i od,  $45, 172. 44 of  Johnni e’ s f unds wer e 

deposi t ed i nt o t he j oi nt  account .   The par t i es s t i pul at ed t hat ,  

bet ween Febr uar y 1999 and Oct ober  2002,  t he t ot al  amount  of  

checks wr i t t en f r om t he j oi nt  account  f or  t he benef i t  of  El l i ot t  

was $34, 379. 91.  

¶8 I n t he c i r cui t  cour t ,  Johnni e ar gued t hat  El l i ot t ’ s 

use of  her  f unds f r om t he j oi nt  account  const i t ut ed sel f -

deal i ng.   She mai nt ai ned t hat  any aut hor i t y t o sel f - deal  had t o 

be wr i t t en i nt o t he POA,  and t hat  because t he POA di d not  

aut hor i ze El l i ot t  t o make gi f t s or  be compensat ed,  i t  di d not  

per mi t  hi m t o sel f - deal .   El l i ot t  ar gued t hat  because t he f unds 

i n a j oi nt  account  bel ong t o al l  account  hol der s under  Wi s.  

St at .  § 705. 03,  he was ent i t l ed t o spend t he money,  r egar dl ess 

of  hi s r ol e as Johnni e’ s POA agent .   He al so ar gued t hat  any 

                                                 
6 Johnni e does not  seek r ecover y f or  any f unds wi t hdr awn 

f r om t he j oi nt  account  bef or e El l i ot t  became her  POA agent .  
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money he used f or  hi s own benef i t  was of f set  by t he val ue of  t he 

car e he had pr ovi ded Johnni e.  

¶9 On August  2,  2004,  Mi l waukee Count y Ci r cui t  Cour t ,  

Judge Dani el  A.  Noonan pr esi di ng,  gr ant ed Johnni e’ s mot i on f or  

summar y j udgment ,  and or der ed a hear i ng on damages.   Judge 

Noonan concl uded t hat  Wi s.  St at .  § 705. 03 di d not  al t er  

El l i ot t ’ s  f i duci ar y dut y t o Johnni e as her  POA agent  t o put  her  

i nt er est s above hi s own i n mat t er s r el at ed t o t he agency.   

Speci f i cal l y,  he r ul ed t hat  El l i ot t  had a f i duci ar y dut y t o 

pr event  Johnni e’ s f unds f r om bei ng deposi t ed i nt o a j oi nt  

account  t o whi ch anot her  par t y had access.  

¶10 On Apr i l  26,  2006,  at  a hear i ng on damages,  t he 

c i r cui t  cour t  al t er ed t he August  2nd deci s i on by set t i ng asi de 

t he summar y j udgment  and di smi ssi ng Johnni e’ s  c l ai m on t he 

mer i t s.   Based on addi t i onal  evi dence pr esent ed at  t hi s hear i ng,  

t he cour t  hel d t hat ,  as Johnni e’ s POA agent ,  El l i ot t  had assumed 

t he f i duci ar y dut y “ t o t ake car e of ”  Johnni e,  and t hat  he had 

not  br eached t hi s dut y.   The ci r cui t  cour t  ent er ed wr i t t en 

f i ndi ngs of  f act  and concl usi ons of  l aw.   The ci r cui t  cour t  

f ound t hat  Johnni e had wi l l i ngl y agr eed t o her  l i v i ng 

ar r angement ,  i ncl udi ng El l i ot t ’ s  use of  t he j oi nt  account .   

However ,  t he cour t  r ecogni zed t hat  t he par t i es f ai l ed t o execut e 

a POA document  t hat  accur at el y r ef l ect ed t hei r  i nt ent i ons.   

Ther ef or e,  t he cour t  appl i ed t he equi t abl e doct r i ne of  mut ual  

mi st ake t o r ef or m t he POA document  t o aut hor i ze El l i ot t  t o have 

f r ee use of  Johnni e’ s money i n t he j oi nt  account .   Addi t i onal l y,  
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t he c i r cui t  cour t  concl uded t hat  equi t abl e est oppel  bar r ed 

Johnni e’ s c l ai m.  

¶11 Johnni e moved f or  r econsi der at i on,  and t he mot i on was 

deni ed.   She t hen appeal ed t o t he cour t  of  appeal s,  whi ch 

cer t i f i ed t he case t o t hi s cour t .   Thi s cour t  accept ed 

cer t i f i cat i on.  

I I  

¶12 Thi s case r equi r es t hi s cour t  t o r evi ew t he ci r cui t  

cour t ' s  or der  di smi ssi ng Johnni e' s act i on wi t h pr ej udi ce.   When 

r evi ewi ng a c i r cui t  cour t ' s  or der  of  di smi ssal ,  we ar e f aced 

wi t h a quest i on of  l aw,  whi ch we r evi ew de novo.   For d v.  

Kenosha Count y,  160 Wi s.  2d 485,  494,  466 N. W. 2d 646 ( 1991) .   

The ci r cui t  cour t ' s  f i ndi ngs of  f act  wi l l  not  be set  asi de 

unl ess t hey ar e c l ear l y er r oneous.   Wi s.  St at .  § 805. 17( 2) .   

Addi t i onal l y,  t he appl i cat i on of  a st at ut e t o undi sput ed f act s 

pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   St at e v.  

Set agor d,  211 Wi s.  2d 397,  405- 06,  565 N. W. 2d 506 ( 1997) .  

¶13 Or di nar i l y ,  t he admi ssi bi l i t y  of  evi dence i s a 

di scr et i onar y deci s i on f or  t he c i r cui t  cour t ,  but  i n Pr aef ke v.  

Amer i can Ent er pr i se Li f e I nsur ance Company,  2002 WI  App 235,  ¶7,  

257 Wi s.  2d 637,  655 N. W. 2d 456,  t he cour t  of  appeal s t r eat ed 

t he quest i on of  whet her  ext r i nsi c evi dence i s per mi ssi bl e f or  

t he i nt er pr et at i on of  a POA document  as a quest i on of  l aw,  whi ch 

t hi s cour t  r evi ews de novo.    

I I I  

¶14 Johnni e ar gues t hat  t he f i duci ar y r el at i onshi p cr eat ed 

by a POA under  Wi s.  St at .  § 243. 10 i s,  as a mat t er  of  l aw,  

http://web2.westlaw.com/find/default.wl?rs=WLW7.04&serialnum=1997138184&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=595&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
http://web2.westlaw.com/find/default.wl?rs=WLW7.04&serialnum=1997138184&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=595&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
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" c l ear  and convi nci ng evi dence of  a di f f er ent  i nt ent "  f r om t he 

j oi nt  account  pr ovi s i ons of  Wi s.  St at .  § 705. 037.   Johnni e 

asser t s t hat ,  i mmedi at el y above El l i ot t ' s  s i gnat ur e on t he POA 

document ,  t her e i s decl ar at i on i n bol d f ace,  capi t al  l et t er s 

t hat  st at es:  " BY ACCEPTI NG OR ACTI NG UNDER THE APPOI NTMENT,  THE 

AGENT ASSUMES THE FI DUCI ARY AND OTHER LEGAL RESPONSI BI LI TI ES AND 

LI ABI LI TI ES OF AN AGENT. "   Johnni e ar gues t hat  El l i ot t ' s  

s i gnat ur e on t he POA document  i s c l ear  and convi nci ng evi dence 

t hat  he i nt ended t o accept  t he f i duci ar y dut i es of  an agent .  

¶15 Johnni e f ur t her  asser t s t hat  a POA agent  may not  

engage i n sel f - deal i ng unl ess t he power  t o sel f - deal  i s  wr i t t en 

i n t he POA document .   She ci t es Al exopoul os v.  Dakour as,  48 Wi s.  

2d 32,  41,  179 N. W. 2d 836 ( 1970) ,  and Pr aef ke,  257 Wi s.  2d 637,  

¶¶14,  16,  i n suppor t  of  her  ar gument .   I n Al exopoul os,  48 Wi s.  

                                                 
7 Wi sconsi n St at .  § 705. 03 st at es i n r el evant  par t :  

Unl ess t her e i s  c l ear  and convi nci ng evi dence of  a 
di f f er ent  i nt ent :  

( 1)  A j oi nt  account  bel ongs,  dur i ng t he l i f et i me 
of  al l  par t i es,  t o t he par t i es wi t hout  r egar d t o t he 
pr opor t i on of  t hei r  r espect i ve cont r i but i ons t o t he 
sums on deposi t  and wi t hout  r egar d t o t he number  of  
s i gnat ur es r equi r ed f or  payment .   The appl i cat i on of  
any sum wi t hdr awn f r om a j oi nt  account  by a par t y 
t her et o shal l  not  be subj ect  t o i nqui r y by any per son,  
i ncl udi ng any ot her  par t y  t o t he account  and 
not wi t hst andi ng such ot her  par t y ' s mi nor i t y or  ot her  
di sabi l i t y ,  except  t hat  t he spouse of  one of  t he 
par t i es may r ecover  under  s.  766. 70.   No f i nanci al  
i nst i t ut i on i s l i abl e t o t he spouse of  a mar r i ed 
per son who i s a par t y t o a j oi nt  account  f or  any sum 
wi t hdr awn by any par t y t o t he account  unl ess t he 
f i nanci al  i nst i t ut i on v i ol at es a cour t  or der .  
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2d at  41,  t hi s cour t  hel d t hat  a POA cr eat ed pur suant  t o 

Wi s.  St at .  § 243. 10 cr eat es an agency r el at i onshi p t hat  i mposes 

a f i duci ar y dut y on t he at t or ney- i n- f act ,  or  POA agent .    

¶16 I n Pr aef ke,  t he pet i t i oner ,  Hei di  Pr aef ke ( Pr aef ke) ,  

was t he at t or ney- i n- f act  f or  an el der l y f r i end,  Bet t y Gl assl ei n 

( Gl assl ei n) .   Pr aef ke used t he aut hor i t y conveyed by t he POA 

document  t o change t he benef i c i ar y desi gnat i ons on Gl assl ei n' s  

l i f e i nsur ance pol i c i es t o her sel f  and t o make cash gi f t s t o 

her sel f  and ot her s f r om Gl assl ei n' s checki ng account .   I d. ,  ¶3.   

Pr aef ke ar gued t hat  she di d not  br each her  f i duci ar y dut y t o 

Gl assl ei n because t he POA document  gave her  t he aut hor i t y t o 

make gi f t s.   I d. ,  ¶6.   Pr aef ke f ur t her  ar gued t hat ,  even i f  t he 

POA document  di d not  expr essl y st at e t hat  she had t he aut hor i t y 

t o make gi f t s,  she coul d pr ovi de ext r i nsi c evi dence,  i n t he f or m 

of  an af f i davi t ,  t hat  pr oved Gl assl ei n had r equest ed t hat  

Pr aef ke make such gi f t s.   I d. ,  ¶14.   The cour t  of  appeal s i n 

Pr aef ke r el i ed on Al exopoul os i n st at i ng t hat  t her e i s a 

" br i ght - l i ne r ul e t hat  an at t or ney- i n- f act  may not  make a gi f t  

t o hi msel f  or  her sel f  unl ess t her e i s an expl i c i t  i nt ent  i n 

wr i t i ng f r om t he pr i nci pal  al l owi ng t he gi f t . "   Pr aef ke,  257 

Wi s.  2d 637,  ¶16.  

¶17 Johnni e c i t es a t hi r d case,  Losee v.  Mar i ne Bank,  2005 

WI  App 184,  286 Wi s.  2d 438,  703 N. W. 2d 751,  i n suppor t  of  her  

ar gument  t hat  El l i ot t  i s  l i abl e f or  sel f - deal i ng,  because he 

used money f r om t he j oi nt  account  he hel d wi t h Johnni e f or  t he 

benef i t  of  hi msel f ,  hi s busi ness,  and hi s wi f e.   I n Losee,  a 

mot her ,  Hel en Losee ( Hel en) ,  execut ed a POA document  i n 1994 
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desi gnat i ng her  son,  John,  as at t or ney- i n- f act .   I d. ,  ¶4.   I n 

1997,  Hel en execut ed an assi gnment  of  r ent s and a mor t gage 

agai nst  her  condomi ni um t o secur e a l oan f or  John' s busi ness.   

I d. ,  ¶17.   The t er ms of  t he mor t gage pr ovi ded f or  t he secur i ng 

of  f ut ur e advances up t o $1, 000, 000.   I d. ,  ¶4.   Fut ur e advances 

t her eaf t er  wer e made wi t hi n t he $1, 000, 000 l i mi t .   I d. ,  ¶5.   I n 

2001,  John i nvoked t he aut hor i t y conf er r ed by t he POA document  

t o r el ease t he or i gi nal  mor t gage on Hel en' s condomi ni um so t hat  

i t  coul d be sol d.   I d. ,  ¶6.   The pr oceeds of  t he sal e wer e 

pl aced i n a cer t i f i cat e of  deposi t  at  Mar i ne Bank.   John t hen 

execut ed an Assi gnment  of  Deposi t  Account ,  i n whi ch Hel en was 

named as t he gr ant or ,  John' s busi ness was named as t he bor r ower ,  

and Mar i ne Bank was named as t he l ender  wi t h a secur i t y 

i nt er est .   I d.   John def aul t ed,  Mar i ne Bank sei zed t he secur i t y,  

and Hel en sued Mar i ne Bank al l egi ng t hat  John engaged i n sel f -

deal i ng i n cont i nui ng t he pl edge of  her  asset s af t er  her  

mor t gaged condomi ni um had been sol d.   I d. ,  ¶7.   The ci r cui t  

cour t  gr ant ed summar y j udgment  t o Mar i ne Bank.   The cour t  of  

appeal s r ever sed and gr ant ed j udgment  i n f avor  of  Hel en.   I d. ,  

¶10.   The cour t  of  appeal s r easoned t hat ,  al t hough t he f act s 

wer e di f f er ent  f r om t hose i n Pr aef ke because Hel en execut ed t he 

or i gi nal  mor t gage wi t hout  i mpl i cat i ng t he POA,  and because t her e 

was no evi dence t hat  John act ed out  of  gr eed,  t he pr i nci pl es of  

Pr aef ke wer e nonet hel ess appl i cabl e.   I d. ,  ¶¶15- 16.   The cour t  

not ed t hat ,  accor di ng t o t he hol di ng i n Pr aef ke,  an at t or ney- i n-

f act  has a f i duci ar y obl i gat i on t o t he pr i nci pal ,  and cannot  

make gr at ui t ous t r ansf er s of  t he pr i nci pal ' s  asset s unl ess t he 
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POA expr essl y gr ant s t he aut hor i t y t o do so.   I d. ,  ¶¶14,  16.   

The cour t  of  appeal s concl uded t hat  John' s i nt er est s,  not  

Hel en' s,  pr ompt ed hi s deci s i ons,  and t hat  John engaged i n sel f -

deal i ng.   I d. ,  ¶¶20- 21.  

¶18 Johnni e ar gues t hat ,  under  t he r easoni ng of  

Al exopoul os,  Pr aef ke,  and Losee,  El l i ot t  shoul d  be hel d l i abl e 

f or  engagi ng i n sel f - deal i ng i n v i ol at i on of  hi s  f i duci ar y dut y 

t o Johnni e.   Johnni e f ur t her  ar gues t hat  a conf l i c t  exi st s 

bet ween Wi s.  St at .  § 705. 03,  under  whi ch El l i ot t  owed no dut y  t o 

Johnni e as a j oi nt  account  hol der ,  and El l i ot t ' s  f i duci ar y dut y 

as a POA agent  pur suant  t o Wi s.  St at .  § 243. 10.   Johnni e asser t s 

t hat  t her e ar e t hr ee possi bl e ways t o r esol ve t hi s conf l i c t .   

Fi r st ,  she suggest s t hat  t hi s cour t  coul d adopt  a br i ght - l i ne 

r ul e,  whi ch woul d pr ovi de t hat  t he exi st ence of  a POA 

r el at i onshi p i s " c l ear  and convi nci ng evi dence of  a di f f er ent  

i nt ent "  wi t hi n t he meani ng of  t he i nt r oduct or y c l ause of  

§ 705. 03.    

¶19 Second,  Johnni e suggest s t hat  t he cour t  coul d adopt  a 

r ul e st at i ng t hat  Wi s.  St at .  § 705. 03 pr ovi des i mmuni t y,  f or  

br each of  f i duci ar y dut y as t o f unds t aken f r om a j oi nt  account  

hel d i n t he names of  bot h t he POA pr i nci pal  and POA agent .   

Johnni e ar gues t hat  t he i mmuni t y appr oach woul d be t oo br oad,  

and t hat  such an appr oach woul d endanger  t he pr i nci pal ' s  f unds,  

because any and al l  f unds t hat  ent er  t he j oi nt  account  coul d be 

pl under ed wi t h i mpuni t y and no account abi l i t y .  

¶20 Fi nal l y,  Johnni e st at es t hat  t he cour t  coul d engage i n 

a case by case i nqui r y of  t he i nt ent  of  t he par t i es as t o t he 
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POA r el at i onshi p wi t h r espect  t o t he j oi nt  account .   She ar gues 

t hat  t hi s cour t  shoul d not  adopt  a case by case appr oach,  

because such an appr oach woul d l end i t sel f  t o a gr eat  deal  of  

l i t i gat i on and appeal s.    

¶21 Johnni e asser t s t hat ,  out  of  t he t hr ee suggest ed 

appr oaches,  t hi s cour t  shoul d adopt  t he br i ght - l i ne r ul e t hat  

t he exi st ence of  a POA r el at i onshi p i s " c l ear  and convi nci ng 

evi dence of  a di f f er ent  i nt ent "  wi t hi n t he meani ng of  t he 

i nt r oduct or y c l ause of  Wi s.  St at .  § 705. 03.   Such a r ul e,  she 

ar gues,  woul d pr ovi de pr edi ct abi l i t y  and be easy t o appl y,  whi l e 

al so al l owi ng t he pr i nci pal  t he f l exi bi l i t y  t o aut hor i ze sel f -

deal i ng i n t he POA document ,  i f  he or  she so desi r ed.  

¶22 El l i ot t  ar gues t hat  t he use of  a pr eexi st i ng j oi nt  

account  i s not  af f ect ed by t he f i duci ar y dut y est abl i shed by a 

subsequent l y execut ed POA document ,  unl ess t he POA document  so 

pr ovi des,  or  t her e i s c l ear  and convi nci ng evi dence of  a 

di f f er ent  i nt ent  out si de of  t he POA document  t hat  woul d appl y t o 

t he pr ovi s i ons of  Wi s.  St at .  § 705. 03.   El l i ot t  asser t s t hat  t he 

j oi nt  account  hel d by hi msel f  and Johnni e was opened pr i or  t o 

t he execut i on of  t he POA document .   He ar gues t hat  t her e was no 

change i n t he use of  t he j oi nt  account  bef or e and af t er  

execut i on of  t he POA document .  

¶23 El l i ot t  ar gues t hat ,  by compl et i ng t he f i r st  page of  

t he POA document  and l eavi ng t he second page bl ank,  Johnni e 

aut hor i zed El l i ot t  t o pay her  bi l l s ,  manage her  account s,  and do 

banki ng on her  behal f ,  but  di d not  aut hor i ze hi m t o be 

compensat ed f or  hi s ser vi ces nor  t o make gi f t s.   El l i ot t  f ur t her  
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asser t s t hat  Johnni e chose not  t o i ni t i al  l i ne i t em number  14,  

whi ch woul d have r equi r ed El l i ot t  t o r ender  an account i ng.   

El l i ot t  ar gues t hat  t he f act s i n t hi s case do not  amount  t o 

" c l ear  and convi nci ng evi dence of  a di f f er ent  i nt ent "  under  

Wi s.  St at .  § 705. 03.  

¶24 El l i ot t  f ur t her  ar gues t hat  t hi s case i s 

di st i ngui shabl e f r om Al exopoul os,  Pr aef ke,  and Losee.   El l i ot t  

asser t s t hat  none of  t hose t hr ee cases i nvol ved a j oi nt  checki ng 

account .   I n t he pr esent  case,  El l i ot t  ar gues,  he and Johnni e 

opened t he j oi nt  checki ng account  i n 1992,  mor e t han si x year s 

bef or e Johnni e desi gnat ed El l i ot t  as her  POA agent .   He ar gues 

t hat  Johnni e agr eed t o deposi t  al l  of  her  i ncome,  consi st i ng of  

mont hl y soci al  secur i t y benef i t s,  Ci t y of  Mi l waukee pensi on 

payment s,  and oi l  r oyal t i es,  i nt o t he j oi nt  account .   El l i ot t  

asser t s t hat  t her e i s no evi dence t hat  Johnni e ever  at t empt ed or  

desi r ed t o change t he f l ow of  her  i ncome i nt o t he j oi nt  account  

af t er  t he execut i on of  t he POA document .  

¶25 El l i ot t  c i t es Est at es of  Bei sbi er ,  47 Wi s.  2d 409,  

418,  177 N. W. 2d 919 ( 1970)  i n suppor t  of  hi s ar gument  t hat  a 

j oi nt  checki ng account  i s ut i l i zed as a " shar ed wal l et , "  and 

t hat  a pr i mar y consi der at i on behi nd openi ng a j oi nt  account  i s 

t o handl e l i v i ng expenses and t r ansf er  asset s at  deat h by way of  

sur vi vor shi p.   El l i ot t  ar gues t hat  he di d not  engage i n sel f -

deal i ng,  and t hat  t he i nt ent  of  bot h par t i es was t hat  t he i ncome 

i n t he j oi nt  account  shoul d be shar ed f or  t he use of  t he f ami l y 

l i v i ng ar r angement .   El l i ot t  asser t s t hat  he and Johnni e had a 

shar ed under st andi ng t hat  El l i ot t  coul d have unf et t er ed use of  
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t he j oi nt  account .   He ar gues t hat  t he f ami l y combi ned and 

i nt er changed t hei r  i ncomes wi t hout  a need f or  account i ng,  and 

t hat  Johnni e r ecei ved benef i t s  f r om t he l i v i ng ar r angement ,  

i ncl udi ng nur si ng car e,  a heal t h car e pr ovi der ,  medi ci ne,  r oom 

and boar d,  c l ot hi ng,  and vacat i ons.   El l i ot t  al so asser t s t hat  

Johnni e st at ed t hat  she want ed t o be par t  of  t he Russ f ami l y,  

and t hat  t he Russes coul d spend t he money she had on t he f ami l y 

busi ness.    

¶26 El l i ot t  ar gues t hat  t hi s cour t  shoul d not  adopt  t he 

br i ght - l i ne r ul e suggest ed by Johnni e,  because i t  i s  t oo 

r est r i ct i ve.   He ar gues t hat  such a r ul e woul d hol d a POA agent  

l i abl e f or  any money spent  out  of  a j oi nt  account ,  i n s i t uat i ons  

wher e t he POA document  i s s i l ent  as t o gi f t i ng or  as t o use of  a 

pr eexi st i ng j oi nt  account .   

¶27 He f ur t her  ar gues t hat  t he POA document  had no 

l anguage r equi r i ng hi m t o account  f or  hi s wi t hdr awal s f r om t he 

j oi nt  account ,  and t hat  he shoul d not  be penal i zed f or  f ai l i ng 

t o do so.   Fi nal l y,  El l i ot t  asser t s t hat  a j oi nt  account  opened 

bef or e t he execut i on of  a POA document  i s di f f er ent  f r om a j oi nt  

account  opened af t er war d.   He ar gues t hat  t he j oi nt  account  i n 

t hi s case was opened l ong bef or e t he exi st ence of  t he POA,  and 

t hat  t her e i s no evi dence t o suggest  anyt hi ng ot her  t han a 

donat i ve i nt ent .    

¶28 We agr ee wi t h Johnni e t hat  a POA agent  has a f i duci ar y 

dut y t o t he pr i nci pal ,  and t hat  t he agent  i s usual l y pr ohi bi t ed 

f r om sel f - deal i ng unl ess t he power  t o sel f - deal  i s  wr i t t en i n 

t he POA document .   Pr aef ke,  257 Wi s.  2d 637,  ¶16;  Al exopoul os,  



No.  2005AP2492   

 

15 
 

48 Wi s.  2d at  41.   However ,  i n t hi s case,  t he pr ohi bi t i on 

agai nst  sel f - deal i ng i s compl i cat ed by t he f act  t hat  El l i ot t  and 

Johnni e opened a j oi nt  checki ng account  i n 1992,  shar ed t he 

j oi nt  account  f or  mor e t han si x year s bef or e t hey execut ed t he 

POA document  i n 1999,  and cont i nued t o use t he j oi nt  account  

af t er  t he execut i on of  t he POA document .    

¶29 Under  Wi s.  St at .  § 705. 03,  " unl ess t her e i s c l ear  and 

convi nci ng evi dence of  a di f f er ent  i nt ent , "  t he par t i es t o a 

j oi nt  account  may wi t hdr aw and use t he f unds i n t he account  

wi t hout  bei ng r equi r ed t o account  t o any ot her  par t y t o t he 

j oi nt  account .   I n t hi s case,  t he POA document  i t sel f  i s  not  

c l ear  as t o t he par t i es '  i nt ent .  As t he c i r cui t  cour t  poi nt ed 

out  i n i t s f i ndi ngs of  f act ,  Johnni e di d not  check t he box on 

t he second page of  t he POA document  t hat  woul d have r equi r ed 

El l i ot t  t o pr ovi de an account i ng,  nor  di d she wr i t e i nst r uct i ons 

f or  how t he j oi nt  account  shoul d be handl ed.  

¶30 Al t hough a POA document  cr eat es a f i duci ar y 

r el at i onshi p,  t he document  i n t hi s case i s s i l ent  as t o whet her  

Johnni e i nt ended t o change t he way i ncome f l owed i nt o or  out  of  

t he j oi nt  account  af t er  t he execut i on of  t he POA document .   One 

way t o avoi d f ut ur e uncer t ai nt y about  t he i nt ent i ons of  par t i es 

t o a POA woul d be t o have t he pr i nci pal  wr i t e c l ear l y hi s or  her  

i nt ent i ons i nt o t he POA document .   The Wi sconsi n Basi c Power  of  

At t or ney f or  Fi nances and Pr oper t y f or m has bl ank l i nes at  t he 

end of  t he f or m t hat  coul d be used f or  such a pur pose.  

¶31 We hol d t hat ,  when a POA agent  and a pr i nci pal  shar e a 

pr eexi st i ng j oi nt  checki ng account ,  t he execut i on of  a POA 
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document ,  i n and of  i t sel f ,  i s  not  " c l ear  and convi nci ng 

evi dence of  a di f f er ent  i nt ent "  under  Wi s.  St at .  § 705. 03.   We 

ar e sat i sf i ed t hat  § 705. 03,  under  whi ch El l i ot t  owed no dut y t o 

Johnni e as a j oi nt  account  hol der ,  appear s t o conf l i c t  wi t h 

El l i ot t ’ s  f i duci ar y dut y as a POA agent  pur suant  t o 

Wi s.  St at .  § 243. 10.   Thi s case i nvol ves conf l i c t i ng and 

i nconsi st ent  pr esumpt i ons. 8  When f unds ar e deposi t ed i nt o a 

j oi nt  bank account ,  donat i ve i nt ent  i s pr esumed.   Der r  v.  Der r ,  

2005 WI  App 63,  ¶36,  280 Wi s.  2d 681,  696 N. W. 2d 170.   The 

l engt h of  t i me t hat  f unds r emai n i n a j oi nt  account ,  al ong wi t h 

ot her  evi dence,  i s " ' par t  of  t he i nqui r y i nt o whet her  t he 

pr esumpt i on of  donat i ve i nt ent  i s r ebut t ed by ot her  evi dence. ' "  

I d. ,  ¶36 ( c i t i ng Fi nl ey v.  Fi nl ey, 2002 WI  App 44,  ¶38,  256 Wi s.  

2d 508,  648 N. W. 2d 536) .  

¶32 On t he ot her  hand,  a f i duci ar y,  such as a POA agent ,  

has an obl i gat i on not  t o engage i n sel f - deal i ng.   I n Zast r ow v.  

Jour nal  Communi cat i ons,  I nc. ,  2006 WI  72,  291 Wi s.  2d 426,  718 

N. W. 2d 51,  we st at ed,  " A consi st ent  f acet  of  a f i duci ar y dut y i s  

t he const r ai nt  on t he f i duci ar y ' s di scr et i on t o act  i n hi s own 

sel f - i nt er est  because by accept i ng t he obl i gat i on of  a f i duci ar y  

he consci ousl y set s anot her ' s i nt er est s bef or e hi s own. "   I d. ,  

¶28 ( c i t at i on omi t t ed) .   When a POA agent ,  f or  t he agent ' s own 

                                                 
8 Under  Wi s.  St at .  § 903. 01,  a pr esumpt i on " i mposes on t he 

par t y r el y i ng on t he pr esumpt i on t he bur den of  pr ovi ng t he basi c 
f act s,  but  once t he basi c f act s ar e f ound t o exi st  t he 
pr esumpt i on i mposes on t he par t y agai nst  whom i t  i s  di r ect ed t he 
bur den of  pr ovi ng t hat  t he nonexi st ence of  t he pr esumed f act  i s  
mor e pr obabl e t han i t s exi st ence. "  
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use,  t r ansf er s f unds deposi t ed by t he pr i nci pal ,  wi t hout  wr i t t en 

aut hor i t y i n t he POA document  t o do so,  a pr esumpt i on of  f r aud 

i s cr eat ed,  r egar dl ess of  whet her  t he f unds wer e deposi t ed 

bef or e or  af t er  t he execut i on of  t he POA.  

¶33 Li ke t he pr esent  case,  Mar i ne Bank v.  Taz' s  Tr ucki ng 

I nc. ,  2005 WI  65,  281 Wi s.  2d 275,  697 N. W. 2d 90 i nvol ved 

conf l i c t i ng and i nconsi st ent  pr esumpt i ons.   I n t hat  case,  t he 

conf l i c t i ng and i nconsi st ent  pr esumpt i ons concer ned consi gnor  

and consi gnee l i abi l i t y  f or  f r ei ght  char ges.   Thi s cour t  quot ed 

Pr of essor  Dani el  D.  Bl i nka i n i t s anal ysi s,  st at i ng,  " ' Shoul d 

i nconsi st ent  pr esumpt i ons be est abl i shed i n a case,  t he wei ght  

of  t he evi dence est abl i shi ng t he f act s upon whi ch t he 

pr esumpt i on[ s]  ar e pr emi sed [ t he basi c f act s]  i s  f or  t he t r i er  

of  f act .  .  .  . ' "   I d. ,  ¶30 ( quot i ng 7 Bl i nka,  Wi sconsi n 

Pr act i ce:  Wi sconsi n Evi dence,  § 301. 4 at  73 n. 10 ( 2d ed.  

2001) ( c i t at i ons omi t t ed) ) .    

¶34 I n Est at e of  Rybol t ,  631 N. E. 2d 792,  795 ( I l l .  App.  

1994) ,  t he I l l i noi s cour t  of  appeal s9 st at ed t hat  " wher e such 

conf l i c t i ng pr esumpt i ons exi st  t hey cancel  each ot her  out ,  

l eavi ng t he t r i al  cour t  f r ee t o make a det er mi nat i on based upon 

f act s and cr edi bi l i t y  of  t he wi t nesses. "   The cour t  c i t ed I n r e 

Est at e of  Har ms,  603 N. E. 2d 37,  44 ( I l l .  App.  1992) ,  anot her  

I l l i noi s cour t  of  appeal s case,  i n whi ch t her e wer e j oi nt  

                                                 
9 The pr esent  case i nvol ves a mat t er  of  f i r st  i mpr essi on f or  

whi ch no Wi sconsi n cases ar e di r ect l y on poi nt .   Ther ef or e,  we 
may l ook t o ot her  j ur i sdi ct i ons f or  per suasi ve aut hor i t y.   See 
St at e v.  Har vey,  2006 WI  App 26,  ¶20 n. 7,  289 Wi s.  2d 222,  710 
N. W. 2d 482.  
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account s t hat  exi st ed pr i or  t o t he f i duci ar y r el at i onshi p 

cr eat ed by a POA.   I ncome was deposi t ed i nt o t he j oi nt  account  

whi l e t he f i duci ar y r el at i onshi p exi st ed.   The cour t  hel d f or  

t he POA agent ,  r easoni ng t hat  t he deposi t s made t o t he account s 

f ol l owed a pr ocedur e t hat  was used pr i or  t o t he exi st ence of  t he 

f i duci ar y r el at i onshi p.   I d.  at  45.  

¶35 Then,  i n I n r e Est at e of  Teal l ,  768 N. E. 2d 124 ( I l l .  

App.  2002) ,  t he I l l i noi s cour t  of  appeal s l i mi t ed t he hol di ng i n 

Har ms t o appl y onl y when a j oi nt  account  was cr eat ed bef or e t he 

f i duci ar y r el at i onshi p began,  and wher e deposi t s  made dur i ng t he 

f i duci ar y r el at i onshi p f ol l owed a pr ocedur e t hat  was est abl i shed 

bef or e t hat  r el at i onshi p.   The cour t  st at ed,  " ' [ W] her e t he 

at t or ney- i n- f act  act i vel y uses hi s posi t i on t o cr eat e t he j oi nt  

t enanci es t he pr esumpt i ons do not  cancel ;  i nst ead,  t he 

cont r ol l i ng pr esumpt i on i s t he pr esumpt i on of  f r aud,  whi ch 

r equi r es st r ong evi dence t o over come. ' "   I d.  at  130 ( c i t at i ons 

omi t t ed) .   

¶36 We adopt  t he appr oach of  t he I l l i noi s cour t  of  appeal s 

i n Est at e of  Rybol t ,  I n r e Est at e of  Har ms,  and I n r e Est at e of  

Teal l .   We hol d t hat  a j oi nt  checki ng account  est abl i shed under  

Wi s.  St at .  § 705. 03 pr i or  t o t he execut i on of  a POA cr eat es a 

pr esumpt i on of  donat i ve i nt ent .   We f ur t her  hol d t hat  when an 

agent  act i ng under  a POA t r ansf er s f unds deposi t ed by t he 

pr i nci pal  f r om such j oi nt  account ,  but  f or  t he agent ' s own use,  

a pr esumpt i on of  f r aud i s cr eat ed.   When t hese t wo conf l i c t i ng 

and i nconsi st ent  pr esumpt i ons coexi st ,  t he c i r cui t  cour t  i s  t hen 

f r ee t o make a det er mi nat i on based upon t he f act s and t he 
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cr edi bi l i t y  of  t he wi t nesses.   I n r e Est at e of  Har ms,  603 N. E. 2d 

at  44.   Under  such ci r cumst ances,  as wel l  as i n cases wher e a 

power  of  at t or ney agent  act i vel y uses hi s or  her  aut hor i t y t o 

cr eat e a j oi nt  account  wi t h t he pr i nci pal ,  t her eby t r i gger i ng a 

pr esumpt i on of  f r aud,  ext r i nsi c evi dence may be admi ssi bl e t o 

det er mi ne t he i nt ent  of  t he par t i es. 10  The pr ohi bi t i on agai nst  

t he admi ssi bi l i t y  of  ext r i nsi c evi dence of  t he par t i es '  i nt ent  

t o al l ow t he maki ng of  gi f t s,  as set  f or t h i n Pr aef ke,  257 Wi s.  

2d 637,  ¶20,  woul d not  appl y i n such cases. 11   

¶37 I n ar r i v i ng at  i t s  concl usi on t hat  El l i ot t  di d not  

br each hi s f i duc i ar y dut y nor  engage i n conver si on,  t he c i r cui t  

cour t  r ef or med t he POA document  on gr ounds of  mut ual  mi st ake and 

appl i ed t he doct r i ne of  equi t abl e est oppel  t o bar  Johnni e' s 

c l ai m.   Al t hough t he ci r cui t  cour t  appl i ed t he doct r i nes of  

                                                 
10 See Br onst on v.  C. I . R. ,  56 T. C. M.  ( CCH)  550 ( 1988) ( U. S.  

Tax Cour t  consi der ed sur r oundi ng ci r cumst ances,  i n addi t i on t o 
t he l anguage of  t he POA document ,  i n f i ndi ng t hat  t he POA 
aut hor i zed gi f t s) .   See al so Est at e of  Gagl i ar di  v.  C. I . R. ,  89 
T. C.  1207 ( 1987) ( U. S.  Tax Cour t  consi der ed ext r i nsi c evi dence i n 
det er mi ni ng t hat  t he POA was br oad enough t o aut hor i ze t he 
maki ng of  gi f t s on behal f  of  t he decedent ) .  

11 I n Pr aef ke v.  Amer i can Ent er pr i se Li f e I nsur ance Company,  

2002 WI  App 235,  ¶20,  257 Wi s.  2d 637,  655 N. W. 2d 456,  t he cour t  

of  appeal s st at ed:  

[ W] e hol d t hat  an at t or ney- i n- f act  may not  make 
gr at ui t ous t r ansf er s of  a pr i nci pal ' s  asset s unl ess 
t he power  of  at t or ney f r om whi ch hi s or  her  aut hor i t y 
i s der i ved expr essl y and unambi guousl y gr ant s t he 
aut hor i t y t o do so.  As a cor ol l ar y t o t hi s br i ght - l i ne 
r ul e,  ext r i nsi c evi dence of  t he pr i nci pal ' s  i nt ent  t o 
al l ow such gi f t s i s not  admi ssi bl e.  
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r ef or mat i on and equi t abl e est oppel ,  we decl i ne t o t ake t hat  

appr oach her e because such appr oach,  i f  f ol l owed by ot her  

c i r cui t  cour t s,  woul d l i kel y be ver y t i me consumi ng.   Those 

doct r i nes ar e of t en di f f i cul t  t o appl y,  especi al l y i n cases such 

as t he one pr esent ed her e.   The equi t abl e r emedy of  r ef or mat i on 

r equi r es a showi ng t hat  t he i nst r ument  f ai l s  t o expr ess t he 

i nt ent  of  t he par t i es,  ei t her  because of  t he mut ual  mi st ake of  

bot h par t i es,  or  because of  t he mi st ake of  one par t y coupl ed 

wi t h f r aud or  i nequi t abl e conduct  of  t he ot her  par t y.   Henni ng 

v.  Aher n,  230 Wi s.  2d 149,  174,  601 N. W. 2d 14 ( 1999) .   The 

el ement s f or  equi t abl e est oppel  i ncl ude ( 1)  an act i on or  non-

act i on t hat  i nduces ( 2)  r el i ance by anot her ,  ei t her  i n t he f or m 

of  act i on or  non- act i on,  ( 3)  t o hi s or  her  det r i ment .   Randy 

A. J.  v.  Nor ma I . J. ,  2004 WI  41,  ¶26,  270 Wi s.  2d 384,  677 N. W. 2d 

630.   We ar e sat i sf i ed t hat  t he conf l i c t i ng pr esumpt i ons 

appr oach t aken by I l l i noi s cour t s,  and adopt ed her e,  wi l l  be 

mor e ef f i c i ent  and l ess t i me consumi ng t han t he mul t i st ep 

pr ocess of  ut i l i z i ng r ef or mat i on and equi t abl e est oppel .   We 

al so decl i ne t o adopt  a br i ght - l i ne r ul e,  as suggest ed by 

Johnni e.   We r ecogni ze t hat  j oi nt  account s ar e t ool s t hat  can be 

usef ul  f or  a POA agent  and pr i nci pal  i n car r y i ng out  t he 

pr act i cal  dut i es of  dai l y l i f e.   

¶38  I n i t s f i ndi ngs of  f act ,  t he c i r cui t  cour t  not ed 

numer ous f act s t hat  wer e essent i al  t o i t s di smi ssal  of  Johnni e' s 

compl ai nt .   We wi l l  not  set  asi de a c i r cui t  cour t ' s  f i ndi ngs of  

f act  unl ess t hey ar e c l ear l y er r oneous.   See 



No.  2005AP2492   

 

21 
 

Wi s.  St at .  § 805. 17( 2) .   Some of  t he most  s i gni f i cant  f i ndi ngs 

of  f act  i ncl ude t he f ol l owi ng:    

19.  Ther e i s no di sput e t hat  t he power  of  at t or ney 
cont r act  i s  bl ank when i t  comes t o t he r equi r ement  t o 
pr ovi de an account i ng.  

.  .  .  .  

22.  Pl ai nt i f f ,  def endant ,  and Dor i s Russ l i ved 
t oget her  as t hr ee adul t s l i v i ng a comf or t abl e l i f e.    
The ar r angement  was t hat  ever yt hi ng def endant  and 
Dor i s Russ had was pl ai nt i f f ' s  and ever yt hi ng 
pl ai nt i f f  had was def endant ' s and Dor i s Russ'  as a 
f ami l y and commi ngl ed i ncome and expenses.  

23.  A pai d car et aker  was pr esent  al most  dai l y f or  many 
year s,  at  t he di r ect i on of  Dor i s Russ and def endant ,  
i n addi t i on t o t he car e gi ven by Dor i s Russ,  Leea 
Power ,  f or mer l y a home heal t h assi st ant ,  and 
def endant .   

.  .  .  .  

28.  The under st andi ng and deal  bet ween t he 
par t i es .  .  .  t hat  i s  consi st ent  wi t h ever ybody' s  
t est i mony and t he act i ons f or  many year s bot h bef or e 
and af t er  t he power  of  at t or ney was si gned i s  t hat  
pl ai nt i f f  and ever yone concer ned under st ood t hat  
def endant  was t aki ng car e of  pl ai nt i f f  because she was 
hi s mot her  and def endant  coul d do what  he pl eased wi t h 
her  money.    

29.  The under st andi ng bet ween pl ai nt i f f ,  def endant  and 
pr obabl y Dor i s Russ was t hat  t her e was not  t o be a 
di sput e,  t her e was t o be no l i t i gat i on over  
expendi t ur es of  money and cl ear l y an i nt ent  t hat  such 
l i t i gat i on shoul d never  happen.  

.  .  .  .  

32.  Pl ai nt i f f  gave def endant  br oad di scr et i on over  t he 
seven year s pr i or  t o t he s i gni ng of  t he power  of  
at t or ney t o use t he j oi nt  account  i n any manner  
wi t hout  obj ect i on and t he par t i es i nt ended t hat  t o 
cont i nue af t er  t he s i gni ng of  t he power  of  at t or ney.    
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33.  Pl ai nt i f f  wi l f ul l y  [ s i c]  and vol unt ar i l y  agr eed t o 
l i ve wi t h def endant  and Dor i s Russ and pl ai nt i f f  
r el i ed upon t hei r  wi l l i ngness t o t ake car e of  her ,  
pr ovi de housi ng,  f ood,  c l ot hi ng,  vacat i ons,  heal t h 
car e and ot her  per sonal  needs and i n exchange 
def endant  and pl ai nt i f f  cr eat ed a j oi nt  account  and 
t her e was f r eewheel i ng use of  t hat  account  f or  many 
year s.   Af t er  t he s i gni ng of  t he power  of  at t or ney 
def endant  chose wi l l i ngl y and vol unt ar i l y  t o cont i nue 
t hi s r el at i onshi p t he same as bef or e.     

.  .  .  .  

35.  Pl ai nt i f f  pl aced no r est r i ct i ons upon t he j oi nt  
account  and ent i t l ed def endant  t o use i t  f r eel y and 
wi t hout  r est r i ct i on.  

36.  The par t i es wer e not  r epr esent ed by any 
at t or ney( s)  wi t h r egar d t o t he dr af t i ng or  s i gni ng of  
t he power  of  at t or ney.      

¶39 These f i ndi ngs of  f act  ar e suppor t ed by t he r ecor d and 

ar e not  c l ear l y er r oneous.   The ci r cui t  cour t ' s  f i ndi ngs pr ovi de 

a suf f i c i ent  basi s f or  i t s  concl usi on t hat  El l i ot t  di d not  

br each hi s f i duci ar y dut y.   Her e we adopt  and use t he 

conf l i c t i ng and i nconsi st ent  pr esumpt i ons appr oach,  r at her  t han 

t he doct r i nes of  r ef or mat i on and equi t abl e est oppel ,  i n r eachi ng 

our  hol di ng t hat  t he deci s i on of  t he c i r cui t  cour t  shoul d be 

af f i r med. 12 

I V 

¶40 We hol d t hat  a j oi nt  checki ng account  est abl i shed 

under  Wi s.  St at .  § 705. 03 pr i or  t o t he execut i on of  a POA 

cr eat es a pr esumpt i on of  donat i ve i nt ent ,  and t hat  t he t r ansf er  

of  f unds f r om such a j oi nt  account  by an agent  act i ng under  a 

                                                 
12 Fut ur e pr obl ems can be avoi ded i f  par t i es i ncl ude cl ear  

l anguage of  i nt ent  wi t hi n t he POA document .  
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POA,  but  f or  t he agent ' s own use,  cr eat es a pr esumpt i on of  

f r aud,  unl ess t he POA expl i c i t l y  aut hor i zes sel f - deal i ng.   We 

f ur t her  hol d t hat  when,  as i n t he pr esent  case,  t hese t wo 

conf l i c t i ng and i nconsi st ent  pr esumpt i ons coi nci de,  t he c i r cui t  

cour t  i s  f r ee t o make a det er mi nat i on based on t he f act s and t he 

cr edi bi l i t y  of  t he wi t nesses,  as t he c i r cui t  cour t  di d her e.   We 

ar e al so sat i sf i ed t hat ,  whi l e t he c i r cui t  cour t  her e r ef or med 

t he POA document  on t he basi s of  mut ual  mi st ake,  and hel d t hat  

equi t abl e est oppel  bar r ed Johnni e' s c l ai m,  t hat  such an appr oach 

shoul d not  be under t aken i n f ut ur e cases.   Rat her ,  a c i r cui t  

cour t  shoul d deci de conf l i c t s bet ween Wi s.  St at .  § 705. 03 and 

t he f i duci ar y  dut i es i mposed by a POA execut ed under  

Wi s.  St at .  § 243. 10,  i n t he manner  di scussed her ei n.  

By the Court.— The or der  of  t he c i r cui t  cour t  i s  af f i r med.   
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¶41 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurrence).  I  j oi n 

t he maj or i t y opi ni on but  wr i t e t o put  t hi s case i n t he l ar ger  

soci et al  and l egal  cont ext  of  el der  abuse gener al l y and dur abl e 

power s of  at t or ney and j oi nt  account s mor e speci f i cal l y. 1   

¶42 Wi t h t he agi ng of  our  popul at i on has come an 

i ncr easi ng i nt er est  i n t he l egal  pr obl ems of  ol der  Amer i cans and 

an i ncr easi ng awar eness of  t he expl oi t at i on of  t he el der l y.   The 

pr esent  case shoul d r ai se concer ns about  t he spect er  of  

f i nanci al  expl oi t at i on.    

¶43 Tr adi t i onal l y t he j udi c i al  syst em has pr ovi ded 

pr ot ect i on f or  an i ncompet ent  and has r evi ewed t he act i v i t i es of  

a r epr esent at i ve t o ensur e t hat  t he i ncompet ent  i s not  

expl oi t ed.   An i ncompet ent  may have no one t o pr ot ect  hi m or  her  

ot her  t han t he cour t s.   Cour t s shoul d be cogni zant  of  t hi s 

                                                 
1 I  have consul t ed and r el i ed on t he f ol l owi ng ar t i c l es i n 

wr i t i ng t hi s concur r ence but ,  at  poi nt s,  have avoi ded ci t i ng one 
or  mor e of  t hese r esour ces f or  some of  t he i deas set  f or t h 
her ei n.   These schol ar l y comment ar i es have pr oven t o be 
i nsi ght f ul  and t hose i nt er est ed i n f ur t her  di scussi on shoul d 
t ur n t o t hem.   See Car ol yn L.  Dessi n,  Fi nanci al  Abuse of  t he 
El der l y:  I s t he Sol ut i on a Pr obl em,  34 McGeor ge L.  Rev.  267 
( 2003)  [ her ei naf t er  Dessi n,  Fi nanci al  Abuse] ;  Ni na A.  Kohn,  
El der l y Empower ment  as a St r at egy f or  Cur bi ng t he Hi dden Abuses 
of  Dur abl e Power s of  At t or ney,  59 Rut ger s L.  Rev.  1 ( 2006) ;  Hans 
A.  Lappi ng,  Li cense t o St eal :  I mpl i ed Gi f t - Gi v i ng Aut hor i t y and 
Power s of  At t or ney,  4 El der  L.  J.  143 ( 1996) ;  Kar en E.  Boxx,  The 
Dur abl e Power s of  At t or ney' s Pl ace i n t he Fami l y of  Fi duci ar y 
Rel at i onshi ps,  36 Ga.  L.  Rev.  1 ( 2001) ;  Car ol yn L.  Dessi n,  
Act i ng as Agent  under  a Fi nanci al  Dur abl e Power  of  At t or ney:  An 
Unscr i pt ed Rol e,  75 Neb.  L.  Rev.  574 ( 1996)  [ her ei naf t er  Dessi n,  
Act i ng as Agent ] ;  Wi l l i am M.  McGover n,  Jr . ,  Tr ust s,  
Cust odi anshi ps,  and Dur abl e Power s of  At t or ney,  27 Real  Pr op.  
Pr ob.  & Tr .  J.  1 ( 1992- 93) .  
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t r adi t i onal  f unct i on i n r esol v i ng cases i nvol v i ng dur abl e power s 

of  at t or ney.  

¶44 The dur abl e power  of  at t or ney i s a st at ut or y cr eat ur e 

der i ved f r om t he common l aw nondur abl e power  of  at t or ney. 2  A 

dur abl e power  of  at t or ney,  unl i ke t he common l aw power  of  

at t or ney,  sur vi ves t he pr i nci pal ' s  di sabi l i t y  or  i ncapaci t y.   I n 

f act ,  " [ d] ur abl e power s of  at t or ney ar e i nt ended t o gi ve 

compet ent  i ndi v i dual s t he abi l i t y  t o del egat e t o an agent  br oad 

power s t o manage t hei r  af f ai r s and asset s i n t he event  of  

i ncompet ency. " 3  The dur abl e power  i s a ver y usef ul  t ool  f or  many 

per sons and f or  many ci r cumst ances.   The dur abl e power  enhances 

t he aut onomy of  t he pr i nci pal  by enabl i ng a pr i nci pal  t o make 

deci s i ons f or  hi msel f  or  her sel f  whi l e compet ent  t hat  wi l l  

cont i nue t o be ef f ect i ve i f  t he pr i nci pal  becomes i ncompet ent . 4  

¶45 The dur abl e power  of  at t or ney can i mpr ove t he l i v i ng 

condi t i ons of  t he el der l y and pr ovi de secur i t y f or  t hei r  f ut ur e 

car e. 5  A dur abl e power  of  at t or ney can hel p a compet ent  
                                                 

2 Wi s.  St at .  §§ 243. 07- 243. 10.   See al so Uni f or m Dur abl e 
Power  of  At t or ney Act ,  8A U. L. A.  275 ( 2003) .  

3 Kni ght  v.  Mi l waukee Count y,  2002 WI  27,  ¶27,  251 
Wi s.  2d 10,  640 N. W. 2d 773 ( i nt er nal  c i t at i ons omi t t ed)  ( al so 
expl ai ni ng t hat  " t he agent  under  a dur abl e power  of  at t or ney has 
been char act er i zed as t he ' al t er  ego'  of  t he pr i nci pal " ) .  

4 The dr af t er s of  t he Uni f or m Dur abl e Power  of  At t or ney Act  
expl ai ned i t s pur pose as " t o assi st  per sons i nt er est ed i n 
est abl i shi ng non- cour t  r egi mes f or  t he management  of  t hei r  
af f ai r s i n t he event  of  l at er  i ncompet ence or  di sabi l i t y . "   See 
Kni ght ,  251 Wi s.  2d 10,  ¶29.  

5 The dur abl e power  of  at t or ney i s not  i nt ended onl y f or  t he 
benef i t  of  t he el der l y.   I t  i s  a usef ul  pl anni ng t ool  f or  
per sons of  al l  ages;  di sabi l i t y  and i ncapaci t y unf or t unat el y can 
happen t o anyone at  any age.  
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pr i nci pal  t o handl e hi s or  her  f i nanci al  and l egal  af f ai r s and 

l i v i ng ar r angement s and can t hen enabl e t he at t or ney- i n- f act ,  

t he agent ,  t o handl e t he pr i nc i pal ' s  f i nances and day- t o- day 

qual i t y of  l i f e wi t hout  havi ng t o decl ar e t he pr i nci pal  

i ncompet ent  and wi t hout  havi ng t o seek cour t  super vi s i on.   These 

dur abl e power s ar e dr af t ed t o enabl e t he agent  t o handl e a r ange 

of  mat t er s,  i ncl udi ng enabl i ng t he agent  t o do ever yt hi ng t hat  

t he pr i nci pal  coul d i ndi v i dual l y do.    

¶46 As t he popul at i on ages and as t he val ue of  t hese 

dur abl e power s of  at t or ney ar e becomi ng bet t er  known,  l awyer s 

and nonl awyer s ar e dr af t i ng t hese dur abl e power s mor e 

f r equent l y.   A st udy by t he AARP i n 2000 f ound t hat  45% of  

Amer i cans age 50 or  ol der  r epor t ed havi ng execut ed a dur abl e 

power  of  at t or ney,  r epr esent i ng a l ar ge i ncr ease i n t he 

pr eval ence of  dur abl e power s f r om a decade ear l i er . 6   

¶47 The dur abl e power  of  at t or ney has been appr opr i at el y 

char act er i zed as " a s i mpl e yet  power f ul  t ool . " 7    But  i t  i s  at  

t he same t i me a t r oubl esome document ,  cr eat i ng t he pot ent i al  f or  

abuse.   By mer el y s i gni ng a dur abl e power  of  at t or ney,  a 

pr i nci pal  may gi ve an agent  t r emendous power ,  i ncl udi ng t he 

power  t o sel l  t he pr i nci pal ' s  home and any ot her  asset s,  t o make 

i nvest ment s,  t o cancel  i nsur ance pol i c i es or  name new 

benef i c i ar i es,  and even t o empt y t he bank account s.    

                                                 
6 Ni na A.  Kohn,  El der l y Empower ment  as a St r at egy f or  

Cur bi ng t he Hi dden Abuses of  Dur abl e Power s of  At t or ney,  59 
Rut ger s L.  Rev.  1 ( 2006)  ( c i t at i ons omi t t ed) .  

7 Lappi ng,  supr a not e 1,  at  167.  
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¶48 A 1993 nat i onal  sur vey of  at t or neys,  soci al  ser vi ce 

pr ovi der s,  ar ea agi ng admi ni st r at or s,  di st r i ct  at t or neys,  and 

sur r ogat e cour t  j udges conduct ed by t he Gover nment  Law Cent er  of  

Al bany Law School  f ound t hat  94% of  t hose sur veyed r epor t ed 

havi ng per sonal  knowl edge of  abuse of  a power  of  at t or ney.   

Si xt een per cent  of  t hose sur veyed had encount er ed abuse 6 t o 10 

t i mes,  and 22 per cent  had encount er ed such abuse 10 or  mor e 

t i mes. 8  Most  of  t he l i t i gat i on i nvol v i ng dur abl e power s of  

at t or ney seems t o ar i se when an agent  al l egedl y makes i mpr oper  

gi f t s or  engages i n mor e br oadl y- st at ed " sel f - deal i ng. " 9 

¶49 Yet  t he pr obl ems i nvol v i ng dur abl e power s of  at t or ney 

do not  ar i se j ust  f r om t he act s  of  sel f i sh and conni v i ng agent s.   

Comment at or s have al so expr essed concer n about  t he di f f i cul t i es 

cr eat ed by t he conf usi ng nat ur e of  t he f i duci ar y dut y i mposed by 

a dur abl e power .   As one comment at or  apt l y summar i zed,  " [ t ] he 

most  ser i ous pr obl em wi t h dur abl e power s i s t he uncer t ai nt y as 

t o t he agent ' s power s. " 10  Li t t l e gui dance i s gi ven t o agent s i n 

t he st at ut es or  case l aw,  and f ew gui del i nes have been cl ear l y 

                                                 
8 I d.  at  167- 68 ( c i t at i on omi t t ed) .   Pr of essor  Boxx,  

however ,  st at es t hat  abuse of  t he dur abl e power  document  i s 
r ar e.   Boxx,  supr a not e 1,  at  2 ( c i t at i on omi t t ed) .   For  
di scussi ons of  t he i nci dence of  f i nanci al  expl oi t at i on of  t he 
el der l y,  see,  e. g. ,  McGover n,  supr a not e 1,  at  13;  Dessi n,  
Act i ng as Agent ,  supr a not e 1,  at  575- 76,  584;  Dessi n,  Fi nanci al  
Abuse,  supr a not e 1,  at  280- 81.    

9 Dessi n,  Act i ng as Agent ,  supr a not e 1,  at  612- 14 ( 1996) .  

10 McGover n,  supr a not e 1,  at  32.   See al so Boxx,  supr a not e 
1,  at  42 ( agent ' s pr edi cament  i s t o car r y out  " unscr i pt ed"  
dut i es i n " conf usi ng cl i mat e of  amor phous f i duci ar y pr i nci pl es 
and t he even l ess- def i ned r ol e of  an at t or ney- i n- f act " ) .  
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est abl i shed as t o t he st andar d agent s ar e t o use i n maki ng 

deci s i ons f or  t he pr i nci pal  under  t he dur abl e power  and t he 

ext ent  of  t hei r  dut y t o communi cat e wi t h t he pr i nci pal .    

¶50 So how i s a wel l - i nt ent i oned agent  supposed t o behave?  

Assumpt i ons have been made t hat  an agent  under  a dur abl e power  

i s gover ned by t r adi t i onal  agency r ul es,  or  by r ul es anal ogous 

t o t hose gover ni ng guar di ans and t r ust ees,  or  by gener al  

f i duci ar y pr i nci pl es. 11  Mer el y t o say t hat  t he pr i nci pal  i s  a 

f i duci ar y,  however ,  i s  not  suf f i c i ent .   Many di f f er ent  t ypes of  

f i duci ar y r el at i onshi ps exi st ,  and t he obl i gat i ons of  t he agent  

var y dependi ng on t he speci f i c  cont ext  of  t he f i duci ar y 

r el at i onshi p. 12 

¶51 Pr obl ems ar e al so speci f i cal l y posed by t he " dur abl e"  

nat ur e of  t he dur abl e power  of  at t or ney.   Per haps when a 

pr i nci pal  i s  compet ent  and i s awar e of  t he agent ' s act i ons one 

set  of  f i duci ar y dut i es comes i nt o pl ay under  a dur abl e power ,  

but  a di f f er ent  set  of  f i duci ar y dut i es may gover n af t er  t he 

                                                 
11 Dessi n,  Act i ng as Agent ,  supr a not e 1,  at  584- 85.    

The Rest at ement  ( Thi r d)  of  Agency expl ai ns t hat  

The r el at i onshi p cr eat ed by a dur abl e power  r esembl es 
agency because i t  i s  a mechani sm t o enabl e t he l egal  
consequences of  one per son' s act s t o be at t r i but ed t o 
anot her  per son.   I n ot her  r espect s,  t he r el at i onshi p 
at  t hi s poi nt  r esembl es a t r ust  i n whi ch t he power  
hol der  i s s i mi l ar  t o a t r ust ee because t he per son 
act i ng i s not  under  t he cont r ol  of  t he per son f or  whom 
t he act or ' s conduct  has consequences and on whose 
behal f  t he act or  has a dut y t o act .  

1 Rest at ement  ( Thi r d)  Agency,  I nt r oduct i on,  at  10 ( 2006) .  

12 Kohn,  supr a not e 1,  at  13 ( c i t at i ons omi t t ed) .  
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pr i nci pal  becomes i ncompet ent .   Havi ng di f f er ent  st andar ds,  

however ,  may pr ove not  onl y di f f i cul t  but  may al so be cont r ar y 

t o t he goal s of  t he dur abl e power  of  at t or ney.   The 

det er mi nat i on of  i ncompet ency i s compl i cat ed and t he dur abl e 

power  of  at t or ney i s desi gned t o avoi d a j udi c i al  decl ar at i on of  

i ncompet ency. 13  

¶52 St at e st at ut es on dur abl e power s use mul t i pl e 

st andar ds f or  t he agent ' s deci s i on- maki ng,  i ncl udi ng f i duci ar y 

st andar ds,  due car e,  what  t he agent  f i nds " desi r abl e or  

necessar y, "  what  t he agent  f i nds " usef ul ,  necessar y 

or  .  .  .  r easonabl e, "  or  what  t he agent  bel i eves i s " i n t he best  

i nt er est s of  t he pr i nci pal . " 14  Wi sconsi n' s st at ut e pl ai nl y  

r equi r es t hat  t he agent  per f or m hi s or  her  dut i es " i n accor dance 

wi t h t he t er ms of  t he dur abl e power  of  at t or ney execut ed by t he 

pr i nci pal . "   Wi s.  St at .  § 243. 07( 6r ) ( a) ,  ( 6r ) ( a) 1.   

¶53 The maj or i t y opi ni on adopt s t he " i nt ent i on of  t he 

pr i nci pal "  as t he st andar d f or  t est i ng t he agent ' s deci s i on-

maki ng i n t he pr esent  case.   An agent  i s t o act  accor di ng t o t he 

pr i nci pal ' s  wi shes.   Such a st andar d may be f i ne when t he 

pr i nci pal  can super vi se t he agent .   Thi s st andar d,  however ,  may 

be subj ect  t o abuse when t he pr i nci pal  can no l onger  super vi se 

t he agent  and cannot  t est i f y because he or  she i s i ncompet ent  or  

deceased.  

                                                 
13 Boxx,  supr a not e 1,  at  42- 43,  50- 51;  Dessi n,  Act i ng as 

Agent ,  supr a not e 1,  at  607- 08,  610.  

14 Kohn,  supr a not e 1,  at  13- 15 ( c i t at i ons omi t t ed) ;  Boxx,  
supr a not e 1,  at  47- 48.  
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 ¶54 Mor eover ,  t hi s st andar d may become pr obl emat i c when 

t he pr i nci pal ' s  wi shes ar e at  odds wi t h t he pr i nci pal ' s  best  

i nt er est s.   The pr i nci pal ,  f or  i nst ance,  may not  want  t o move 

i nt o an assi st ed l i v i ng f aci l i t y  even t hough he or  she can no 

l onger  l i ve al one,  or  may not  want  t o sel l  cer t ai n asset s even 

t hough he or  she i s f i nanci al l y  st r apped.   What  i s t he wel l -

i nt ent i oned agent  t o do,  when what  i s c l ear l y i n t he pr i nci pal ' s  

best  i nt er est s i s agai nst  t he pr i nci pal ' s  i nt ent i ons?  

¶55 The l ack of  c l ar i t y of  t he agent ' s dut i es al l ows 

gr eat er  f l exi bi l i t y  i n an agent ' s deci s i on- maki ng pr ocess.   Yet  

t he l ack of  c l ar i t y may al so open t he dur abl e power  t o 

expl oi t at i on and may make i t  di f f i cul t  f or  a cour t  t o r emedy any 

mi suse of  t he power ,  even t hough cour t s t r adi t i onal l y have 

pr ot ect ed t he i ncompet ent .  

¶56 Var i ous pr oposal s have been suggest ed t hat  ai m t o hel p 

t he pr i nci pal  mai nt ai n aut onomy,  t o cur b abuse of  t he dur abl e 

power ,  and t o r et ai n t he advant ages of  t he document .   As t he 

dur abl e power  of  at t or ney i s al so used i n ot her  common l aw 

count r i es,  t hi s ar ea of  l aw may be one i n whi ch we can l ear n 

f r om t he exper i ences of  ot her  count r i es,  especi al l y Engl and,  

Aust r al i a,  and New Zeal and. 15   

¶57 Among t he pr oposal s f or  r ef or m of  t he dur abl e power ,  

one comment at or  suggest s t hat  t he agent  be r equi r ed t o 

communi cat e wi t h t he pr i nci pal  and pr ovi de advance not i f i cat i on 

of  maj or  t r ansact i ons. 16  Ot her  suggest ed r ef or ms i ncl ude 
                                                 

15 Kohn,  supr a not e 1,  at  21- 22 ( c i t at i ons omi t t ed) ;  
McGover n,  supr a not e 1,  at  37- 38.  

16 Kohn,  supr a not e 1 ( passi m) .  



No.   2005AP2492. ssa 

 

8 
 

r equi r i ng mor e r obust  pr act i ces i n t he execut i on of  t he dur abl e 

power ;  f ocusi ng on an agent ' s l i mi t ed abi l i t y  t o engage i n 

cer t ai n suspect  t r ansact i ons l i ke gi f t - gi v i ng and sel f - deal i ng;  

appoi nt i ng a t hi r d par t y t o moni t or  or  ot her wi se i ncr ease t he 

abi l i t y  of  t hi r d par t i es t o pol i ce t he dur abl e power  of  at t or ney 

r el at i onshi p;  r equi r i ng t he agent  t o r egi st er  wi t h t he cour t  

syst em and pr ovi de per i odi c account i ngs t o t he cour t  i f  and when 

t he pr i nci pal  becomes i ncompet ent ;  r equi r i ng t he agent  t o be 

bonded;  and cl ar i f y i ng t he agent ' s r ol e and r ei ni ng i n t he 

agent ' s aut onomy i n or der  t o cr eat e a syst em consi st ent  wi t h 

t r adi t i onal  agency pr i nci pl es.   Levy enhanced ci v i l  and cr i mi nal  

penal t i es on abuser s of  t he dur abl e power . 17  

¶58 St at e l egi s l at ur es have st ar t ed payi ng at t ent i on t o 

t hese and ot her  concer ns.   A st udy conduct ed by t he Amer i can Bar  

Associ at i on' s Commi ssi on on Law and Agi ng f ound t hat  i n t he 

year s 2000- 2003,  28 st at es had engaged i n l egi s l at i ve act i v i t y 

r el at i ng t o dur abl e power  of  at t or ney i nst r ument s. 18 

¶59 Thi s case i l l us t r at es t he compl exi t y of  t he pr obl em 

and how si mpl e r ef or ms may not  wor k.   I n t he i nst ant  case,  t he 

pr i nci pal  was an el der l y woman who,  wi t hout  benef i t  of  counsel ,   

appoi nt ed her  adul t  son as t he agent  under  a st andar d dur abl e 

power  of  at t or ney f or m and who l at er  became i ncompet ent .   I n 

                                                 
17 I d.  at  33- 36 ( c i t at i ons omi t t ed) ;  Dessi n,  Fi nanci al  

Abuse,  supr a not e 1,  at  280- 320 ( di scussi ng var i ous st at ut or y 
at t empt s t o addr ess,  r emedy and puni sh f i nanci al  abuse of  t he 
el der l y) ;  Boxx,  supr a not e 1,  at  44- 48,  55 ( di scussi ng st at ut or y 
at t empt s t o addr ess t he l ack of  super vi s i on of  agent s and t o 
def i ne agent s '  dut i es) .  

18 Kohn,  supr a not e 1,  at  33.  
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compl et i ng t he dur abl e power  f or m,  t he mot her  di d not  expl i c i t l y  

al l ow her  son t o make gi f t s or  engage i n sel f - deal i ng.  

Never t hel ess,  because of  t he c i r cumst ances and r el at i onshi p,  t he 

c i r cui t  cour t  ( and t hi s cour t )  t r eat  t he power  of  at t or ney as i f  

i t  had t hese pr ovi s i ons.  

¶60 Fur t her  compl i cat i ng t he agency r el at i onshi p i n t he 

pr esent  case i s t hat  t he mot her  and son had a j oi nt  account  t hat  

pr edat ed t he execut i on of  t he dur abl e power .  The j oi nt  account  

cont ai ned onl y t he mot her ' s f unds but  was used bef or e t he 

execut i on of  t he dur abl e power  f or  bot h t he mot her ' s and t he 

son' s per sonal  needs.   The mot her ' s f unds cont i nued t o be put  

i nt o t he j oi nt  account  af t er  t he dur abl e power  was execut ed and 

cont i nued t o be used f or  bot h t he mot her ' s and t he son' s 

per sonal  needs.    

¶61 Joi nt  account s can ser ve many pur poses and t ake 

sever al  f or ms,  al t hough t he t i t l e " j oi nt  account "  i s  t he same.   

See Wi s.  St at .  §§ 705. 01( 4) ,  705. 02( 1) .   Somet i mes onl y one 

per son knows of  or  uses t he j oi nt  account ;  t he account  i s 

act ual l y a t est ament ar y devi ce.   Wi t h ot her  j oi nt  account s,  bot h 

per sons access t he account  f or  what ever  pur poses t hey wi sh.   

St i l l  ot her  j oi nt  account s ar e account s of  conveni ence;  t he 

f unds bel ong t o t he deposi t or  of  t he f unds and t he ot her  per son 

accesses t he account  f or  t he benef i t  of  t he owner  of  t he f unds,  

such as t o pay t he owner ' s bi l l s .   
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¶62 Cases have ar i sen concer ni ng whet her  t he i ncompet ency 

of  one of  t he j oi nt  t enant s t er mi nat es t he j oi nt  account . 19  As 

t he maj or i t y opi ni on makes cl ear ,  t he pr esent  case concer ns t he 

i nt er sect i on of  t he r ul es gover ni ng dur abl e power s of  at t or ney 

and t he r ul es gover ni ng j oi nt  account s.   Thi s case i l l ust r at es 

t hat  t he dur abl e power  of  at t or ney i mpl i cat es ot her  ar eas of  t he 

l aw,  and any r ef or m must  be mi ndf ul  of  t hese ot her  l egal  i ssues.  

¶63 The ci r cui t  cour t  consi der ed al l  t he evi dence and 

concl uded t hat  t he son' s use of  t he j oi nt  account  was aut hor i zed 

by t he mot her  despi t e t he t ext  of  t he dur abl e power  of  at t or ney.   

Thi s cour t  r evi ewi ng t he f i ndi ngs of  t he c i r cui t  cour t  concl udes 

t hat  t he son' s use of  t he j oi nt  account  compor t s wi t h t he 

mot her ' s i nt ent i on.   I  j oi n t he maj or i t y opi ni on i n t he pr esent  

case but  concl ude t hat  a cour t  must  appr oach a case i nvol v i ng an 

i ncompet ent  wi t h t he " pr esumpt i on"  t hat  a pr i mar y f unct i on of  

t he cour t  i s  t o pr ot ect  t he i ncompet ent .  

¶64 Ther e ar e s i gni f i cant  i ssues bubbl i ng and br ewi ng j ust  

bel ow t he sur f ace of  t oday' s deci s i on t hat  need t o be addr essed.   

Cour t s have not  had t he oppor t uni t y t o def i ne t he r ol e of  an 

agent  under  a dur abl e power  of  at t or ney suf f i c i ent l y because 

l i t i gat i on i s t oo i nf r equent  and t oo f act - speci f i c .   Legi s l at i ve 

                                                 
19 For  di scussi ons of  j oi nt l y hel d bank account s,  see Rober t  

D.  Wi l l i ams,  Not e,  When I s Separ at e Pr oper t y,  Whi ch i s Pl aced 
i nt o a Joi nt l y Hel d Bank Account ,  Tr ansmut ed?  The Appr oach 
Taken i n Wi sconsi n:  Lloyd v. Lloyd,  487 N. W. 2d 647 ( Wi s.  Ct .  
App.  1992) ,  review denied,  494 N. W. 2d 210 ( Wi s.  1992) ,  29 I daho 
L.  Rev.  1060 ( 1992- 93)  ( r el at i ng t o mar i t al  pr oper t y) ;  Br uno W.  
Tabi s,  Jr . ,  Not e,  I l l i noi s Conser vat or ' s Ri ght  t o I nvade Joi nt  
Savi ngs Account ,  48 Chi . - Kent  L.  Rev.  230 ( 1971) ;  Wi l l i am J.  
Rohr bach,  Jr . ,  Not e,  Cont r act s——I ncompet ency and t he Joi nt  and 
Sur vi vor shi p Bank Account ,  24  Bayl or  L.  Rev.  397 ( 1972) .     
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st udy of  t he use and abuse of  dur abl e power s of  at t or ney may be 

cal l ed f or .   See Wi s.  St at .  § 13. 83( 1)  ( Law Revi s i on Commi t t ee) .   

The l egi s l at ur e shoul d consi der  f or mul at i ng gui depost s t o gover n 

t he f i duci ar y r esponsi bi l i t i es of  an agent  so t hat  agent s can 

oper at e ef f i c i ent l y on behal f  of  t he pr i nci pal  under  a dur abl e 

power ,  whi l e t he pr i nci pal  i s  pr ot ect ed f r om abuse of  t he power  

and unnecessar y cour t  i nt er vent i ons and gover nment  i nt r usi ons 

ar e pr event ed.   Any r ef or m of  t he dur abl e power  of  at t or ney must  

pr eser ve and f ost er  t he i nst r ument ' s usef ul ness.  

¶65 For  t he r easons set  f or t h,  I  wr i t e separ at el y.   

¶66 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.     
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