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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  Lawr ence C.  

Wi l l i ams and Russel l  L.  Hegney,  seek r evi ew of  a publ i shed cour t  

of  appeal s deci s i on t hat  af f i r med j udgment s of  convi ct i on.  The 

def endant s wer e f ound gui l t y of  pi cki ng up passenger s i n t hei r  

t axi s at  Gener al  Mi t chel l  I nt er nat i onal  Ai r por t  ( " Ai r por t " )  

wi t hout  an Ai r por t  per mi t ,  i n v i ol at i on Mi l waukee Count y 

Or di nance 4. 05. 1 They asser t  t hat  Or di nance 4. 05 i s i nval i d on 

sever al  gr ounds:  ( 1)  t hat  Or di nance 4. 05 conf l i c t s wi t h 

Wi s.  St at .  § 114. 14; 2 ( 2)  t hat  Or di nance 4. 05 conf l i c t s wi t h 

Wi s.  St at .  §§ 133. 01,  349. 24,  and 194. 02;  and ( 3)  t hat  t he 

r est r i ct i ons on pr ear r anged t axi  ser vi ce i n Or di nance 4. 05 ar e 

unconst i t ut i onal  because t hey i mper mi ssi bl y i nt er f er e wi t h 

i nt er st at e commer ce.   

¶2 We det er mi ne t hat  Or di nance 4. 05,  whi ch pr ohi bi t s 

t axi s wi t hout  Ai r por t  per mi t s f r om maki ng pr ear r anged pi ckups,  

conf l i c t s wi t h t he r equi r ement  under  § 114. 14 t hat  t he publ i c 

have equal  access t o ai r por t  ser vi ces,  and t o t hat  ext ent  i s 

i nval i d and unenf or ceabl e.  However ,  we det er mi ne t hat  Or di nance 

4. 05 does not  conf l i c t  wi t h Wi s.  St at .  §§ 133. 01,  349. 24,  and 

194. 02.  Because our  deci s i on r est s on st at ut or y gr ounds,  we do 

not  r each t he quest i on of  whet her  t he r est r i ct i ons on 

                                                 
1 See Count y of  Mi l waukee v.  Wi l l i ams,  Count y of  Mi l waukee 

v.  Hegney,  2006 WI  App 153,  295 Wi s.  2d 389,  720 N. W. 2d 177 
( af f i r mi ng j udgment s of  t he c i r cui t  cour t  f or  Mi l waukee Count y,  
Dani el  L.  Konkol ,  Judge) .  The cour t  of  appeal s gr ant ed a mot i on 
by Wi l l i ams and Hegney t o consol i dat e t hei r  cases f or  appeal .   

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se not ed.  
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pr ear r anged t axi  ser vi ce i n Or di nance 4. 05 i mper mi ssi bl y 

i nt er f er e wi t h i nt er st at e commer ce.   

¶3 Fundament al l y,  t hi s case i s about  whet her  par t  of  a 

count y or di nance conf l i c t s wi t h a st at e st at ut e passed by t he 

l egi s l at ur e.  Ul t i mat el y,  i t  i s  about  whet her  t hat  par t  of  t he 

Or di nance ar bi t r ar i l y  excl udes member s of  t he publ i c f r om equal  

and uni f or m use of  t he Ai r por t .  

¶4 Thi s case,  however ,  i s  not  about  r equi r i ng t he Ai r por t  

t o r et ur n t o an " open"  t axi  syst em wher e t her e was no l i mi t at i on 

on t axi s conduct i ng busi ness at  t he Ai r por t .   The r ecor d 

demonst r at es t he need f or  Mi l waukee Count y t o r egul at e 

commer ci al  gr ound t r anspor t at i on at  t he Ai r por t .   I t  r ecogni zes 

how Mi l waukee Count y has made gr eat  st r i des i n r educi ng 

congest i on,  i ncr easi ng ef f i c i ency,  and enhanci ng saf et y at  t he 

Ai r por t .  

¶5 The er r or  her e i s not  r emedi ed by a r et ur n t o t he open 

syst em.  Rat her ,  i t  i s  r emedi ed by t he el i mi nat i on of  an 

ar bi t r ar y excl usi on.  Accor di ngl y,  we r ever se t he cour t  of  

appeal s,  and r emand wi t h i nst r uct i ons t o vacat e t he j udgment s of  

convi ct i on.   

I  

¶6 The f act ual  r ecor d i s l i mi t ed i n t hi s case.  I t  i s  

based on a st i pul at i on of  f act s agr eed t o by t he par t i es 

t oget her  wi t h af f i davi t s i ncor por at ed i nt o t he st i pul at i on.  

¶7 Unt i l  t he l at e 1980s,  Gener al  Mi t chel l  I nt er nat i onal  

Ai r por t  had an " open"  t axi  syst em t hat  di d not  l i mi t  t axi s f r om 

conduct i ng busi ness at  t he Ai r por t .   The open syst em l ed t o a 
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number  of  pr obl ems.  Taxi s had t o wai t  up t o f i ve hour s f or  

cust omer s,  and because of  t he l ong wai t  t hey somet i mes woul d 

r ef use " shor t - haul "  f ar es.  The Ai r por t ' s  l i mi t ed space l ed t o a 

chaot i c t axi  st agi ng ar ea,  wi t h t axi  t r af f i c  t hat  spi l l ed ont o 

t he Ai r por t ' s  r oadway.  Thi s cr eat ed a saf et y pr obl em f or  t he 

Ai r por t ' s  non- t axi  t r af f i c .  The congest i on and chaos f r om t axi s 

j ockeyi ng f or  posi t i on l ed t o f i ght s bet ween t axi  dr i ver s.  

¶8 I n addi t i on t o pr obl ems cr eat ed by t oo many t axi s 

vyi ng f or  f ar es,  t he open syst em cr eat ed pr obl ems of  t oo f ew 

t axi s at  of f - peak t i mes.  Passenger s seeki ng cur bsi de t axi  

pi ckups endur ed l ong wai t s f or  r i des.   

¶9 I n t he l at e 1980s,  Mi l waukee Count y ( " Count y" )  

addr essed t hese pr obl ems by adopt i ng Or di nance 4. 05,  whi ch 

r egul at es commer ci al  gr ound t r anspor t at i on at  t he Ai r por t .  The 

Or di nance r equi r es t hat  t axi s  pi cki ng up passenger s at  t he 

Ai r por t  have a per mi t  f r om t he Ai r por t  i n addi t i on t o t he c i t y,  

t own,  or  v i l l age l i cense r equi r ed under  Wi s.  St at .  § 349. 24.  

Mi l w.  Count y Or d.  4. 05( 3) ( b) ( 5) ,  4. 05( 3) ( b) ( 1) .  Under  Or di nance 

4. 05,  t he number  of  per mi t s i ssued f or  t axi s t o do busi ness i s  

capped at  50,  t hough t he Ai r por t  Di r ect or  i s aut hor i zed t o 

r equest  addi t i onal  t axi s t o meet  i mmedi at e demand under  

ext r aor di nar y c i r cumst ances ( f or  exampl e,  l ar ge convent i ons or  

i ncl ement  weat her ) .  Mi l w.  Count y Or d.  4. 05( 3) ( b) ( 3) ( a) .  Under  an 

except i on t o t he per mi t  r ul e,  t axi s ar e not  r equi r ed t o have 

per mi t s i n or der  t o dr op of f  passenger s at  t he Ai r por t .  Mi l w.  

Count y Or d.  4. 05( 3) ( b) ( 5) .   
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¶10 Li mousi nes ar e not  subj ect  t o per mi t  r equi r ement s,  but  

ar e al l owed t o t ake cust omer s onl y on a pr ear r anged ( or  i n t he 

wor ds of  t he Or di nance,  " pr er eser ved" )  basi s.  Mi l w.  Count y Or d.  

4. 05( 6) .  Under  t he Or di nance,  t he l i mousi nes have a desi gnat ed 

ar ea t o meet  t hei r  pr ear r anged passenger s. 3 Non- per mi t t ed t axi s 

ar e pr ohi bi t ed f r om usi ng t hat  desi gnat ed ar ea and ar e excl uded 

f r om bei ng at  t he Ai r por t  t o meet  pr ear r anged passenger s.  

¶11 Si nce t he adopt i on of  Or di nance 4. 05,  t he pr obl ems of  

t he open syst em have abat ed.  The t i me t hat  t axi s  must  wai t  f or  

f ar es has decr eased,  and t he t i me t hat  passenger s must  wai t  f or  

cur bsi de t axi  ser vi ce has decr eased.  The cap on t axi  per mi t s has 

r educed t he congest i on pr obl ems,  and t axi s no l onger  spi l l  i nt o 

t he Ai r por t  r oadway t o cr eat e a hazar d f or  ot her  Ai r por t  

t r af f i c .  The l i mi t ed number  of  t axi s al so al l ows Ai r por t  st af f  

t o i nspect  per i odi cal l y t he t axi s ser vi c i ng t he Ai r por t ,  whi ch 

has r esul t ed i n t axi s t hat  ar e bet t er  mai nt ai ned and cl eaner  

t han under  t he open syst em.   

¶12 Taxi s pr ovi de ser vi ce usi ng t wo di st i nct  met hods.  The 

f i r st  i s  cur bsi de ser vi ce,  whi ch i s on- demand ser vi ce wher e 

                                                 
3 The Or di nance def i nes " l uxur y l i mousi ne"  as:  

[ A]  f or - hi r e gr ound t r anspor t at i on vehi c l e,  r egul ar l y 
engaged i n t he busi ness of  car r y i ng passenger s f or  
hi r e,  havi ng a maxi mum seat i ng capaci t y of  s i x ( 6)  
per sons,  unl ess t he s i ze of  t he gr oup di ct at es a 
l ar ger  vehi c l e,  behi nd t he dr i ver  and whi ch i s a t op 
of  t he l i ne Amer i can or  f or ei gn pr oduct i on or  cust om 
aut omobi l e desi gnat ed by i t s manuf act ur er  as a 
l i mousi ne and whi ch has cust om nonpr oduct i on f eat ur es.  

Mi l w.  Count y Or d.  4. 05( 6) ( a) ( 2) .   
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passenger s get  t axi s wi t hout  havi ng made a pr i or  agr eement  t o 

meet  t he t axi .  The second i s " pr ear r anged"  or  " pr er eser ved"  

ser vi ce.  I t  i nvol ves a pr i or  agr eement  t o pi ck up a passenger  at  

a par t i cul ar  t i me and pl ace.  I n t he case of  pr ear r anged ai r por t  

ser vi ce,  a r eser vat i on t ypi cal l y i s made pr i or  t o t he t r avel er ' s 

depar t ur e.  The r equi r ement  t hat  t axi s have an Ai r por t  per mi t  t o 

" do busi ness"  at  t he Ai r por t  encompasses bot h cur bsi de and 

pr ear r anged pi ckup ser vi ces. 4 

¶13 Wi l l i ams and Hegney wer e t axi  dr i ver s f or  Qual i t y Cab 

Company,  whi ch i s based i n Fond du Lac.  Qual i t y Cab has 

r el at i onshi ps wi t h i ndi v i dual s and busi nesses i n t he Fond du Lac 

ar ea t hat  r equest  Qual i t y Cab pr ovi de t r anspor t at i on t o and f r om 

t he Ai r por t .  As of  Januar y 2005,  Qual i t y Cab di d not  have a 

val i d Ai r por t  per mi t ,  and t hus Wi l l i ams and Hegney di d not  

possess val i d per mi t s pur suant  t o Or di nance 4. 05( 3) ( b) ( 5) .   

¶14 On di f f er ent  dat es i n Januar y 2005,  Wi l l i ams and 

Hegney t r avel ed t o t he Ai r por t  t o pi ck up passenger s who had 

made pr i or  ar r angement s f or  pi ckups by Qual i t y Cab.  Af t er  

i gnor i ng war ni ngs t hat  t hey coul d not  accept  depar t i ng t axi  

                                                 
4 The pet i t i oner s appear  t o asser t  t hat  Or di nance 4. 05 

cr eat es an " absol ut e"  ban on t axi s pr ovi di ng pr ear r anged 
ser vi ce.  Ther e i s not hi ng i n t he r ecor d t hat  suppor t s t hi s 
c l ai m,  and t hey do not  c i t e a pr ovi s i on i n t he Or di nance ( or  
el sewher e)  t hat  set s f or t h such a pr ohi bi t i on.  I n f act ,  t he 
Or di nance expl i c i t l y  cont empl at es pr ear r anged ser vi ce by 
per mi t t ed t axi s:  " Wher e pr er eser ved ( r eser vat i on)  busi ness i s 
engaged i n,  dr i ver  shal l  check i n wi t h t he gr ound t r anspor t at i on 
coor di nat or  and pr ovi de t he name( s) ,  f l i ght  number ( s)  and 
ar r i val  t i me( s)  f or  t he r eser ved passenger ( s) . "  Mi l w.  Count y 
Or d.  4. 05( 3) ( f ) ( 7) .  
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f ar es f r om t he Ai r por t ,  Wi l l i ams and Hegney wer e i ssued 

ci t at i ons f or  v i ol at i ng Or di nance 4. 05( 3) ( b) ( 5) .  

¶15 The pet i t i oner s di d not  di sput e t hat  t hey l acked t he 

appr opr i at e per mi t s under  Or di nance 4. 05.  Rat her ,  t hey moved t he 

ci r cui t  cour t  t o di smi ss t he c i t at i ons,  ar gui ng t hat  t he 

Or di nance i s i nval i d because i t  conf l i c t s wi t h 

Wi s.  St at .  §§ 349. 24,  194. 02,  and 133. 01.  Af t er  t he c i r cui t  

cour t  deni ed t he mot i on,  Wi l l i ams and Hegney st i pul at ed t o f act s 

and r ecei ved f i nes of  $250.  The cour t  of  appeal s af f i r med,  

hol di ng t hat  Wi s.  St at .  § 114. 14 pr ovi des Mi l waukee Count y t he 

aut hor i t y t o r egul at e t axi s at  t he Ai r por t ,  t hat  

Wi s.  St at .  §§ 349. 24,  194. 02,  and 133. 01 ar e consi st ent  wi t h 

Or di nance 4. 05,  and t hat  Or di nance 4. 05 was t her ef or e val i d.   

I I  

¶16 I n t hi s case we addr ess Mi l waukee Count y ' s abi l i t y  t o 

enact  an or di nance t hat  pr ohi bi t s t axi s wi t hout  Ai r por t  per mi t s 

f r om maki ng pr ear r anged pi ckups of  cust omer s,  wher e t he same 

or di nance al l ows l i mousi nes wi t hout  per mi t s t o make such 

pi ckups. 5 

¶17  We exami ne whet her  Mi l waukee Count y Or di nance 4. 05 i s 

i n par t  i nval i d and unenf or ceabl e because i t  conf l i c t s wi t h a 

                                                 
5 The pet i t i oner s do not  ar gue t hat  t hi s case i s about  t he 

Count y ' s abi l i t y  t o enact  an or di nance t hat  pr ohi bi t s t axi s 
wi t hout  Ai r por t  per mi t s f r om maki ng pr ear r anged pi ckups wher e 
t hat  or di nance al l ows t axi s wi t h Ai r por t  per mi t s t o make such 
pi ckups.  As not ed above i n f oot not e 4,  t hey appear  t o asser t  
wi t hout  c i t at i on or  suppor t  i n t he r ecor d t hat  al l  t axi s ar e 
pr ohi bi t ed f r om pr ovi di ng pr ear r anged ser vi ce at  t he Ai r por t .  
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st at e st at ut e.  Resol ut i on of  t hi s i nqui r y i nvol ves t he 

i nt er pr et at i on of  t he Or di nance and t he st at ut e.  Each pr esent s a 

quest i on of  l aw whi ch we r evi ew i ndependent l y.   St at e ex r el .  

Teunas v.  Count y of  Kenosha,  142 Wi s.  2d 498,  504,  418 N. W. 2d 

833 ( 1988) ;  Mi l waukee Pol i ce Ass' n v.  Heger t y,  2005 WI  28,  ¶11,  

279 Wi s.  2d 150,  693 N. W. 2d 738.  

I I I  

¶18 At  or al  ar gument ,  t he pet i t i oner s apt l y descr i bed t he 

case as f ol l ows.  

Thi s case i s about  t he val i di t y of  an absol ut e ban on 
my cl i ent s '  pr ovi di ng pr er eser ved ser vi ce t o ar r i v i ng 
t r avel er s at  Mi l waukee Ai r por t  j ust  because t hey dr i ve 
t axi s r at her  t han l i mousi nes .  .  .  .  I n ot her  wor ds,  
i f  t hey dr ove a l i mousi ne,  t hey coul d have met  t hei r  
passenger s and t aken t hem back t o Fond du Lac.  The 
basi c quest i on i n t hi s case i s why does t he Or di nance 
i mpose t hi s r est r ai nt  on t axi  dr i ver s and t axi  
compani es? .  .  .   

No one di sput es t he aut hor i t y  of  Mi l waukee Count y t o 
r egul at e t r af f i c  and ot her  aspect s of  t he Ai r por t .  
Pet i t i oner s do chal l enge t he Count y ' s c l ai m t hat  i t  
has unf et t er ed di scr et i on t o i mpose any r egul at i on i t  
sees f i t ,  r egar dl ess of  t he publ i c i nt er est .  

¶19 The pet i t i oner s cont end t hat  t he r est r i ct i on i s 

pr obl emat i c i n t wo r espect s.  Fi r st ,  t hey ar gue t hat  i t  i s  not  

wi t hi n t he Count y ' s aut hor i t y t o t r eat  t hem ( t axi s wi t hout  

Ai r por t  per mi t s)  di f f er ent l y f r om l i mousi nes ( whi ch ar e not  

r equi r ed t o have Ai r por t  per mi t s)  wi t h r espect  t o pr ovi di ng 

pr ear r anged ser vi ce at  t he Ai r por t .  Second,  t hey ar gue t hat  i t  

i s  not  wi t hi n t he Count y ' s aut hor i t y t o r equi r e t axi s t o have 

one of  a l i mi t ed number  of  Ai r por t  per mi t s i n or der  t o do 

busi ness at  t he Ai r por t .  
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¶20 The aut hor i t y f or  count i es t o r egul at e t he oper at i on 

of  ai r por t s der i ves f r om chapt er  114.  Speci f i cal l y,  

Wi s.  St at .  § 114. 14( 1)  pr ovi des t hat  t he " gover ni ng body of  

a .  .  .  count y may adopt  r egul at i ons,  and est abl i sh f ees or  

char ges f or  t he use of  [ i t s ]  ai r por t . " 6 Whi l e t he pet i t i oner s 

cor r ect l y not e t hat  chapt er  114 does not  expl i c i t l y  pr ovi de f or  

t he r egul at i on of  t r af f i c  or  gr ound t r anspor t at i on,  i t  has l ong 

been r ecogni zed t hat  under  t hat  chapt er ,  count i es may r egul at e 

ai r por t  gr ound t r anspor t at i on.   

¶21 I n Mi l waukee Count y v.  Town of  Lake,  f or  exampl e,  t he 

cour t  exami ned cont r act s bet ween ai r l i nes and Gener al  Mi t chel l  

Fi el d whi ch al l owed t he ai r l i nes t o pr ovi de gr ound 

t r anspor t at i on bet ween t he ai r  f i el d and Mi l waukee.  259 Wi s.  

                                                 
6 Wi s.  St at .  § 114. 14( 1)  st at es:  

The gover ni ng body of  a c i t y,  v i l l age,  t own or  count y 
whi ch has est abl i shed an ai r por t  or  l andi ng f i el d,  or  
l andi ng and t ake- of f  st r i p,  and acqui r ed,  l eased or  
set  apar t  r eal  pr oper t y f or  such pur pose may 
const r uct ,  i mpr ove,  equi p,  mai nt ai n and oper at e t he 
same,  or  may vest  j ur i sdi ct i on f or  t he const r uct i on,  
i mpr ovement ,  equi pment ,  mai nt enance and oper at i on 
t her eof  i n any sui t abl e of f i cer ,  boar d or  body of  such 
ci t y,  v i l l age,  t own or  count y.  The expenses of  such 
const r uct i on,  i mpr ovement ,  equi pment ,  mai nt enance and 
oper at i on shal l  be a c i t y,  v i l l age,  t own or  count y 
char ge as t he case may be.  The gover ni ng body of  a 
c i t y,  v i l l age,  t own or  count y may adopt  r egul at i ons,  
and est abl i sh f ees or  char ges f or  t he use of  such 
ai r por t  or  l andi ng f i el d,  or  may aut hor i ze an of f i cer ,  
boar d or  body of  such vi l l age,  c i t y,  t own or  count y 
havi ng j ur i sdi ct i on t o adopt  such r egul at i ons and 
est abl i sh such f ees or  char ges,  subj ect  however  t o t he 
appr oval  of  such gover ni ng body bef or e t hey shal l  t ake 
ef f ect .  
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208,  48 N. W. 2d 1 ( 1951) .  The Town of  Lake,  adj acent  t o t he 

ai r por t ,  passed an or di nance pr ohi bi t i ng t axi s not  l i censed by 

t he Town f r om oper at i ng wi t hi n i t s l i mi t s,  and began t i cket i ng 

t axi s wi t hout  such a l i cense as t hey passed t hr ough t he Town.  

I d.  at  227.  Thi s cour t  det er mi ned t hat  t he or di nance 

i mper mi ssi bl y i nt er f er ed wi t h Mi l waukee Count y ' s aut hor i t y t o 

r egul at e t he ai r  f i el d.  I t  af f i r med t he ci r cui t  cour t ' s  

det er mi nat i on t hat  under  chapt er  114,  as t he owner  of  Gener al  

Mi t chel l  Fi el d,  Mi l waukee Count y " has t he exc l usi ve r i ght  t o 

manage sai d f i el d,  i ncl udi ng t he r i ght  t o r egul at e t he gr ound 

t r anspor t at i on t o be f ur ni shed t o ai r l i ne passenger s ar r i v i ng at  

and depar t i ng f r om Gener al  Mi t chel l  Fi el d. "   I d.  at  231.   

¶22 Fur t her ,  t he Town of  Lake cour t  det er mi ned t hat ,  

beyond havi ng t he aut hor i t y t o r egul at e t he ai r  f i el d,  t he 

count y must  r egul at e t he f i el d t o assur e t he f i el d' s ef f i c i ent  

and saf e oper at i on:   

The count y .  .  .  was bound t o r egul at e t he mat t er s 
af f ect i ng t he use of  t he f i el d so as t o pr oduce 
ef f i c i ency and good or der  and t o pr event  conf usi on 
whi ch necessar i l y  woul d ar i se at  an ai r f i el d wher e 
hundr eds of  t housands of  passenger s ar e annual l y 
passi ng t hr ough t he gat es,  and whi ch i f  l ef t  wi t hout  
r egul at i on woul d hobbl e oper at i ons and ser i ousl y 
i nt er f er e wi t h t he saf et y and comf or t  of  t he t r avel i ng 
publ i c.  

I d.  See al so Cour t esy Cab Co.  v.  Johnson,  10 Wi s.  2d 426,  431-

32,  434,  103 N. W. 2d 17 ( 1960) .   

¶23 The pet i t i oner s ar gue,  however ,  t hat  t he abi l i t y  of  

t he Count y t o r egul at e commer ci al  gr ound t r anspor t at i on at  t he 

Ai r por t  i s  l i mi t ed by Wi s.  St at .  § 114. 14( 3) ( b) 1.   I t  pr ovi des 
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t hat  " [ t ] he publ i c may i n no case be depr i ved of  equal  and 

uni f or m use of  t he ai r por t . "   Ci t i ng t o t hi s cour t ' s  deci s i on i n 

Wussow v.  Gai da,  251 Wi s.  328,  29 N. W. 2d 42 ( 1947) ,  t hey asser t  

t hat  t he " equal  and uni f or m use"  r equi r ement  under  

§ 114. 14( 3) ( b) 1 appl i es t o commer ci al  ent i t i es  as wel l  as t o 

non- commer ci al  ent i t i es.   They cont end t hat  pr ohi bi t i ng t axi s 

wi t hout  Ai r por t  per mi t s f r om maki ng pr ear r anged pi ckups at  t he 

Ai r por t  depr i ves t he publ i c of  equal  and uni f or m use of  t he 

Ai r por t .  Thus,  because Or di nance 4. 05 has such a pr ohi bi t i on,  i t  

conf l i c t s wi t h st at e l aw,  and t her ef or e i s i nval i d.  

¶24 Whi l e § 114. 14 al l ows count i es t o r egul at e commer ci al  

gr ound t r anspor t at i on at  ai r por t s,  a count y may not  pr omul gat e 

r egul at i ons t hat  ar e i nconsi st ent  wi t h st at e l egi s l at i on.   A 

count y " has onl y such power s as ar e expr essl y conf er r ed upon i t  

or  necessar i l y  i mpl i ed f r om t he power s expr essl y gi ven or  f r om 

t he nat ur e of  t he gr ant  of  power . "   Teunas,  142 Wi s.  2d  at  504 

( quot i ng Town of  Ver non v.  Waukesha Count y,  102 Wi s.  2d 686,  

689,  307 N. W. 2d 227 ( 1981) ) .  " As a cr eat ur e of  t he l egi s l at ur e,  

a count y must  exer ci se i t s power s wi t hi n t he scope of  aut hor i t y 

t hat  t he St at e conf er s upon i t . "  Mommsen v.  Schuel l er ,  228 

Wi s.  2d 627,  634- 35,  599 N. W. 2d 21 ( Ct .  App.  1999) ( c i t at i on 

omi t t ed) .  Wher e a count y pr omul gat es an or di nance t hat  conf l i c t s  

wi t h i t s st at ut or y aut hor i t y,  i t  i s  an i nval i d exer ci se of  

aut hor i t y.  Teunas,  142 Wi s.  2d at  515- 16.  Wher e a l ocal  

gover nment al  body enact s an or di nance pur suant  t o expr ess 

st at ut or y aut hor i t y,  " al l  pr esumpt i ons ar e i n f avor  of  i t s  

val i di t y,  and any per son at t acki ng i t  must  make t he f act  of  i t s 
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i nval i di t y c l ear l y appear . "  St at e ex r el .  B' nai  B' r i t h Found.  v.  

Wal wor t h Count y Bd.  of  Adj ust ment ,  59 Wi s.  2d 296,  307,  208 

N. W. 2d 113 ( 1973)  ( quot i ng Newman v.  Pagel s,  212 Wi s.  475,  479,  

250 N. W.  430 ( 1933) ) .  

¶25 I n det er mi ni ng whet her  Or di nance 4. 05 conf l i c t s wi t h 

t he st at ut e,  and i s t her ef or e not  wi t hi n t he Count y ' s aut hor i t y,  

we exami ne bot h t he l anguage of  t he Or di nance and t he r el evant  

pr ovi s i ons of  t he st at ut e.  Or di nance 4. 05( 3) ( b)  set s f or t h t he 

r equi r ement  t hat  t axi s must  have an Ai r por t  per mi t  i n or der  t o 

conduct  busi ness at  t he Ai r por t :  

4. 05( 3) ( b)  Li cense,  per mi t s,  f ees.  

 .  .  .  .  

( 3) ( a)  On and af t er  Sept ember  1,  1990,  t axi cab owner  
per mi t s wi l l  be i ssued onl y t o t hose owner s who whose 
vehi c l es( s)  have been per mi t t ed dur i ng t he per i od 
Oct ober  1,  1989,  t hr ough Jul y  5,  1990.  Taxi cab owner  
per mi t s must  be r enewed and r emai n i n f ul l  f or ce and 
ef f ect  on a cont i nuous basi s .  .  .  .  I n t he event  an 
owner  does not  r enew t he t axi cab owner  per mi t  pr i or  t o 
t he annual  dat es pr escr i bed her ei n bel ow,  t hat  owner  
shal l  f or f ei t  hi s/ her  pr i v i l ege t o oper at e at  t he 
ai r por t .  .  .  .  

( 5)  Any per son who i s not  i n possessi on of  t he 
necessar y per mi t s r equi r ed under  t hi s sect i on and who 
oper at es a t axi cab at  Gener al  Mi t chel l  I nt er nat i onal  
Ai r por t  i n such a manner  as t o const i t ut e doi ng 
busi ness,  or  who at t empt s t o do busi ness t her eon 
shal l ,  wi t hout  l i mi t at i on because of  enumer at i on,  be 
deemed t o be i n v i ol at i on of  chapt er  4 of  t he 
Code.  .  .  .  7 

                                                 
7 A t axi  t hat  dr ops of f  passenger s at  t he Ai r por t  i s  not  

doi ng busi ness under  t he meani ng of  4. 05( 3) :   

A t axi cab dr i ver  ent er i ng upon Gener al  Mi t chel l  
I nt er nat i onal  Ai r por t  f or  t he sol e pur pose of  
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At  t he same t i me,  however ,  Or di nance 4. 05 does al l ow l i mousi nes 

wi t hout  Ai r por t  per mi t s t o conduct  busi ness t r anspor t i ng 

passenger s f r om t he Ai r por t  on a pr ear r anged basi s.  Mi l w.  Count y 

Or d.  4. 05( 6) ( a) ( 2) . 8  

¶26 Mi l waukee Count y Or di nance 4. 08( 2) ( b)  set s f or t h t he 

penal t i es f or  v i ol at i ng sect i on 4. 05( 3) ( b) :  

( b)    Commer ci al  gr ound t r anspor t at i on v i ol at i ons.   
Per sons vi ol at i ng sect i on 4. 05 of  t hi s 
chapt er  .  .  .  shal l ,  upon convi ct i on of  t he v i ol at i on,  
f or f ei t  t o t he count y a sum not  l ess t han one hundr ed 
dol l ar s ( $100. 00)  nor  mor e t han f i ve hundr ed dol l ar s 
( $500. 00)  as t he cour t  i n i t s di scr et i on shal l  
det er mi ne,  t oget her  wi t h t he cost s of  t he act i on t o 
col l ect  such f or f ei t ur e,  and upon def aul t  of  payment  
t her eof ,  such per sons shal l  be i mpr i soned i n t he 
count y j ai l  or  t he house of  cor r ect i on i n t he count y 
f or  a per i od of  not  l ess t han f i ve ( 5)  days nor  mor e 
t han ni net y ( 90)  days i n t he di scr et i on of  t he cour t .   

¶27 Sect i on 114. 14( 3)  pr ovi des i n r el evant  par t :  

( 3) ( a)  Except  as pr ovi ded i n par .  ( b) ,  i n car r y i ng out  
i t s dut i es t he ai r por t  commi ssi on may do any of  t he 
f ol l owi ng:  

 .  .  .  .  

( b)  The exer c i se of  aut hor i t y by t he ai r por t  
commi ssi on under  par .  ( a)  shal l  be subj ect  t o al l  of  
t he f ol l owi ng condi t i ons:  

                                                                                                                                                             
di schar gi ng a t axi cab pat r on at  sai d ai r por t  shal l  not  
be deemed t o be doi ng busi ness t her eon i f ,  af t er  
di schar gi ng sai d passenger ,  he/ she shal l  i mmedi at el y 
l eave t he ai r por t  pr emi ses.  

Mi l w.  Count y Or d.  4. 05( 3) ( b) ( 5) .   

8 " [ L] i mousi nes must  oper at e on a pr e- r eser ved ( r eser vat i on)  
basi s onl y .  .  .  . "  Mi l w.  Count y Or d.  4. 05( 6) ( a) ( 2) .  



No.  2005AP2686 & 2005AP2687   

 

14 
 

1.  The publ i c may i n no case be depr i ved of  equal  and 
uni f or m use of  t he ai r por t .  

¶28 I n Wussow,  t hi s cour t  exami ned § 114. 14( 3)  and f ocused 

on t he pr ovi s i on t hat  t he publ i c  may not  be " depr i ved of  equal  

and uni f or m use of  t he ai r por t . "  Wussow l eased t he Shawano 

Muni ci pal  Ai r por t  f r om t he Shawano Count y ai r por t  commi t t ee.  

Under  t he l ease,  Wussow was t o oper at e t he ai r por t  and r ecei ve 

t he i ncome f r om concessi ons and r ent al s.  251 Wi s.  at  329- 30.  

Gai da oper at ed a busi ness adj acent  t o t he ai r por t  t hat  sol d 

ai r cr af t ,  gave f l y i ng i nst r uct i on,  and pr ovi ded a t axi  ser vi ce.  

He had used t he ai r por t  f or  t wo year s pr i or  t o Wussow' s l ease,  

and cont i nued t o use t he ai r por t  af t er  t he l ease had been 

execut ed.  I d.  at  330.   

¶29 Wussow sought  t o enj oi n Gai da' s use of  t he ai r por t  on 

t he gr ounds t hat  gi v i ng f l y i ng l essons and pr ovi di ng t axi  

ser vi ces i mpi nged on Wussow' s r i ght s under  t he cont r act  and 

caused hi m t o l ose pr of i t s.  I d.  at  330- 31.  The ci r cui t  cour t  

gr ant ed t he i nj unct i on.  On r evi ew,  t hi s cour t  det er mi ned t hat  

t he l ease di d not  pr ovi de Wussow wi t h t he r i ght  t o excl usi ve 

commer ci al  use of  t he ai r por t  because § 114. 14( 3)  pr ohi bi t s 

depr i v i ng t he publ i c of  equal  and uni f or m use of  ai r por t s:  

The l ease i t sel f  does not  at t empt  t o gi ve [ Wussow]  t he 
r i ght  t o ar bi t r ar i l y  excl ude member s of  t he publ i c 
f r om t he use of  t he ai r por t ,  as i ndeed i t  coul d not ,  
f or  sec.  114. 14( 3) ,  St at s. ,  c l ear l y pr ecl udes t he 
gr ant i ng of  such a r i ght .  That  sect i on pr ovi des t hat  
al t hough cont r act s may be made wi t h pr i vat e par t i es 
f or  t he oper at i on of  muni ci pal  ai r por t s,  t hey may i n 
no case depr i ve t he publ i c of  equal  and uni f or m use of  
t he ai r por t s.  
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I d.  at  331 ( emphasi s added) . 9 

¶30 Fur t her ,  t he Wussow cour t  decl i ned t o adopt  t he 

ar gument  t hat  § 114. 14( 3)  r equi r es equal  and uni f or m use onl y 

f or  pr i vat e use.  Rat her ,  i t  det er mi ned t hat  " no di st i nct i on 

bet ween pr i vat e or  per sonal  and commer ci al  use can be r ead i nt o 

t he c l ear  wor ds of  t he st at ut e. "  I d.  Wussow makes cl ear  t hat  

under  § 114. 14( 3) ( b) 1,  ar bi t r ar i l y  excl udi ng member s of  t he 

publ i c ( whet her  pr i vat e or  commer ci al )  f r om t he use of  t he 

Ai r por t  wi l l  const i t ut e depr i v i ng t he publ i c of  equal  and 

uni f or m use of  ai r por t s.   

¶31 We r ecogni ze t hat  i n r egul at i ng an ai r por t  t her e may 

be many i nst ances of  unequal  or  non- uni f or m t r eat ment .   Such 

unequal  or  non- uni f or m t r eat ment  does not  by i t sel f  const i t ut e 

" depr i v i ng"  member s of  t he publ i c of  equal  and uni f or m use under  

t he st at ut e.   Rat her ,  accor di ng t o Wussow,  i t  i s  t he ar bi t r ar y 

excl usi on,  whi ch i s t o say excl usi on wi t hout  a r easonabl e 

j ust i f i cat i on,  t hat  " depr i ve[ s]  t he publ i c of  equal  and uni f or m 

use"  of  an ai r por t  under  § 114. 14( 3) ( b) 1.  Thus,  i n or der  t o 

det er mi ne whet her  Or di nance 4. 05 conf l i c t s wi t h § 114. 14( 3) ( b) 1,  

we must  exami ne whet her  t he excl usi on i s ar bi t r ar y,  or  whet her  

t her e exi st s a r easonabl e j ust i f i cat i on f or  t he unequal  and non-

                                                 
9 The wor di ng of  Wi s.  St at .  § 114. 14( 3)  was amended by 1999 

Wi s.  Act  83,  §§ 187- 188.   The changes do not  af f ect  t he meani ng 
of  t he st at ut e f or  t he pur poses of  t he anal ysi s her e,  and t he 
l anguage r equi r i ng t hat  " [ t ] he publ i c may i n no case be depr i ved 
of  equal  and uni f or m use of  t he ai r por t "  was unchanged.  
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uni f or m use of  t he Ai r por t  per t ai ni ng t o t he pr e- r eser ved 

pi ckup. 10 

¶32 I n det er mi ni ng whet her  Or di nance 4. 05 conf l i c t s wi t h 

§ 114. 14,  we ar e l i mi t ed by a spar se r ecor d.   Nonet hel ess,  t he 

r ecor d bef or e us i ndi cat es t hat  under  t he open t axi  syst em,  

                                                 
10 The Count y ar gues t hat  t he expr ess l anguage of  

§ 114. 14( 3)  subj ect s onl y t he exer ci se of  aut hor i t y by t he 
ai r por t  commi ssi on t o t he condi t i on t hat  t he publ i c may not  be 
depr i ved of  equal  and uni f or m use.   Because Or di nance 4. 05 i s an 
exer ci se of  t he Count y ' s aut hor i t y,  r at her  t han an exer ci se of  
an ai r por t  commi ssi on' s aut hor i t y,  t he Count y cont ends t hat  t he 
r equi r ement  t hat  t he publ i c not  be depr i ved of  equal  and uni f or m 
use i s not  appl i cabl e.   Thi s i s i ncor r ect .  

Sect i on 114. 14( 2) ( a)  pr ovi des t hat  t he " gover ni ng body of  a 
c i t y,  v i l l age,  t own or  count y whi ch has est abl i shed an ai r por t  
may vest  j ur i sdi ct i on f or  t he const r uct i on,  i mpr ovement ,  
equi pment ,  mai nt enance and oper at i on of  t he ai r por t  i n an 
ai r por t  commi ssi on.  .  .  . "  Once such a gover ni ng body has vest ed 
j ur i sdi ct i on f or  t he oper at i on of  an ai r por t  i n an ai r por t  
commi ssi on,  " [ t ] he commi ssi on shal l  have compl et e and excl usi ve 
cont r ol  and management  over  t he ai r por t  f or  whi ch i t  has been 
appoi nt ed. "  Wi s.  St at .  § 114. 14( 2) ( e) .   Thus,  t he l egi s l at ur e 
i nt ended t hat  count i es and ot her  muni ci pal i t i es coul d est abl i sh 
commi ssi ons wi t h compl et e cont r ol  over  ai r por t s,  and t hat  such 
commi ssi ons coul d not  exer ci se cont r ol  so as t o depr i ve t he 
publ i c of  equal  and uni f or m use of  t hose ai r por t s.   

Her e,  t he Count y has vest ed aut hor i t y i n an ai r por t  
commi ssi on t o oper at e t he ai r por t  wi t h " compl et e and excl usi ve"  
cont r ol .   At  t he same t i me,  however ,  i t  has pr omul gat ed a r ul e 
whi ch ar bi t r ar i l y  depr i ves t he publ i c of  equal  and uni f or m 
ai r por t  use.   The pr omul gat i on of  such a r ul e al l ows t he Count y 
t o c i r cumvent  t he st at ut or y pr ot ect i on of  t he publ i c ' s equal  and 
uni f or m use of  t he Ai r por t  af f or ded by Wi s.  St at .  
§ 114. 14( 3) ( b) 1.   Fur t her ,  t he Count y ' s aut hor i t y t o r egul at e 
t he Ai r por t  i s  l i mi t ed t o t he power  conf er r ed by t he st at ut e.  
Mommsen v.  Schuel l er ,  228 Wi s.  2d 627,  634- 35,  599 N. W. 2d 21 
( Ct .  App.  1999) ( c i t at i ons omi t t ed) .   Not hi ng i n § 114. 14 can be 
r ead t o conf er  or  i mpl y aut hor i t y f or  t he Count y t o exer ci se i t s  
power  ar bi t r ar i l y ,  so as t o depr i ve member s of  t he publ i c of  
equal  and uni f or m use of  ai r por t s.  
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t her e wer e pr obl ems of  congest i on,  l ong wai t s f or  bot h t axi s and 

cust omer s,  t axi s r ef usi ng t o pr ovi de shor t  r i des,  t r af f i c  

hazar ds,  and f i ght s among t axi  dr i ver s.   

¶33 The r ecor d al so i ndi cat es t hat  under  Or di nance 4. 05,  

t hese pr obl ems have abat ed and t hat  t he t axi s ser vi c i ng t he 

Ai r por t  ar e bet t er  mai nt ai ned.   The ef f ect  of  t he Or di nance on 

t he pr obl ems t hat  at t ended t he open syst em i s expl ai ned i n an 

af f i davi t  by t he Ai r por t  Di r ect or ,  whi ch was i ncor por at ed by 

r ef er ence i nt o t he st i pul at i on of  f act s. 11 

¶34 The af f i davi t  pr ovi des t hat  t he cap on t he number  of  

Ai r por t  t axi  per mi t s has decr eased t he wai t  t i me f or  bot h t axi s 

and passenger s:   

4.  Si nce t he adopt i on of  Mi l .  Count y Or d.  4. 05,  t he 
number  of  per mi t s i ssued t o t ax i cabs has been capped 
at  50.   Consequent l y,  t he wai t  t i me f or  f ar es has 
decr eased t o t wo t o t hr ee hour s and passenger  wai t  
t i me f or  a t axi  has decr eased t o one t o t wo mi nut es.  
Under  t he pr evi ous syst em,  wai t  t i mes wer e l onger  and 
passenger s wer e l ess cer t ai n because t her e wer e of t en 
f ewer  cabs dur i ng of f - peak hour s and cabs of t en 
r ef used f ar es.   The new syst em ensur es enough busi ness 
f or  t he t axi s so t hat  t hey r ecei ve f ar es wi t hi n a 
r easonabl e amount  of  t i me and gi ves t hem t he i ncent i ve 
t o r et ur n i mmedi at el y t o t he ai r por t ,  even dur i ng of f -
peak hour s.  

¶35 Fur t her ,  t he af f i davi t  asser t s t hat  t he cap on Ai r por t  

t axi  per mi t s al l ows f or  gr eat er  i nspect i on of  t axi s,  r el i eves 

t r af f i c  congest i on,  and r educes t r af f i c  hazar ds.  

                                                 
11 Ther e i s not hi ng i n t he st i pul at ed f act s t hat  woul d 

count er  t he Count y ' s c l ai m t hat  t he Or di nance has r esol ved t he 
pr obl ems of  t he open syst em.   The af f i davi t s submi t t ed by t he 
pet i t i oner s addr ess onl y t he way t hat  Qual i t y Cab conduct s i t s 
busi ness and ways i n whi ch Or di nance 4. 05 i s ant i compet i t i ve.  
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5.  .  .  .  The l i mi t ed number  of  cabs makes i t  possi bl e 
f or  t he st af f  t o i nspect  per i odi cal l y t he per mi t t ed 
t axi s.  .  .  .   

6.  Cappi ng t he number  of  t axi s at  50 has al so r educed 
congest i on pr obl ems.   The st agi ng ar ea i n f r ont  of  t he 
t er mi nal  can onl y accommodat e f our  t axi s,  and t her e i s 
not  enough r oom f or  t axi s t o doubl e par k.   Under  t he 
" open"  syst em,  t axi s woul d f r equent l y c l og t he st agi ng 
ar ea by doubl e par ki ng,  and f i ght s bet ween t axi  
dr i ver s woul d br eak out  due t o t he congest i on and 
aggr essi on caused by dr i ver s cut t i ng i n l i ne and 
j ockeyi ng f or  posi t i on.   The l i mi t ed space woul d al so 
cause t axi s t o spi l l  over  i nt o t he r oadway and cr eat e 
a hazar d f or  passenger  t r af f i c .   Under  t he cur r ent  
syst em t he pr obl ems r el at i ng t o over f l ow and doubl e 
par ki ng have been gr eat l y r educed.  .  .  .   

¶36 Mor eover ,  t he af f i davi t  cont ends t hat  al l owi ng t axi s 

wi t hout  Ai r por t  per mi t s woul d add t o congest i on pr obl ems,  but  at  

t he same t i me woul d not  ai d i n pr ovi di ng r el i abl e and ef f i c i ent  

t r anspor t at i on f or  most  of  t he Ai r por t ' s  cust omer s.  

7.  Ther e ar e good r easons f or  gr ant i ng per mi t s onl y t o 
cabs t hat  wi l l  base t hemsel ves at  t he Ai r por t  t o 
pr ovi de a const ant  suppl y of  cab ser vi ces f or  ar r i v i ng 
passenger s.   For  exampl e,  s i nce a Fond du Lac cab 
woul d not  t r anspor t  a cust omer  who want ed t o t r avel  
f r om t he Ai r por t  t o anot her  l ocat i on wi t hi n t he Ci t y 
of  Mi l waukee,  t he Fond du Lac cab woul d have l ess 
i ncent i ve t o wai t  i n t he st agi ng ar ea f or  a f ar e.   
That  woul d mean t hat  t he Fond du Lac cab woul d add t o 
t he congest i on when i t  di d appear  but  coul d not  be 
r el i ed upon t o pr ovi de a st eady suppl y of  ser vi ces t o 
ar r i v i ng passenger s.  

¶37 The Count y ar gues t hat  t hese ar e pr eci sel y t he k i nds 

of  benef i t s t hat  j ust i f y r egul at i on under  § 114. 14 and Town of  

Lake.  By decr easi ng wai t  t i mes,  assur i ng adequat e busi ness,  

mi ni mi zi ng t r af f i c  hazar ds,  and al l owi ng i nspect i ons,  t he 

r egul at i ons ensur e " good or der , "  " ef f i c i ency, "  " pr event [ i on of ]  
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conf usi on, "  and t he " saf et y and comf or t  of  t he t r avel i ng 

publ i c. "   Town of  Lake,  259 Wi s.  at  231.   

¶38 We agr ee t hat  t he r ecor d suppor t s t he Count y ' s  

ar gument  t hat  some r egul at i on of  t axi  t r af f i c  compor t s wi t h 

§ 114. 14.   However ,  t he Ai r por t  Di r ect or ' s af f i davi t  does not  

pr of f er  any sor t  of  j ust i f i cat i on f or  pr ohi bi t i ng t axi s wi t hout  

Ai r por t  per mi t s f r om pr ovi di ng pr ear r anged ser vi ce,  despi t e 

l i mousi nes bei ng abl e t o pr ovi de such ser vi ce.   Rat her ,  t he 

pr of f er ed j ust i f i cat i ons r ef l ect  r easons f or  l i mi t i ng onl y t axi s 

t hat  pr ovi de cur bsi de ser vi ce. 12  

¶39 Taxi s pi cki ng up pr ear r anged f ar es need not  wai t  i n 

l i ne wi t h t axi s of f er i ng cur bsi de pi ckups,  t her eby cont r i but i ng 

t o congest i on.   Si mi l ar l y,  i f  t axi s meet i ng pr ear r anged f ar es 

ar e not  i n l i ne wi t h t he cur bsi de t axi s,  t hey woul d not  

cont r i but e t o t axi  t r af f i c  spi l l i ng ont o t he Ai r por t ' s  r oadway.  

Because pr ear r anged t axi  ser vi ce must  by def i ni t i on have been 

ar r anged ahead of  t i me,  t her e i s  no r eason t o suspect  t hat  t he 

wai t  t i me f or  cust omer s woul d i ncr ease i f  non- per mi t t ed t axi s 

coul d r et r i eve pr ear r anged f ar es f r om t he Ai r por t .   Fi nal l y,  

wer e some passenger s t o use t axi s f or  pr ear r anged ser vi ce,  i t  

woul d not  af f ect  t he abi l i t y  of  t he Ai r por t  t o i nspect  i t s 

per mi t t ed t axi s r egul ar l y t o assur e t hat  t hey ar e wel l -

mai nt ai ned.  

                                                 
12 The di ssent  asser t s t hat  t he maj or i t y i s f or c i ng 

Mi l waukee Count y t o r et ur n t o an open syst em.   Di ssent ,  ¶83.  
Thi s asser t i on i s i ncor r ect  and shoul d not  be al l owed t o cause 
conf usi on.  
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¶40 Thus,  t he Count y ' s pr of f er ed j ust i f i cat i ons f or  

Or di nance 4. 05 r el at e onl y t o t he Or di nance' s r est r i ct i ons on 

t axi s '  abi l i t y  t o pr ovi de cur bsi de ser vi ce,  and pr ovi de no 

j ust i f i cat i on f or  pr ecl udi ng t axi s wi t hout  per mi t s f r om 

pr ovi di ng pr ear r anged ser vi ce.   However ,  under  t he Or di nance 

onl y l i mousi nes may pr ovi de pr ear r anged ser vi ce wi t hout  Ai r por t  

per mi t s.   

¶41 Si mi l ar  t o Wussow,  a commer ci al  ent er pr i se has been 

ar bi t r ar i l y  excl uded f r om usi ng an ai r por t ,  depr i v i ng i t  of  

equal  and uni f or m use under  § 114. 14( 3) ( b) 1.  251 Wi s.  at  331.  

Mor e i mpor t ant l y,  t he Or di nance ar bi t r ar i l y  l i mi t s t he opt i ons 

of  t he gener al  publ i c——t he peopl e who need t o make t he 

t r anspor t at i on ar r angement s.   They do not  have t he opt i on of  

choosi ng a t axi  wi t hout  a per mi t  f or  pr ear r anged pi ck- ups f r om 

t he ai r por t . 13 

                                                 
13 Mi l waukee Count y Or di nance 4. 05( 5) ( a)  al so pr ovi des t hat  

" out - of - count y shut t l e ser vi ces"  may oper at e on a pr ear r anged 
basi s f r om t he Ai r por t :   

" Out - of - count y"  shut t l e ser vi ce,  under  t hi s subsect i on 
shal l  mean a company,  par t ner shi p or  per son whi ch 
oper at es on a pr er eser ved basi s f r om Gener al  Mi t chel l  
I nt er nat i onal  Ai r por t  t o dest i nat i ons beyond t he 
count y l i mi t s.  

The vehi c l e( s)  whi ch make up " out - of - count y"  shut t l e 
ser vi ce( s)  shal l  be van( s)  r egul ar l y engaged i n t he 
busi ness of  car r y i ng passenger s f or  hi r e,  havi ng a 
maxi mum seat i ng capaci t y of  t went y- t wo ( 22)  per sons 
behi nd t he dr i ver ,  wi t h heat i ng and ai r  condi t i oni ng 
and be i n good oper at i ng condi t i on.  
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¶42 The Count y cont ends t hat  passenger s want i ng pr e-

ar r anged t axi  ser vi ce f r om t he pet i t i oner s may t ake a shut t l e t o 

an of f - Ai r por t  l ocat i on and meet  t he t axi  f or  a pr ear r anged r i de 

t her e,  and t hat  t he pet i t i oner s coul d of f er  pr ear r anged ser vi ce 

by pr ovi di ng l i mousi ne ser vi ces.   These ar gument s mi ss t he mar k.  

The i ssue i s whet her  pr ohi bi t i ng t axi s wi t hout  per mi t s f r om 

maki ng pr ear r anged pi ckups,  and depr i v i ng t he publ i c f r om 

meet i ng pr ear r anged t axi s at  t he Ai r por t ,  i s  j ust i f i ed i n t he 

f i r st  i nst ance.   The possi bi l i t y  t hat  t he pet i t i oner s coul d 

expand t hei r  busi ness t o i ncl ude a l i mousi ne ser vi ce or  meet  

passenger s at  ot her  l ocat i ons does not  pr ovi de a j ust i f i cat i on 

f or  pr ohi bi t i ng t axi s wi t hout  Ai r por t  per mi t s f r om pr ovi di ng 

pr ear r anged pi ckups.   

¶43 The Count y al so asser t s,  based on an af f i davi t ,  t hat  

i t  " does not  l i mi t  t he number  of  l i mousi ne oper at or s due t o a 

                                                                                                                                                             
Mi l w.  Count y Or d.  4. 05( 5) ( a) .  The r ecor d does not  pr ovi de 
det ai l s about  such ser vi ces.   I t  i s  uncl ear  f r om t he r ecor d 
whet her  such ser vi ce oper at es i n Fond du Lac.   However ,  t he 
possi bi l i t y  of  pr ear r anged van ser vi ces does not  af f ect  t he 
anal ysi s her e,  f or  i t  does not  pr ovi de a r eason f or  excl udi ng 
t axi s wi t hout  Ai r por t  per mi t s f r om pr ovi di ng pr ear r anged 
ser vi ces.  
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f eder al  l aw appl i cabl e t o i nt er st at e l i mousi ne t r anspor t s. " 14 

However ,  t he quest i on i n t hi s case i s whet her  t he l i mi t at i on on 

t axi s wi t hout  Ai r por t  per mi t s pr ovi di ng pr ear r anged pi ckups i s 

j ust i f i ed by t he benef i t s out l i ned i n t he Count y ' s af f i davi t s,  

not  whet her  t he Count y has t he power  t o r est r i ct  t he number  of  

l i mousi nes pr ovi di ng ser vi ces at  t he Ai r por t .   The Count y has 

pr ovi ded not hi ng i n t he r ecor d t o suppor t  t he c l ai m t hat  

al l owi ng t axi s wi t hout  per mi t s t o make pr ear r anged pi ckups woul d 

                                                 
14 Nei t her  t he af f i davi t  nor  t he br i ef s c i t e t o a st at ut e or  

case l aw on t hi s poi nt .   The Count y may be r ef er r i ng t o 
Execut i ve Town & Count r y Ser vs. ,  I nc.  v.  Ci t y of  At l ant a,  789 
F. 2d 1523,  1525- 26 ( 11t h Ci r .  1986) .   I n t hat  case,  t he El event h 
Ci r cui t  det er mi ned t hat  whi l e t axi s gener al l y do not  oper at e i n 
t he st r eam of  i nt er st at e commer ce,  a l i mousi ne ser vi ce t hat  
r ecei ved t he vast  maj or i t y of  i t s  busi ness f r om an i nt er nat i onal  
ai r por t ,  r ecei ved many of  i t s i ncomi ng cal l s on 800 number  
l i nes,  and ser ved mul t i - nat i onal  cor por at e c l i ent s was wi t hi n 
t he st r eam of  i nt er st at e commer ce.   I d.  at  1525- 26.   See al so 
Char t er  Li mousi ne,  I nc.  v.  Dade Count y Bd.  of  Count y Comm' r s,  
678 F. 2d 586 ( For mer  5t h Ci r .  1982) ;  Uni t ed St at es v.  Yel l ow Cab 
Co. ,  332 U. S.  218,  231- 32 ( 1947) .  

The di ssent  posi t s t hat  t he Count y i s i nst ead r ef er r i ng t o 
49 U. S. C.  § 14501( d) .   Thi s seems unl i kel y because t hat  st at ut e 
c l ear l y st at es t hat  i t  does not  l i mi t  ai r por t s f r om pr ovi di ng 
pr ef er ent i al  access t o pr ovi der s of  pr e- ar r anged gr ound 
t r anspor t at i on ser vi ces:  

( 3)  Mat t er s not  cover ed.   Not hi ng i n t hi s subsect i on 
shal l  be const r ued— 

 .  .  .   

( B)  as pr ohi bi t i ng or  r est r i ct i ng an ai r por t ,  t r ai n,  
or  bus t er mi nal  oper at or  f r om cont r act i ng t o pr ovi de 
pr ef er ent i al  access or  f aci l i t i es t o one or  mor e 
pr ovi der s of  pr e- ar r anged gr ound t r anspor t at i on 
ser vi ce .  .  .  .  

49 U. S. C.  § 14501( d) ( 3)  ( 2006) .   
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cr eat e t he pr obl ems associ at ed wi t h t he open syst em,  even t hough 

pr ear r anged ser vi ce by l i mousi nes does not  cause such pr obl ems.  

¶44 As t he Wussow cour t  not ed,  such ar bi t r ar y excl usi ons 

conf l i c t  wi t h t he r ul e under  § 114. 14( 3) ( b) 1 t hat  " [ t ] he publ i c 

may i n no case be depr i ved of  equal  and uni f or m use of  t he 

ai r por t . "   We t her ef or e det er mi ne t hat  pr ecl udi ng t axi s wi t hout  

Ai r por t  per mi t s f r om pr ovi di ng pr ear r anged ser vi ces conf l i c t s 

wi t h § 114. 14( 3) ( b) 1 and i s an i nval i d exer ci se of  t he Count y ' s  

aut hor i t y.   To t hat  ext ent ,  Or di nance 4. 05 i s i nval i d and 

t her ef or e unenf or ceabl e.  

I V 

¶45 We consi der  next  Wi l l i ams and Hegney' s ar gument s t hat  

by r equi r i ng t axi s t o have one of  a l i mi t ed number  of  per mi t s i n 

or der  t o do busi ness at  t he Ai r por t ,  Or di nance 4. 05 conf l i c t s 

wi t h Wi s.  St at .  §§ 133. 01,  349. 24,  and 194. 02.   

¶46 The essence of  t hei r  ar gument  under  § 133. 01 i s  t hat  

ever y s i ngl e Wi sconsi n st at ut e t hat  af f ect s economi c compet i t i on 

must  be i nt er pr et ed t hr ough t he l ens of  § 133. 01.   They ar gue 

t hat  t he sect i on " est abl i sh[ es]  a c l ear  publ i c pol i cy gover ni ng 

al l  r egul at or y agenci es i n t hi s  st at e t hat  r equi r es maxi mi zi ng 

economi c compet i t i on,  i ncl udi ng commer ci al  gr ound 

t r anspor t at i on,  subj ect  onl y t o t hose l i mi t s necessar y t o 

achi eve t he l egi s l at ur e' s goal s. "   They cont end t hat  t he 

deci s i on i n Cedar hur st  Ai r  Char t er ,  I nc.  v.  Waukesha Count y,  110 

F.  Supp.  2d 891 ( E. D.  Wi s.  2000) ,  and t hi s cour t ' s  deci s i on i n 

Amer i can Med.  Tr ansp.  of  Wi sconsi n,  I nc.  v.  Cur t i s- Uni ver sal ,  

I nc. ,  154 Wi s.  2d 135,  452 N. W. 2d 575 ( 1990) ,  war r ant  a br oad 



No.  2005AP2686 & 2005AP2687   

 

24 
 

appl i cat i on of  § 133. 01.   Thus,  t hey ar gue,  any r egul at i on must  

" empl oy t he l east  ant i compet i t i ve means t o achi eve any 

l egi s l at i vel y mandat ed goal . "  

¶47 The pet i t i oner s '  v i ew i s suppor t ed by nei t her  t he 

l anguage of  § 133. 01 nor  t he cases ci t ed.   Fur t her ,  t he 

pet i t i oner s '  v i ew woul d subj ect  t he enf or cement  of  any 

r egul at i on af f ect i ng compet i t i on t o l i t i gat i on r egar di ng t he 

r egul at i on' s ef f ect  on compet i t i on.   We t her ef or e decl i ne t o 

adopt  i t  her e.  

¶48 Chapt er  133 of  t he Wi sconsi n Code i s t i t l ed " Tr ust s 

and Monopol i es. "   The f i r st  sect i on of  t he chapt er ,  § 133. 01,  i s 

capt i oned " Legi s l at i ve I nt ent "  and st at es:  

The i nt ent  of  t hi s chapt er  i s t o saf eguar d t he publ i c 
agai nst  t he cr eat i on or  per pet uat i on of  monopol i es and 
t o f ost er  and encour age compet i t i on by pr ohi bi t i ng 
unf ai r  and di scr i mi nat or y busi ness pr act i ces whi ch 
dest r oy or  hamper  compet i t i on.   I t  i s  t he i nt ent  of  
t he l egi s l at ur e t hat  t hi s chapt er  be i nt er pr et ed i n a 
manner  whi ch gi ves t he most  l i ber al  const r uct i on t o 
achi eve t he ai m of  compet i t i on.   I t  i s  t he i nt ent  of  
t he l egi s l at ur e t o make compet i t i on t he f undament al  
economi c pol i cy of  t hi s st at e and,  t o t hat  end,  st at e 
r egul at or y agenci es shal l  r egar d t he publ i c i nt er est  
as r equi r i ng t he pr eser vat i on and pr omot i on of  t he 
maxi mum l evel  of  compet i t i on i n any r egul at ed i ndust r y 
consi st ent  wi t h t he ot her  publ i c i nt er est  goal s 
est abl i shed by t he l egi s l at ur e.  

( Emphasi s added) .  The sect i on expr essl y descr i bes t he 

l egi s l at ur e' s i nt ent  as appl y i ng t o t hi s chapt er  ( t hat  i s ,  

chapt er  133) ,  and nowher e st at es t hat  i t  i s  t he i nt ent  of  t he 

sect i on t hat  t he ent i r e Wi sconsi n Code be i nt er pr et ed i n l i ght  

of  § 133. 01.   Rat her ,  t he sect i on appl i es i n ci r cumst ances i n 

whi ch par t i es asser t  v i ol at i ons of  ant i t r ust  l aw.  
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¶49 The pet i t i oner s '  cont ent i on t hat  case l aw suppor t s t he 

v i ew t hat  § 133. 01 shoul d be used t o i nt er pr et  al l  s t at e act i ons 

r egul at i ng compet i t i on i s i ncor r ect .   The case l aw ci t ed by t he 

pet i t i oner s suppor t s t he v i ew t hat  § 133. 01 appl i es when a par t y 

br i ngs a cause of  act i on i n ant i t r ust .   Amer i can Medi cal  

Tr anspor t  i nvol ved a compl ai nt  f i l ed by t hr ee pr i vat e ambul ance 

compani es al l egi ng t hat  t he Ci t y of  Mi l waukee and f our  ot her  

pr i vat e ambul ance compani es had vi ol at ed § 133. 03 of  t he st at e 

ant i t r ust  l aw.  154 Wi s.  2d at  138.   The compl ai nt  concer ned a 

syst em t hat  gave t he f our  def endant  compani es pr i mar y 

r esponsi bi l i t y  f or  t he c i t y ' s ambul ance ser vi ce and r el egat ed 

t he pl ai nt i f f  compani es t o pr ovi di ng backup ser vi ce.   I d.  at  

139.   

¶50 The ci r cui t  cour t  gr ant ed t he def endant s '  mot i ons t o 

di smi ss on t he gr ound t hat  t he c i t y was aut hor i zed t o i mpl ement  

such a syst em under  home- r ul e aut hor i t y pur suant  t o Wi s.  St at .  

§ 62. 11( 5) .   I d.  at  141.   Thi s  cour t  r el i ed upon § 133. 01 i n 

consi der i ng whet her  § 62. 11( 5)  di d i n f act  aut hor i ze such 

" ant i compet i t i ve,  monopol i st i c r egul at i on. "   I d.  at  151.   I t  

det er mi ned t hat  under  § 133. 01,  " we shoul d not  l i ght l y r each t he 

concl usi on t hat  monopol y or  r est r ai nt  of  t r ade i s aut hor i zed by 

ext r aneous st at ut es t hat  do not  qui t e c l ear l y i ndi cat e t hat  

i nt ent . "  I d.  at  151- 52.   Thus,  i t  al l owed t he pl ai nt i f f s '  

ant i t r ust  sui t  t o move f or war d. 15 

                                                 
15 Wi s.  St at .  § 133. 03 no l onger  appl i es " t o ambul ance 

ser vi ce cont r act ed f or  under  ss.  59. 54( 1) ,  60. 565,  61. 64 and 
62. 133. "   Wi s.  St at .  § 133. 03( 4) .  
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¶51 I n Cedar hur st ,  t he pl ai nt i f f  c l ai med t hat  Waukesha 

Count y had conspi r ed wi t h t he oper at or  of  Waukesha Count y 

Ai r por t  t o monopol i ze t he mar ket  f or  ai r cr af t  f uel ,  i n v i ol at i on 

of  f eder al  ant i t r ust  l aws,  speci f i cal l y 15 U. S. C.  §§ 1- 2.  110 

F.  Supp.  2d at  892- 93.   The count y moved t o di smi ss,  asser t i ng 

t hat  t he c l ai ms wer e bar r ed by st at e act i on i mmuni t y.   I d.  

( c i t i ng Par ker  v.  Br own,  317 U. S.  341 ( 1943) ) .   Speci f i cal l y,  

t he count y st at ed t hat  i t  was i mmune on t he gr ound t hat  § 114. 14 

gave i t  wi de aut hor i t y t o engage i n ant i compet i t i ve conduct .  I n 

i t s consi der at i on of  whet her  t he l egi s l at ur e i nt ended t hat  

§ 114. 14 aut hor i ze t he count y ' s  conduct ,  t he cour t  r ecogni zed 

t hat  § 133. 01 r equi r es t hat  cour t s l i ber al l y i nt er pr et  st at ut es 

t o pr omot e compet i t i on.   I d.  at  895.   The cour t  det er mi ned t hat  

§ 114. 14 di d not  pr ovi de t he " ' c l ear  ar t i cul at i on of  a st at e 

pol i cy t o aut hor i ze ant i compet i t i ve conduct '  needed t o suppor t  

[ t he count y ' s]  def ense of  st at e act i on i mmuni t y. "  I d.  at  895 

( quot i ng Ci t y of  Col umbi a v.  Omni  Out door  Adver . ,  I nc. ,  499 U. S.  

365,  372 ( 1991) ) .  

¶52 Bot h Amer i can Medi cal  Tr anspor t  and Cedar hur st  

i nvol ved causes of  act i on under  ant i t r ust  l aw.  I n each case,  

§ 133. 01 was used as an i nt er pr et i ve t ool  i n det er mi ni ng whet her  

a st at ut e had aut hor i zed t he r egul at i on t hat  f or med t he basi s of  

t he ant i t r ust  act i on.   I n cont r ast  t o Amer i can Medi cal  

Tr anspor t ,  i n whi ch pl ai nt i f f s al l eged vi ol at i ons of  § 133. 03,  

and i n cont r ast  t o Cedar hur st ,  wher e pl ai nt i f f s al l eged 

vi ol at i ons of  t he Sher man Ant i t r ust  Act ,  Wi l l i ams and Hegney' s  
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onl y asser t i on of  a v i ol at i on of  ant i t r ust  l aws comes f r om i t s 

i nvocat i on of  § 133. 01. 16 

¶53 The pet i t i oner s concede t hat  t hei r  v i ew of  § 133. 01 

does not  gi ve r i se t o an i ndependent  cause of  act i on.   However ,  

t hat  asser t i on bel i es t he pot ent i al  sweep of  t hei r  

i nt er pr et at i on of  § 133. 01.   I n t he pet i t i oner s '  v i ew,  because 

t her e i s some l ess r est r i ct i ve al t er nat i ve t o t he Or di nance 

consi st ent  wi t h t he goal s of  t he st at ut es t hat  aut hor i ze t he 

Or di nance,  t he Or di nance conf l i c t s wi t h t he st at ut es as a mat t er  

of  l aw.  

¶54 As t he At t or ney Gener al  not es i n an ami cus br i ef ,  

ever y f or m of  economi c r egul at i on r est r ai ns t r ade t o some 

degr ee.   However ,  t he pet i t i oner s '  t heor y woul d al l ow as a 

def ense t o any enf or cement  act i on of  any such r egul at i on t he 

c l ai m t hat  t her e i s a l ess r est r i ct i ve al t er nat i ve consi st ent  

wi t h t he st at ut e aut hor i z i ng t he r egul at i on.   Thus,  even i f  

§ 133. 01 does not  gi ve r i se t o a cause of  act i on i n i t s own 

r i ght ,  t he pet i t i oner s '  t heor y has t he pot ent i al  t o pr eci pi t at e 

l i t i gat i on acr oss ever y ar ea of  economi c r egul at i on i n t he 

st at e.   I n t hei r  v i ew,  any t i me a par t y i s c i t ed f or  a v i ol at i on 

of  a r egul at i on,  t hat  par t y coul d asser t  t hat  t he r egul at i on i s 

unenf or ceabl e because t her e i s a l ess r est r i ct i ve al t er nat i ve 

consi st ent  wi t h t he goal s of  t he st at ut e aut hor i z i ng t he 

Or di nance.  

                                                 
16 We not e,  t oo,  t hat  § 133. 01 expr essl y appl i es t o " st at e 

r egul at or y agenci es. "   We decl i ne t o addr ess whet her  Mi l waukee 
Count y i s a st at e r egul at or y agency under  § 133. 01.  
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¶55 The Supr eme Cour t  not ed i n Exxon Cor p.  v.  Gover nor  of  

Mar yl and t hat  " i f  an adver se ef f ect  on compet i t i on wer e,  i n and 

of  i t sel f ,  enough t o r ender  a st at e st at ut e i nval i d,  t he St at es'  

power  t o engage i n economi c r egul at i on woul d be ef f ect i vel y 

dest r oyed. "   437 U. S.  117,  133 ( 1978) .   As a cor ol l ar y,  we coul d 

add t hat  i f  a r egul at i on' s adver se ef f ect  on compet i t i on al l owed 

an af f i r mat i ve def ense t hat  l ess r est r i ct i ve means wer e 

avai l abl e,  t hi s st at e' s power  t o engage i n economi c r egul at i on 

woul d be hobbl ed.   We t her ef or e det er mi ne t hat  Or di nance 4. 05 

does not  conf l i c t  wi t h § 133. 01.   

¶56 The pet i t i oner s '  ar gument  t hat  Or di nance 4. 05 

conf l i c t s wi t h Wi s.  St at .  § 349. 24 i s al so unavai l i ng.  Under  

t hat  sect i on,  c i t y counci l s and vi l l age and t own boar ds may 

r egul at e and l i cense t axi s and dr i ver s.   Wi s.  St at .  

§ 349. 24( 1) . 17  Fur t her ,  t axi s and dr i ver s l i censed by any ci t y,  
                                                 

17 Wi s.  St at .  § 349. 24 pr ovi des i n r el evant  par t :  

Aut hor i t y t o l i cense t axi cab oper at or s and t axi cabs.  
( 1)  The counci l  of  any c i t y and ever y v i l l age or  t own 
boar d may:  

( a)  Regul at e and l i cense chauf f eur s and oper at or s of  
t axi cabs used f or  hi r e;  

( b)  Regul at e and l i cense t he t axi cab busi ness by 
l i censi ng each t axi cab used f or  hi r e;  

( c)  Pr ohi bi t  any per son f r om oper at i ng any mot or  
vehi c l e f or  t axi cab pur poses upon t he hi ghways of  t he 
c i t y,  v i l l age or  t own unl ess t he per son i s l i censed as 
a chauf f eur  and oper at or  and unl ess t he t axi cab 
busi ness i s l i censed by t he l i censi ng of  each t axi cab;  

( d)  Revoke any l i cense ment i oned i n t hi s sect i on when 
i n i t s j udgment  t he publ i c saf et y so r equi r es.  
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v i l l age or  t own may not  be r equi r ed t o pr ocur e such a l i cense 

" i n any ot her  muni ci pal i t y f or  t he pur pose of  car r y i ng t axi  

passenger s f or  hi r e f r om one muni ci pal i t y t o anot her . "  

Wi s.  St at .  § 349. 24( 2) .  The pet i t i oner s ar gue t hat  t he 

r equi r ement  under  Or di nance 4. 05( 3) ( b) ( 3)  t hat  t axi s doi ng 

busi ness at  t he Ai r por t  have an Ai r por t  per mi t  conf l i c t s wi t h 

§ 349. 24( 2) ,  and i s t her ef or e unenf or ceabl e.  

¶57 The pet i t i oner s '  v i ew i s cont r ar y t o t he ver y wor ds of  

t he st at ut e.   As t he cour t  of  appeal s her e expl ai ned,  § 349. 24 

makes no ment i on of  count i es or  ai r por t s.  295 Wi s.  2d 389,  ¶21.  

Fur t her ,  Wi s.  St at .  § 349. 01 pr ovi des t hat  wor ds used i n chapt er  

349 ar e used i n t he same sense as t hose wor ds ar e def i ned i n 

Wi s.  St at .  § 340. 01.  Sect i on 340. 01( 36m)  st at es t hat  

" ' [ m] uni c i pal i t y '  means ci t y,  v i l l age or  t own. "   Nei t her  t he 

count y nor  t he Ai r por t  i s  a muni ci pal i t y under  t hi s def i ni t i on.  

Thus,  t he r est r i ct i ons i n § 349. 24( 2)  t hat  pr event  

" muni ci pal i t i es"  f r om r equi r i ng l i censes f r om t axi s and dr i ver s  

wi t h l i censes f r om ot her  muni ci pal i t i es do not  per t ai n t o t he 

per mi t s r equi r ed under  Or di nance 4. 05,  f or  nei t her  t he Count y 

nor  t he Ai r por t  i s  a muni ci pal i t y i n t he r el evant  sense.  

                                                                                                                                                             
( 2)  Any per son l i censed by any ci t y,  v i l l age or  t own 
as a chauf f eur  and oper at or  shal l  not  be r equi r ed t o 
pr ocur e ei t her  a chauf f eur ' s and oper at or ' s l i cense or  
a t axi cab l i cense i n any ot her  muni ci pal i t y f or  t he 
pur pose of  car r y i ng t axi cab passenger s f or  hi r e f r om 
one muni ci pal i t y t o anot her ,  but  t hi s except i on does 
not  per mi t  t he chauf f eur  or  oper at or  t o oper at e a 
t axi cab whol l y wi t hi n t he l i mi t s of  any muni ci pal i t y 
i n whi ch t he chauf f eur  or  oper at or  i s not  l i censed.   
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¶58 We al so agr ee wi t h t he cour t  of  appeal s t hat  t he 

pur pose of  § 349. 24 i s t o al l ow t axi s and dr i ver s t o convey 

passenger s t hr ough ci t i es,  t owns,  and vi l l ages wi t hout  havi ng t o 

obt ai n a l i cense i n each one.  295 Wi s.  2d 389,  ¶21.   I n 

cont r ast ,  t he per mi t  r equi r ement  of  Or di nance 4. 05( 3) ( b) ( 3)  i s 

t o pr omot e ef f i c i ent  and saf e gr ound t r anspor t at i on at  t he 

Ai r por t .   Regul at i ons pr omot i ng t hi s goal  ar e wi t hi n t he 

Count y ' s pur vi ew under  § 114. 14( 1)  and Town of  Lake.  259 Wi s.  at  

231.   Thus,  we det er mi ne t hat  § 349. 24 does not  conf l i c t  wi t h 

Or di nance 4. 05.   

¶59 The pet i t i oner s '  f i nal  st at ut or y ar gument  i s based on 

§ 194. 02.   That  sect i on st at es:   

I t  i s  t he i nt ent  of  t he l egi s l at ur e t o r emove t he 
economi c r egul at i ons whi ch l i mi t  mot or  car r i er  
oper at i ons i n t he st at e.   The l egi s l at ur e i nt ends t o 
l et  t he mar ket  pr omot e compet i t i ve and ef f i c i ent  
t r anspor t at i on ser vi ces,  whi l e mai nt ai ni ng t he saf et y 
r egul at i ons necessar y t o pr ot ect  t he wel f ar e of  t he 
t r avel i ng and shi ppi ng publ i c.   I t  i s  t he i nt ent  of  
t he l egi s l at ur e t hat  t hi s chapt er  be i nt er pr et ed i n a 
manner  whi ch gi ves t he most  l i ber al  const r uct i on t o 
achi eve t he ai m of  a saf e,  compet i t i ve t r anspor t at i on 
i ndust r y.  

The pet i t i oner s mai nt ai n t hat  t he st at ement  of  i nt ent  t o pr omot e 

" compet i t i ve and ef f i c i ent  t r anspor t at i on ser vi ces"  i n § 194. 02 

ext ends t o t he r egul at i on of  t axi s.   They ar gue t hat  t he 

l anguage of  § 194. 02 r equi r es t hat  r egul at i on of  any 

t r anspor t at i on ser vi ces be " t he mi ni mum necessar y t o achi eve t he 

ot her  goal s t he l egi s l at ur e has adopt ed. "   Because Or di nance 

4. 05 i s not  t he mi ni mum r egul at i on necessar y t o achi eve ot her  
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l egi s l at i ve goal s,  t he pet i t i oner s c l ai m t hat  t he Or di nance i s  

unenf or ceabl e on t he gr ound t hat  i t  cont r adi ct s § 194. 02.  

¶60 Thei r  ar gument ,  however ,  i s  bel i ed by t he expr ess 

scope of  chapt er  194.   The ver y f i r st  subsect i on of  t he chapt er ,  

§ 194. 01( 1) ,  speci f i cal l y excl udes t axi s f r om t he def i ni t i on of  

" common mot or  car r i er . "   I t  st at es:  

" Common mot or  car r i er "  means any per son who hol ds 
hi msel f  or  her sel f  out  t o t he publ i c as wi l l i ng t o 
under t ake f or  hi r e t o t r anspor t  passenger s by mot or  
vehi c l e bet ween f i xed end poi nt s or  over  a r egul ar  
r out e upon t he publ i c hi ghways or  pr oper t y over  
r egul ar  or  i r r egul ar  r out es upon t he publ i c hi ghways.  
The t r anspor t at i on of  passenger s i n t axi cab ser vi ce 
 .  .  .  shal l  not  be const r ued as bei ng t hat  of  a 
common mot or  car r i er .  

( Emphasi s added. )   The ot her  t wo t ypes of  vehi c l es cover ed by 

t he sect i on ( " cont r act  mot or  car r i er "  and " pr i vat e mot or  

car r i er " )  do not  i ncl ude t axi s,  f or  bot h ar e def i ned as 

t r anspor t i ng pr oper t y r at her  t han passenger s. 18 

¶61 The pet i t i oner s ar gue t hat  § 194. 02' s st at ement  of  

i nt ent  " t o l et  t he mar ket  pr omot e compet i t i ve and ef f i c i ent  

t r anspor t at i on ser vi ces"  i s not  speci f i c  t o mot or  car r i er s,  and 

t her ef or e appl i es t o r egul at i ons r egar di ng t axi s .   However ,  t hat  

st at ement  f ol l ows a sent ence speci f i cal l y st at i ng t hat  t he 

i nt ent  of  t he l egi s l at ur e i s t o r emove r egul at i ons " whi ch l i mi t  

mot or  car r i er  oper at i ons"  ( emphasi s added) .   Thus,  one sent ence 

i n a st at ement  of  l egi s l at i ve i nt ent  r ef er s t o " t r anspor t at i on 

ser vi ces, "  whi l e t he r est  of  t he chapt er  expr essl y excl udes 

                                                 
18 Wi s.  St at .  §§ 194. 01( 2) ,  ( 11) .   
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t axi s f r om i t s scope.   Thi s i s s i mpl y not  a suf f i c i ent  

f oundat i on t o concl ude t hat  any r egul at i on of  t axi s must  be t he 

l east  r est r i ct i ve t o compet i t i on consi st ent  wi t h l egi s l at i ve 

goal s,  as t he pet i t i oner s c l ai m.   We t her ef or e det er mi ne t hat  

t he Or di nance does not  conf l i c t  wi t h § 194. 02.  

¶62 Accor di ngl y,  we concl ude t hat  t he r equi r ement  under  

Or di nance 4. 05 t hat  t axi s have one of  a l i mi t ed number  of  

per mi t s i n or der  t o do busi ness at  t he Ai r por t  does not  conf l i c t  

wi t h Wi s.  St at .  §§ 133. 01,  349. 24,  or  194. 02.  Sect i on 133. 01 

does not  gi ve r i se t o an i ndependent  cause of  act i on,  § 349. 24 

does not  appl y t o count i es or  ai r por t s,  and t axi s ar e expl i c i t l y  

excl uded f r om t he scope of  chapt er  194.  

¶63 Fi nal l y,  t he pet i t i oner s asser t  t hat  t he r est r i ct i on 

on pr ear r anged t axi  ser vi ce i n Or di nance 4. 05 i s an 

unconst i t ut i onal  i nt er f er ence wi t h i nt er st at e commer ce.   

However ,  i t  i s  f undament al  t hat  a cour t  shoul d not  r each a 

const i t ut i onal  quest i on unl ess i t  i s  essent i al  t o t he 

det er mi nat i on of  t he case bef or e i t .   Kol l asch v.  Adamany,  104 

Wi s.  2d 552,  561,  313 N. W. 2d 47 ( 1981) .   Because we det er mi ne 

t hat  by pr ohi bi t i ng t axi s wi t hout  Ai r por t  per mi t s f r om accept i ng 

pr ear r anged f ar es,   Or di nance 4. 05 conf l i c t s wi t h § 114. 14 and 

t o t hat  ext ent  i s i nval i d and unenf or ceabl e,  we do not  r each t he 

const i t ut i onal  quest i on.  

V 

¶64 I n sum,  we det er mi ne t hat  Or di nance 4. 05,  whi ch 

pr ohi bi t s t axi s wi t hout  Ai r por t  per mi t s f r om maki ng pr ear r anged 

pi ckups,  conf l i c t s wi t h t he r equi r ement  under  § 114. 14 t hat  t he 
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publ i c have equal  access t o ai r por t  ser vi ces,  and t o t hat  ext ent  

i s i nval i d and unenf or ceabl e.  However ,  we det er mi ne t hat  

Or di nance 4. 05 does not  conf l i c t  wi t h Wi s.  St at .  §§ 133. 01,  

349. 24,  and 194. 02.   Because our  deci s i on r est s on st at ut or y 

gr ounds,  we do not  r each t he quest i on of  whet her  t he 

r est r i ct i ons on pr ear r anged t axi  ser vi ce i n Or di nance 4. 05 

i mper mi ssi bl y i nt er f er e wi t h i nt er st at e commer ce.   Accor di ngl y,  

we r ever se t he cour t  of  appeal s ,  and r emand t he cause t o t he 

c i r cui t  cour t  wi t h i nst r uct i ons t o vacat e t he j udgment s of  

convi ct i on.  

By the Court.—t he deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t .  
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¶65 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s case 

i nt er pr et s Mi l waukee Count y ' s power  t o r egul at e gr ound 

t r anspor t at i on at  Gener al  Mi t chel l  I nt er nat i onal  Ai r por t .   

Al t hough I  mi ght  seek changes t o Mi l waukee Count y ' s Or di nance 

4. 05 i f  I  wer e a member  of  t he Mi l waukee Count y Boar d,  t hi s 

cour t  shoul d not  f or ce changes t o t he or di nance unl ess t her e i s 

ver y c l ear  pr oof  t hat  t he or di nance i s i nval i d.   Because I  am 

not  per suaded t hat  t he pet i t i oner s have sat i sf i ed t hei r  bur den 

t o est abl i sh i nval i di t y,  I  r espect f ul l y di ssent .  

I  

¶66 The Wi sconsi n Legi s l at ur e has gi ven l ocal  gover nment s 

br oad power s t o " const r uct ,  i mpr ove,  equi p,  mai nt ai n and 

oper at e"  an ai r por t .   Wi s.  St at .  § 114. 14( 1) .   " The gover ni ng 

body of  a c i t y,  v i l l age,  t own or  count y may adopt  r egul at i ons,  

and est abl i sh f ees or  char ges f or  t he use of  such ai r por t . "   I d.  

¶67 Pur suant  t o t he aut hor i t y gr ant ed t o Mi l waukee Count y 

by t hi s st at ut e,  t he Count y Boar d adopt ed Mi l waukee Count y 

Or di nance 4. 05.   The or di nance pr ovi des i n par t :  

( 1)  Pur pose.  The pur pose and i nt ent  of  t hi s 
sect i on i s t o r egul at e al l  commer ci al  gr ound 
t r anspor t at i on i ncl udi ng pr er eser ved ( r eser vat i on)  
ser vi ce,  by t he i ssuance of  per mi t ( s)  t o bot h t hose 
owni ng or  oper at i ng a commer ci al  gr ound t r anspor t at i on 
ser vi ce and t hose dr i v i ng commer ci al  gr ound 
t r anspor t at i on vehi c l es at  Gener al  Mi t chel l  
I nt er nat i onal  Ai r por t .   Pr er eser ved ( r eser vat i on)  
ser vi ce means gr ound t r anspor t at i on t hat  i s cont r act ed 
f or  pr i or  t o t he act ual  t i me passenger s ar e pi cked up.  

.  .  .  .   

( 3)  Taxi cabs.  
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( a)  Def i ni t i on.  " Taxi cab"  under  t hi s sect i on i s 
a mot or  vehi c l e r egul ar l y engaged i n t he busi ness of  
car r y i ng passenger s f or  hi r e,  wi t h heat i ng and ai r  
condi t i oni ng,  be i n good oper at i ng condi t i on,  met er ed,  
and not  oper at ed on an af f i xed r out e.  

( b)  Li cense,  per mi t s,  f ees.  

( 1)  An owner  or  oper at or  of  a t axi cab shal l  
not  do busi ness or  at t empt  t o do busi ness on 
Gener al  Mi t chel l  I nt er nat i onal  Ai r por t  unl ess 
such owner  or  oper at or  has been l i censed as owner  
or  oper at or  of  a t axi cab busi ness by any ci t y,  
v i l l age or  t own consi st ent  wi t h Wi s.  St at s.  § 
349. 24,  and unl ess such l i cense r emai ns i n f ul l  
f or ce and ef f ect .  

.  .  .  .   

( 3) ( a)  On and af t er  Sept ember  1,  1990,  t axi cab 
owner  per mi t s wi l l  be i ssued onl y t o t hose owner s 
whose vehi c l e( s)  have been per mi t t ed dur i ng t he per i od 
Oct ober  1,  1989,  t hr ough Jul y 5,  1990.   Taxi cab owner  
per mi t s must  be r enewed and r emai n i n f ul l  f or ce and 
ef f ect  on a cont i nuous basi s,  i n accor dance wi t h 
subpar agr aph ( b)  bel ow.   I n t he event  an owner  does 
not  r enew t he t axi cab owner  per mi t  pr i or  t o t he annual  
dat es pr escr i bed her ei n bel ow,  t hat  owner  shal l  
f or f ei t  hi s/ her  pr i v i l ege t o oper at e at  t he ai r por t .   
At  such t i me t hat  t he t ot al  number  of  t axi cab per mi t s 
i ssued decr eases bel ow f i f t y ( 50) ,  addi t i onal  per mi t s,  
t o mai nt ai n t he t ot al  i ssued at  f i f t y  ( 50) ,  wi l l  be 
i ssued t o t hose t axi cab owner s who ar e on t he wai t i ng 
l i s t .   Per mi t s wi l l  be i ssued based upon dat e of  
r equest  on t he wai t i ng l i s t .   I n t he event  of  
ext r aor di nar y c i r cumst ances,  i . e.  l ar ge convent i ons,  
i ncl ement  weat her  or  i nabi l i t y  of  t he per mi t t ed 
t axi cab f l eet  t o meet  i mmedi at e passenger  demand,  t he 
ai r por t  di r ect or  or  hi s/ her  desi gnat ed r epr esent at i ve 
i s aut hor i zed t o r equest  t empor ar y t axi cab ser vi ce 
f r om l ocal  pr ovi der s i n or der  t o meet  such 
ext r aor di nar y demand.   Addi t i onal  t axi cabs wi l l  f ol l ow 
al l  pol i c i es,  r ul es and r egul at i ons per t ai ni ng t o t he 
oper at i on of  t axi cabs at  Gener al  Mi t chel l  
I nt er nat i onal  Ai r por t .  

.  .  .  .   
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( 5)  Any per son who i s not  i n possessi on of  t he 
necessar y per mi t s r equi r ed under  t hi s sect i on and who 
oper at es a t axi cab at  Gener al  Mi t chel l  I nt er nat i onal  
Ai r por t  i n such a manner  as t o const i t ut e doi ng 
busi ness,  or  who at t empt s t o do busi ness t her eon 
shal l ,  wi t hout  l i mi t at i on because of  enumer at i on,  be 
deemed t o be i n v i ol at i on of  chapt er  4 of  t he Code.   A 
t axi cab dr i ver  ent er i ng upon Gener al  Mi t chel l  
I nt er nat i onal  Ai r por t  f or  t he sol e pur pose of  
di schar gi ng a t axi cab pat r on at  sai d ai r por t  shal l  not  
be deemed t o be doi ng busi ness t her eon i f ,  af t er  
di schar gi ng sai d passenger ,  he/ she shal l  i mmedi at el y 
l eave t he ai r por t  pr emi ses.  

Mi l waukee Count y,  WI ,  Code of  Gener al  Or di nances,  ch.  4 ( 2006)  

( emphasi s added) .  

¶68 Per sons chal l engi ng t hi s or di nance have a heavy 

bur den.   The pol i ce power  of  t he st at e,  exer ci sed by 

muni ci pal i t i es under  t he aut hor i t y of  t he l egi sl at ur e,  ext ends 

t o t he publ i c  saf et y,  heal t h,  mor al s,  and gener al  wel f ar e.   

Hi ghway 100 Aut o Wr ecker s,  I nc.  v.  Ci t y of  West  Al l i s ,  6 

Wi s.  2d 637,  643,  96 N. W. 2d 85 ( 1959) ,  r ehear i ng deni ed,  6 

Wi s.  2d 637,  97 N. W. 2d 423 ( 1959) .   The pol i ce power  embr aces 

r egul at i ons desi gned t o pr omot e t he publ i c conveni ence or  

gener al  pr osper i t y.   Cour t esy Cab Co.  v .  Johnson,  10 

Wi s.  2d 426,  432,  103 N. W. 2d 17 ( 1960) .   " Thi s cour t  has of t en 

r ecogni zed t he pr i nci pl e t hat  t he cour t  wi l l  not  i nt er f er e wi t h 

t he exer ci se of  pol i ce power  by a muni ci pal i t y unl ess t he 

i l l egal i t y of  t he exer ci se i s c l ear . "   Hi ghway 100 Aut o 

Wr ecker s,  6 Wi s.  2d at  643.   " I f  t her e ar e any r easons whi ch can 

f ai r l y have wei ght ,  t he r easons f or  a gi ven or di nance ar e f or  

t he l egi s l at i ve body and not  f or  t he cour t s. "   Cour t esy Cab,  10 

Wi s.  2d at  432.    
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¶69 The count y " does not  have t he bur den of  pr ovi ng t he 

val i di t y of  i t s  or di nance .  .  .  .   Rat her ,  [ a chal l enger ]  has 

t he bur den of  showi ng i t s i nval i di t y. "   St at e ex r el .  B' nai  

B' r i t h Found.  v.  Wal wor t h Count y Bd.  of  Adj ust ment ,  59 

Wi s.  2d 296,  307,  208 N. W. 2d 113 ( 1973) .   " [ W] her e a muni ci pal  

body enact s r egul at i ons pur suant  t o aut hor i t y  expr essl y gr ant ed,  

al l  pr esumpt i ons ar e i n f avor  of  i t s  val i di t y,  and any per son 

at t acki ng i t  must  make t he f act  of  i t s  i nval i di t y c l ear l y 

appear . "   St at e ex r el .  Newman v.  Pagel s,  212 Wi s.  475,  250 N. W.  

430 ( 1933) .  

¶70 The maj or i t y opi ni on car ef ul l y expl ai ns t he hi st or y 

and pur pose of  t he Count y or di nance.   See maj or i t y op. ,  ¶¶7,  8,  

9,  11,  32,  33,  34,  35,  36,  and 37.   Thi s i s summar i zed wel l  i n 

t he f ol l owi ng sent ences:  

Si nce t he adopt i on of  Or di nance 4. 05,  t he 
pr obl ems of  t he open syst em have abat ed.   The t i me 
t hat  t axi s must  wai t  f or  f ar es has decr eased,  and t he 
t i me t hat  passenger s must  wai t  f or  cur bsi de t axi  
ser vi ce has decr eased.   The cap on t axi  per mi t s has 
r educed t he congest i on pr obl ems,  and t axi s no l onger  
spi l l  i nt o t he Ai r por t  r oadway t o cr eat e a hazar d f or  
ot her  Ai r por t  t r af f i c .  

I d. ,  ¶11.  

¶71 Sur pr i s i ngl y,  t he maj or i t y i nval i dat es t he or di nance 

i n par t  i n spi t e of  t hi s success.  

I I  

¶72 To suppor t  t hei r  at t ack on Or di nance 4. 05,  pet i t i oner s 

poi nt  t o Wi s.  St at .  § 114. 14( 3) ( b) 1. :  " ( b)  The exer ci se of  

aut hor i t y by t he ai r por t  commi ssi on under  par .  ( a)  shal l  be 

subj ect  t o al l  of  t he f ol l owi ng condi t i ons:  1.  The publ i c may i n 
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no case be depr i ved of  equal  and uni f or m use of  t he ai r por t . "   

( Emphasi s added. )   They cont end t hat  Or di nance 4. 05( 3) ( b) ( 5) ,  

pr ohi bi t i ng t he oper at i on of  a t axi cab at  Gener al  Mi t chel l  

I nt er nat i onal  Ai r por t  wi t hout  a per mi t ,  v i ol at es t he st at ut or y 

r ul e on " equal  and uni f or m use of  t he ai r por t "  i f  t he t axi cab 

mer el y pi cks up passenger s on a " pr ear r anged"  or  " pr er eser ved"  

basi s.   They ar gue t hat  i t  i s  not  wi t hi n t he Count y ' s aut hor i t y 

t o t r eat  t axi s wi t hout  per mi t s di f f er ent l y f r om l uxur y 

l i mousi nes ( whi ch ar e not  r equi r ed t o have ai r por t  per mi t s)  wi t h 

r espect  t o pr ovi di ng pr ear r anged ser vi ce at  t he Ai r por t .   See 

maj or i t y op. ,  ¶19.    

¶73 They al so ar gue t hat  i t  i s  not  wi t hi n t he Count y ' s 

aut hor i t y t o r equi r e t axi s t o have one of  a l i mi t ed number  ( 50)  

of  Ai r por t  per mi t s t o do busi ness at  t he Ai r por t .   I d.   

Accor di ng t o pet i t i oner s,  " [ f ] or bi ddi ng t he pr ovi s i on of  

[ pr er eser ved]  ser vi ce [ by t axi s wi t hout  per mi t s]  ser ves onl y t o 

pr ot ect  t he f avor ed 50 Mi l waukee t axi s and t he pr ovi der s of  mor e 

expensi ve pr er eser ved ser vi ces f r om compet i t i on. "  

¶74 Bef or e r espondi ng t o t hese ar gument s,  i t  i s  hel pf ul  t o 

under st and t he hi st or y of  t he l anguage at  i ssue.   The pr esent  

sent ence,  " The publ i c may i n no case be depr i ved of  equal  and 

uni f or m use of  t he ai r por t , "  Wi s.  St at .  § 114. 14( 3) ( b) 1. ,  f i r st  

appear ed i n our  st at ut es i n s l i ght l y di f f er ent  f or m i n 1943.   

See § 15,  ch.  269,  Laws of  1943.   Newl y cr eat ed § 114. 14( 3)  gave 

ai r por t  commi ssi ons cer t ai n power s,  i ncl udi ng t he power  t o 

" cont r act  wi t h pr i vat e par t i es f or  t he oper at i on of  t he ai r por t ,  

i ncl udi ng al l  necessar y ar r angement s f or  t he i mpr ovement  and 
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equi pment  and successf ul  oper at i on t her eof .   Pr ovi ded,  t hat  i n 

no case shal l  t he publ i c be depr i ved of  equal  and uni f or m use of  

t he ai r por t . "   Wi s.  St at .  § 114. 14( 3)  ( 1943) .  

¶75 Legi s l at i ve Ref er ence Bur eau dr af t i ng r ecor ds f or  1943 

S. B.  123,  t he sour ce of  Chapt er  269,  do not  expl ai n t hi s 

pr ovi so.   Al t hough t he dr af t i ng r ecor ds ar e i ncompl et e,  t hey 

show t hat  t he bi l l  went  t hr ough si gni f i cant  dr af t i ng changes 

bef or e i nt r oduct i on.   At  some poi nt ,  t he bi l l  dr af t er  appear s t o 

have bor r owed l anguage f r om t he Uni f or m Ai r por t s Act ,  

pr omul gat ed by t he Nat i onal  Conf er ence of  Commi ssi oner s on 

Uni f or m St at e Laws i n 1935.    

¶76 For  i nst ance,  Sect i on 5 of  t he Uni f or m Ai r por t s Act  

r eads i n par t :  

 Sect i on 5.  Aut hor i t y t o Equi p,  I mpr ove,  Est abl i sh 
Fees and Char ges and Lease. ——Count i es,  muni ci pal i t i es,  
or  ot her  pol i t i cal  subdi v i s i ons of  t hi s st at e whi ch 
have est abl i shed or  may her eaf t er  est abl i sh ai r por t s 
or  l andi ng f i el ds,  or  whi ch acqui r e,  l ease,  or  set  
apar t  r eal  pr oper t y f or  such pur pose or  pur poses,  ar e 
her eby aut hor i zed:  

 ( a)  t o const r uct ,  equi p,  i mpr ove,  mai nt ai n,  and 
oper at e t he same,  or  t o vest  aut hor i t y f or  t he 
const r uct i on,  equi pment ,  i mpr ovement ,  mai nt enance,  and 
oper at i on t her eof ,  i n an of f i cer ,  boar d or  body of  
such pol i t i cal  subdi v i s i on.  .  .  .   

 .  .  .  .   

 ( c)  t o l ease f or  a t er m not  exceedi ng [   ]  year s 
such ai r por t s or  l andi ng f i el ds t o pr i vat e par t i es f or  
oper at i on,  or  t o l ease or  ass i gn f or  a t er m not  
exceedi ng [   ]  year s t o pr i vat e par t i es f or  oper at i on 
space,  ar ea,  i mpr ovement s,  and equi pment  on such 
ai r por t s or  l andi ng f i el ds,  pr ov i ded i n each case t hat  
i n so doi ng t he publ i c i s not  depr i ved of  i t s  
r i ght f ul ,  equal  and uni f or m use t her eof .  
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Handbook of  t he Nat i onal  Conf er ence of  Commi ssi oner s on Uni f or m 

St at e Laws and Pr oceedi ngs of  t he For t y- Fi f t h Annual  Conf er ence,  

Uni f or m Ai r por t s Act  216- 17 ( 1935)  ( emphasi s added) . 1  The 

under scor ed wor ds wer e subst ant i al l y  i ncor por at ed i nt o 

Wi s.  St at .  § 114. 14( 3)  ( 1943) .  

 ¶77 Admi t t edl y,  t he l anguage of  our  st at ut e i s somewhat  

br oader  t han t he l anguage of  t he uni f or m l aw.   Thi s hel ps t o 

expl ai n t he comment  i n Wussow v.  Gai da,  251 Wi s.  328,  331,  29 

N. W. 2d 42 ( 1947) ,  t hat  " no di st i nct i on bet ween pr i vat e or  

per sonal  and commer ci al  use can be r ead i nt o t he c l ear  wor ds of  

t he st at ut e. "   Yet ,  t he Wussow deci s i on——whi ch i s v i t al  t o 

pet i t i oner s '  ar gument ——was i nf l uenced by mor e t han t he l anguage 

of  t he st at ut e.   Bot h t he st at ut e and Wussow wer e i nf l uenced by 

cont empor ar y pr act i ces.  

¶78 I n a 1941 ar t i cl e,  John M.  Hunt er ,  Jr . ,  an at t or ney 

f or  t he Ci v i l  Aer onaut i cs Admi ni st r at i on of  t he Uni t ed St at es 

Depar t ment  of  Commer ce,  wr ot e:  

 The pr i nci pal  l egal  devel opment s of  i nt er est  i n 
t he f i el d of  ai r por t  oper at i on dur i ng t he l ast  year  
[ 1940]  wer e wi t h r egar d t o t he l easi ng of  muni ci pal  
ai r por t s or  ai r por t  f aci l i t i es t o pr i vat e per sons and 
t he gr ant  by c i t i es of  ai r por t  oper at i ng pr i v i l eges.   
These devel opment s i ncl uded t he adopt i on of  sever al  
c i t y r esol ut i ons aut hor i z i ng ai r por t  l eases and gr ant s 
of  pr i v i l eges and concessi ons .  .  .  .  

 I n addi t i on t o t hese devel opment s,  t her e have 
been t hr ee cases i n whi ch i nf or mal  compl ai nt  has been 
made t o t he Ci vi l  Aer onaut i cs Aut hor i t y of  v i ol at i on 
of  t he excl usi ve r i ght  pr ovi s i on of  Sect i on 303 of  t he 

                                                 
1 See al so Ga.  Code Ann.  § 6- 3- 25( 3)  ( 1995) ;  S. C.  Code Ann.  

§ 55- 9- 190( 3)  ( 1992) ;  Ut ah Code Ann.  § 72- 10- 207( 1) ( c)  ( 2001) .  
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Ci vi l  Aer onaut i cs Act  of  1938,  whi ch r eads:  " Ther e 
shal l  be no excl usi ve r i ght  f or  t he use of  any l andi ng 
ar ea or  ai r  navi gat i on f aci l i t y  upon whi ch Feder al  
f unds have been expended. "   I n al l  of  t hese cases t he 
compl ai nt  was t hat  t he c i t y i n quest i on had gr ant ed a 
pr i vat e oper at or  an excl usi ve r i ght  t o conduct  
commer ci al  f l y i ng act i v i t i es at  t he muni ci pal  ai r por t ,  
i ncl udi ng oper at i on of  a f l y i ng school  and a char t er  
f l y i ng ser vi ce.  

John M.  Hunt er ,  Jr . ,  Ai r por t  Legal  Devel opment s of  I nt er est  t o 

Muni ci pal i t i es——1940,  The Jour nal  of  Ai r  Law and Commer ce 153 

( Vol .  XI I ,  1941)  ( c i t at i on omi t t ed) .  

 ¶79 Hunt er ' s ar t i c l e was pr esci ent ,  f or  i t  ant i c i pat ed t he 

ver y f act s of  t he Wussow case.   Wussow ent er ed i nt o a l ease t o 

oper at e t he Shawano Muni ci pal  Ai r por t  and t o " have sol e char ge 

of  sai d ai r por t . "   Wussow,  251 Wi s.  at  329- 30.   Gai da,  who owned 

an ai r cr af t  sal es company on adj acent  l and and had r egul ar l y 

used t he ai r por t  f or  l andi ng and t aki ng of f ,  cont i nued t o use 

t he ai r por t  t o gi ve " f l y i ng i nst r uct i ons and t axi  ser vi ce"  

( l i kel y meani ng ai r  char t er  ser vi ce) .   I d.  at  330.   Wussow 

sought  an i nj unct i on t o bar  such use,  c l ai mi ng t hat  Gai da was 

f or ceabl y t aki ng Wussow' s r i ght s under  t he cont r act  and causi ng 

hi m " gr eat  l oss i n pr of i t s and ear ni ngs. "   I d.   Thi s cour t  

r ever sed t he ci r cui t  cour t  and deni ed t he i nj unct i on.   I t  c i t ed 

t he pr ocedur al  post ur e of  t he case as wel l  as t he l anguage of  

t he st at ut e,  t hen added:  " The f i nal  answer  t o t he i mmedi at e 

quest i on must  be ar r i ved at  i n t he l i ght  of  t hi s det er mi nat i on 

t hat  [ Wussow' s]  r i ght  t o equi t abl e r el i ef  does not  exi st .   We do 

not  deci de whet her  a cause of  act i on at  l aw may exi st . "   I d.  at  

331 ( emphasi s added) .  
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¶80 Thus,  c l ose exami nat i on of  t he Wussow case suggest s 

t hat  pet i t i oner s may be r eadi ng t oo much i nt o i t .   A 1958 

opi ni on of  t he Wi sconsi n At t or ney Gener al  pr esent s a mor e 

bal anced di scuss i on of  t he l aw on ai r por t  cont r act s.   The 

At t or ney Gener al  concl uded i n summar y:  

 Wher e t he count y  i s t he owner  and oper at or  of  an 
ai r por t  i t  can l awf ul l y l ease space i n i t s t er mi nal  
bui l di ng t o a car  r ent al  agency upon t he condi t i on 
t hat  i t  wi l l  not  l ease space t o any ot her  car  r ent al  
agency,  but  i t  i s  doubt f ul  whet her  i t  can l awf ul l y 
excl ude ot her  r ent al  agenci es f r om sol i c i t i ng busi ness 
i n t he ai r por t  or  t er mi nal  unl ess such r egul at i on can 
be shown t o be necessar y f or  t he conveni ence of  t he 
f l y i ng publ i c or  t he ef f i c i ency of  t he oper at i on of  
t he ai r por t .  

47 Op.  At t ' y  Gen.  29 ( 1958) .  

 ¶81 An annot at i on at  40 A. L. R. 2d 1060 ( 1955)  ( " Val i di t y,  

const r uct i on,  and oper at i on of  ai r por t  oper at or ' s gr ant  of  

excl usi ve or  di scr i mi nat or y pr i v i l ege or  concessi on" )  c i t es 

sever al  cases uphol di ng excl usi ve gr ound t r anspor t at i on ser vi ce 

cont r act s at  publ i c ai r por t s.   Thus,  i t  i s  di f f i cul t  t o bel i eve 

t hat  t he Wi sconsi n Legi s l at ur e i nt ended t o hamst r i ng t he 

oper at i on of  Wi sconsi n ai r por t s by pr ohi bi t i ng t he r easonabl e 

r egul at i on of  compet i t i on.  

 ¶82 Thi s backgr ound has a di r ect  r el at i onshi p t o 

pet i t i oner s '  ar gument  t hat  a 50- per mi t  l i mi t  on t axi cabs at  t he 

Ai r por t  v i ol at es Wi s.  St at .  § 114. 14( 3) ( b) 1.   I f  Mi l waukee 

Count y may not  l i mi t  t he number  of  t axi cab per mi t s at  i t s  

Ai r por t ,  i t  i s  har d t o see how i t  can l i mi t  t he number  of  ot her  

ser vi ce pr ovi der s and vendor s by r egul at i on or  cont r act .  
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¶83 Cl ear l y,  Qual i t y Cab,  whi ch empl oys Wi l l i ams and 

Hegney,  i s not  t he onl y t axi cab company i n t he r egi on t hat  may 

wi sh t o conduct  a pr er eser ved pi ck up and r et ur n busi ness i f  an 

Ai r por t  per mi t  i s  not  r equi r ed.   Hence,  t he maj or i t y opi ni on 

appear s t o be f or ci ng Mi l waukee Count y t o r et ur n t o an open 

syst em.   Thi s woul d be a subst i t ut i on of  j udi c i al  pol i cy f or  

count y r egul at i on.  

¶84 Mi l waukee Count y Or di nance 4. 05 i s a compr ehensi ve,  

det ai l ed or di nance.   I t  gover ns t axi cabs ( subsect i on 3) ,  i n-

count y shut t l e ser vi ce ( subsect i on 4) ,  out - of - count y shut t l e 

ser vi ce ( subsect i on 5) ,  l uxur y l i mousi nes ( subsect i on 6) ,  

cour t esy car s ( subsect i on 7) ,  and buses ( subsect i on 8) ,  as wel l  

as car  and t r uck r ent al s ( subsect i on 9) .   The or di nance 

addr esses pr er eser ved ser vi ce f or  t axi cabs ( 4. 05( 3) ( f ) ( 7) ) ,  out -

of - count y shut t l e ser vi ce ( 4. 05( 5) ( a) ) ,  and l uxur y l i mousi nes 

( 4. 05( 6) ( a) ( 2) ) .  

¶85 The ki nd of  pr er eser ved t axi cab ser vi ce,  wi t hout  

per mi t ,  cont empl at ed by t he maj or i t y wi l l  be i n di r ect  

compet i t i on agai nst  ( 1)  t axi cabs wi t h per mi t s;  ( 2)  i n- count y 

shut t l e ser vi ce under  negot i at ed cont r act  and per mi t ;  and ( 3)  

out - of - count y shut t l e ser vi ces t hat  have pai d f or  per mi t s.   

Tr af f i c  congest i on,  f ai r ness t o per mi t  hol der s,  r el i abl e ser vi ce 

t o t he publ i c,  and r evenue t o t he Count y al l  f act or  i nt o t he 

pr esent  r egul at or y scheme.  

¶86 Unaccount abl y,  t he maj or i t y opi ni on f aul t s t he Count y 

f or  not  ant i c i pat i ng and count er i ng ever y ar gument  t he maj or i t y 

adduces i n f avor  of  open compet i t i on f or  pr er eser ved t axi cab 
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ser vi ce.   See,  e. g. ,  maj or i t y op. ,  ¶39.   Af t er  al l ,  t he Count y 

does not  have t he bur den of  pr ovi ng t he val i di t y of  i t s  

or di nance.   The maj or i t y ' s assumpt i on t hat  t her e wi l l  be no 

l onger  wai t  t i me i f  non- per mi t t ed t axi s ar e abl e t o r et r i eve 

pr ear r anged f ar es at  t he Ai r por t  i s ,  f r ankl y,  unr eal i st i c.   

Passenger s get  out  of  t hei r  t axi cabs when t he cabs ar r i ve at  t he 

Ai r por t .   Passenger s get  i nt o t hei r  t axi cabs af t er  t hei r  pl anes 

ar r i ve at  t he Ai r por t  and af t er  t hey have pi cked up any l uggage.   

No ext r a wai t  t i me?  Even t he r esi dent s of  Lake Wobegon woul d 

smi l e at  t he suggest i on t hat  pl anes ar e never  l at e and l uggage 

i s never  del ayed or  l ost  at  Gener al  Mi t chel l  I nt er nat i onal  

Ai r por t .  

¶87 As f or  ar bi t r ar y di scr i mi nat i on,  pet i t i oner s make much 

of  t he f act  t hat  l uxur y l i mousi nes ar e not  r equi r ed t o have 

per mi t s.   Thi s di st i nct i on appear s t o be based upon f eder al  l aw,  

whi ch pr ohi bi t s l ocal  gover nment s f r om r equi r i ng a l i cense or  

f ee f or  cer t ai n mot or  vehi c l es pr ovi di ng pr ear r anged gr ound 

t r anspor t at i on ser vi ce.   See 49 U. S. C.  § 14501( d) . 2  Compl yi ng 

wi t h f eder al  l aw i s not  bei ng ar bi t r ar y.  

                                                 
2 49 U. S. C.  § 14501( d)  ( 1955) ,  r eads as f ol l ows:  

 ( d)  Pr e- ar r anged gr ound t r anspor t at i on. —— 

 ( 1)  I n gener al . ——No St at e or  pol i t i cal  
subdi v i s i on t her eof  and no i nt er st at e agency,  or  ot her  
pol i t i cal  agency of  2 or  mor e St at es shal l  enact  or  
enf or ce any l aw,  r ul e,  r egul at i on,  st andar d or  ot her  
pr ovi s i on havi ng t he f or ce and ef f ect  of  l aw r equi r i ng 
a l i cense or  f ee on account  of  t he f act  t hat  a mot or  
vehi c l e i s pr ovi di ng pr e- ar r anged gr ound 
t r anspor t at i on ser vi ce i f  t he mot or  car r i er  pr ovi di ng 
such ser vi ce—— 



No.   2005AP2686 & 2005AP2687. dt p 
 
 

12 
 

¶88 Mi l waukee Count y Or di nance 4. 05( 3)  i s def ensi bl e as 

appl i ed i n t hese ci t at i ons.   Because t he maj or i t y hol ds 

ot her wi se,  I  r espect f ul l y di ssent .  

¶89 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR. ,  j oi ns t hi s opi ni on.  

                                                                                                                                                             
  ( A)  meet s al l  appl i cabl e r egi st r at i on 
r equi r ement s under  chapt er  139 f or  t he i nt er st at e 
t r anspor t at i on of  passenger s;  

  ( B)  meet s al l  appl i cabl e vehi c l e and 
i nt r ast at e passenger  l i censi ng r equi r ement s of  t he 
St at e or  St at es i n whi ch t he mot or  car r i er  i s  
domi ci l ed or  r egi st er ed t o do busi ness;  and 

  ( C)  i s pr ovi di ng such ser vi ce pur suant  t o a 
cont r act  f or —— 

  ( i )  t r anspor t at i on by t he mot or  car r i er  
f r om one St at e,  i ncl udi ng i nt er medi at e st ops,  t o a 
dest i nat i on i n anot her  St at e;  or  

  ( i i )  t r anspor t at i on by t he mot or  car r i er  
f r om one St at e,  i ncl udi ng i nt er medi at e st ops i n 
anot her  St at e,  t o a dest i nat i on i n t he or i gi nal  St at e.  
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