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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Petition for 

review granted; remanded with directions.   

 

¶1 PER CURI AM.    Pendi ng bef or e t he cour t  i s  a pet i t i on 

f or  r evi ew f i l ed by St even Nyt sch.   We decl i ne t o r evi ew t hi s 

mat t er .   However ,  we devi at e f r om our  usual  pr act i ce of  denyi ng 

t he pet i t i on f or  r evi ew by wr i t t en or der .   Rat her ,  we gr ant  t he 

pet i t i on f or  t he sol e pur pose of  r emandi ng t he mat t er  t o t he 

cour t  of  appeal s wi t h di r ect i ons t o vacat e cer t ai n l anguage 

cont ai ned i n f oot not e 6 of  t he cour t  of  appeal s '  deci s i on.  

¶2 The cour t  of  appeal s was pr esent ed wi t h t he quest i on 

whet her  t he c i r cui t  cour t  pr oper l y appl i ed t he doct r i ne of  i ssue 

pr ecl usi on t o t he f act s of  t hi s case.   The ci r cui t  cour t  
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accept ed Nyt sch' s ar gument  t hat  t he doct r i ne of  i ssue pr ecl usi on 

bar r ed t he ci t y of  Sheboygan f r om l i t i gat i ng t he quest i on 

whet her  t her e was pr obabl e cause t o ar r est  Nyt sch f or  dr unk 

dr i v i ng.   I n r ender i ng t hi s deci s i on,  t he c i r cui t  cour t  

acknowl edged t he gener al  r ul e t hat  unpubl i shed opi ni ons may not  

be ci t ed as pr ecedent  or  aut hor i t y.   See Wi s.  St at .  

§ ( Rul e)  809. 23( 3)  ( 2005- 06) . 1  Nonet hel ess,  t he c i r cui t  cour t  

t hen pr oceeded t o adopt  and speci f i cal l y r el i ed upon t he 

r at i onal e of  an unpubl i shed cour t  of  appeal s '  opi ni on,  Vi l l age 

of  West f i el d v.  Mashek,  No.  1994AP361,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Nov.  10,  1994) .    

¶3 On appeal  t he cour t  of  appeal s r ever sed,  hol di ng t hat  

t he c i t y of  Sheboygan was not  pr ecl uded f r om l i t i gat i ng t he 

pr obabl e cause i ssue on t he mer i t s,  on t he gr ound t hat  t he i ssue 

was not  act ual l y l i t i gat ed.   The cour t  of  appeal s r ul ed t hat  i t  

woul d be f undament al l y unf ai r  t o appl y i ssue pr ecl usi on i n t hi s 

case.   See Ci t y of  Sheboygan v.  Nyt sch,  2006 WI  App 191,  ¶1,  296 

Wi s.  2d 73,  722 N. W. 2d 626.   We t ake no posi t i on on t he mer i t s 

of  t he cour t  of  appeal s '  deci s i on.  

¶4 What  concer ns t hi s cour t  i s  t he f i nal  f oot not e t o t he 

cour t  of  appeal s'  deci s i on,  i n whi ch t he cour t  char act er i zed t he 

unpubl i shed deci s i on upon whi ch t he ci r cui t  cour t  r el i ed as 

" wr ongl y deci ded. "  I d. ,  n. 6.    

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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¶5 I t  i s  wel l  set t l ed t hat  t he cour t  of  appeal s may not  

over r ul e,  modi f y or  wi t hdr aw l anguage f r om a pr evi ousl y 

publ i shed deci s i on of  t he cour t  of  appeal s.   Cook v.  Cook,  208 

Wi s.  2d 166,  560 N. W. 2d 246 ( 1997) .   Admi t t edl y,  Vi l l age of  

West f i el d i s an unpubl i shed deci s i on.   However ,  t hat  i mpl i cat es 

Wi s.  St at .  § ( Rul e)  809. 23( 3) ,  whi ch pr ovi des t hat :  

An unpubl i shed opi ni on i s of  no pr ecedent i al  val ue and 
f or  t hi s r eason may not  be ci t ed i n any cour t  of  t hi s 
st at e as pr ecedent  or  aut hor i t y,  except  t o suppor t  a 
c l ai m of  c l ai m pr ecl usi on,  i ssue pr ecl usi on,  or  t he 
l aw of  t he case.  

Can t he cour t  of  appeal s anal yze——and ef f ect i vel y over r ul e——a 

deci s i on t hat  whol l y l acks ei t her  pr ecedent i al  or  per suasi ve 

aut hor i t y,  as a mat t er  of  l aw?  Cer t ai nl y,  t he cour t ' s  anal ysi s 

expl ai ns why t he cour t  of  appeal s over r ul ed t he ci r cui t  cour t ' s  

r ul i ng.   But ,  i n so doi ng,  t he cour t  i mpl i c i t l y  acknowl edges 

t hat  t he West f i el d deci s i on,  al bei t  unpubl i shed,  does i ndeed 

have per suasi ve aut hor i t y.   Thi s cour t  i s  f ul l y  awar e t hat  

appel l at e cour t s  and l awyer s al i ke l ook t o unpubl i shed deci s i ons 

t o bol st er  l egal  ar gument s and t o ensur e consi st ency i n out come.   

However ,  our  cur r ent  r ul es do not  sanct i on t hi s pr act i ce.   Thus,  

we di r ect  t he cour t  of  appeal s t o st r i ke t he f ol l owi ng l anguage 

f r om f oot not e 6:  

I n t hi s case,  r el i ance on t he r at i onal e of  
Vi l l age of  West f i el d was mi spl aced.   Af t er  a r evi ew of  
t hat  deci s i on,  we concl ude t hat  i t  was wr ongl y  
deci ded.   The pr i mar y f l aw i n Vi l l age of  West f i el d,  i s  
our  f ai l ur e t o appl y t he i ssue pr ecl usi on t est  set  out  
i n Mi chel l e T.  v.  Cr ozi er ,  173 Wi s.  2d 681,  495 N. W. 2d 
327 ( 1993) .   Whi l e we ci t ed t o Mi chel l e T. ,  173 
Wi s.  2d at  687,  f or  t he def i ni t i on of  i ssue pr ec l usi on 
( t hen cal l ed col l at er al  est oppel ) ,  we i nexpl i cabl y 
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t ur ned t o St at e ex r el .  Fl ower s v.  DHSS,  81 Wi s.  2d 
376,  387,  260 N. W. 2d 727 ( 1978) ,  f or  t he t est  t hat  
woul d be appl i ed——" [ t ] he f our  el ement s of  t he 
col l at er al  est oppel  t est  have been i dent i f i ed as 
i ncl udi ng:   ( 1)  a val i d,  f i nal  j udgment ;  ( 2)  i dent i t y 
of  i ssues;  ( 3)  pr i v i t y of  par t i es;  and ( 4)  i ssues 
whi ch have been l i t i gat ed and necessar i l y  det er mi ned. "   
As we di scuss i n t he body of  t hi s deci s i on,  t he pr oper  
t est  t o be appl i ed i s t he l ooser ,  equi t i es- based t est  
f ound i n Mi chel l e T. ,  173 Wi s.  2d at  687- 89,  whi ch 
asks,  i n par t ,  whet her  t he i ssue act ual l y has been 
l i t i gat ed and whet her  appl y i ng i ssue pr ecl usi on 
compor t s wi t h t he pr i nci pl es of  f undament al  f ai r ness.   
See Br own Count y Dep' t  of  Human Ser vs.  v.  Ter r ance M. ,  
2005 WI  App 57,  ¶10 n. 6,  280 Wi s.  2d 396,  694 N. W. 2d 
458,  r evi ew deni ed,  2005 WI  134,  282 Wi s.  2d 723,  700 
N. W. 2d 274 ( 2005) ;  Mr ozek v.  I nt r a Fi n.  Cor p. ,  2005 WI  
73,  ¶17,  281 Wi s.  2d 448,  699 N. W. 2d 54.   The r esul t  
i n Vi l l age of  West f i el d i s  wr ong because we di d not ——
as we do her e——consi der  t hese quest i ons.    

¶6 Al t hough we di r ect  t he cour t  t o st r i ke t he 

af or ement i oned l anguage,  t hi s di r ect i ve does not  end our  r evi ew.  

¶7 Ther e has been consi der abl e debat e at  t he st at e and 

nat i onal  l evel s about  r ul es pr ohi bi t i ng c i t at i on t o unpubl i shed 

deci s i ons.   The Wi sconsi n Judi c i al  Counci l  has f i l ed a r ul e 

pet i t i on wi t h t hi s cour t  r egar di ng ci t at i on t o unpubl i shed 

deci s i ons and t he mat t er  wi l l  be set  f or  a publ i c hear i ng i n due 

cour se. 2   

                                                 
2 The pendi ng r ul e pet i t i on,  No.  08- 02,  I n r e:  Pr oposed 

Amendment s t o Wi sconsi n St at ut e ( Rul e)  809. 23( 3)  ( f i l ed Jan.  25,  
2008) ,  asks t he cour t  t o amend Wi s.  St at .  § ( Rul e)  809. 23( 3)  as 
f ol l ows:  

809. 23( 3)  CI TATI ON OF UUNPUBLI SHED OPI NI ONS NOT CI TED.  
( a)  An unpubl i shed opi ni on i s  of  no pr ecedent i al  val ue 
and f or  t hi s r eason may not  be ci t ed i n any cour t  of  
t hi s st at e as pr ecedent  or  aut hor i t y,  except  t o 
suppor t  a c l ai m of  c l ai m pr ecl usi on,  i ssue pr ecl usi on,  
or  t he l aw of  t he case.  
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¶8 I T I S ORDERED t hat  t he pet i t i on f or  r evi ew i s gr ant ed,  

and t he case i s  r emanded t o t he cour t  of  appeal s  wi t h di r ect i ons 

t o st r i ke t he l anguage f r om f oot not e 6 as set  f or t h her ei n.  

¶9 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  

 

                                                                                                                                                             
( b)  I n addi t i on t o t he pur poses speci f i ed i n sub.  

( a) ,  an unpubl i shed opi ni on may be ci t ed f or  i t s 
per suasi ve val ue.  Because an unpubl i shed opi ni on ci t ed 
f or  i t s per suasi ve val ue i s not  pr ecedent ,  i t  i s  not  
bi ndi ng on any cour t  of  t hi s st at e,  and a cour t  need 
not  di st i ngui sh or  ot her wi se di scuss i t .  
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