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No. 2005AP2852
(L.C. No. 2004CV7209)

STATE OF W SCONSI N ) I N SUPREME COURT
Chad Novel I,
Plaintiff-Appellant, FI LED
V.
MAY 28, 2008

Ant hony M gliaccio and Andrea M gli acci o,
David R Schanker

Def endant s- Respondent s- Peti ti oners. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The petitioners, Anthony and
Andrea Mgliaccio, seek review of an unpublished court of
appeals decision reversing a circuit court order that had
granted summary judgnent in favor of the Mgliaccios and

di smissed the Ws. Stat. § 100.18' statutory mi srepresentation

L' All citations to the Wsconsin Statutes are to the 2005-06
ver si on unl ess ot herw se not ed.
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claim of Chad Novell, the respondent.? They contend that the
court of appeals erred when it concluded that reasonable
reliance is not an element of the statutory m srepresentation
claim

12 Rather, the Mgliaccios assert that in pursuing a
8 100.18 cause of action, a plaintiff is required to prove
reasonabl e reliance as an el enent of t he statutory
m srepresentation claim Additionally they advance that even if
the plaintiff does not have the burden to prove reasonable
reliance as an elenent of the statutory claim the circuit court
nevertheless correctly granted sumrary |udgnent because there
exi sted no genuine issue of material fact that the reliance here
was unreasonabl e.

13 Based on an exam nation of the words of the statute,
its purpose, and our case law interpreting the statute, we
conclude that a plaintiff is not required to prove reasonable
reliance as an elenent of a § 100.18 m srepresentation claim
However, the reasonableness of a plaintiff's reliance nay be
relevant in considering whether the representation materially
i nduced (caused) the plaintiff to sustain a loss. W further
conclude that the circuit court erred in granting sunmary
j udgnent because there remained genuine issues of nmaterial fact

as to whether the reliance on the representation was

2 See Novell v. Mgliaccio, No. 2005AP2852, unpublished slip
opinion (Ws. C. App. OCct. 17, 2006)(affirmng in part and
reversing in part a judgnent of the circuit court for M| waukee
County, M chael D. Cuol ee, Judge).
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unreasonable, that is whether the representation here was a
mat eri al i nducenment causing the plaintiff's loss. Accordingly,
we affirmthe decision of the court of appeals.

I

14 This dispute arises from the sale of a house with a
| eaky basenent. In the fall of 2002, Chad Novell ("Novell") was
l[iving with his parents and was in the market to purchase a
home. A woman who was a long-tinme friend of Novell's nother and
the famly's former cleaning |ady was aware of Novell's search
She informed the Novells that her sister and brother-in-Iaw,
Andrea and Anthony Mgliaccio, were thinking of selling their
hone.

15 After hearing this information, the Novells contacted
the Mgliaccios regarding the sale of their hone. In OCctober
2002, after the Novells viewed the hone, Novell's father e-
mai led the Mgliaccios stating that they had prepared an offer
to purchase. The Mgliaccios replied that they were not yet
ready to sell.

16 In January 2003, the Novells again contacted the
M gliaccios asking if they were ready to entertain an offer to
pur chase. In response, the Mgliaccios informed the Novells
that they would be willing to discuss the sale after they had
secured financing for their new hone. The Novells replied,
asking for a tineline. In April, Andrea Mgliaccio contacted
Novel | and advised that they were willing to sell their hone.

Novell viewed the home for a second tinme in June 2003 and nade
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an offer to purchase the hone for $172,500. The M gliaccios
accepted the offer.

17 As a part of the sale, the Mgliaccios prepared a Real
Estate Condition Report. The Real Estate Condition Report is a
standard report required under Wsconsin law that obliges the
sellers of a home to attest to any known defects in the
property. Ws. Stat. 8 709.02. A "defect" is defined in the
report as "a condition that would have a significant adverse
effect on the value of the property . . . ." Ws. Stat.
8§ 709.03. Consistent with 8§ 709.03, the form advises sellers
that while it is not a warranty, prospective buyers may rely on
their statenents in deciding whether to purchase the property
and under what terns.

18 The form specifically inquires regarding conditions of
t he hone. Rel evant here, it asks if the seller is "aware of
defects in the basenent or foundation (including cracks,
seepage, and bulges)." It further defines basenent defects as
including "flooding, extreme danpness or wet walls, wunsafe
concentrations of nold, or defects in drain tiling or sunp
punps. " The Mgliaccios' response on the form denied any
know edge of such defects.

179 At the end of the Real Estate Condition Report is a

separate inquiry regarding the Mgliaccios' know edge of water

or noisture problens. Again, they denied any "aware[ness] of
the presence of . . . water or noisture intrusions or conditions
that mght indicate the growh of unsafe levels of nold." Both

Andrea and Anthony Mgliaccio signed and dated the form under
4
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the "Omer's Certification,” thereby attesting to the accuracy
of their statenents.

110 Before closing, Novell hired a hone inspector to
i nspect the hone. The honme inspection report categorized and
eval uated areas of the Mgliaccios' hone. Under each area, the

i nspector evaluated itenms in the area as either "Acceptable,"”

"Not Present,” "Not Inspected,” "Marginal," or "Defective." The
inspector |isted the foundation as "Marginal" and noted
di spl acenent and stair step cracks in the basenent walls. He

recommended that Novell hire a foundation specialist to provide
further evaluation and suggested that the wall cracks should be
noni t or ed.

111 On a separate page, in the "Basenent" section of the
report, the inspector described the sunp punp and noisture
readings in the southwest corner of the basement as "Marginal."
He stated that the sunp punp was operative but subnerged and
that the drain line was not properly connected or not draining
away fromthe foundation

12 The inspector also noted water stains in the southwest
corner of the basenent and high noisture readings. To renmedy
the problem he recommended "extending exterior downspouts],]
proper grading [and] extend[ing] the sunp punp piping to divert
wat er away from foundation."” The Mgliaccios agreed to make
these inprovenents as a condition of the sale.

13 After exam ning the house and preparing the inspection
report, the inspector went through the house wth Novell,
Novel |'s father, and Anthony Mgliaccio. During this visit, the

5
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i nspector had concerns regarding bowing and cracking in the
basenent walls and the presence of water in the basenent. In
order to ascertain whether he should renove wood paneling that
covered nmuch of the basenent walls, the inspector pointed out
the bowi ng and cracking to Anthony Mgliaccio and expressed his
concern about whether the wall or the cracks had been noving and
if there had been water in the basenent before. Mgliaccio
responded that "[t]here had never been water in the
basenent . . . [that] the bow had not noved, and [that] the
cracks had not noved since the tinme that they had occupied the
house.” At the tinme the Mgliaccios sold their hone, they had
been living there for approxi mately nine years.

114 The inspector also asked if the walls had been painted
by the Mgliaccios or whether they had been painted by the
previous owner. Mgliaccio responded that he had not painted the
wal l's, but that they had been painted by the previous owner.
Novel | considered Mgliaccio' s representation that the walls had
not been painted in the nine years the Mgliaccios had lived in
the house as an indication that the walls and cracks were not
nmoving. Further, Novell later testified that he did not consider
it necessary to hire an additional specialist "[b]lased on M.
Mgliaccio's word that he had never had water in his basenent,
and that he not painted his walls, and had not had any previous
problenms or noticed any novenent . . . as a friend of the
famly."

115 Novell purchased the hone in Septenber 2003. He noved
in on Novenber 15, 2003.
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116 In early 2004 Novell snelled a foul odor in the
basenent . He noticed standing water in the northwest area of
the basenent. The water covered about one-third of the area of
the finished basenent. The basenent flooded in that area at
|l east five to seven tines that season, generally when the snow
melted or when it rained.

17 Novell contacted the hone inspector who had perforned
the initial assessnent of the house. In a June 2, 2004, letter
to Novell, the inspector recounted his original assessnent of
the home. He recalled that the walls at the sout hwest corner of
the basenent near the sunp punp had cracks and displacenent,
that the walls were wet to the touch, and that there were
el evated noi sture readings. In addition, he renmenbered telling
Novell and his father to hire a basenent foundation speciali st
to fully determne the "cause and effect"” of the present wall
cracks and displacenent in the southwest corner of the basenent.
As to the wetness, the inspector recalled attributing wetness to
"a conbination of poor grading and inproper sunp punp use." He
indicated that he also renenbered saying that a foundation
specialist "could also performa test on the drain tile to see
if the systemis working properly."”

18 After comrunicating with the honme inspector, Novell
hired a professional engineer. In contrast to the findings of
t he hone inspector who noted cracks, displacenent, and wet walls
in the southwest corner of the basenent, the engineer focused on
the northwest corner of the basenent, where there had been
standing water. He concluded that the northwest corner of the

7
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basement was the source of the water problens. He opined that
water had been entering in northwest area for the past decade,
and that the water was com ng from behind the wooden paneling on
the walls. His inspection revealed "areas of paneling that were
badly water stained and furring strips behind the paneling that
were rotting."

119 The engineer stated that based on the cracks in the
basenment that were patched and concealed, it was his opinion
that "the sellers of the house would have experienced problens
to the sane degree that M. Novell did." He further opined that
"if the sellers lived in the house five to ten years, they would
have experienced nunmerous periods of water intrusion conparable
to that of M. Novell."

120 Novel | also hired a foundation specialist, who
concluded that the basenment walls had been painted recently to
conceal the presence of cracks. The foundation speciali st
determ ned that water had been |eaking into the basenent for at
| east the previous three years.

21 Novell filed a <conplaint against the Mgliaccios
alleging six causes of action: (1) breach of contract; (2)
i ntentional m srepresentation; (3) m srepresentation in
violation of Ws. Stat. 88 895.80 and 943.20(1)(d); (4)

m srepresentation in violation of Ws. Stat. § 100.18; (5)

strict responsibility representation; and (6) negl i gent
m srepresentation. In July 2005, the Mgliaccios noved for
summary | udgnent. The circuit court granted the notion and
entered summary judgnent on all clains. Wth respect to the

8
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8§ 100.18 claim the circuit court determined as a matter of |aw
that justifiable reliance was an el enent and that Novell was not
justified in relying on the msrepresentations of t he
M gl i acci os.

122 Novell appealed the circuit court's grant of summary
judgment on all clains. The court of appeals affirmed the
circuit court's summary judgnent on five of the six clains.
Wth respect to the 8§ 100.18 cause of action, however, the court
of appeals reversed the circuit court's order. It concluded that
reasonable reliance is not an elenment of a § 100.18 claim The
M gliaccios petitioned for review Novell did not cross-
petition.

I

23 This case requires us to determ ne whether the court
of appeals erred in reversing the circuit court's grant of
summary judgnent. W review the grant or denial of summary
j udgnent independently, but apply the sanme nethodol ogy as used

by the circuit court. Ws. Mll Props., LLC v. Younkers, Inc.,

2006 W 95, 9119, 293 Ws. 2d 573, 717 N w2d 703. Summar y
judgnent s appropriate where there is no genuine issue of
material fact and the noving party is entitled to judgnent as a
matter of |aw Ws. Stat. 8§ 802.08(2). The inferences to be
drawmn from the underlying facts are to be viewed in the |ight

nost favorable to the party opposing the notion. Lanbrecht v.

Estate of Kaczmarczyk, 2001 W 25, 923, 241 Ws. 2d 804, 623

N. W2d 751. If there is any reasonabl e doubt regarding whether
there exists a genuine issue of material fact, that doubt nust

9



No. 2005AP2852

be resolved in favor of the nonnoving party. Schm dt v. Northern

States Power Co., 2007 W 136, Y24, __  Ws. 2d _, 742

N. W2d 294.

24 In addition, we are called upon to interpret the
elements of a claim under Ws. Stat. § 100. 18. Questions of
statutory interpretation and application present questions of
| aw whi ch we review independently of the determ nations rendered

by the circuit court and the court of appeals. Kierstyn v.

Racine Unified School Dist., 228 Ws. 2d 81, 88, 596 N.W2d 417

(1999).
11

125 The Mgliaccios contend that the court of appeals
erred in determning that reasonable reliance is not an el enent
of a 8 100.18 cause of action. They argue that based on § 100. 18
and cases interpreting the statute, Novell nust prove reasonable
reliance in order to nmeet the elenents of a § 100.18 cause of
action.

26 In determining whether reasonable reliance is an
element of a Ws. Stat. 8§ 100.18 claim we begin our analysis by

exam ning the words of the statute. Section 100.18(1) prohibits

making false representations with the intent to sell rea

est at e.
No person . . . wth i nt ent to sell . . . rea
estate . . . shall make, publ i sh, di sseni nat e,
circul at e, or place before the public . . . [a]
statenent or representation of any kind to the public
relating to such . . . sale . . . of such rea
estate . . . or to the ternms or conditions thereof,
which . . . statenent or representation contains any

10
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assertion, representation or statenment of fact which
is untrue, deceptive or m sl eading.

A person suffering pecuniary |oss because of a violation of
8§ 100.18(1) nray recover damages under 8§ 100.18(11)(b)2, which

provi des:

Any person suffering pecuniary |oss because of a
violation of this section by any other person my
sue in any court of conpetent jurisdiction and shall
recover such pecuniary 1loss, together wth costs,
i ncl udi ng reasonabl e attorney fees .

27 A plain reading of the statute reveals that reasonable
reliance is not an elenent of a statutory false representation
claim Section 100.18(1) prohibits making m srepresentations to
the public with the intent to sell, and § 100.18(11)(b)2
provides for recovery when such msrepresentations cause
pecuni ary | oss.

128 The words "rely,” "relied,” and "reliance" appear
nowhere in the text of either § 100.18(1) or § 100.18(11)(b)2.
Rat her, 8§ 100.18(11)(b)2 provides that "any person suffering
pecuni ary |oss because of a violation of this section by any
ot her per son may sue in any court of conpet ent
jurisdiction . . . ."

129 Accordingly, there is no indication based on the
| anguage of the statute that the l|egislature sought to limt a
purchaser's ability to bring a claim under § 100.18 only to
those circunstances in which the plaintiff can show reasonabl e
reliance as a statutory element. Absent any anbiguity in the
statute to the contrary, it should be assunmed that the

| egi slature intended courts to interpret the statute as witten.

11
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30 In addition, the purpose of 8§ 100.18 does not support
the proposition that reasonable reliance is an elenent of a
8 100.18 claim This court and the court of appeals have nade
clear that the purpose of 8§ 100.18 is to deter sellers from
maki ng false and m sleading representations in order to protect

the public. In State v. Automatic Merchandisers of Anerica,

Inc., this court determned that the statute applied to face-to-
face communications in addition to nedia advertisenents because
the statute was "intended to protect the residents of Wsconsin
from any untrue, deceptive or m sleading representations nmade to
pronote the sale of a product.” 64 Ws. 2d 659, 663, 221
N. W2d 683 (1974).

131 Simlarly, in Rcco v. Rva, the court of appeals

determned that a plaintiff could state a cause of action under
8§ 100.18 for msrepresentations a seller made to a realtor, who
unknowi ngly passed the m srepresentations along to the
plaintiff. 2003 W App 182, 36, 266 Ws. 2d 696, 669
N.W2d 193. Realtors who are unaware that a representation is
untrue are imune from liability. Ws. Stat. § 110.18(12)(b).
However, the court of appeals determned that extending such
immunity to sellers would undermne "[t]he purpose of § 100.18
[which] is to deter sellers of property from making false

representations in order to induce a sale.” Id. See also G ube

v. Daun, 173 Ws. 2d 30, 57, 496 N.W2d 106 (Ct. App. 1992)("the
statute intends to protect the public fromall untrue, deceptive

or m sleading representations made in sales pronotions,

12
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including representations made in face-to-face sales where no
medi a advertising is involved.").

132 Deterrence does not depend on reasonable reliance.
Requiring that plaintiffs denonstrate reasonable reliance as a
statutory elenent of a § 100.18 claim therefore would not
fulfill the statutory purpose.

133 The Mgliaccios recognize that § 100.18 contains
neither the word "rely" nor a variation of the word. They
maintain instead that Wsconsin case law interpreting the
statute denonstrates that reasonable reliance is an elenent of
§ 100. 18 cl ai ns.

134 Anong the cases the Mgliaccios cite is Tim Torres

Enters., Inc. v. Linscott, 142 Ws. 2d 56, 416 N.W2d 670 (C.

App. 1987) . Torres filed a §8 100.18 suit alleging that
Linscott's advertisenents falsely clained that it was the only
establishnent selling Glles frozen custard. 1d. at 62-63.
Li nscott contended that Torres had failed to adduce sufficient
evidence to denonstrate that the advertising caused damages. |d.
at 69. The court of appeals determned that 8§ 100.18 required
sone evidence that false advertising caused damages. |d. at 70.
The ~circuit court's jury instruction on cause included the
statenment that "there nust be sone actual consuner reliance on
the signs before awarding pecuniary damages." 1d. The court of
appeals determined that there was evidence to show such
reliance, and that such evidence was sufficient for a jury

finding that the advertising caused damages. |d.

13
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135 The Mgliaccios also cite to a federal case discussing

reliance in the context of a § 100.18 claim In Valente v.

Sofanmor, S.N.C., the plaintiffs received bone screws during

spinal fusion surgery. 48 F. Supp. 2d 862, 863 (E.D. Ws. 1999).
They alleged that the screws were defective and caused injury,
and anong the causes of action pled was a § 100.18 false
advertising claim 1d. at 864. The court determned that the
plaintiffs were unable to establish a causal connection between
t he defendants' conduct and their pecuniary |loss on the ground
that they had failed to show "that they or their doctors relied
on the defendants' allegedly fraudulent representations when
they el ected to undergo spinal fusion surgery.” |d. at 874.

36 Tim Torres and Valente denonstrate that a person's

reliance on a representation can suffice to show that a
representation materially induced (caused) |oss. The question

here, however, is whether reasonable reliance is a necessary

elenent in a 8 100.18 claim Those cases do not address the

reasonabl eness of the reliance. The Tim Torres court did not ask

whet her consumers relying on representations that a seller was
the sole purveyor of Glles frozen custard were reasonable to do
so. Simlarly, the Valente court required that patients or their
doctors relied on the representations. It did not exam ne
whet her they woul d have been reasonable to do so. Thus, the two
cases fail to support the Mgliaccios' argunent.

137 The Mgliaccios also rely on the recent court of

appeal s decision in Ml zewski v. Rapkin, 2006 W App 183, 296

Ws. 2d 98, 723 N W2d 156. The Malzewskis offered to buy a
14
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house from the Rapkins. The offer stated that the seller had no
knowl edge of conditions affecting the property other than those
listed in the seller's Real Estate Condition Report. In the Rea
Estate Condition Report, the Rapkins represented that they were
aware of Dbasenment or foundation defects, including "cracks,
seepage and bulges." Id., 2. They further stated that during
"very heavy rainstornms, there mght be a little seepage in the
wal | s/floors," but that they had "regraded to correct this." Id.

138 The offer also contained an inspection contingency,
such that sale was contingent on the house passing inspection.
Id., 93. The Mualzewskis waived their inspection right and
purchased the honme. Id., 4. Less than a year after they
purchased the hone, paint peeled from the basenent walls to
reveal pre-existing cracks. 1d., 5. An expert hired by the
Mal zewskis to evaluate their walls infornmed them that the cracks
had been there for many years and estimted repair costs at over
$25, 000. 1d.

139 The Mual zewskis sued, alleging a variety of causes of
action, including a 8 100.18 statutory msrepresentation claim
The <circuit <court granted the Rapkins' nmotion for summary
judgment on all clainms, and the Ml zewskis appealed. 1d., 910
The court of appeals affirmed summary judgnment with respect to
the causes of action for intentional msrepresentation, strict
liability msrepresentation, negligent msrepresentation, and
theft-by-fraud on the ground that those causes of action each

include an elenent of justifiable reliance. Id., 117-26.

15
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40 Wth respect to the 8 100.18 claim however, the court
of appeals reversed on the ground that reasonable reliance is
not an elenent. |d., Y24. Rather, it determ ned that reasonable
reliance may "be considered by a jury in determ ning whether the
purchaser in fact relied on the seller's representation.” 1d.
Nonet hel ess, the court stated in a footnote that there are
circunstances in which reasonable reliance should be an el enent

of a § 100.18 claim

There are, nevert hel ess, undoubt edl y sonme
ci rcunst ances where reasonable reliance should be an
elenent of a claim for false advertising that is
decided as a matter of |aw For exanple, a conpany,
in connection wth the recently released film
" Super man Ret ur ns" (War ner Br os. St udi os 2006)
advertises a blue <cloak that it represents wll
actually permt soneone to fly. W wuld be hard
pressed to say . . . that a trial is required if an
adult of normal intelligence who buys the cloak would
have a claim under Ws. Stat. 8§ 100.18 if the cloak
did not let the buyer fly, whether faster or slower
than a "speeding bullet."”

ld., 724 n.3 (enphasis in original).

41 W agree wth the Mgliaccios that Malzewski is
directly applicable to the present case. The cases are factually
and procedurally very simlar. Both cases involve the seller of
a home conceal i ng basenent water problens, and in both cases the
plaintiffs alleged both comon |aw and § 100.18 statutory
m srepresentation clainms. The <circuit courts in both cases
granted the defendants' notions for summary judgnment with
respect to all clains. Both courts based their decision on
unr easonabl e reliance. Moreover, like the court of appeals in

this case, the Ml zewski court affirmed summary judgnent on the

16
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coormon law clainms but reversed with respect to the § 100.18
cl ai m because reasonable reliance is not an el enent.

42 However, given these simlarities, and the value of
Mal zewski as precedent, it is surprising that the Mgliaccios
cite it in support of their position. Regardless of the footnote
menti oni ng reasonable reliance, the Ml zewksi court was explicit
that reasonable reliance is not an elenent of a § 100.18
m srepresentation claim Ml zewski distinguishes § 100.18 cl ains
from common |aw m srepresentation clains on that basis. Thus,
rather than supporting the Mgliaccios' position, Ml zewksi
confounds it.

143 Finally, the Mgliaccios cite this court's recent

analysis of 8§ 100.18 in K&S Tool & Die Corp. v. Perfection Mach

Sales Inc., 2007 W 70, 301 Ws. 2d 109, 732 N W2d 792. The

plaintiff, a manufacturer of heavy industrial parts, purchased
an i ndustri al press based on Perfection's witten
representations that the press would conform to the needs of
K&S. 1d., 1. After purchase, K&S discovered that the machinery
was not designed for its needs, and it sued Perfection under
§ 100.18. Id.

44 Relevant here is our analysis of the elenents of the
cause of action. W stated that to prevail on a 8§ 100.18 claim
the plaintiff nust prove three elenents: (1) the defendant nmade
a representation to the public with the intent to induce an
obligation, (2) "that the representation was untrue, deceptive
or msleading,”" and (3) "that the representation caused the

plaintiff a pecuniary loss." 1d., 919 (citing Tietsworth v.

17
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Harl ey Davidson, Inc., 2004 W 32, 939, 270 Ws. 2d 146, 677

N.W2d 233; Ws JI—€ivil 2418).

45 In discussing the plaintiff's burden, we stated that
K& had to prove "that Perfection's msrepresentation
caused it to sustain a pecuniary loss." 1d., 934. Goi ng
further, we stated that a "plaintiff does not have the burden of
proving reasonable reliance.”" Id., 936 (enphasis added). e
contrasted 8 100.18 clains wth comon |aw m srepresentation
clains on the ground that "[u]nlike commopbn |aw causes of action
for msrepresentations, reasonable reliance is not the standard
for a [8 100.18] <claim because the legislature created a
di stinct cause of action." |d.

146 The fact that comon |aw msrepresentation clains
require reasonable reliance was insufficient for us to conclude
t hat a 8 100.18 claim requires reasonable reliance. e
determned that by enacting 8 100.18 the legislature did not
intend to nerely add vyet another renmedy for common |aw

m srepresentation:

Ther e is no i ndi cation in 88 100. 18(1),
100. 18(11) (b)2, and 100.18(11)(b)3 or any of the other
many and detail ed subsections that make up § 100. 18,
that the legislature intended to add a renedy for
common law msrepresentation clainms rather than to
create a distinct statutory cause of action.

Id. (quoting Kailin v. Arnstrong, 2002 W App 70, 4944, 252

Ws. 2d 676, 643 N. W2d 132).

147 Nonet hel ess, we stated that even though a plaintiff
need not prove reasonable reliance in a 8 100.18 claim "the

reasonabl eness of a plaintiff's reliance may be relevant in

18
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considering whether the representations materially induced the
plaintiff's pecuniary loss . . . ." 1d. 1In support of this
proposition, we cited Ml zewski .

148 As with Ml zewski, we were explicit that plaintiffs in
§ 100.18 actions do not have to denobnstrate reasonable reliance

as an elenment of the statutory claim K& Tool & Die, 301

Ws. 2d 109, 136. Thus, neither the |anguage of the statute
the purpose of the statute, nor the case |aw supports the
M gliaccios' argunent that reasonable reliance is an el enent of
a 8 100. 18 cause of action.

149 The Mgliaccios maintain that even if reasonable
reliance is not an el enent of a § 100.18 <claim t he
r easonabl eness of a person's actions in relying on
representations is a defense and may be considered by a jury in
determ ning cause. We agree. As set forth above, there are three
elements in a 8 100.18 cause of action: (1) the defendant nade a
representation to the public with the intent to induce an
obligation, (2) the representation was "untrue, deceptive or
m sl eading,” and (3) the representation materially induced

(caused) a pecuniary loss to the plaintiff. K&S Tool and D e,

119; see also Ws JI—Civil 2418.° Reliance is an aspect of the

3 Ws Jl—CGivil 2418 sets forth the third element of a Ws.
Stat. 8 100.18 statutory m srepresentation claimas foll ows:

Third, (plaintiff) sustained a nonetary loss as a
resul t of t he (assertion) (representation)
(statenment). In determning whether (plaintiff)'s |oss
was caused by the (assertion) (representation)
(statenment), the test is whether (plaintiff) would
have acted in its absence. Although the (assertion)
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third element, whether a representation caused the plaintiff's

pecuniary loss. Tim Torres, 142 Ws. 2d at 70; Valente, 48

F. Supp. 2d at 874.

50 Rather than suggesting that reasonable reliance is an
element of a 8§ 100.18 claim K&S and Ml zewski show that a jury
may consider the reasonableness of a person's reliance on a
m srepresentation in determning whether there had been a
mat eri al I nducenent . That is the sense in which "the
reasonabl eness of a plaintiff's reliance may be relevant in
considering whether the representation materially induced the

plaintiff's pecuniary Jloss . . . ." K& Tool & Die, 301

Ws. 2d 109, {36.

151 Seen in this light, the statement in Ml zewski that in
sonme cases reasonable reliance "should be an elenent of a claim
for false advertising that is decided as a matter of law' 1is
sinply an assertion regarding circunstances in which circuit
courts may determne as a matter of law that a m srepresentation
did not cause pecuniary loss. That is, there are cases in which
a circuit court may determne as a matter of |aw that a
plaintiff's bel i ef of a defendant's representation IS

unreasonable, and as a result the plaintiff's reliance (which is

(representation) (statenent) need not be the sole or
only notivation for (plaintiff)'s decision to (buy)

(rent) (use) the [ product or item, it nust
have been a mterial i nducenent . That IS, t he
(assertion) (representation) (statenment) nust have
been a signi ficant factor contributing to

(plaintiff)'s decision.
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based on the unreasonable belief) is also unreasonable. The
circuit court may determne that the representation did not
materially induce the plaintiff's decision to act and that
plaintiff would have acted in the absence of the representation.
See Ws. JI-Civil 2418.

152 Using the illustrative exanmple from Ml zewski, a
circuit court may determne that a plaintiff's belief that a
Superman cloak could "actually permt sonmeone to fly" s
unreasonabl e, and that relying on a claimthat the cloak bestows
the power of flight would therefore be wunreasonable. 296
Ws. 2d 98, 924 n.3. On that basis, the court may further
determne that such a claim did not materially induce a person
to purchase the <cloak as a matter of |[|aw Thus, t he
representation could not cause the buyer's pecuniary |loss as a
matter of |aw.

153 We therefore agree wth the court of appeals’
anal ysis. Based on the plain |language of 8§ 100.18, the statutory
purpose of protecting the public by deterring sellers from
making false representations, and the cases interpreting the
statute, we determ ne that reasonable reliance is not an el enent
of a § 100.18 cause of action. Rather, the reasonabl eness of a
plaintiff's reliance may be relevant in considering the third
element of such a claim that is whether a representation
materially induced (caused) the plaintiff to sustain a pecuniary

| 0ss.
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|V

54 Having addressed the role of reasonableness in a
8§ 100.18 cause of action, we turn to the question of whether
summary judgnment on Novell's § 100.18 claim was appropriate. The
circuit court determ ned that Novell's reliance on the
M gliaccios' representations was unreasonable as a matter of |aw
based upon the infirmties listed in the inspection report and
the inspector's recommendation that Novell seek the professional
opinion of a foundation specialist. The Mgliaccios maintain
that the circuit court's viewis correct.

55 The wevidence is equivocal as to whether Novell's
reliance on the Mgliaccios' representations was unreasonable.
To begin, the Real Estate Condition Report signed by the
Mgliaccios stated that buyers may rely on the statenents
contained in the report in deciding whether, and on what terns,
to purchase the property. The Mgliaccios' report indicated that
they were not aware of any defects (i.e., any "condition that
would have a significant adverse effect on the value of the
property") in the basenent or the foundation.

156 Moreover, the Hone Inspection Report, prepared by
Novel I 's hone inspector, is equivocal as to whether Novell acted
unreasonably in not hiring additional specialists to exam ne the
integrity of the basenent and the foundation. Although the
report describes several problens wth the foundation and
basenent, it cannot be concluded as a matter of |aw that the
report alerted Novell to the water problens he would experience
after nmoving into his new hone.
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157 The report describes sunp punp problens, high noisture
readings, and water stains in the southwest corner of the
basenent. However, those problens are in a different area than
the damage at issue in the present action, which was in the
northwest part of the basenent. Further, Novell required that
the Mgliaccios correct the problens in the southwest corner as
a condition of purchasing the hone. Wth respect to the
inspector's recomendation that Novell <consult an expert, a
reasonable interpretation of the report is that the inspector
recommended that Novell hire an expert to exam ne the foundation
rat her than an expert to assess fl ooding.

158 Juxt aposed to t he i nspector's report and
recommendation, Novell had Anthony Mgliaccio' s statenents that
the basenent walls had not been painted, that the cracks and bow
in the walls had not noved, and that there had been no water in
the basenent during the nine years the Mgliaccios lived in the
house. The statenments were mnmade in direct response to the
i nspector's concerns, and Novell testified that he placed faith
in the statenents based on the relationship between the
famlies. Novell contends that it was on the basis of Anthony
M gliaccio's representations, and the famly relationship, that
he determned it was unnecessary to hire further experts.

159 This is not a case where it is beyond any reasonable
doubt that the honebuyer sinply refused to take the definitive
advice of a hone inspector. Rather, when the evidence is viewed
in the light nost favorable to Novell, his reliance was not
unreasonable. The decision whether to hire another expert to
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exam ne the foundation and the decision whether to renove the
paneling to exam ne the wall behind were based upon how recently
the walls had been painted and on Mgliaccio' s statenent that he
had never experienced water problens in the basenent. That is,
if the walls had been painted recently or if the Mgliaccios had
experienced water in the basenent, it would be nore likely that
there remained foundation or basenent defects requiring an
expert's help. Those, however, are precisely the representations
which formthe basis of the 8§ 100.18 claim Novell contends that
the false representations are what caused himto act in the way
that the Mgliaccios consider unreasonabl e.

60 In such circunstances, Novell's reliance is not
unreasonable as a matter of |aw Rather, there remain genuine
issues of material fact as to whether his reliance was
unr easonabl e.

161 As expl ai ned above, there are cases in which a circuit
court may determne as a matter of law that a plaintiff's belief
of a defendant's representation is unreasonable, and as a result
the plaintiff's reliance is therefore also unreasonable. In such
cases the circuit court may determne that the representation
did not materially induce (cause) the plaintiff's decision to
act as a matter of law. This, however, is not such a case.

62 Rather, the evidence in this case is such that a
reasonabl e jury could det erm ne t hat t he M gl i acci os
representations caused Novell's loss and return a verdict in
favor of Novell on the 8 100.18 claim Thus, the circuit court
erred in granting summary judgnment on Novell's 8§ 100.18 claim
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163 The Mgliaccios naintain, however, that Novell's
reliance on the Mgliaccios' representations is unreasonable as
a matter of |aw because that aspect of the circuit court's
decision is not subject to review The court of appeals affirnmed
the circuit court's sumary judgnment on five causes of action on
the ground that Novell's reliance was unreasonable. Novell has
not sought review of that determnation. The Mgliaccios
therefore contend Novell's reliance was unreasonable as a matter
of | aw based on the | aw of the case doctrine.

164 The Mgliaccios' argunent msses the mark. The |aw of
the case doctrine is a "longstanding rule that a decision on a
| egal issue by an appellate court establishes the law of the
case, which nust be followed in all subsequent proceedings in

the trial court or on later appeal." State v. Stuart, 2003 W

73, 123, 262 Ws. 2d 620, 664 N.W2d 82. It binds the circuit
court and appellate courts to apply decisions of the court of
appeal s and suprene court in subsequent proceedings. |d. The
current proceeding, however, is a review of a court of appeals
deci sion, not a "subsequent proceeding in the trial court or [a]
|ater appeal.” As such, the law of +the case doctrine 1is
i nappl i cabl e.

65 Nonetheless, the Mgliaccios are correct that the
circuit court's summary judgnent order regarding Novell's conmon
| aw causes of action, which was based on its determ nation that
Novell acted unreasonably, is not wunder review Novell has
failed to preserve those issues insofar as he has not cross-
petitioned for review. See Ws. Stat. (Rule) 8§ 809.62(7); Honmel
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v. Hommel, 162 Ws. 2d 782, 795-96, 471 N W2d 1 (1991)(a party
that fails to file a petition for cross-review of a court of
appeal s decision nmay not raise argunment in the suprene court
calling for reversal of the court of appeals decision).

66 Because of the equivocal information available to
Novel |, the fact that the Mgliaccios nmade m srepresentations in
direct response to the hone inspector's concerns, and the
M gl i acci os' relationship wth Novel l's famly, Novel | " s
reliance on the representations was not unreasonable as a matter
of law. There thus remains a genuine issue of material fact as
to whether the representations materially induced (caused)
pecuniary loss to Novell, and the circuit <court erred in
granting summary | udgnent on the § 100.18 <claim Qur
determ nation here does not upset the circuit court's order
granting summary judgnment on the other causes of action, which
the court of appeals affirned, and for which Novell has not
sought review.

\

167 In sum based on an exam nation of the words of the
statute, its purpose, and our case |law interpreting the statute,
we conclude that a plaintiff is not required to prove reasonable
reliance as an elenent of a § 100.18 m srepresentation claim
However, the reasonableness of a plaintiff's reliance nay be
relevant in considering whether the representation materially
i nduced (caused) the plaintiff to sustain a loss. W further
conclude that the <circuit court erred in granting sunmary
j udgnent because there remained genuine issues of nmaterial fact
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as to whether the reliance on the representation was
unreasonable, that is whether the representation here was a
mat eri al i nducenment causing the plaintiff's |loss. Accordingly,
we affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.

27



No. 2005AP2852. akz

168 ANNETTE KINGSLAND ZI EGLER, J. (concurring). I
concur with the mpjority's determnation that the court of
appeal s' decision should be affirned. In this case, there are
genui ne issues of material fact that preclude sumary judgnent.

169 The seminal issue on appeal in this case is whether
r easonabl e reliance is an el enent of t he statutory

m srepresentation claim In following K& Tool & De

Corporation v. Perfection Machinery Sales, Inc., 2007 W 70, 301

Ws. 2d 109, 732 N W2d 792, reasonable reliance is not an
element of a Ws. Stat. 8 100.18 m srepresentation claim I
wite separately, however, because reasonable reliance is a
valid consideration not only for the fact finder, but also the
circuit court judge and even at summary judgnent.

170 The second and third elenents of a Ws. Stat. 8§ 100.18
claim include reasonable or justifiable reliance as a
consi derati on. "[ T] he reasonabl eness of a plaintiff's reliance
may be relevant in considering whether the representation
materially induced (caused) the plaintiff to sustain a |oss.”
Majority op., 93. Thus, a court nmay consider whether the
representation materially induced the plaintiff's pecuniary

| oss. K&S Tool & Die Corp., 301 Ws. 2d 109, {37.

171 1 wite separately because | believe that under
different facts the court may rightfully determne, as a nmatter
of law, that a party's reliance is so unreasonable that sunmary
judgment or dismssal of a Ws. Stat. 8§ 100.18 claim is

appropri at e. | do not want the mmjority decision today to be
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viewed as an absolute bar to summary judgnment determ nation of a
8 100.18 claim wunder all circunstances. Wil e an unscrupul ous
sell er ought not benefit from deceiving a purchaser, § 100.18
ought not protect a fully informed consuner who, w th know edge
that a defect exists, ignores the obvious, proceeds to purchase,
and then later makes a claimfor statutory m srepresentation.

172 While | do not advocate for the protection of a seller
who purposefully m srepresents the condition of a honme and lies
to a purchaser in order to induce the sale of a hone, there may
be circunstances where a buyer should be held responsible for
his or her failure to take reasonable action. Thi s deci sion
today does not address such a situation where the buyer has
act ual knowl edge that representations are untrue or has
i ndependent know edge regarding a defective condition, but
proceeds to purchase despite that knowl edge. This decision does
not address a situation where there is no question that the
seller has innocently acted and defects are later discovered.
What the court has decided today is that here, there are genui ne
issues of material fact that cannot be resolved at summary
j udgment .

173 For the foregoing reasons | concur.
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