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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  Ant hony and 

Andr ea Mi gl i acci o,  seek r evi ew of  an unpubl i shed cour t  of   

appeal s deci s i on r ever si ng a c i r cui t  cour t  or der  t hat  had 

gr ant ed summar y j udgment  i n f avor  of  t he Mi gl i acci os and 

di smi ssed t he Wi s.  St at .  § 100. 181 st at ut or y mi sr epr esent at i on 

                                                 
1 Al l  c i t at i ons t o t he Wi sconsi n St at ut es ar e t o t he 2005- 06 

ver si on unl ess ot her wi se not ed.  
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c l ai m of  Chad Novel l ,  t he r espondent . 2  They cont end t hat  t he 

cour t  of  appeal s er r ed when i t  concl uded t hat  r easonabl e 

r el i ance i s not  an el ement  of  t he st at ut or y mi sr epr esent at i on 

c l ai m.     

¶2 Rat her ,  t he Mi gl i acci os asser t  t hat  i n pur sui ng a 

§ 100. 18 cause of  act i on,  a pl ai nt i f f  i s  r equi r ed t o pr ove 

r easonabl e r el i ance as an el ement  of  t he st at ut or y 

mi sr epr esent at i on c l ai m.  Addi t i onal l y t hey advance t hat  even i f  

t he pl ai nt i f f  does not  have t he bur den t o pr ove r easonabl e 

r el i ance as an el ement  of  t he st at ut or y c l ai m,  t he c i r cui t  cour t  

never t hel ess cor r ect l y gr ant ed summar y j udgment  because t her e 

exi st ed no genui ne i ssue of  mat er i al  f act  t hat  t he r el i ance her e 

was unr easonabl e.  

¶3 Based on an exami nat i on of  t he wor ds of  t he st at ut e,  

i t s  pur pose,  and our  case l aw i nt er pr et i ng t he st at ut e,  we 

concl ude t hat  a pl ai nt i f f  i s  not  r equi r ed t o pr ove r easonabl e 

r el i ance as an el ement  of  a § 100. 18 mi sr epr esent at i on c l ai m.  

However ,  t he r easonabl eness of  a pl ai nt i f f ' s  r el i ance may be 

r el evant  i n consi der i ng whet her  t he r epr esent at i on mat er i al l y  

i nduced ( caused)  t he pl ai nt i f f  t o sust ai n a l oss.  We f ur t her  

concl ude t hat  t he c i r cui t  cour t  er r ed i n gr ant i ng summar y 

j udgment  because t her e r emai ned genui ne i ssues of  mat er i al  f act  

as t o whet her  t he r el i ance on t he r epr esent at i on was 

                                                 
2 See Novel l  v.  Mi gl i acci o,  No.  2005AP2852,  unpubl i shed sl i p 

opi ni on ( Wi s.  Ct .  App.  Oct .  17,  2006) ( af f i r mi ng i n par t  and 
r ever si ng i n par t  a j udgment  of  t he c i r cui t  cour t  f or  Mi l waukee 
Count y,  Mi chael  D.  Guol ee,  Judge) .  
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unr easonabl e,  t hat  i s  whet her  t he r epr esent at i on her e was a 

mat er i al  i nducement  causi ng t he pl ai nt i f f ' s  l oss.  Accor di ngl y,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s.   

I  

¶4 Thi s di sput e ar i ses f r om t he sal e of  a house wi t h a 

l eaky basement .   I n t he f al l  of  2002,  Chad Novel l  ( " Novel l " )  was 

l i v i ng wi t h hi s par ent s and was i n t he mar ket  t o pur chase a 

home.   A woman who was a l ong- t i me f r i end of  Novel l ' s  mot her  and 

t he f ami l y ' s f or mer  c l eani ng l ady was awar e of  Novel l ' s  sear ch.  

She i nf or med t he Novel l s t hat  her  s i st er  and br ot her - i n- l aw,  

Andr ea and Ant hony Mi gl i acci o,  wer e t hi nki ng of  sel l i ng t hei r  

home.   

¶5 Af t er  hear i ng t hi s i nf or mat i on,  t he Novel l s cont act ed 

t he Mi gl i acci os r egar di ng t he sal e of  t hei r  home.  I n Oct ober  

2002,  af t er  t he Novel l s v i ewed t he home,  Novel l ' s  f at her  e-

mai l ed t he Mi gl i acci os st at i ng t hat  t hey had pr epar ed an of f er  

t o pur chase.   The Mi gl i acci os r epl i ed t hat  t hey wer e not  yet  

r eady t o sel l .    

¶6 I n Januar y 2003,  t he Novel l s agai n cont act ed t he 

Mi gl i acci os aski ng i f  t hey wer e r eady t o ent er t ai n an of f er  t o 

pur chase.   I n r esponse,  t he Mi gl i acci os i nf or med t he Novel l s 

t hat  t hey woul d be wi l l i ng t o di scuss t he sal e af t er  t hey had 

secur ed f i nanci ng f or  t hei r  new home.   The Novel l s r epl i ed,  

aski ng f or  a t i mel i ne.  I n Apr i l ,  Andr ea Mi gl i acci o cont act ed 

Novel l  and advi sed t hat  t hey wer e wi l l i ng t o sel l  t hei r  home.   

Novel l  v i ewed t he home f or  a second t i me i n June 2003 and made 
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an of f er  t o pur chase t he home f or  $172, 500.   The Mi gl i acci os 

accept ed t he of f er .  

¶7 As a par t  of  t he sal e,  t he Mi gl i acci os pr epar ed a Real  

Est at e Condi t i on Repor t .   The Real  Est at e Condi t i on Repor t  i s  a 

st andar d r epor t  r equi r ed under  Wi sconsi n l aw t hat  obl i ges t he 

sel l er s of  a home t o at t est  t o any known def ect s i n t he 

pr oper t y.  Wi s.  St at .  § 709. 02.  A " def ect "  i s  def i ned i n t he 

r epor t  as " a condi t i on t hat  woul d have a s i gni f i cant  adver se 

ef f ect  on t he val ue of  t he pr oper t y .  .  .  . "  Wi s.  St at .  

§ 709. 03.  Consi st ent  wi t h § 709. 03,  t he f or m advi ses sel l er s 

t hat  whi l e i t  i s  not  a war r ant y,  pr ospect i ve buyer s may r el y on 

t hei r  st at ement s i n deci di ng whet her  t o pur chase t he pr oper t y 

and under  what  t er ms.  

¶8 The f or m speci f i cal l y i nqui r es r egar di ng condi t i ons of  

t he home.   Rel evant  her e,  i t  asks i f  t he sel l er  i s  " awar e of  

def ect s i n t he basement  or  f oundat i on ( i ncl udi ng cr acks,  

seepage,  and bul ges) . "  I t  f ur t her  def i nes basement  def ect s as 

i ncl udi ng " f l oodi ng,  ext r eme dampness or  wet  wal l s,  unsaf e 

concent r at i ons of  mol d,  or  def ect s i n dr ai n t i l i ng or  sump 

pumps. "   The Mi gl i acci os'  r esponse on t he f or m deni ed any 

knowl edge of  such def ect s.  

¶9 At  t he end of  t he Real  Est at e Condi t i on Repor t  i s  a 

separ at e i nqui r y r egar di ng t he Mi gl i acci os'  knowl edge of  wat er  

or  moi st ur e pr obl ems.   Agai n,  t hey deni ed any " awar e[ ness]  of  

t he pr esence of  .  .  .  wat er  or  moi st ur e i nt r usi ons or  condi t i ons 

t hat  mi ght  i ndi cat e t he gr owt h of  unsaf e l evel s of  mol d. "   Bot h 

Andr ea and Ant hony Mi gl i acci o s i gned and dat ed t he f or m under  
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t he " Owner ' s Cer t i f i cat i on, "  t her eby at t est i ng t o t he accur acy 

of  t hei r  st at ement s.   

¶10 Bef or e c l osi ng,  Novel l  hi r ed a home i nspect or  t o 

i nspect  t he home.   The home i nspect i on r epor t  cat egor i zed and 

eval uat ed ar eas of  t he Mi gl i acci os'  home.   Under  each ar ea,  t he 

i nspect or  eval uat ed i t ems i n t he ar ea as ei t her  " Accept abl e, "  

" Not  Pr esent , "  " Not  I nspect ed, "  " Mar gi nal , "  or  " Def ect i ve. "   The 

i nspect or  l i s t ed t he f oundat i on as " Mar gi nal "  and not ed 

di spl acement  and st ai r  st ep cr acks i n t he basement  wal l s.   He 

r ecommended t hat  Novel l  hi r e a f oundat i on speci al i st  t o pr ovi de 

f ur t her  eval uat i on and suggest ed t hat  t he wal l  c r acks shoul d be 

moni t or ed.      

¶11 On a separ at e page,  i n t he " Basement "  sect i on of  t he 

r epor t ,  t he i nspect or  descr i bed t he sump pump and moi st ur e 

r eadi ngs i n t he sout hwest  cor ner  of  t he basement  as " Mar gi nal . "   

He st at ed t hat  t he sump pump was oper at i ve but  submer ged and 

t hat  t he dr ai n l i ne was not  pr oper l y connect ed or  not  dr ai ni ng 

away f r om t he f oundat i on.   

¶12 The i nspect or  al so not ed wat er  s t ai ns i n t he sout hwest  

cor ner  of  t he basement  and hi gh moi st ur e r eadi ngs.   To r emedy 

t he pr obl em,  he r ecommended " ext endi ng ext er i or  downspout s[ , ]  

pr oper  gr adi ng [ and]  ext end[ i ng]  t he sump pump pi pi ng t o di ver t  

wat er  away f r om f oundat i on. "    The Mi gl i acci os agr eed t o make 

t hese i mpr ovement s as a condi t i on of  t he sal e.        

¶13 Af t er  exami ni ng t he house and pr epar i ng t he i nspect i on 

r epor t ,  t he i nspect or  went  t hr ough t he house wi t h Novel l ,  

Novel l ' s  f at her ,  and Ant hony Mi gl i acci o.  Dur i ng t hi s v i s i t ,  t he 
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i nspect or  had concer ns r egar di ng bowi ng and cr acki ng i n t he 

basement  wal l s and t he pr esence of  wat er  i n t he basement .  I n 

or der  t o ascer t ai n whet her  he shoul d r emove wood panel i ng t hat  

cover ed much of  t he basement  wal l s,  t he i nspect or  poi nt ed out  

t he bowi ng and cr acki ng t o Ant hony Mi gl i acci o and expr essed hi s 

concer n about  whet her  t he wal l  or  t he cr acks had been movi ng and 

i f  t her e had been wat er  i n t he basement  bef or e.  Mi gl i acci o 

r esponded t hat  " [ t ] her e had never  been wat er  i n t he 

basement  .  .  .  [ t hat ]  t he bow had not  moved,  and [ t hat ]  t he 

cr acks had not  moved si nce t he t i me t hat  t hey had occupi ed t he 

house. "   At  t he t i me t he Mi gl i acci os sol d t hei r  home,  t hey had 

been l i v i ng t her e f or  appr oxi mat el y ni ne year s.  

¶14 The i nspect or  al so asked i f  t he wal l s had been pai nt ed 

by t he Mi gl i acci os or  whet her  t hey had been pai nt ed by t he 

pr evi ous owner .  Mi gl i acci o r esponded t hat  he had not  pai nt ed t he 

wal l s,  but  t hat  t hey had been pai nt ed by t he pr evi ous owner .  

Novel l  consi der ed Mi gl i acci o' s r epr esent at i on t hat  t he wal l s  had 

not  been pai nt ed i n t he ni ne year s t he Mi gl i acci os had l i ved i n 

t he house as an i ndi cat i on t hat  t he wal l s and cr acks wer e not  

movi ng.  Fur t her ,  Novel l  l at er  t est i f i ed t hat  he di d not  consi der  

i t  necessar y t o hi r e an addi t i onal  speci al i st  " [ b] ased on Mr .  

Mi gl i acci o' s wor d t hat  he had never  had wat er  i n hi s basement ,  

and t hat  he not  pai nt ed hi s wal l s,  and had not  had any pr evi ous 

pr obl ems or  not i ced any movement  .  .  .  as a f r i end of  t he 

f ami l y. "   

¶15 Novel l  pur chased t he home i n Sept ember  2003.   He moved 

i n on November  15,  2003.  



No.  2005AP2852   

 

7 
 

¶16 I n ear l y 2004 Novel l  smel l ed a f oul  odor  i n t he 

basement .   He not i ced st andi ng wat er  i n t he nor t hwest  ar ea of  

t he basement .  The wat er  cover ed about  one- t hi r d of  t he ar ea of  

t he f i ni shed basement .  The basement  f l ooded i n t hat  ar ea at  

l east  f i ve t o seven t i mes t hat  season,  gener al l y when t he snow 

mel t ed or  when i t  r ai ned.   

¶17 Novel l  cont act ed t he home i nspect or  who had per f or med 

t he i ni t i al  assessment  of  t he house.   I n a June 2,  2004,  l et t er  

t o Novel l ,  t he i nspect or  r ecount ed hi s or i gi nal  assessment  of  

t he home.   He r ecal l ed t hat  t he wal l s at  t he sout hwest  cor ner  of  

t he basement  near  t he sump pump had cr acks and di spl acement ,  

t hat  t he wal l s wer e wet  t o t he t ouch,  and t hat  t her e wer e 

el evat ed moi st ur e r eadi ngs.   I n addi t i on,  he r emember ed t el l i ng 

Novel l  and hi s f at her  t o hi r e a basement  f oundat i on speci al i st  

t o f ul l y  det er mi ne t he " cause and ef f ect "  of  t he pr esent  wal l  

cr acks and di spl acement  i n t he sout hwest  cor ner  of  t he basement .   

As t o t he wet ness,  t he i nspect or  r ecal l ed at t r i but i ng wet ness t o 

" a combi nat i on of  poor  gr adi ng and i mpr oper  sump pump use. "  He 

i ndi cat ed t hat  he al so r emember ed sayi ng t hat  a f oundat i on 

speci al i st  " coul d al so per f or m a t est  on t he dr ai n t i l e t o see 

i f  t he syst em i s wor ki ng pr oper l y. "  

¶18 Af t er  communi cat i ng wi t h t he home i nspect or ,  Novel l  

hi r ed a pr of essi onal  engi neer .   I n cont r ast  t o t he f i ndi ngs of  

t he home i nspect or  who not ed cr acks,  di spl acement ,  and wet  wal l s 

i n t he sout hwest  cor ner  of  t he basement ,  t he engi neer  f ocused on 

t he nor t hwest  cor ner  of  t he basement ,  wher e t her e had been 

st andi ng wat er .  He concl uded t hat  t he nor t hwest  cor ner  of  t he 
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basement  was t he sour ce of  t he wat er  pr obl ems.  He opi ned t hat  

wat er  had been ent er i ng i n nor t hwest  ar ea f or  t he past  decade,  

and t hat  t he wat er  was comi ng f r om behi nd t he wooden panel i ng on 

t he wal l s.  Hi s i nspect i on r eveal ed " ar eas of  panel i ng t hat  wer e 

badl y wat er  st ai ned and f ur r i ng st r i ps behi nd t he panel i ng t hat  

wer e r ot t i ng. "    

¶19 The engi neer  st at ed t hat  based on t he cr acks i n t he 

basement  t hat  wer e pat ched and conceal ed,  i t  was hi s opi ni on 

t hat  " t he sel l er s of  t he house woul d have exper i enced pr obl ems 

t o t he same degr ee t hat  Mr .  Novel l  di d. "  He f ur t her  opi ned t hat  

" i f  t he sel l er s l i ved i n t he house f i ve t o t en year s,  t hey woul d 

have exper i enced numer ous per i ods of  wat er  i nt r usi on compar abl e 

t o t hat  of  Mr .  Novel l . "   

¶20 Novel l  al so hi r ed a f oundat i on speci al i st ,  who 

concl uded t hat  t he basement  wal l s had been pai nt ed r ecent l y t o 

conceal  t he pr esence of  cr acks.   The f oundat i on speci al i st  

det er mi ned t hat  wat er  had been l eaki ng i nt o t he basement  f or  at  

l east  t he pr evi ous t hr ee year s.    

¶21 Novel l  f i l ed a compl ai nt  agai nst  t he Mi gl i acci os 

al l egi ng si x causes of  act i on:  ( 1)  br each of  cont r act ;  ( 2)  

i nt ent i onal  mi sr epr esent at i on;  ( 3)  mi sr epr esent at i on i n 

v i ol at i on of  Wi s.  St at .  §§ 895. 80 and 943. 20( 1) ( d) ;  ( 4)  

mi sr epr esent at i on i n v i ol at i on of  Wi s.  St at .  § 100. 18;  ( 5)  

st r i ct  r esponsi bi l i t y  r epr esent at i on;  and ( 6)  negl i gent  

mi sr epr esent at i on.   I n Jul y 2005,  t he Mi gl i acci os moved f or  

summar y j udgment .   The ci r cui t  cour t  gr ant ed t he mot i on and 

ent er ed summar y j udgment  on al l  c l ai ms.   Wi t h r espect  t o t he 
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§ 100. 18 cl ai m,  t he c i r cui t  cour t  det er mi ned as a mat t er  of  l aw 

t hat  j ust i f i abl e r el i ance was an el ement  and t hat  Novel l  was not  

j ust i f i ed i n r el y i ng on t he mi sr epr esent at i ons of  t he 

Mi gl i acci os.    

¶22 Novel l  appeal ed t he ci r cui t  cour t ' s  gr ant  of  summar y 

j udgment  on al l  c l ai ms.   The cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ' s  summar y j udgment  on f i ve of  t he s i x c l ai ms.   

Wi t h r espect  t o t he § 100. 18 cause of  act i on,  however ,  t he cour t  

of  appeal s r ever sed t he ci r cui t  cour t ' s  or der .  I t  concl uded t hat  

r easonabl e r el i ance i s not  an el ement  of  a § 100. 18 cl ai m.   The 

Mi gl i acci os pet i t i oned f or  r evi ew.  Novel l  di d not  cr oss-

pet i t i on.  

I I  

¶23 Thi s case r equi r es us t o det er mi ne whet her  t he cour t  

of  appeal s er r ed i n r ever si ng t he ci r cui t  cour t ' s  gr ant  of  

summar y j udgment .   We r evi ew t he gr ant  or  deni al  of  summar y 

j udgment  i ndependent l y,  but  appl y t he same met hodol ogy as used 

by t he c i r cui t  cour t .  Wi s.  Mal l  Pr ops. ,  LLC v.  Younker s,  I nc. ,  

2006 WI  95,  ¶19,  293 Wi s.  2d 573,  717 N. W. 2d 703.   Summar y 

j udgment  i s appr opr i at e wher e t her e i s no genui ne i ssue of  

mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a 

mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2) .  The i nf er ences t o be 

dr awn f r om t he under l y i ng f act s ar e t o be vi ewed i n t he l i ght  

most  f avor abl e t o t he par t y opposi ng t he mot i on.  Lambr echt  v.  

Est at e of  Kaczmar czyk,  2001 WI  25,  ¶23,  241 Wi s.  2d 804,  623 

N. W. 2d 751.   I f  t her e i s any r easonabl e doubt  r egar di ng whet her  

t her e exi st s a genui ne i ssue of  mat er i al  f act ,  t hat  doubt  must  
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be r esol ved i n f avor  of  t he nonmovi ng par t y.  Schmi dt  v.  Nor t her n 

St at es Power  Co. ,  2007 WI  136,  ¶24,  __ Wi s.  2d __,  742 

N. W. 2d 294.  

¶24 I n addi t i on,  we ar e cal l ed upon t o i nt er pr et  t he 

el ement s of  a c l ai m under  Wi s.  St at .  § 100. 18.   Quest i ons of  

st at ut or y i nt er pr et at i on and appl i cat i on pr esent  quest i ons of  

l aw whi ch we r ev i ew i ndependent l y of  t he det er mi nat i ons r ender ed 

by t he c i r cui t  cour t  and t he cour t  of  appeal s.   Ki er st yn v.  

Raci ne Uni f i ed School  Di st . ,  228 Wi s.  2d 81,  88,  596 N. W. 2d 417 

( 1999) .    

I I I  

¶25 The Mi gl i acci os cont end t hat  t he cour t  of  appeal s 

er r ed i n det er mi ni ng t hat  r easonabl e r el i ance i s  not  an el ement  

of  a § 100. 18 cause of  act i on.  They ar gue t hat  based on § 100. 18 

and cases i nt er pr et i ng t he st at ut e,  Novel l  must  pr ove r easonabl e 

r el i ance i n or der  t o meet  t he el ement s of  a § 100. 18 cause of  

act i on.   

¶26 I n det er mi ni ng whet her  r easonabl e r el i ance i s an 

el ement  of  a Wi s.  St at .  § 100. 18 cl ai m,  we begi n our  anal ysi s by  

exami ni ng t he wor ds of  t he st at ut e.  Sect i on 100. 18( 1)  pr ohi bi t s 

maki ng f al se r epr esent at i ons wi t h t he i nt ent  t o sel l  r eal  

est at e.    

No per son .  .  .  wi t h i nt ent  t o sel l  .  .  .  r eal  
est at e .  .  .  shal l  make,  publ i sh,  di ssemi nat e,  
c i r cul at e,  or  pl ace bef or e t he publ i c .  .  .  [ a]  
st at ement  or  r epr esent at i on of  any k i nd t o t he publ i c 
r el at i ng t o such .  .  .  sal e .  .  .  of  such r eal  
est at e .  .  .  or  t o t he t er ms or  condi t i ons t her eof ,  
whi ch .  .  .  st at ement  or  r epr esent at i on cont ai ns any 
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asser t i on,  r epr esent at i on or  st at ement  of  f act  whi ch 
i s unt r ue,  decept i ve or  mi sl eadi ng.  

A per son suf f er i ng pecuni ar y l oss because of  a v i ol at i on of  

§ 100. 18( 1)  may r ecover  damages under  § 100. 18( 11) ( b) 2,  whi ch 

pr ovi des:  

Any per son suf f er i ng pecuni ar y l oss because of  a 
v i ol at i on of  t hi s sect i on by any ot her  per son may 
sue i n any cour t  of  compet ent  j ur i sdi ct i on and shal l  
r ecover  such pecuni ar y l oss,  t oget her  wi t h cost s,  
i ncl udi ng r easonabl e at t or ney f ees .  .  .  .  

¶27 A pl ai n r eadi ng of  t he st at ut e r eveal s t hat  r easonabl e 

r el i ance i s not  an el ement  of  a st at ut or y f al se r epr esent at i on 

c l ai m.   Sect i on 100. 18( 1)  pr ohi bi t s maki ng mi sr epr esent at i ons t o 

t he publ i c wi t h t he i nt ent  t o sel l ,  and § 100. 18( 11) ( b) 2 

pr ovi des f or  r ecover y when such mi sr epr esent at i ons cause 

pecuni ar y l oss.   

¶28 The wor ds " r el y, "  " r el i ed, "  and " r el i ance"  appear  

nowher e i n t he t ext  of  ei t her  § 100. 18( 1)  or  § 100. 18( 11) ( b) 2.  

Rat her ,  § 100. 18( 11) ( b) 2 pr ovi des t hat  " any per son suf f er i ng 

pecuni ar y l oss because of  a v i ol at i on of  t hi s sect i on by any 

ot her  per son may sue i n any cour t  of  compet ent  

j ur i sdi ct i on .  .  .  . "     

¶29 Accor di ngl y,  t her e i s no i ndi cat i on based on t he  

l anguage of  t he st at ut e t hat  t he l egi s l at ur e sought  t o l i mi t  a 

pur chaser ' s abi l i t y  t o br i ng a c l ai m under  § 100. 18 onl y t o 

t hose ci r cumst ances i n whi ch t he pl ai nt i f f  can show r easonabl e 

r el i ance as a s t at ut or y el ement .  Absent  any ambi gui t y i n t he 

st at ut e t o t he cont r ar y,  i t  shoul d be assumed t hat  t he 

l egi s l at ur e i nt ended cour t s t o i nt er pr et  t he st at ut e as wr i t t en.  
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¶30 I n addi t i on,  t he pur pose of  § 100. 18 does not  suppor t  

t he pr oposi t i on t hat  r easonabl e r el i ance i s an el ement  of  a 

§ 100. 18 cl ai m.  Thi s cour t  and t he cour t  of  appeal s have made 

cl ear  t hat  t he pur pose of  § 100. 18 i s t o det er  sel l er s f r om 

maki ng f al se and mi sl eadi ng r epr esent at i ons i n or der  t o pr ot ect  

t he publ i c.  I n St at e v.  Aut omat i c Mer chandi ser s of  Amer i ca,  

I nc. ,  t hi s cour t  det er mi ned t hat  t he st at ut e appl i ed t o f ace- t o-

f ace communi cat i ons i n addi t i on t o medi a adver t i sement s because 

t he st at ut e was " i nt ended t o pr ot ect  t he r esi dent s of  Wi sconsi n 

f r om any unt r ue,  decept i ve or  mi sl eadi ng r epr esent at i ons made t o 

pr omot e t he sal e of  a pr oduct . "  64 Wi s.  2d 659,  663,  221 

N. W. 2d 683 ( 1974) .    

¶31 Si mi l ar l y,  i n Ri cco v.  Ri va,  t he cour t  of  appeal s 

det er mi ned t hat  a pl ai nt i f f  coul d st at e a cause of  act i on under  

§ 100. 18 f or  mi sr epr esent at i ons a sel l er  made t o a r eal t or ,  who 

unknowi ngl y passed t he mi sr epr esent at i ons al ong t o t he 

pl ai nt i f f .  2003 WI  App 182,  ¶36,  266 Wi s.  2d 696,  669 

N. W. 2d 193.  Real t or s who ar e unawar e t hat  a r epr esent at i on i s 

unt r ue ar e i mmune f r om l i abi l i t y .  Wi s.  St at .  § 110. 18( 12) ( b) .  

However ,  t he cour t  of  appeal s  det er mi ned t hat  ext endi ng such 

i mmuni t y t o sel l er s woul d under mi ne " [ t ] he pur pose of  § 100. 18 

[ whi ch]  i s  t o det er  sel l er s of  pr oper t y f r om maki ng f al se 

r epr esent at i ons i n or der  t o i nduce a sal e. "  I d.  See al so Gr ube 

v.  Daun,  173 Wi s.  2d 30,  57,  496 N. W. 2d 106 ( Ct .  App.  1992) ( " t he 

st at ut e i nt ends t o pr ot ect  t he publ i c f r om al l  unt r ue,  decept i ve 

or  mi sl eadi ng r epr esent at i ons made i n sal es pr omot i ons,  
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i ncl udi ng r epr esent at i ons made i n f ace- t o- f ace sal es wher e no 

medi a adver t i s i ng i s i nvol ved. " ) .  

¶32 Det er r ence does not  depend on r easonabl e r el i ance.  

Requi r i ng t hat  pl ai nt i f f s demonst r at e r easonabl e r el i ance as a 

st at ut or y el ement  of  a § 100. 18 cl ai m t her ef or e woul d not  

f ul f i l l  t he st at ut or y pur pose.   

¶33 The Mi gl i acci os r ecogni ze t hat  § 100. 18 cont ai ns 

nei t her  t he wor d " r el y"  nor  a var i at i on of  t he wor d.   They 

mai nt ai n i nst ead t hat  Wi sconsi n case l aw i nt er pr et i ng t he 

st at ut e demonst r at es t hat  r easonabl e r el i ance i s  an el ement  of  

§ 100. 18 cl ai ms.  

¶34 Among t he cases t he Mi gl i acci os c i t e i s Ti m Tor r es 

Ent er s. ,  I nc.  v.  Li nscot t ,  142 Wi s.  2d 56,  416 N. W. 2d 670 ( Ct .  

App.  1987) .  Tor r es f i l ed a § 100. 18 sui t  al l egi ng t hat  

Li nscot t ' s  adver t i sement s f al sel y c l ai med t hat  i t  was t he onl y  

est abl i shment  sel l i ng Gi l l es f r ozen cust ar d.  I d.  at  62- 63.  

Li nscot t  cont ended t hat  Tor r es had f ai l ed t o adduce suf f i c i ent  

evi dence t o demonst r at e t hat  t he adver t i s i ng caused damages.  I d.  

at  69.  The cour t  of  appeal s det er mi ned t hat  § 100. 18 r equi r ed 

some evi dence t hat  f al se adver t i s i ng caused damages.  I d.  at  70.  

The ci r cui t  cour t ' s  j ur y i nst r uct i on on cause i ncl uded t he 

st at ement  t hat  " t her e must  be some act ual  consumer  r el i ance on 

t he si gns bef or e awar di ng pecuni ar y damages. "  I d.  The cour t  of  

appeal s det er mi ned t hat  t her e was evi dence t o show such 

r el i ance,  and t hat  such evi dence was suf f i c i ent  f or  a j ur y 

f i ndi ng t hat  t he adver t i s i ng caused damages.   I d.   
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¶35 The Mi gl i acci os al so c i t e t o a f eder al  case di scussi ng 

r el i ance i n t he cont ext  of  a § 100. 18 cl ai m.  I n Val ent e v.  

Sof amor ,  S. N. C. ,  t he pl ai nt i f f s  r ecei ved bone scr ews dur i ng 

spi nal  f usi on sur ger y.  48 F.  Supp.  2d 862,  863 ( E. D.  Wi s.  1999) .  

They al l eged t hat  t he scr ews wer e def ect i ve and caused i nj ur y,  

and among t he causes of  act i on pl ed was a § 100. 18 f al se 

adver t i s i ng c l ai m.  I d.  at  864.  The cour t  det er mi ned t hat  t he 

pl ai nt i f f s wer e unabl e t o est abl i sh a causal  connect i on bet ween 

t he def endant s '  conduct  and t hei r  pecuni ar y l oss on t he gr ound 

t hat  t hey had f ai l ed t o show " t hat  t hey or  t hei r  doct or s r el i ed 

on t he def endant s '  al l egedl y f r audul ent  r epr esent at i ons when 

t hey el ect ed t o under go spi nal  f usi on sur ger y. "   I d.  at  874.  

¶36 Ti m Tor r es and Val ent e demonst r at e t hat  a per son' s 

r el i ance on a r epr esent at i on can suf f i ce t o show t hat  a 

r epr esent at i on mat er i al l y  i nduced ( caused)  l oss.  The quest i on 

her e,  however ,  i s  whet her  r easonabl e r el i ance i s a necessar y 

el ement  i n a § 100. 18 cl ai m.  Those cases do not  addr ess t he 

r easonabl eness of  t he r el i ance.  The Ti m Tor r es cour t  di d not  ask 

whet her  consumer s r el y i ng on r epr esent at i ons t hat  a sel l er  was 

t he sol e pur veyor  of  Gi l l es f r ozen cust ar d wer e r easonabl e t o do 

so.  Si mi l ar l y,  t he Val ent e cour t  r equi r ed t hat  pat i ent s or  t hei r  

doct or s r el i ed on t he r epr esent at i ons.  I t  di d not  exami ne 

whet her  t hey woul d have been r easonabl e t o do so.  Thus,  t he t wo 

cases f ai l  t o suppor t  t he Mi gl i acci os'  ar gument .   

¶37 The Mi gl i acci os al so r el y on t he r ecent  cour t  of  

appeal s deci s i on i n Mal zewski  v.  Rapki n,  2006 WI  App 183,  296 

Wi s.  2d 98,  723 N. W. 2d 156.  The Mal zewski s of f er ed t o buy a 
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house f r om t he Rapki ns.  The of f er  st at ed t hat  t he sel l er  had no 

knowl edge of  condi t i ons af f ect i ng t he pr oper t y ot her  t han t hose 

l i s t ed i n t he sel l er ' s Real  Est at e Condi t i on Repor t .  I n t he Real  

Est at e Condi t i on Repor t ,  t he Rapki ns r epr esent ed t hat  t hey wer e 

awar e of  basement  or  f oundat i on def ect s,  i ncl udi ng " cr acks,  

seepage and bul ges. "  I d. ,  ¶2.  They f ur t her  st at ed t hat  dur i ng 

" ver y heavy r ai nst or ms,  t her e mi ght  be a l i t t l e seepage i n t he 

wal l s/ f l oor s, "  but  t hat  t hey had " r egr aded t o cor r ect  t hi s. "  I d.  

¶38 The of f er  al so cont ai ned an i nspect i on cont i ngency,  

such t hat  sal e was cont i ngent  on t he house passi ng i nspect i on.  

I d. ,  ¶3.  The Mal zewski s wai ved t hei r  i nspect i on r i ght  and 

pur chased t he home.  I d. ,  ¶4.  Less t han a year  af t er  t hey 

pur chased t he home,  pai nt  peel ed f r om t he basement  wal l s t o 

r eveal  pr e- exi st i ng cr acks.  I d. ,  ¶5.  An exper t  hi r ed by t he 

Mal zewski s t o eval uat e t hei r  wal l s i nf or med t hem t hat  t he cr acks 

had been t her e f or  many year s and est i mat ed r epai r  cost s at  over  

$25, 000.  I d.  

¶39 The Mal zewski s sued,  al l egi ng a var i et y of  causes of  

act i on,  i ncl udi ng a § 100. 18 st at ut or y mi sr epr esent at i on c l ai m.  

The ci r cui t  cour t  gr ant ed t he Rapki ns'  mot i on f or  summar y 

j udgment  on al l  c l ai ms,  and t he Mal zewski s appeal ed.  I d. ,  ¶10.  

The cour t  of  appeal s af f i r med summar y j udgment  wi t h r espect  t o 

t he causes of  act i on f or  i nt ent i onal  mi sr epr esent at i on,  st r i ct  

l i abi l i t y  mi sr epr esent at i on,  negl i gent  mi sr epr esent at i on,  and 

t hef t - by- f r aud on t he gr ound t hat  t hose causes of  act i on each 

i ncl ude an el ement  of  j ust i f i abl e r el i ance.  I d. ,  ¶¶17- 26.   
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¶40 Wi t h r espect  t o t he § 100. 18 cl ai m,  however ,  t he cour t  

of  appeal s r ever sed on t he gr ound t hat  r easonabl e r el i ance i s 

not  an el ement .  I d. ,  ¶24.  Rat her ,  i t  det er mi ned t hat  r easonabl e 

r el i ance may " be consi der ed by a j ur y i n det er mi ni ng whet her  t he 

pur chaser  i n f act  r el i ed on t he sel l er ' s r epr esent at i on. "  I d.  

Nonet hel ess,  t he cour t  st at ed i n a f oot not e t hat  t her e ar e 

c i r cumst ances i n whi ch r easonabl e r el i ance shoul d be an el ement  

of  a § 100. 18 cl ai m:  

Ther e ar e,  never t hel ess,  undoubt edl y some 
ci r cumst ances wher e r easonabl e r el i ance shoul d be an 
el ement  of  a c l ai m f or  f al se adver t i s i ng t hat  i s 
deci ded as a mat t er  of  l aw.   For  exampl e,  a company,  
i n connect i on wi t h t he r ecent l y r el eased f i l m 
" Super man Ret ur ns"  ( War ner  Br os.  St udi os 2006)  
adver t i ses a bl ue cl oak t hat  i t  r epr esent s wi l l  
act ual l y per mi t  someone t o f l y .  We woul d be har d 
pr essed t o say .  .  .  t hat  a t r i al  i s  r equi r ed i f  an 
adul t  of  nor mal  i nt el l i gence who buys t he cl oak woul d 
have a c l ai m under  Wi s.  St at .  § 100. 18 i f  t he c l oak 
di d not  l et  t he buyer  f l y ,  whet her  f ast er  or  s l ower  
t han a " speedi ng bul l et . "  

I d. ,  ¶24 n. 3 ( emphasi s i n or i gi nal ) .  

¶41 We agr ee wi t h t he Mi gl i acci os t hat  Mal zewski  i s  

di r ect l y appl i cabl e t o t he pr esent  case.  The cases ar e f act ual l y 

and pr ocedur al l y ver y s i mi l ar .   Bot h cases i nvol ve t he sel l er  of  

a home conceal i ng basement  wat er  pr obl ems,  and i n bot h cases t he 

pl ai nt i f f s al l eged bot h common l aw and § 100. 18 st at ut or y 

mi sr epr esent at i on c l ai ms.  The ci r cui t  cour t s i n bot h cases 

gr ant ed t he def endant s '  mot i ons f or  summar y j udgment  wi t h 

r espect  t o al l  c l ai ms.  Bot h cour t s based t hei r  deci s i on on 

unr easonabl e r el i ance.   Mor eover ,  l i ke t he cour t  of  appeal s i n 

t hi s case,  t he Mal zewski  cour t  af f i r med summar y j udgment  on t he 
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common l aw cl ai ms but  r ever sed wi t h r espect  t o t he § 100. 18 

cl ai m because r easonabl e r el i ance i s not  an el ement .   

¶42 However ,  gi ven t hese si mi l ar i t i es,  and t he val ue of  

Mal zewski  as pr ecedent ,  i t  i s  sur pr i s i ng t hat  t he Mi gl i acci os 

c i t e i t  i n suppor t  of  t hei r  posi t i on.  Regar dl ess of  t he f oot not e 

ment i oni ng r easonabl e r el i ance,  t he Mal zewksi  cour t  was expl i c i t  

t hat  r easonabl e r el i ance i s not  an el ement  of  a § 100. 18 

mi sr epr esent at i on c l ai m.  Mal zewski  di st i ngui shes § 100. 18 cl ai ms 

f r om common l aw mi sr epr esent at i on c l ai ms on t hat  basi s.  Thus,  

r at her  t han suppor t i ng t he Mi gl i acci os'  posi t i on,  Mal zewksi  

conf ounds i t .  

¶43 Fi nal l y,  t he Mi gl i acci os c i t e t hi s cour t ' s  r ecent  

anal ysi s of  § 100. 18 i n K&S Tool  & Di e Cor p.  v.  Per f ect i on Mach.  

Sal es I nc. ,  2007 WI  70,  301 Wi s.  2d 109,  732 N. W. 2d 792.   The 

pl ai nt i f f ,  a manuf act ur er  of  heavy i ndust r i al  par t s,  pur chased 

an i ndust r i al  pr ess based on Per f ect i on' s wr i t t en 

r epr esent at i ons t hat  t he pr ess woul d conf or m t o t he needs of  

K&S.  I d. ,  ¶1.   Af t er  pur chase,  K&S di scover ed t hat  t he machi ner y 

was not  desi gned f or  i t s needs,  and i t  sued Per f ect i on under  

§ 100. 18.  I d.   

¶44 Rel evant  her e i s our  anal ysi s of  t he el ement s of  t he 

cause of  act i on.   We st at ed t hat  t o pr evai l  on a § 100. 18 cl ai m,  

t he pl ai nt i f f  must  pr ove t hr ee el ement s:  ( 1)  t he def endant  made 

a r epr esent at i on t o t he publ i c wi t h t he i nt ent  t o i nduce an 

obl i gat i on,  ( 2)  " t hat  t he r epr esent at i on was unt r ue,  decept i ve 

or  mi sl eadi ng, "  and ( 3)  " t hat  t he r epr esent at i on caused t he 

pl ai nt i f f  a pecuni ar y l oss. "  I d. ,  ¶19 ( c i t i ng Ti et swor t h v.  
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Har l ey Davi dson,  I nc. ,  2004 WI  32,  ¶39,  270 Wi s.  2d 146,  677 

N. W. 2d 233;  Wi s JI ——Ci vi l  2418) .    

¶45 I n di scussi ng t he pl ai nt i f f ' s  bur den,  we st at ed t hat  

K&S had t o pr ove " t hat  Per f ect i on' s mi sr epr esent at i on .  .  .  

caused i t  t o sust ai n a pecuni ar y l oss. "  I d. ,  ¶34.   Goi ng 

f ur t her ,  we st at ed t hat  a " pl ai nt i f f  does not  have t he bur den of  

pr ovi ng r easonabl e r el i ance. "  I d. ,  ¶36 ( emphasi s added) .   We 

cont r ast ed § 100. 18 cl ai ms wi t h common l aw mi sr epr esent at i on 

c l ai ms on t he gr ound t hat  " [ u] nl i ke common l aw causes of  act i on 

f or  mi sr epr esent at i ons,  r easonabl e r el i ance i s not  t he st andar d 

f or  a [ § 100. 18]  c l ai m because t he l egi s l at ur e cr eat ed a 

di st i nct  cause of  act i on. "  I d.    

¶46 The f act  t hat  common l aw mi sr epr esent at i on c l ai ms 

r equi r e r easonabl e r el i ance was i nsuf f i c i ent  f or  us t o concl ude 

t hat  a § 100. 18 cl ai m r equi r es r easonabl e r el i ance.  We 

det er mi ned t hat  by enact i ng § 100. 18 t he l egi s l at ur e di d not  

i nt end t o mer el y add yet  anot her  r emedy f or  common l aw 

mi sr epr esent at i on:   

Ther e i s no i ndi cat i on i n §§ 100. 18( 1) ,  
100. 18( 11) ( b) 2,  and 100. 18( 11) ( b) 3 or  any of  t he ot her  
many and det ai l ed subsect i ons t hat  make up § 100. 18,  
t hat  t he l egi s l at ur e i nt ended t o add a r emedy f or  
common l aw mi sr epr esent at i on c l ai ms r at her  t han t o 
cr eat e a di st i nct  st at ut or y cause of  act i on.  

I d.  ( quot i ng Kai l i n v.  Ar mst r ong,  2002 WI  App 70,  ¶44,  252 

Wi s.  2d 676,  643 N. W. 2d 132) .  

¶47 Nonet hel ess,  we st at ed t hat  even t hough a pl ai nt i f f  

need not  pr ove r easonabl e r el i ance i n a § 100. 18 cl ai m,  " t he 

r easonabl eness of  a pl ai nt i f f ' s  r el i ance may be r el evant  i n 
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consi der i ng whet her  t he r epr esent at i ons mat er i al l y  i nduced t he 

pl ai nt i f f ' s  pecuni ar y l oss .  .  .  . "  I d.  I n suppor t  of  t hi s 

pr oposi t i on,  we ci t ed Mal zewski .  

¶48 As wi t h Mal zewski ,  we wer e expl i c i t  t hat  pl ai nt i f f s i n 

§ 100. 18 act i ons do not  have t o demonst r at e r easonabl e r el i ance 

as an el ement  of  t he st at ut or y c l ai m.  K&S Tool  & Di e,  301 

Wi s.  2d 109,  ¶36.   Thus,  nei t her  t he l anguage of  t he st at ut e,  

t he pur pose of  t he st at ut e,  nor  t he case l aw suppor t s t he 

Mi gl i acci os'  ar gument  t hat  r easonabl e r el i ance i s an el ement  of  

a § 100. 18 cause of  act i on.   

¶49 The Mi gl i acci os mai nt ai n t hat  even i f  r easonabl e 

r el i ance i s not  an el ement  of  a § 100. 18 cl ai m,  t he 

r easonabl eness of  a per son' s act i ons i n r el y i ng on 

r epr esent at i ons i s a def ense and may be consi der ed by a j ur y i n 

det er mi ni ng cause.  We agr ee.  As set  f or t h above,  t her e ar e t hr ee 

el ement s i n a § 100. 18 cause of  act i on:  ( 1)  t he def endant  made a 

r epr esent at i on t o t he publ i c wi t h t he i nt ent  t o i nduce an 

obl i gat i on,  ( 2)  t he r epr esent at i on was " unt r ue,  decept i ve or  

mi sl eadi ng, "  and ( 3)  t he r epr esent at i on mat er i al l y  i nduced 

( caused)  a pecuni ar y l oss t o t he pl ai nt i f f .   K&S Tool  and Di e,  

¶19;  see al so Wi s JI ——Ci vi l  2418. 3 Rel i ance i s an aspect  of  t he 

                                                 
3 Wi s JI ——Ci vi l  2418 set s f or t h t he t hi r d el ement  of  a Wi s.  

St at .  § 100. 18 st at ut or y mi sr epr esent at i on c l ai m as f ol l ows:  

Thi r d,  ( pl ai nt i f f )  sust ai ned a monet ar y l oss as a 
r esul t  of  t he ( asser t i on)  ( r epr esent at i on)  
( st at ement ) .  I n det er mi ni ng whet her  ( pl ai nt i f f ) ' s  l oss 
was caused by t he ( asser t i on)  ( r epr esent at i on)  
( st at ement ) ,  t he t est  i s  whet her  ( pl ai nt i f f )  woul d 
have act ed i n i t s absence.  Al t hough t he ( asser t i on)  
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t hi r d el ement ,  whet her  a r epr esent at i on caused t he pl ai nt i f f ' s  

pecuni ar y l oss.  Ti m Tor r es,  142 Wi s.  2d at  70;  Val ent e,  48 

F.  Supp.  2d at  874.  

¶50 Rat her  t han suggest i ng t hat  r easonabl e r el i ance i s an 

el ement  of  a § 100. 18 cl ai m,  K&S and Mal zewski  show t hat  a j ur y 

may consi der  t he r easonabl eness of  a per son' s r el i ance on a 

mi sr epr esent at i on i n det er mi ni ng whet her  t her e had been a 

mat er i al  i nducement .  That  i s  t he sense i n whi ch " t he 

r easonabl eness of  a pl ai nt i f f ' s  r el i ance may be r el evant  i n 

consi der i ng whet her  t he r epr esent at i on mat er i al l y  i nduced t he 

pl ai nt i f f ' s  pecuni ar y l oss .  .  .  . "  K&S Tool  & Di e,  301 

Wi s.  2d 109,  ¶36.   

¶51 Seen i n t hi s l i ght ,  t he st at ement  i n Mal zewski  t hat  i n 

some cases r easonabl e r el i ance " shoul d be an el ement  of  a c l ai m 

f or  f al se adver t i s i ng t hat  i s deci ded as a mat t er  of  l aw"  i s 

s i mpl y an asser t i on r egar di ng ci r cumst ances i n whi ch c i r cui t  

cour t s may det er mi ne as a mat t er  of  l aw t hat  a mi sr epr esent at i on 

di d not  cause pecuni ar y l oss.  That  i s,  t her e ar e cases i n whi ch 

a c i r cui t  cour t  may det er mi ne as a mat t er  of  l aw t hat  a 

pl ai nt i f f ' s  bel i ef  of  a def endant ' s r epr esent at i on i s 

unr easonabl e,  and as a r esul t  t he pl ai nt i f f ' s  r el i ance ( whi ch i s 

                                                                                                                                                             
( r epr esent at i on)  ( st at ement )  need not  be t he sol e or  
onl y mot i vat i on f or  ( pl ai nt i f f ) ' s  deci s i on t o ( buy)  
( r ent )  ( use)  t he _______ [ pr oduct  or  i t em] ,  i t  must  
have been a mat er i al  i nducement .  That  i s,  t he 
( asser t i on)  ( r epr esent at i on)  ( st at ement )  must  have 
been a s i gni f i cant  f act or  cont r i but i ng t o 
( pl ai nt i f f ) ' s  deci s i on.  
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based on t he unr easonabl e bel i ef )  i s  al so unr easonabl e.   The 

ci r cui t  cour t  may det er mi ne t hat  t he r epr esent at i on di d not  

mat er i al l y  i nduce t he pl ai nt i f f ' s  deci s i on t o act  and t hat  

pl ai nt i f f  woul d have act ed i n t he absence of  t he r epr esent at i on.  

See Wi s.  JI - Ci v i l  2418.  

¶52 Usi ng t he i l l ust r at i ve exampl e f r om Mal zewski ,  a 

c i r cui t  cour t  may det er mi ne t hat  a pl ai nt i f f ' s  bel i ef  t hat  a 

Super man cl oak coul d " act ual l y per mi t  someone t o f l y"  i s  

unr easonabl e,  and t hat  r el y i ng on a c l ai m t hat  t he c l oak best ows 

t he power  of  f l i ght  woul d t her ef or e be unr easonabl e.  296 

Wi s.  2d 98,  ¶24 n. 3.  On t hat  basi s,  t he cour t  may f ur t her  

det er mi ne t hat  such a c l ai m di d not  mat er i al l y  i nduce a per son 

t o pur chase t he cl oak as a mat t er  of  l aw.  Thus,  t he 

r epr esent at i on coul d not  cause t he buyer ' s pecuni ar y l oss as a 

mat t er  of  l aw.   

¶53 We t her ef or e agr ee wi t h t he cour t  of  appeal s '  

anal ysi s.  Based on t he pl ai n l anguage of  § 100. 18,  t he st at ut or y 

pur pose of  pr ot ect i ng t he publ i c by det er r i ng sel l er s f r om 

maki ng f al se r epr esent at i ons,  and t he cases i nt er pr et i ng t he 

st at ut e,  we det er mi ne t hat  r easonabl e r el i ance i s not  an el ement  

of  a § 100. 18 cause of  act i on.  Rat her ,  t he r easonabl eness of  a 

pl ai nt i f f ' s  r el i ance may be r el evant  i n consi der i ng t he t hi r d 

el ement  of  such a c l ai m,  t hat  i s  whet her  a r epr esent at i on 

mat er i al l y  i nduced ( caused)  t he pl ai nt i f f  t o sust ai n a pecuni ar y  

l oss.   
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I V 

¶54 Havi ng addr essed t he r ol e of  r easonabl eness i n a 

§ 100. 18 cause of  act i on,  we t ur n t o t he quest i on of  whet her  

summar y j udgment  on Novel l ' s  § 100. 18 cl ai m was appr opr i at e.  The 

ci r cui t  cour t  det er mi ned t hat  Novel l ' s  r el i ance on t he 

Mi gl i acci os'  r epr esent at i ons was unr easonabl e as a mat t er  of  l aw 

based upon t he i nf i r mi t i es l i s t ed i n t he i nspect i on r epor t  and 

t he i nspect or ' s r ecommendat i on t hat  Novel l  seek t he pr of essi onal  

opi ni on of  a f oundat i on speci al i st .  The Mi gl i acci os mai nt ai n 

t hat  t he c i r cui t  cour t ' s  v i ew i s cor r ect .   

¶55 The evi dence i s equi vocal  as t o whet her  Novel l ' s  

r el i ance on t he Mi gl i acci os'  r epr esent at i ons was unr easonabl e.  

To begi n,  t he Real  Est at e Condi t i on Repor t  s i gned by t he 

Mi gl i acci os st at ed t hat  buyer s may r el y on t he st at ement s 

cont ai ned i n t he r epor t  i n deci di ng whet her ,  and on what  t er ms,  

t o pur chase t he pr oper t y.  The Mi gl i acci os'  r epor t  i ndi cat ed t hat  

t hey wer e not  awar e of  any def ect s ( i . e. ,  any " condi t i on t hat  

woul d have a s i gni f i cant  adver se ef f ect  on t he val ue of  t he 

pr oper t y" )  i n t he basement  or  t he f oundat i on.   

¶56 Mor eover ,  t he Home I nspect i on Repor t ,  pr epar ed by 

Novel l ' s  home i nspect or ,  i s  equi vocal  as t o whet her  Novel l  act ed 

unr easonabl y i n not  hi r i ng addi t i onal  speci al i st s t o exami ne t he 

i nt egr i t y of  t he basement  and t he f oundat i on.  Al t hough t he 

r epor t  descr i bes sever al  pr obl ems wi t h t he f oundat i on and 

basement ,  i t  cannot  be concl uded as a mat t er  of  l aw t hat  t he 

r epor t  al er t ed Novel l  t o t he wat er  pr obl ems he woul d exper i ence 

af t er  movi ng i nt o hi s new home.  
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¶57 The r epor t  descr i bes sump pump pr obl ems,  hi gh moi st ur e 

r eadi ngs,  and wat er  st ai ns i n t he sout hwest  cor ner  of  t he 

basement .  However ,  t hose pr obl ems ar e i n a di f f er ent  ar ea t han 

t he damage at  i ssue i n t he pr esent  act i on,  whi ch was i n t he 

nor t hwest  par t  of  t he basement .  Fur t her ,  Novel l  r equi r ed t hat  

t he Mi gl i acci os cor r ect  t he pr obl ems i n t he sout hwest  cor ner  as 

a condi t i on of  pur chasi ng t he home.  Wi t h r espect  t o t he 

i nspect or ' s r ecommendat i on t hat  Novel l  consul t  an exper t ,  a 

r easonabl e i nt er pr et at i on of  t he r epor t  i s  t hat  t he i nspect or  

r ecommended t hat  Novel l  hi r e an exper t  t o exami ne t he f oundat i on 

r at her  t han an exper t  t o assess f l oodi ng.    

¶58 Juxt aposed t o t he i nspect or ' s r epor t  and 

r ecommendat i on,  Novel l  had Ant hony Mi gl i acci o' s st at ement s t hat  

t he basement  wal l s had not  been pai nt ed,  t hat  t he cr acks and bow 

i n t he wal l s had not  moved,  and t hat  t her e had been no wat er  i n 

t he basement  dur i ng t he ni ne year s t he Mi gl i acci os l i ved i n t he 

house.  The st at ement s wer e made i n di r ect  r esponse t o t he 

i nspect or ' s concer ns,  and Novel l  t est i f i ed t hat  he pl aced f ai t h 

i n t he st at ement s based on t he r el at i onshi p bet ween t he 

f ami l i es.  Novel l  cont ends t hat  i t  was on t he basi s of  Ant hony 

Mi gl i acci o' s r epr esent at i ons,  and t he f ami l y r el at i onshi p,  t hat  

he det er mi ned i t  was unnecessar y t o hi r e f ur t her  exper t s.   

¶59 Thi s i s not  a case wher e i t  i s  beyond any r easonabl e 

doubt  t hat  t he homebuyer  s i mpl y r ef used t o t ake t he def i ni t i ve 

advi ce of  a home i nspect or .  Rat her ,  when t he evi dence i s v i ewed 

i n t he l i ght  most  f avor abl e t o Novel l ,  hi s r el i ance was not  

unr easonabl e.  The deci s i on whet her  t o hi r e anot her  exper t  t o 
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exami ne t he f oundat i on and t he deci s i on whet her  t o r emove t he 

panel i ng t o exami ne t he wal l  behi nd wer e based upon how r ecent l y 

t he wal l s had been pai nt ed and on Mi gl i acci o' s st at ement  t hat  he 

had never  exper i enced wat er  pr obl ems i n t he basement .  That  i s,  

i f  t he wal l s had been pai nt ed r ecent l y or  i f  t he Mi gl i acci os had 

exper i enced wat er  i n t he basement ,  i t  woul d be mor e l i kel y t hat  

t her e r emai ned f oundat i on or  basement  def ect s r equi r i ng an 

exper t ' s  hel p.  Those,  however ,  ar e pr eci sel y t he r epr esent at i ons 

whi ch f or m t he basi s of  t he § 100. 18 cl ai m.  Novel l  cont ends t hat  

t he f al se r epr esent at i ons ar e what  caused hi m t o act  i n t he way 

t hat  t he Mi gl i acci os consi der  unr easonabl e.  

¶60 I n such ci r cumst ances,  Novel l ' s  r el i ance i s not  

unr easonabl e as a mat t er  of  l aw.  Rat her ,  t her e r emai n genui ne 

i ssues of  mat er i al  f act  as t o whet her  hi s  r el i ance was 

unr easonabl e.   

¶61 As expl ai ned above,  t her e ar e cases i n whi ch a ci r cui t  

cour t  may det er mi ne as a mat t er  of  l aw t hat  a pl ai nt i f f ' s  bel i ef  

of  a def endant ' s r epr esent at i on i s unr easonabl e,  and as a r esul t  

t he pl ai nt i f f ' s  r el i ance i s t her ef or e al so unr easonabl e.  I n such 

cases t he ci r cui t  cour t  may det er mi ne t hat  t he r epr esent at i on 

di d not  mat er i al l y  i nduce ( cause)  t he pl ai nt i f f ' s  deci s i on t o 

act  as a mat t er  of  l aw.  Thi s,  however ,  i s  not  such a case.   

¶62 Rat her ,  t he evi dence i n t hi s case i s such t hat  a 

r easonabl e j ur y coul d det er mi ne t hat  t he Mi gl i acci os'  

r epr esent at i ons caused Novel l ' s  l oss and r et ur n a ver di ct  i n 

f avor  of  Novel l  on t he § 100. 18 cl ai m.  Thus,  t he c i r cui t  cour t  

er r ed i n gr ant i ng summar y j udgment  on Novel l ' s  § 100. 18 cl ai m.    
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¶63 The Mi gl i acci os mai nt ai n,  however ,  t hat  Novel l ' s  

r el i ance on t he Mi gl i acci os'  r epr esent at i ons i s unr easonabl e as 

a mat t er  of  l aw because t hat  aspect  of  t he c i r cui t  cour t ' s  

deci s i on i s not  subj ect  t o r evi ew.  The cour t  of  appeal s af f i r med 

t he ci r cui t  cour t ' s  summar y j udgment  on f i ve causes of  act i on on 

t he gr ound t hat  Novel l ' s  r el i ance was unr easonabl e.  Novel l  has 

not  sought  r evi ew of  t hat  det er mi nat i on.  The Mi gl i acci os 

t her ef or e cont end Novel l ' s  r el i ance was unr easonabl e as a mat t er  

of  l aw based on t he l aw of  t he case doct r i ne.   

¶64 The Mi gl i acci os'  ar gument  mi sses t he mar k.  The l aw of  

t he case doct r i ne i s a " l ongst andi ng r ul e t hat  a deci s i on on a 

l egal  i ssue by an appel l at e cour t  est abl i shes t he l aw of  t he 

case,  whi ch must  be f ol l owed i n al l  subsequent  pr oceedi ngs i n 

t he t r i al  cour t  or  on l at er  appeal . "  St at e v.  St uar t ,  2003 WI  

73,  ¶23,  262 Wi s.  2d 620,  664 N. W. 2d 82.  I t  bi nds t he ci r cui t  

cour t  and appel l at e cour t s t o appl y deci s i ons of  t he cour t  of  

appeal s and supr eme cour t  i n subsequent  pr oceedi ngs.  I d.  The 

cur r ent  pr oceedi ng,  however ,  i s  a r evi ew of  a cour t  of  appeal s 

deci s i on,  not  a " subsequent  pr oceedi ng i n t he t r i al  cour t  or  [ a]  

l at er  appeal . "  As such,  t he l aw of  t he case doct r i ne i s 

i nappl i cabl e.   

¶65 Nonet hel ess,  t he Mi gl i acci os ar e cor r ect  t hat  t he 

c i r cui t  cour t ' s  summar y j udgment  or der  r egar di ng Novel l ' s  common 

l aw causes of  act i on,  whi ch was based on i t s det er mi nat i on t hat  

Novel l  act ed unr easonabl y,  i s  not  under  r evi ew.  Novel l  has 

f ai l ed t o pr eser ve t hose i ssues i nsof ar  as he has not  cr oss-

pet i t i oned f or  r evi ew.  See Wi s.  St at .  ( Rul e)  § 809. 62( 7) ;  Hommel  
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v.  Hommel ,  162 Wi s.  2d 782,  795- 96,  471 N. W. 2d 1 ( 1991) ( a par t y 

t hat  f ai l s  t o f i l e a pet i t i on f or  cr oss- r evi ew of  a cour t  of  

appeal s deci s i on may not  r ai se ar gument  i n t he supr eme cour t  

cal l i ng f or  r ever sal  of  t he cour t  of  appeal s deci s i on) .    

¶66 Because of  t he equi vocal  i nf or mat i on avai l abl e t o 

Novel l ,  t he f act  t hat  t he Mi gl i acci os made mi sr epr esent at i ons i n 

di r ect  r esponse t o t he home i nspect or ' s concer ns,  and t he 

Mi gl i acci os'  r el at i onshi p wi t h Novel l ' s  f ami l y,  Novel l ' s  

r el i ance on t he r epr esent at i ons was not  unr easonabl e as a mat t er  

of  l aw.  Ther e t hus r emai ns a genui ne i ssue of  mat er i al  f act  as 

t o whet her  t he r epr esent at i ons mat er i al l y  i nduced ( caused)  

pecuni ar y l oss t o Novel l ,  and t he ci r cui t  cour t  er r ed i n 

gr ant i ng summar y j udgment  on t he § 100. 18 cl ai m.  Our  

det er mi nat i on her e does not  upset  t he c i r cui t  cour t ' s  or der  

gr ant i ng summar y j udgment  on t he ot her  causes of  act i on,  whi ch 

t he cour t  of  appeal s af f i r med,  and f or  whi ch Novel l  has not  

sought  r evi ew.   

V 

¶67 I n sum,  based on an exami nat i on of  t he wor ds of  t he 

st at ut e,  i t s  pur pose,  and our  case l aw i nt er pr et i ng t he st at ut e,  

we concl ude t hat  a pl ai nt i f f  i s  not  r equi r ed t o pr ove r easonabl e 

r el i ance as an el ement  of  a § 100. 18 mi sr epr esent at i on c l ai m.  

However ,  t he r easonabl eness of  a pl ai nt i f f ' s  r el i ance may be 

r el evant  i n consi der i ng whet her  t he r epr esent at i on mat er i al l y  

i nduced ( caused)  t he pl ai nt i f f  t o sust ai n a l oss.  We f ur t her  

concl ude t hat  t he c i r cui t  cour t  er r ed i n gr ant i ng summar y 

j udgment  because t her e r emai ned genui ne i ssues of  mat er i al  f act  



No.  2005AP2852   

 

27 
 

as t o whet her  t he r el i ance on t he r epr esent at i on was 

unr easonabl e,  t hat  i s  whet her  t he r epr esent at i on her e was a 

mat er i al  i nducement  causi ng t he pl ai nt i f f ' s  l oss.  Accor di ngl y,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶68 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  

concur  wi t h t he maj or i t y ' s det er mi nat i on t hat  t he cour t  of  

appeal s '  deci s i on shoul d be af f i r med.   I n t hi s case,  t her e ar e 

genui ne i ssues of  mat er i al  f act  t hat  pr ecl ude summar y j udgment .  

¶69 The semi nal  i ssue on appeal  i n t hi s case i s whet her  

r easonabl e r el i ance i s an el ement  of  t he st at ut or y 

mi sr epr esent at i on c l ai m.   I n f ol l owi ng K&S Tool  & Di e 

Cor por at i on v.  Per f ect i on Machi ner y Sal es,  I nc. ,  2007 WI  70,  301 

Wi s.  2d 109,  732 N. W. 2d 792,  r easonabl e r el i ance i s not  an 

el ement  of  a Wi s.  St at .  § 100. 18 mi sr epr esent at i on c l ai m.   I  

wr i t e separ at el y ,  however ,  because r easonabl e r el i ance i s a 

val i d consi der at i on not  onl y f or  t he f act  f i nder ,  but  al so t he 

c i r cui t  cour t  j udge and even at  summar y j udgment .    

¶70 The second and t hi r d el ement s of  a Wi s.  St at .  § 100. 18 

cl ai m i ncl ude r easonabl e or  j ust i f i abl e r el i ance as a 

consi der at i on.   " [ T] he r easonabl eness of  a pl ai nt i f f ' s  r el i ance 

may be r el evant  i n consi der i ng whet her  t he r epr esent at i on 

mat er i al l y  i nduced ( caused)  t he pl ai nt i f f  t o sust ai n a l oss. "   

Maj or i t y op. ,  ¶3.   Thus,  a cour t  may consi der  whet her  t he 

r epr esent at i on mat er i al l y  i nduced t he pl ai nt i f f ' s  pecuni ar y 

l oss.   K&S Tool  & Di e Cor p. ,  301 Wi s.  2d 109,  ¶37.    

¶71 I  wr i t e separ at el y because I  bel i eve t hat  under  

di f f er ent  f act s t he cour t  may r i ght f ul l y  det er mi ne,  as a mat t er  

of  l aw,  t hat  a par t y ' s r el i ance i s so unr easonabl e t hat  summar y 

j udgment  or  di smi ssal  of  a Wi s.  St at .  § 100. 18 cl ai m i s 

appr opr i at e.   I  do not  want  t he maj or i t y deci s i on t oday t o be 
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vi ewed as an absol ut e bar  t o summar y j udgment  det er mi nat i on of  a 

§ 100. 18 cl ai m,  under  al l  c i r cumst ances.   Whi l e an unscr upul ous 

sel l er  ought  not  benef i t  f r om decei v i ng a pur chaser ,  § 100. 18 

ought  not  pr ot ect  a f ul l y  i nf or med consumer  who,  wi t h knowl edge 

t hat  a def ect  exi st s,  i gnor es t he obvi ous,  pr oceeds t o pur chase,  

and t hen l at er  makes a c l ai m f or  st at ut or y mi sr epr esent at i on.   

¶72 Whi l e I  do not  advocat e f or  t he pr ot ect i on of  a sel l er  

who pur posef ul l y mi sr epr esent s t he condi t i on of  a home and l i es 

t o a pur chaser  i n or der  t o i nduce t he sal e of  a home,  t her e may 

be ci r cumst ances wher e a buyer  shoul d be hel d r esponsi bl e f or  

hi s or  her  f ai l ur e t o t ake r easonabl e act i on.   Thi s deci s i on 

t oday does not  addr ess such a s i t uat i on wher e t he buyer  has 

act ual  knowl edge t hat  r epr esent at i ons ar e unt r ue or  has 

i ndependent  knowl edge r egar di ng a def ect i ve condi t i on,  but  

pr oceeds t o pur chase despi t e t hat  knowl edge.   Thi s deci s i on does 

not  addr ess a s i t uat i on wher e t her e i s no quest i on t hat  t he 

sel l er  has i nnocent l y act ed and def ect s ar e l at er  di scover ed.   

What  t he cour t  has deci ded t oday i s t hat  her e,  t her e ar e genui ne 

i ssues of  mat er i al  f act  t hat  cannot  be r esol ved at  summar y 

j udgment .    

¶73 For  t he f or egoi ng r easons I  concur .  
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