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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded. 

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng a 

summar y j udgment  or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Judge John C.  Al ber t .  

                                                 
1 AccuWeb,  I nc.  v.  Fol ey & Lar dner ,  No.  2005AP3190,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jan.  31,  2007) .  
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¶2 Pet i t i oner ,  AccuWeb,  I nc.  ( AccuWeb) ,  seeks r evi ew of  a 

deci s i on of  t he cour t  of  appeal s t hat  af f i r med t he summar y 

j udgment  or der  ent er ed agai nst  i t  i n t hi s negl i gence and l egal  

mal pr act i ce act i on.   Respondent s ar e Fol ey & Lar dner  ( Fol ey) ,  

Har r y C.  Engst r om ( Engst r om) ,  Quar l es & Br ady LLP ( Quar l es) ,  and 

Ni chol as Seay ( Seay) .   Thi s case cent er s on whet her  AccuWeb,  at  

t he summar y j udgment  st age,  put  f or t h suf f i c i ent  evi dence t o 

r ai se a genui ne i ssue of  mat er i al  f act  on t he quest i on of  

whet her  t he al l eged f ai l ur e of  t he Respondent s t o pr event  t he 

pr emat ur e expi r at i on of  AccuWeb' s 5, 072, 414 pat ent  ( t he 414 

pat ent )  was a subst ant i al  f act or  i n causi ng AccuWeb act i onabl e 

damages,  t hus pr event i ng summar y j udgment .   The second i ssue i s  

whet her  AccuWeb pr esent ed suf f i c i ent  evi dence t o al l ow a f ai r  

and r easonabl e est i mat e of  t he amount  of  such damages,  so t hat  

t her e was a genui ne i ssue of  mat er i al  f act ,  t hus pr event i ng 

summar y j udgment  as t o t he amount  of  t hose damages.   We addr ess 

t he second i ssue because i t  was addr essed by t he c i r cui t  cour t .   

Thi s case i nvol ves t he i nt er pr et at i on and appl i cat i on of  Wi s.  

St at .  § 802. 08 ( 2003- 04) , 2 t he Wi sconsi n summar y j udgment  

st at ut e.  

¶3 Gi ven t he st andar d of  r evi ew on summar y j udgment  

mot i ons,  we hol d t hat  AccuWeb demonst r at ed t hat  t her e wer e 

genui ne i ssues of  mat er i al  f act  t hat  wer e suf f i ci ent  t o pr ecl ude 

t he gr ant i ng of  a mot i on f or  summar y j udgment  agai nst  i t  on t he 

                                                 
2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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i ssues of  whet her  t her e was evi dence of  damages r esul t i ng f r om 

t he l oss of  i t s  414 pat ent ,  and on t he amount  of  t hose damages.   

Based on t he r ecor d bef or e us,  we ar e sat i sf i ed t hat  AccuWeb 

coul d pr esent  evi dence suf f i c i ent  t o enabl e a r easonabl e j ur y t o 

awar d damages t o t he company i n an amount  t hat  i s  suppor t ed by 

t he evi dence.   We,  t her ef or e,  r ever se t he deci s i on of  t he cour t  

of  appeal s,  because we hol d t hat  t her e wer e genui ne i ssues of  

mat er i al  f act  t hat  pr ecl uded summar y j udgment  agai nst  AccuWeb.  

I  

¶4 AccuWeb,  a manuf act ur er  of  web gui de cont r ol  syst ems,  

sued t he Respondent s al l egi ng t hat  t hey wer e negl i gent  and had 

commi t t ed mal pr act i ce f or  per mi t t i ng t he 414 pat ent  t o l apse.   

The 414 pat ent  cover ed a t echni que,  cal l ed a " compensat ed 

det ect i on syst em"  or  " Ul t r asoni c  Web Edge Det ect i on Met hod and 

Appar at us, "  t hat  hel ps t o mai nt ai n web gui de poi nt s.   I t  does so 

by det ect i ng and el i mi nat i ng t he vul ner abi l i t y  of  sensor s t o 

er r or s caused by envi r onment al  var i abl es,  such as humi di t y and 

ambi ent  t emper at ur e,  by aut omat i cal l y compensat i ng f or  t he 

changes caused by such var i abl es.  

¶5 Thr ough i t s pr esi dent ,  Raymond Bui sker  ( Bui sker ) ,  

AccuWeb r et ai ned Engst r om as i t s pat ent  at t or ney i n 1989.   

Shor t l y t her eaf t er ,  Engst r om not i f i ed AccuWeb t hat  he had a 

conf l i c t  of  i nt er est  on t he 414 pat ent .   As a r esul t ,  AccuWeb 

r et ai ned Seay,  a Quar l es at t or ney,  t o compl et e t he wor k on t he 

414 pat ent ' s appl i cat i on.   However ,  Engst r om cont i nued t o be 

AccuWeb' s pat ent  at t or ney on ot her  mat t er s.  
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¶6 I n 1991,  t he 414 pat ent  was i ssued.   AccuWeb had t o 

pay a mai nt enance f ee t o pr event  t he pat ent  f r om expi r i ng.   The 

f ee was due by June 10,  1995 ( a gr ace per i od ext ended t hi s dat e 

unt i l  December  10,  1995) .   Al ong wi t h anot her  pat ent  not  i n 

i ssue her e ( t he 573 pat ent ) ,  t he 414 pat ent  expi r ed when t he 

mai nt enance f ee was not  pai d on t i me. 3  I f  t he 414 pat ent  had not  

l apsed,  i t  woul d have expi r ed nat ur al l y i n 2009. 4 

¶7 I n June 1999,  when t he next  mai nt enance f ee woul d have 

been due on t he 414 pat ent  had t he pat ent  not  pr emat ur el y l apsed 

i n 1995,  AccuWeb r ecei ved a l et t er  f r om a Quar l es par al egal  

not i f y i ng Bui sker  of  t he mai nt enance f ee deadl i ne.   Thi s l et t er  

caused AccuWeb t o i nqui r e whet her  t he 1995 mai nt enance f ee had 

been pai d or  i f  t he pat ent  had,  i nst ead,  expi r ed.   Af t er  

Engst r om conf i r med t hat  t he f ee had not  been pai d and t hat  t he 

pat ent  had expi r ed,  AccuWeb and Bui sker  sued t he Respondent s f or  

l egal  mal pr act i ce and br each of  cont r act .   They cl ai med t hat  t he 

pat ent  l apsed pr emat ur el y because t he Respondent s f ai l ed t o 

r emi nd AccuWeb of  i t s r esponsi bi l i t y  t o r emi t  t he r equi r ed 

pat ent  mai nt enance f ees i n a t i mel y manner .   AccuWeb cl ai med 

t hat  t he Respondent s wer e negl i gent ,  t hus causi ng t he 414 pat ent  

t o l apse.  

                                                 
3 AccuWeb hi r ed ot her  at t or neys t o pur sue t he r ei nst at ement  

of  bot h pat ent s,  but  onl y t he 573 pat ent  was r ei nst at ed.   The 
573 pat ent  suppl ement ed t he 414 pat ent .  

4 None of  t he par t i es di sput e t hat  t he pat ent  woul d have 
nat ur al l y expi r ed 20 year s af t er  i t s  appl i cat i on f i l i ng dat e of  
Jul y 31,  1989,  on Jul y 31,  2009.  
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¶8 AccuWeb cl ai med t hat  such negl i gence caused t he 

company damages i n many ways.   Fi r st ,  AccuWeb cont ends t hat  t he 

pat ent ' s l apse was a maj or  r eason t hat  t he pr ospect i ve sal e of  

t he company t o Fi Tech f el l  t hr ough at  t he pr i ce or i gi nal l y 

of f er ed.   On Jul y 30,  1998,  Fi Tech submi t t ed a l et t er  of  i nt ent  

t o buy AccuWeb f or  $9 mi l l i on i n addi t i on t o t he assumpt i on of  

AccuWeb' s account s payabl e.   However ,  as par t  of  Fi Tech' s of f er ,  

Fi Tech al l owed AccuWeb t o r et ai n i t s cash and i t s account s 

r ecei vabl e.   As a r esul t ,  t he pr oposed sal e woul d have pr ovi ded 

AccuWeb wi t h a net  benef i t  of  appr oxi mat el y  $12. 2 mi l l i on.   

However ,  af t er  t he due di l i gence per i od expi r ed,  Fi Tech wi t hdr ew 

i t s i ni t i al  of f er .   The onl y r eason t hat  Fi Tech gave t o AccuWeb 

f or  wi t hdr awi ng i t s i ni t i al  of f er  was t hat  i t  was due t o 

" economi c"  condi t i ons,  even t hough AccuWeb al l egedl y was havi ng 

a r ecor d year .   Fi Tech t hen di scussed an of f er  t o pur chase 

AccuWeb f or  $5. 5 mi l l i on,  whi ch AccuWeb r ej ect ed.   AccuWeb 

r ecei ved onl y t he $85, 000 of  Fi Tech' s deposi t  t hat  i t  f or f ei t ed 

when t he deal  col l apsed.   AccuWeb conceded t hat  no one f r om 

Fi Tech ment i oned t he l apse of  t he r el evant  pat ent  when Fi Tech 

wi t hdr ew i t s or i gi nal  of f er .  

¶9 Dur i ng t hi s l i t i gat i on,  Bui sker  t est i f i ed he di d not  

bel i eve t hat  t he of f er ed r eason was t he t r ue r eason t hat  Fi Tech 

l ower ed i t s of f er ,  and he st at ed t hat  he now bel i eves t hat  t he 

t r ue r eason was t hat  Fi Tech di scover ed t he l apsed pat ent .   

AccuWeb' s execut i ves,  Bui sker  and hi s son,  Br i an,  st at ed t hat  

Fi Tech had access t o publ i c r ecor ds dur i ng t he due di l i gence 

pr ocess t hat  showed t hat  t he 414 pat ent  had expi r ed.   These 
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AccuWeb execut i ves al so st at ed t hat  Fi Tech di scussed AccuWeb' s 

pat ent s dur i ng negot i at i ons.   Whi l e admi t t i ng t hat  AccuWeb had 

not  r esponded t o t he many l et t er s i t  had r ecei ved f r om par t i es 

i nt er est ed i n buyi ng t he company,  i n hi s deposi t i on,  Bui sker  

al so t est i f i ed t hat  AccuWeb had deci ded not  t o pur sue addi t i onal  

pot ent i al  sal es oppor t uni t i es par t i al l y  because i t  di d not  wi sh 

t o di scl ose t hat  t he 414 pat ent  was no l onger  pr ot ect ed.  

¶10 AccuWeb al so asser t ed t hat  i t  l ost  a val uabl e r i ght  i n 

r egar d t o t he f ai r  mar ket  val ue of  t he pat ent  i t sel f .   

Fur t her mor e,  AccuWeb cl ai med t hat  i t s f ut ur e r esal e val ue has 

been di mi ni shed.   AccuWeb di d not ,  however ,  make a speci f i c  

c l ai m f or  l ost  pr of i t s.  

¶11 Fol ey and Engst r om deni ed havi ng any obl i gat i on at  al l  

t o send AccuWeb a not i ce i n r egar d t o t he deadl i ne f or  t he 

payment  of  t he mai nt enance f ee.   Quar l es and Seay deni ed havi ng 

a dut y t o send such a not i ce because t hey cl ai med t hat  AccuWeb 

t er mi nat ed t hei r  at t or ney- cl i ent  r el at i onshi p bef or e t he f ee was 

due. 5  Al l  of  t he Respondent s deni ed l i abi l i t y  and al so deni ed 

t hat  AccuWeb had suf f er ed any damages as a r esul t  of  t he 

Respondent s '  al l eged negl i gence.  

¶12 Al l  of  t he Respondent s moved f or  par t i al  summar y 

j udgment ,  bot h on Bui sker ' s per sonal  c l ai m and on AccuWeb' s 

di mi ni shed busi ness val uat i on c l ai m.   Fol ey f ur t her  moved t o 

di smi ss AccuWeb' s economi c l oss c l ai m.  

                                                 
5 However ,  accor di ng t o AccuWeb,  Seay was t he at t or ney of  

r ecor d wi t h t he pat ent  of f i ce t hr ough 1999 whi ch woul d have been 
f our  year s af t er  t he f ee was due.  
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¶13 Fi ndi ng t hat  Bui sker  l acked st andi ng t o sue because he 

had assi gned bot h pat ent s t o AccuWeb,  t he c i r cui t  cour t  

di smi ssed hi s per sonal  c l ai ms.   The ci r cui t  cour t  al so di smi ssed 

AccuWeb' s c l ai m of  di mi ni shed busi ness val uat i on on t he 

r at i onal e t hat  AccuWeb di d not  pr ovi de suf f i c i ent  evi dence t o 

show genui ne i ssues of  mat er i al  f act  t hat  t he al l eged negl i gence 

caused AccuWeb damages,  and because t he company f ai l ed t o show 

t hat  i t  coul d est abl i sh i t s al l eged damages t o a r easonabl e 

degr ee of  cer t ai nt y.   Speci f i cal l y,  t he c i r cui t  cour t  hel d t hat  

AccuWeb had not  suf f i c i ent l y est abl i shed t hat  t he pat ent ' s l apse 

was a subst ant i al  f act or  i n i t s  i nabi l i t y  t o sel l  t he company t o 

Fi Tech.   The ci r cui t  cour t  deemed AccuWeb' s asser t i ons on 

Fi Tech' s mot i ve f or  wi t hdr awi ng f r om t he pur chase of  AccuWeb as 

bei ng " specul at i ve"  and " s i mpl y i nsuf f i c i ent "  t o pr ove t hat  t he 

negl i gence al l eged had been a subst ant i al  f act or  i n t he pur chase 

f al l i ng t hr ough.   The ci r cui t  cour t  al so hel d t hat  Bui sker ' s 

bel i ef s on Fi Tech' s mot i ve f or  wi t hdr awi ng i t s f i r st  of f er  wer e 

not  suf f i c i ent  evi dence t o cr eat e genui ne i ssues of  mat er i al  

f act  on AccuWeb' s damages cl ai ms.   The ci r cui t  cour t  concl uded 

t hat  AccuWeb was " unabl e t o pr esent  evi dence of  di mi ni shed 

busi ness val uat i on damages t o a ' r easonabl e cer t ai nt y '  or  

evi dence suf f i c i ent  t o enabl e a j ur y t o make a f ai r  and 

r easonabl e est i mat e of  such damages. "  

¶14 AccuWeb f i l ed a mot i on f or  r econsi der at i on,  whi ch t he 

ci r cui t  cour t  deni ed.   The ci r cui t  cour t  di d so because no one 

was at t empt i ng t o use t he expi r ed pat ent  and,  as a r esul t ,  t her e 

was no economi c l oss and no l oss i n busi ness val uat i on.   The 
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par t i es t hen si gned a st i pul at i on and r el ease agr eement  wher ei n 

AccuWeb r el eased al l  c l ai ms agai nst  t he Respondent s,  except  f or  

t he di mi nut i on i n busi ness val uat i on c l ai m.   On November  23,  

2005,  t he c i r cui t  cour t  ent er ed a f i nal  j udgment  t hat  di smi ssed 

t he case.  

¶15 AccuWeb appeal ed t he ci r cui t  cour t ' s  deci s i on.   A 

di v i ded cour t  of  appeal s af f i r med t he ci r cui t  cour t . 6  AccuWeb 

f i l ed a pet i t i on f or  r evi ew of  t he cour t  of  appeal s '  deci s i on,  

whi ch we gr ant ed.  

I I  

¶16 We r evi ew a c i r cui t  cour t ' s  gr ant  or  deni al  of  summar y 

j udgment  de novo and i ndependent l y of  ei t her  t he c i r cui t  cour t  

or  t he cour t  of  appeal s;  however ,  we appl y t he same met hodol ogy 

and benef i t  f r om t hei r  anal yses.   AKG Real  Est at e,  LLC v.  

Kost er man,  2006 WI  106,  ¶14,  296 Wi s.  2d 1,  717 N. W. 2d 835.   We 

must  det er mi ne whet her  t he compl ai nt  st at es an act i onabl e c l ai m.   

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315- 17,  401 

N. W. 2d 816 ( 1987) .   Summar y j udgment  i s onl y appr opr i at e i f  

t her e ar e no genui ne i ssues of  mat er i al  f act ,  and t he movi ng 

par t y,  havi ng est abl i shed a pr i ma f aci e case,  i s ent i t l ed t o 

j udgment  as a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2) .   Summar y 

j udgment  mat er i al s,  i ncl udi ng pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e ar e v i ewed i n t he l i ght  

most  f avor abl e t o t he nonmovi ng par t y.   Rai nbow Count r y Rent al s 

                                                 
6 Judges Paul  B.  Hi ggi nbot ham and Davi d G.  Dei ni nger  wer e i n 

t he maj or i t y,  and Judge Char l es P.  Dykman di ssent ed.  
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v.  Amer i t ech Publ ’ g,  2005 WI  153,  ¶13,  286 Wi s.  2d 170,  706 

N. W. 2d 95.  

I I I  

¶17 The f i r st  i ssue on r evi ew i s whet her  t her e was 

suf f i c i ent  evi dence of  act i onabl e damages,  caused by t he al l eged 

f ai l ur e of  t he Respondent s t o pr event  t he company' s pr emat ur e 

l oss of  i t s  414 pat ent ,  t o r ai se a genui ne i ssue of  mat er i al  

f act  and,  t hus,  t o pr event  summar y j udgment .   The second i ssue 

i s whet her  AccuWeb pr esent ed suf f i c i ent  evi dence t o al l ow a f ai r  

and r easonabl e est i mat e of  t he amount  of  such damages,  so t hat  

t her e was a genui ne i ssue of  mat er i al  f act ,  t hus pr event i ng 

summar y j udgment  as t o t he amount  of  t hose damages.   We addr ess 

t he second i ssue because i t  was addr essed by t he c i r cui t  cour t .  

¶18  On r evi ew,  AccuWeb cl ai ms t hat  t her e ar e genui ne 

i ssues of  mat er i al  f act  on damages t hat  pr ecl ude summar y 

j udgment .   AccuWeb ar gues t hat  t her e was suf f i c i ent  evi dence i n 

t he r ecor d upon whi ch a j ur y coul d have concl uded t hat  i t s 

excl usi v i t y and compet i t i ve advant age i n t he web gui de i ndust r y,  

whi ch was conf er r ed by t he 414 pat ent ,  was a val uabl e r i ght  t o 

t he company and al so a sour ce of  i t s  success.   AccuWeb f ur t her  

ar gues t hat  t he j ur y was ent i t l ed t o make a deci s i on on whet her  

t he pat ent  made AccuWeb a mor e val uabl e company t o pr ospect i ve 

pur chaser s.   AccuWeb al so c l ai ms t hat  i t  showed t hat  i t  coul d 

est abl i sh damages t o a r easonabl e degr ee of  cer t ai nt y t hr ough 
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t he Mesi r ow Repor t , 7 whi ch concer ned t he di mi nut i on i n val ue t hat  

AccuWeb al l eges r esul t ed f r om t he l oss of  i t s  414 pat ent .   

AccuWeb ar gues t hat ,  even t hough cr i t i c i sm of  t he Mesi r ow Repor t  

may be appr opr i at e f or  cr oss- exami nat i on and f or  ar gument  t o a 

j ur y,  such cr i t i c i sms go onl y t o t he wei ght  of  t he evi dence 

pr esent ed,  and do not  j ust i f y summar y j udgment .   AccuWeb asks 

t hi s cour t  t o r ever se t he cour t  of  appeal s '  deci s i on and t o 

r emand t he case t o t he c i r cui t  cour t  f or  a j ur y t r i al  on t he 

i ssues of  l i abi l i t y  and damages.  

¶19  The Respondent s ar gue t hat ,  because AccuWeb admi t t ed 

i t  had no evi dence t hat  i t  had exper i enced,  or  l i kel y woul d 

exper i ence,  any l oss of  sal es,  r evenues,  or  pr of i t s because of  

t he 414 pat ent ' s  expi r at i on,  AccuWeb coul d not  pr ove damages t o 

a r easonabl e degr ee of  cer t ai nt y. 8  They cl ai m t hat  t he Mesi r ow 

                                                 
7 The Mesi r ow Repor t  was a val uat i on appr ai sal  of  AccuWeb as 

of  November  15,  2002,  t hat  AccuWeb pai d Mesi r ow Fi nanci al ,  
t hr ough i t s empl oyee,  Jay Gol df ar b,  t o pr epar e.   The r epor t  was 
i nt ended t o quant i f y t he amount  of  damage t hat  AccuWeb had 
i ncur r ed as a r esul t  of  pr emat ur el y l osi ng t he 414 pat ent .   The 
r epor t  was 26 pages l ong.   I n addi t i on,  i t  i ncl uded an appendi x 
wi t h s i x schedul es t o suppor t  i t s  concl usi ons.  

8 The phr ase " r easonabl e cer t ai nt y"  r ef er s t o a component  of  
t he or di nar y bur den of  pr oof  t hat  a pl ai nt i f f  must  car r y at  
t r i al  when pr ovi ng f act s t o t he j ur y.   As Wi s JI ——Ci vi l  1700 
st at es:  

I n consi der i ng t he amount  t o be i nser t ed by you i n 
answer  t o each damage quest i on,  t he bur den of  pr oof  
r est s upon each [ par t y]  c l ai mi ng damages t o sat i sf y 
you by t he gr eat er  wei ght  of  t he cr edi bl e evi dence,  t o 
a r easonabl e cer t ai nt y,  t hat  t he [ par t y]  sust ai ned 
damages wi t h r espect  t o t he el ement  or  el ement s 
ment i oned i n t he quest i on and t he amount  of  t he 
damages.   .  .  .   " Reasonabl e cer t ai nt y"  means t hat  you 
ar e per suaded based upon a r at i onal  consi der at i on of  
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Repor t ' s  damage cal cul at i ons wer e based on assumpt i ons,  not  

opi ni ons,  and al so c l ai m t hat  even t he r epor t ' s  aut hor ,  Jay 

Gol df ar b ( Gol df ar b) ,  admi t t ed at  hi s deposi t i on t hat  t he damage 

case assumpt i ons i n t he r epor t  wer e not  compl et el y accur at e.   As 

a r esul t ,  t hey ar gue t hat  t he r epor t  i s  f at al l y f l awed because 

i t  i dent i f i ed a hypot het i cal  l oss t hat  was never  r eal i zed by 

AccuWeb.   Accor di ngl y,  i f  t he r epor t  was used as a basi s f or  

cal cul at i ng damages,  i t  woul d r esul t  i n AccuWeb r ecei v i ng t he 

same r ecover y mor e t han once.   Consequent l y,  t hey ar gue t hat  t he 

c i r cui t  cour t  and t he cour t  of  appeal s di d not  er r  i n r ej ect i ng 

t he concl usi ons i n t he Mesi r ow Repor t  because,  under  Wi sconsi n 

l aw,  t he pot ent i al  f or  an i nj ur y i s not  suf f i c i ent  t o suppor t  a 

c l ai m by a pl ai nt i f f  f or  damages.   Fur t her mor e,  because AccuWeb 

di d not  pr esent  suf f i c i ent  evi dence of  t he f act  and ext ent  of  

t he i nj ur y i t  al l eged,  t he Respondent s ar gue t hat  summar y 

j udgment  was appr opr i at e on AccuWeb' s l egal  mal pr act i ce c l ai m.   

See Lewandowski  v.  Cont ' l  Cas.  Co. ,  88 Wi s.  2d 271,  277,  276 

N. W. 2d 284 ( 1979)  ( hol di ng t hat ,  i n an at t or ney mal pr act i ce 

case,  t he c l i ent ,  her e AccuWeb,  has t he bur den of  pr ovi ng bot h 

                                                                                                                                                             
t he evi dence.   Absol ut e cer t ai nt y i s not  r equi r ed,  but  
a guess i s not  enough t o meet  t he bur den of  pr oof .  

To est abl i sh t he amount  of  t hose damages wi t h enough cer t ai nt y 
t o pr esent  a genui ne i ssue of  mat er i al  f act  t o pr event  summar y 
j udgment ,  AccuWeb need onl y show t hat  a r easonabl e j ur y coul d 
awar d t he company damages i n an amount  t hat  i s  suppor t ed by t he 
evi dence.   See Schmi dt  v.  N.  St at es Power  Co. ,  2007 WI  136,  ¶24,  
___ Wi s.  2d ___,  742 N. W. 2d 294 ( c i t at i on omi t t ed)  ( " A f act ual  
i ssue i s ' genui ne'  i f  t he evi dence i s such t hat  a r easonabl e 
j ur y coul d r et ur n a ver di ct  i n f avor  of  t he nonmovi ng par t y. " )  



No.  2005AP3190 

 

12 
 

t he f act  and t he ext ent  of  t he al l eged i nj ur y) .   They al so ar gue 

t hat  a pat ent  has no " i nher ent  val ue"  t hat  woul d ent i t l e t he 

hol der  of  t he pat ent  t o r ecover  monet ar y damages,  and t hat  

i nj ur y t o one' s l egal  r i ght s i s not  necessar i l y  t ant amount  t o an 

act ual  monet ar y i nj ur y.   Fur t her mor e,  t he Respondent s asser t  

t hat  AccuWeb' s l oss of  busi ness val ue upon sal e ar gument  i gnor es 

t he undi sput ed f act  t hat  AccuWeb i s not  f or  sal e,  r ender i ng t hi s 

t heor y of  damages unt enabl e as a mat t er  of  l aw.   The Respondent s 

ar gue t hat  t he di smi ssal  of  AccuWeb' s c l ai ms was pr oper  and t hat  

t he cour t  of  appeal s '  deci s i on shoul d be af f i r med because 

AccuWeb f ai l ed t o pr ove t hat  t he 414 pat ent ' s l oss caused any 

monet ar y l oss i n t he val ue of  i t s  busi ness.  

¶20  For  t he r easons di scussed i n det ai l  bel ow,  we ar e 

sat i sf i ed t hat  t her e wer e genui ne i ssues of  mat er i al  f act  t hat  

pr ecl uded t he gr ant i ng of  t he summar y j udgment  mot i on agai nst  

AccuWeb.   Our  hol di ng f ocuses on t hr ee mai n ar eas wher e AccuWeb 

pr esent ed suf f i c i ent  evi dence on damages t o avoi d t he gr ant i ng 

of  summar y j udgment  agai nst  i t .   Fi r st ,  AccuWeb showed 

di mi nut i on of  busi ness val uat i on pr obl ems upon any at t empt  t o 

sel l  i t s  busi ness.   Second,  AccuWeb cl ear l y demonst r at ed a l oss 

of  i t s  abi l i t y t o l i cense or  assi gn t he r i ght s t o use t he 

i nvent i on f or mer l y pr ot ect ed by t he 414 pat ent .   Thi r d,  AccuWeb 

pr esent ed enough i nf or mat i on t o est abl i sh r easonabl e compet i ng 

i nf er ences on t he r eason f or  Fi Tech' s subst ant i al  r educt i on i n 

t he amount  of  i t s  of f er  t o pur chase AccuWeb,  whi ch was a 

r educt i on f r om appr oxi mat el y $12. 2 mi l l i on t o $5. 5 mi l l i on.  
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¶21 As we not ed pr evi ousl y,  summar y j udgment  i s 

appr opr i at e onl y i f  t her e ar e no genui ne i ssues of  mat er i al  

f act ,  and t he movi ng par t y,  havi ng est abl i shed a pr i ma f aci e 

case,  i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   Wi s.  St at .    

§ 802. 08( 2) .   Fur t her mor e,  summar y j udgment  mat er i al s,  i ncl udi ng 

pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e ar e v i ewed i n t he l i ght  most  f avor abl e t o t he 

nonmovi ng par t y.   Rai nbow Count r y Rent al s,  286 Wi s.  2d 170,  ¶13.   

Al so,  t he " bur den i s on t he movi ng par t y t o pr ove t hat  t her e ar e 

no genui ne i ssues of  mat er i al  f act . "   Cent r al  Cor p.  v.  Resear ch 

Pr ods.  Cor p. ,  2004 WI  76,  ¶19,  272 Wi s.  2d 561,  681 N. W. 2d 178.   

We ar e convi nced t hat  t he Respondent s di d not  est abl i sh t hat  

t her e wer e no genui ne i ssues of  mat er i al  f act  when AccuWeb' s 

submi ssi ons ar e v i ewed i n t he l i ght  most  f avor abl e t o AccuWeb.   

Gi ven t he f act s of  t hi s case,  we ar e convi nced t hat  AccuWeb 

showed suf f i c i ent  evi dence of  act i onabl e damages t o avoi d 

summar y j udgment .   Fr om t he r ecor d pr esent ed,  we ar e sat i sf i ed 

t hat  AccuWeb coul d pr esent  suf f i c i ent  evi dence t o enabl e a 

r easonabl e j ur y t o awar d damages t o t he company i n an amount  

t hat  i s  suppor t ed by t he evi dence.   We expl ai n our  r at i onal e i n 

f ur t her  det ai l  i n t he f ol l owi ng par agr aphs.  

¶22  One r eason f or  our  hol di ng i s t hat  t he l oss of  t he 

414 pat ent  cr eat ed a r i sk t o AccuWeb' s busi ness,  one t hat  

al l egedl y r esul t ed i n a di mi nut i on i n t he val ue of  AccuWeb' s 

busi ness.   The Mesi r ow Repor t  det ai l ed t he connect i on bet ween 

t he l oss of  t he 414 pat ent ,  t he r i sk t hat  compet i t or s woul d 

l ear n of  i t s  expi r at i on and,  t hus,  be abl e t o use t he t echnol ogy 
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pr evi ousl y pr ot ect ed by t he pat ent ,  and t he l ower i ng of  t he 

val ue of  AccuWeb. 9  Thi s cour t  has r ecogni zed such di mi nut i on i n 

a busi ness'  val ue as bei ng cr edi bl e evi dence t hat  coul d suppor t  

a j ur y ' s damage ver di ct .   See Jol i n v.  Ost er ,  55 Wi s.  2d 199,  

220- 21,  198 N. W. 2d 639 ( 1972)  ( hol di ng t hat  a j ur y was ent i t l ed 

t o bel i eve a par t y ' s t est i mony about  t he decl i ne i n t he val ue of  

t he par t y ' s busi ness) .   Fur t her mor e,  we have st at ed t hat  at t acks 

on such val uat i on cal cul at i ons wer e " a quest i on f or  t he j ur y. "   

I d.  at  221.   Summar y j udgment  agai nst  AccuWeb shoul d not  have 

been gr ant ed gi ven t he cont ent  of  t he Mesi r ow Repor t .  

¶23  AccuWeb cl ai ms t hat  t he 414 pat ent  enabl ed i t  t o 

subst ant i al l y  i ncr ease t he company' s sal es i n t he year s 

f ol l owi ng i t s i nvent i on.   AccuWeb al so asser t s t hat  i t  pl aced a 

pr emi um pr i ce on i t s pr oduct s  t hat  ut i l i zed t he t echnol ogy 

cover ed by t he 414 pat ent .   AccuWeb f ur t her  c l ai ms t hat  i t  

ear ned a l ar ge shar e of  i t s  pr of i t s f r om t he pr oduct s t hat  

i ncor por at ed t he t echnol ogy of  t he 414 pat ent .   Fi nal l y,  AccuWeb 

asser t s t hat  i t s  pr oduct s i ncor por at i ng t he 414 pat ent ' s  

t echnol ogy pl ayed a s i gni f i cant  r ol e i n pr oduci ng sal es of  ot her  

AccuWeb pr oduct s.  

                                                 
9 The Mesi r ow Repor t  st at ed t hat ,  i f  t he 414 pat ent  had not  

l apsed,  AccuWeb' s val ue on November  15,  2002,  woul d have been 
bet ween $6. 4 and $10. 3 mi l l i on.   The Mesi r ow Repor t  f ur t her  
st at ed t hat  AccuWeb' s val ue on t hat  same day,  gi ven t he 414 
pat ent ' s l apse,  was bet ween $1. 7 and $3. 0 mi l l i on.   I f  a j ur y 
f ound t he Mesi r ow Repor t  t o be cr edi bl e,  t he j ur y coul d use such 
f i gur es t o est i mat e,  t o a r easonabl e degr ee of  cer t ai nt y,  t he 
amount  t hat  AccuWeb' s val ue di mi ni shed as a r esul t  of  l osi ng t he 
414 pat ent .  
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¶24  Gi ven t he 414 pat ent ' s al l eged pr of i t - pot ent i al ,  i t  

was a ser i ous r i sk t o AccuWeb t hat  t he 414 pat ent  coul d have 

been used by a compet i t or .   Such use,  whi ch was a possi bi l i t y 

af t er  t he l oss of  t he 414 pat ent ,  woul d al most  cer t ai nl y 

decr ease AccuWeb' s val ue upon any pot ent i al  sal e of  t he company.   

I t  woul d make t he company l ess at t r act i ve t o pot ent i al  

pur chaser s.   Fur t her mor e,  AccuWeb' s execut i ves,  Bui sker  and hi s  

son,  Br i an,  t est i f i ed t hat ,  af t er  t hey di scover ed t he l apse of  

t he pat ent ,  t hey deci ded not  t o pur sue sel l i ng t he company t o 

out si de pur chaser s because t hey di d not  want  t o di scl ose t he 

pat ent ' s expi r at i on t o pot ent i al  pur chaser s. 10 

¶25  Bot h Bui sker  and hi s son,  Br i an,  asser t ed t hat  t he 

excl usi ve r i ght  t o use t he 414 pat ent ' s t echnol ogy had made 

AccuWeb a val uabl e company t o pr ospect i ve pur chaser s.   The r i sk  

f act or  di scussed her ei n c l ear l y had t he pot ent i al  of  l ower i ng 

t he val ue of  AccuWeb i n any sal e s i t uat i on,  as was demonst r at ed 

by t he Mesi r ow Repor t .   Gi ven t he det ai l s of  t he Mesi r ow Repor t ,  

we ar e sat i sf i ed t hat  AccuWeb need not  have shown act ual  

i nf r i ngement  of  t he t echnol ogy cover ed by t he pat ent  t o sur vi ve 

summar y j udgment .   Whi l e t hi s ar ea of  l aw i s not  r epl et e wi t h 

publ i shed case l aw,  an unpubl i shed f eder al  cour t  case hel d t hat  

a pl ai nt i f f  was not  r equi r ed t o pl ead i n a compl ai nt  speci f i c  

act s of  i nf r i ngement  t o sur vi ve a mot i on t o di smi ss.   Beasl ey v.  

                                                 
10 We not e,  however ,  t hat  AccuWeb' s at t or neys ment i oned i n 

t hei r  br i ef  t hat ,  " [ a] f t er  t he Fi Tech mat t er ,  AccuWeb ent er ed 
i nt o di scussi ons wi t h BST. "   I t  i s  not  c l ear  f r om t he r ecor d 
whet her  BST or  AccuWeb i ni t i at ed such pur chase di scussi ons.  
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Aver y Denni son Cor p. ,  No.  SA04CA886FB,  2006 WL 925069,  at  * 4 

( W. D.  Tex.  Apr .  3,  2006) .  

¶26 Not wi t hst andi ng t he cl ai med def ect s and shor t comi ngs 

of  bot h t he Mesi r ow Repor t  and Gol df ar b' s exper t  t est i mony, 11 we 

ar e sat i sf i ed t hat  t he Mesi r ow Repor t  devel oped genui ne i ssues 

of  mat er i al  f act  suf f i c i ent  f or  AccuWeb t o sur vi ve summar y 

j udgment .   Thi s i s especi al l y t r ue because summar y j udgment  

mat er i al s must  be vi ewed i n t he l i ght  most  f avor abl e t o t he 

nonmovi ng par t y,  her e AccuWeb,  Rai nbow Count r y Rent al s,  286 Wi s.  

2d 170,  ¶13,  and t he pr oponent s,  her e t he Respondent s,  bear  t he 

bur den of  pr ovi ng " t hat  t her e ar e no genui ne i ssues of  mat er i al  

f act . "   Cent r al  Cor p. ,  272 Wi s.  2d 561,  ¶19.   The cl ai med 

def ect s and shor t comi ngs of  t he Mesi r ow Repor t  and of  i t s  aut hor  

                                                 
11 The cr i t i c i sms of  t he Mesi r ow Repor t  and of  AccuWeb' s 

exper t  wi t ness,  Gol df ar b,  ar e summar i zed i n t he sent ences t hat  
f ol l ow.   Fi r st ,  t he Mesi r ow Repor t ' s  aut hor  made no i ndependent  
at t empt  t o ver i f y t he dat a upon whi ch t he r epor t  was based.   The 
Mesi r ow Repor t ' s  aut hor  st at ed,  " I n ar r i v i ng at  t he opi ni ons and 
concl usi ons pr esent ed i n t hi s r epor t ,  we have r el i ed on t he 
accur acy and compl et eness of  i nf or mat i on pr ovi ded t o us by 
[ AccuWeb]  and i t s counsel .   We have accept ed t hi s i nf or mat i on 
wi t hout  f ur t her  ver i f i cat i on. "   Second,  t he Mesi r ow Repor t ' s  
aut hor  admi t t ed t hat  he was " not  engaged t o r evi ew or  exami ne 
[ AccuWeb' s]  f i nanci al  st at ement s i n accor dance wi t h t he 
st andar ds est abl i shed by t he Amer i can I nst i t ut e of  Cer t i f i ed 
Publ i c Account ant s. "   Thi r d,  Gol df ar b' s opi ni ons about  AccuWeb' s 
f ut ur e f ai r  mar ket  val ue wer e based on a number  of  assumpt i ons.   
Gol df ar b' s f i r st  assumpt i on was t hat  t he dat e on whi ch AccuWeb 
suf f er ed i t s act ual  damages was November  15,  2002,  i nst ead of  
t he dat e of  t he pat ent ' s expi r at i on,  whi ch was December  10,  
1995.   Gol df ar b' s second assumpt i on was t hat  one or  mor e 
compet i t or s woul d obt ai n t he 414 pat ent ' s t echnol ogy and woul d 
i nt r oduce pr oduct s t hat  cont ai ned t he t echnol ogy i nt o t he 
mar ket pl ace,  whi ch Gol df ar b was f or ced t o admi t  at  hi s 
deposi t i on had not  yet  occur r ed.  
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shoul d have been wei ghed by a j ur y and not  det er mi ned on summar y 

j udgment .   The Respondent s '  evi dence t hat  AccuWeb cont i nued t o 

char ge pr emi um pr i ces f or  i t s pr oduct s t hat  i ncor por at ed t he 414 

pat ent ' s t echnol ogy af t er  t he pat ent  l apsed,  t hat  AccuWeb was 

pr of i t abl e af t er  t he l oss of  t he 414 pat ent ,  and t hat  AccuWeb 

al l egedl y di d not  act i vel y pur sue any f ur t her  sal es of  i t s  

busi ness,  mi ght  be hel pf ul  t o a j ur y i n det er mi ni ng t he wei ght  

t o be gi ven t o t he Mesi r ow Repor t .   However ,  such f act s do not  

mean t hat  AccuWeb' s damages cl ai m must  f ai l  as a mat t er  of  l aw.  

¶27 I t  must  be not ed t hat ,  wi t hout  a val i d pat ent ,  AccuWeb 

coul d not  l i cense or  assi gn t he i nvent i on pr ot ect ed by t he 414 

pat ent .   Feder al  st at ut es gi ve pat ent s " t he at t r i but es of  

per sonal  pr oper t y. "   35 U. S. C.  § 261 ( 2000) .   Under  f eder al  

st at ut es,  " pat ent s,  or  any i nt er est  t her ei n, "  ar e " assi gnabl e i n 

l aw. "   I d.   As a r esul t ,  t he " pat ent ee,  or  hi s assi gns or  l egal  

r epr esent at i ves"  may " gr ant  and convey an excl usi ve r i ght  under  

hi s .  .  .  pat ent s, "  t o anot her  of  " t he whol e or  any speci f i ed 

par t "  of  a pat ent .   I d.   Fur t her mor e,  a pat ent  hol der  may gr ant  

l i censes t o ot her s t o use t he i nvent i on i n r et ur n f or  r oyal t y 

payment s.   Car bi ce Cor p.  v.  Am.  Pat ent s Dev.  Cor p. ,  283 U. S.  27,  

30- 31 ( 1931) .   Wi sconsi n case l aw i s i n accor d,  and t hi s cour t  

has hel d t hat  " [ t ] he r i ght  t o excl ude ot her s i s a val uabl e r i ght  

and t he l oss of  i t  woul d be an i nj ur y .  .  .  . "   Boehm v.  

Wheel er ,  65 Wi s.  2d 668,  678,  223 N. W. 2d 536 ( 1974) ,  over r ul ed 

on ot her  gr ounds by Hansen v.  A. H.  Robi ns,  I nc. ,  113 Wi s.  2d 

550,  560,  335 N. W. 2d 578 ( 1983) .  
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¶28 As a r esul t  of  AccuWeb' s i nabi l i t y  t o l i cense or  

assi gn t he i nvent i on pr ot ect ed by t he 414 pat ent  af t er  t hat  

pat ent  l apsed,  we ar e sat i sf i ed t hat  t he pat ent ' s l apse i s a 

l oss t o AccuWeb,  one t hat  a j ur y coul d r easonabl y det er mi ne 

const i t ut ed suf f i c i ent  evi dence of  damages.  

¶29  Reasonabl e compet i ng i nf er ences coul d be dr awn f r om 

t he subst ant i al  r educt i on i n t he amount  of  Fi Tech' s of f er  t o 

pur chase AccuWeb af t er  Fi Tech compl et ed i t s due di l i gence 

pr ocess.   I t  i s  r easonabl e t o dr aw t he i nf er ence t hat  Fi Tech 

l ear ned of  t he l apse of  t he 414 pat ent  t hr ough t he due di l i gence 

i nvest i gat i on.   As we have pr evi ousl y di scussed,  summar y 

j udgment  mat er i al s must  be vi ewed i n t he l i ght  most  f avor abl e t o 

t he nonmovi ng par t y,  her e AccuWeb.   Rai nbow Count r y Rent al s,  286 

Wi s.  2d 170,  ¶13.  

¶30 Fi Tech had access t o publ i c  r ecor ds dur i ng i t s due 

di l i gence pr ocess t hat  woul d have shown t hat  t he 414 pat ent  had 

expi r ed.   A j ur y cer t ai nl y coul d consi der  whet her  a r easonabl e 

i nf er ence coul d be dr awn f r om AccuWeb' s evi dence t hat  Fi Tech 

r educed i t s of f er  t o pur chase AccuWeb because Fi Tech f ound out  

about  t he 414 pat ent ' s expi r at i on.   Whi l e t he Respondent s may 

make an ar gument  t o t he j ur y at  t r i al  about  t he pot ent i al  
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shor t comi ngs i n AccuWeb' s ar gument s on t hi s i ssue, 12 when vi ewed 

i n t he l i ght  most  f avor abl e t o AccuWeb,  enough evi dence exi st ed 

t o suppor t  r easonabl e i nf er ences suf f i c i ent  t o def eat  a mot i on 

f or  summar y j udgment .   The r easonabl e compet i ng i nf er ences 

pr esent ed on t he summar y j udgment  mot i on her e f avor  t he 

nonmovi ng par t y,  AccuWeb.   I d.   We ar e sat i sf i ed t hat  t he 

r easonabl e compet i ng i nf er ences t hat  coul d be dr awn f r om 

Fi Tech' s subst ant i al  r educt i on i n i t s of f er ,  f r om appr oxi mat el y  

$12. 2 mi l l i on t o $5. 5 mi l l i on,  pr esent ed a genui ne i ssue of  

mat er i al  f act  on di mi ni shed busi ness val uat i on damages.  

¶31  AccuWeb pr esent ed t he t est i mony of  Bui sker  and hi s 

son,  Br i an,  bot h on t he 414 pat ent ' s val ue and on t he r easons 

t hey bel i eved t hat  t he sal e of  AccuWeb t o Fi Tech f el l  t hr ough,  

causi ng t hem monet ar y damage.   Thi s t est i mony shoul d not  have 

been r ej ect ed i n r ul i ng on t he summar y j udgment  mot i on agai nst  

AccuWeb.   Thi s cour t  has st at ed,  " Wi sconsi n case l aw i s c l ear  

t hat  an owner  of  pr oper t y may t est i f y as t o i t s val ue and t hat  

such t est i mony may pr oper l y suppor t  a j ur y ver di ct  f or  damages,  

even t hough t he opi ni on i s not  cor r obor at ed or  based on 

                                                 
12 Even t hough t her e i s not hi ng i n t he r ecor d t o pr ove or  

di spr ove t hei r  specul at i on,  t he Respondent s specul at e t hat  
Fi Tech l i kel y di d not  pul l  out  of  t he t r ansact i on because i t  
di scover ed t hat  t he 414 pat ent  had l apsed because,  i f  Fi Tech had 
wi t hdr awn i t s of f er  " as a r esul t  of  any mat t er  ar i s i ng f r om 
Fi Tech' s due di l i gence i nvest i gat i on .  .  . "  of  AccuWeb,  Fi Tech 
woul d have been ent i t l ed t o r ecover  i t s $85, 000 deposi t .   Ther e 
i s no evi dence i n t he r ecor d t hat  Fi Tech at t empt ed t o r ecover  
i t s deposi t .   The Respondent s al so specul at e t hat  t he pat ent  
must  not  have had val ue because t her e i s no evi dence i n t he 
r ecor d t hat  any ot her  compani es ever  used t he t echnol ogy 
f or mer l y pr ot ect ed by t he 414 pat ent .  
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i ndependent  f act ual  dat a. "   Mayber r y v.  Vol kswagen of  Am. ,  I nc. ,  

2005 WI  13,  ¶42,  278 Wi s.  2d 39,  692 N. W. 2d 226.   We hel d i n 

Mayber r y t hat  such t est i mony was " suf f i c i ent  t o sur vi ve summar y 

j udgment . "   I d.  ( f oot not e omi t t ed) .   However ,  as i n Mayber r y,  

t he Respondent s may chal l enge t he wei ght  and cr edi bi l i t y  of  such 

opi ni on t est i mony at  t r i al .   I d.   

¶32 Respondent s c i t e our  Ti et swor t h deci s i on i n suppor t  of  

t hei r  posi t i on.   Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  2004 WI  

32,  270 Wi s.  2d 146,  677 N. W. 2d 233.   Ti et swor t h was " a c l ass 

act i on l awsui t  on behal f  of  cer t ai n Har l ey- Davi dson mot or cycl e 

owner s seeki ng compensat or y and puni t i ve damages and i nj unct i ve 

r el i ef  .  .  .  f or  an al l eged def ect  i n t he mot or cycl es’  engi nes. "   

I d. ,  ¶1.   The pl ai nt i f f s di d not  al l ege " any per sonal  i nj ur y or  

pr oper t y damage caused by t he def ect i ve engi nes, "  nor  di d t hey 

al l ege " t hat  t hei r  mot or cycl e engi nes have act ual l y f ai l ed or  

mal f unct i oned i n any way. "   I d.   Rat her ,  t hey al l eged t hei r  

mot or cycl es wer e di mi ni shed i n val ue because t he def ect  cr eat ed 

a " ' pr opensi t y ' "  f or  pr emat ur e engi ne f ai l ur e.   I d.   Thi s cour t  

hel d t hat  an al l egat i on t hat  a pr oduct  had di mi ni shed i n val ue,  

because t he pr oduct  had " demonst r at ed a pr opensi t y f or  pr emat ur e 

f ai l ur e such t hat  t he pr oduct  mi ght  or  wi l l  at  some poi nt  i n t he 

f ut ur e f ai l  pr emat ur el y [ was]  t oo uncer t ai n and specul at i ve t o 

const i t ut e a l egal l y cogni zabl e t or t  i nj ur y and [ was]  t her ef or e 

i nsuf f i c i ent  t o st at e damages i n a t or t  c l ai m f or  f r aud. "   I d. ,  

¶3.   We st at ed,  " Act ual  damage i s har m t hat  has al r eady occur r ed 

or  i s ' r easonabl y cer t ai n'  t o occur  i n t he f ut ur e.   .  .  .   
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Act ual  damage i s  not  t he mer e possi bi l i t y  of  f ut ur e har m. "   I d. ,  

¶17 ( c i t at i ons omi t t ed) .  

¶33  The r el i ance by t he Respondent s on Ti et swor t h i s 

mi spl aced.   I n Ti et swor t h,  t he al l eged def ect ' s pot ent i al  f or  

f ut ur e damage was uncer t ai n and specul at i ve.   I d.   I n cont r ast ,  

i n t he pr esent  case,  AccuWeb has est abl i shed t hat  t he 414 pat ent  

l apsed,  whi ch i s t he " def ect "  t hat  AccuWeb cl ai ms r esul t ed i n 

damages.   That  act ual  l apse i s ver y di f f er ent  t han a c l ai m t hat  

an engi ne may f ai l  i n t he f ut ur e,  especi al l y when vi ewed i n 

conj unct i on wi t h t he r educt i on i n t he Fi Tech of f er  f r om 

appr oxi mat el y $12. 2 mi l l i on t o $5. 5 mi l l i on.  

¶34 Gi ven t he st andar d of  r evi ew on summar y j udgment  

mot i ons,  we hol d t hat  AccuWeb demonst r at ed t hat  t her e wer e 

genui ne i ssues of  mat er i al  f act  t hat  wer e suf f i ci ent  t o pr ecl ude 

t he gr ant i ng of  a mot i on f or  summar y j udgment  agai nst  i t  on t he 

i ssues of  whet her  t her e was evi dence of  damages r esul t i ng f r om 

t he l oss of  i t s  414 pat ent ,  and t he amount  of  t hose damages.   

Based on t he r ecor d bef or e us,  we ar e sat i sf i ed t hat  AccuWeb 

coul d pr esent  evi dence suf f i c i ent  t o enabl e a r easonabl e j ur y t o 

awar d damages t o t he company i n an amount  t hat  i s  suppor t ed by 

t he evi dence.   We,  t her ef or e,  r ever se t he deci s i on of  t he cour t  

of  appeal s because we hol d t hat  t her e wer e genui ne i ssues of  

mat er i al  f act  t hat  pr ecl uded summar y j udgment  agai nst  AccuWeb.  

By the Court.—Rever sed and r emanded.  

¶35 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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