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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch r ever sed a 

j udgment  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Wi l l i am Sosnay,  

Judge.   The ci r cui t  cour t  deni ed Nat hani el  Sumner ' s ( Sumner )  

mot i on t o suppr ess evi dence obt ai ned dur i ng a pr ot ect i ve f r i sk  

f ol l owi ng a t r af f i c  st op,  and he subsequent l y pl ed gui l t y t o 

                                                 
1 St at e v.  Sumner ,  No.  2006AP102- CR,  unpubl i shed sl i p op. ,  

( Wi s.  Ct .  App.  Oct .  19,  2006) .  
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possessi on of  her oi n,  a v i ol at i on of  Wi s.  St at .  §§ 961. 14( 3) ( k)  

and 961. 41( 3g) ( am) . 2   

¶2 The St at e appeal s t he cour t  of  appeal s '  deci s i on 

r ever si ng t he c i r cui t  cour t ' s  deni al  of  Sumner ' s mot i on t o 

suppr ess and hi s subsequent  j udgment  of  convi ct i on.   The cour t  

of  appeal s r evi ewed t he t ot al i t y of  t he c i r cumst ances 

sur r oundi ng Deput y Ti mot hy Johnson' s pr ot ect i ve f r i sk of  Sumner  

and concl uded t hat  Johnson di d not  have t he r equi s i t e r easonabl e 

suspi c i on t hat  Sumner  was ar med and danger ous t o conduct  a 

pr ot ect i ve f r i sk.   St at e v.  Sumner ,  No.  2006AP102- CR,  

unpubl i shed sl i p op. ,  ¶¶1,  11 ( Wi s.  Ct .  App.  Oct .  19,  2006) .   

The cour t  of  appeal s al so addr essed t he l egal i t y of  a sear ch of  

Sumner ' s vehi c l e and concl uded t hat  t he sear ch was i l l egal .   

I d. ,  ¶11 n. 5.    

¶3 We ar e pr esent ed wi t h t wo i ssues:  ( 1)  whet her  Johnson 

had t he r equi s i t e r easonabl e suspi c i on necessar y t o conduct  a 

pr ot ect i ve f r i sk of  Sumner ;  and ( 2)  whet her  t he cour t  of  appeal s 

shoul d have addr essed t he l egal i t y of  t he sear ch of  Sumner ' s 

vehi c l e.  

¶4 We concl ude t hat  t he pr ot ect i ve f r i sk of  Sumner  was 

j ust i f i ed by speci f i c ,  ar t i cul abl e f act s suppor t i ng a r easonabl e 

suspi c i on t hat  Sumner  was ar med and danger ous.   Wi t h r egar d t o 

t he sear ch of  Sumner ' s vehi c l e,  we concl ude t hat  i t  was not  

necessar y f or  t he cour t  of  appeal s t o addr ess t hi s i ssue because 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se i ndi cat ed.  
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t he vehi c l e sear ch pl ayed no par t  i n Sumner ' s convi ct i on.   

Accor di ngl y,  we r ever se t he cour t  of  appeal s.   

I .  BACKGROUND 

¶5 The f ol l owi ng f act s ar e t aken f r om t he August  3,  2005,  

hear i ng on Sumner ' s mot i on t o suppr ess. 3  Ar ound 9 p. m.  on Jul y 

29,  2004,  Mi l waukee Count y Sher i f f ' s  Deput i es Ti mot hy Johnson 

and Kevi n Johnson4 wer e on pat r ol  i n a mar ked Chevr ol et  Tahoe 

pol i ce vehi c l e ( squad)  t r avel i ng east  on Locust  St r eet  near  21st  

St r eet  i n t he Ci t y of  Mi l waukee.   Locust  St r eet  i s a t wo- l ane,  

undi v i ded st r eet  wi t h l anes goi ng east  and west .   Johnson' s 

squad was st opped and wai t i ng f or  car s i n f r ont  of  i t  t o t ur n 

r i ght  when a r ed BMW ( vehi c l e)  passed t he squad on t he l ef t .   

The vehi c l e' s dr i ver  waved t o t he squad and cr ossed i nt o t he 

oncomi ng west bound l ane of  t r af f i c .   The vehi c l e,  dr i ven by 

Sumner  wi t h no ot her  occupant s,  f or ced car s i n t he oncomi ng l ane 

t o st op and pul l  over  t o t hei r  r i ght  t o avoi d a col l i s i on.  

¶6 Johnson act i vat ed hi s emer gency l i ght s and st opped t he 

vehi c l e i n f r ont  of  1823 West  Locust  St r eet ,  appr oxi mat el y t wo 

bl ocks east  of  t he 21st  St r eet  i nt er sect i on.   As t he BMW was 

pul l i ng over ,  Johnson obser ved t he dr i ver  maki ng r eachi ng 

gest ur es t owar d t he passenger  s i de of  t he vehi c l e.   Johnson 

ment i oned t hese gest ur es t o Kevi n Johnson and not i f i ed pol i ce 

                                                 
3 Two wi t nesses t est i f i ed at  t he hear i ng:  Deput y Ti mot hy 

Johnson and Nat hani el  Sumner .  

4 Deput i es Ti mot hy Johnson and Kevi n Johnson ar e br ot her s 
and pat r ol  par t ner s.   For  t he sake of  c l ar i t y,  we wi l l  r ef er  t o 
Deput y Ti mot hy Johnson as " Johnson"  and t o Deput y Kevi n Johnson 
as " Kevi n Johnson. "    
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di spat ch of  t he squad' s l ocat i on.   Johnson t hen appr oached t he 

vehi c l e and asked Sumner  f or  hi s dr i ver ' s l i cense or  an 

i dent i f i cat i on car d.   Sumner  st at ed t hat  he di d not  have ei t her .   

Johnson t hen asked hi m f or  hi s name and ot her  i nf or mat i on t o 

f i l l  out  a f i el d i nt er vi ew car d.   Sumner  t ol d Johnson hi s name 

and dat e of  bi r t h.   He was unabl e t o gi ve Johnson a st r eet  

addr ess.  

¶7 Johnson obser ved t hat  Sumner ' s vehi c l e was f i l l ed wi t h 

obj ect s,  i ncl udi ng of f i ce equi pment ,  c l ot hi ng,  a vacuum,  and 

bags.   Ci t i ng Sumner ' s r eachi ng gest ur es,  l ack of  

i dent i f i cat i on,  and t he amount  of  i t ems i n t he vehi c l e,  Johnson 

asked Sumner  i f  he coul d sear ch t he vehi c l e.   Sumner  sai d no.   

Johnson agai n asked whet her  he coul d sear ch t he vehi c l e. 5  Sumner  

agai n decl i ned.   As Johnson r et ur ned t o t he squad,  Sumner  asked 

i f  he coul d " hur r y up. "    

¶8 Johnson t ol d Kevi n Johnson t hat  he woul d keep an eye 

on Sumner  because of  hi s movement s whi l e Kevi n Johnson r an 

Sumner ' s name t hr ough t he squad' s comput er  syst em.   Kevi n 

Johnson r an Sumner ' s name whi l e Johnson moni t or ed Sumner ' s 

act i v i t y.   A comput er  check showed t hat  Sumner ' s l i cense was 

suspended,  a f act  he had not  r eveal ed t o Johnson.   The deput i es 

cal l ed f or  a t ow t r uck,  and Kevi n Johnson began wr i t i ng Sumner  a 

c i t at i on f or  oper at i ng whi l e suspended.   Johnson di d not  f eel  

                                                 
5 Johnson t est i f i ed:  " I  i nf or med hi m t hat  I  woul d l i ke t o 

sear ch t he vehi c l e f or  my saf et y due t o hi s gest ur es t o t he 
passenger  s i de ar ea and t her e w[ er e]  a l ot  of  t hi ngs i n hi s 
vehi c l e whi ch I  t hought  he coul d have been hi di ng a weapon at  
t hat  poi nt . "  
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t hat  i t  was necessar y t o have Sumner  exi t  hi s vehi c l e whi l e hi s 

dr i ver ' s l i cense was checked and t he ci t at i on wr i t t en,  as he 

kept  Sumner  under  sur vei l l ance.  

¶9 Af t er  about  15 mi nut es,  t he deput i es exi t ed t he squad 

and appr oached t he r ear  of  Sumner ' s vehi c l e.   Johnson di d not  

see Sumner  do anyt hi ng suspi c i ous dur i ng t he 15- mi nut e wai t .   

The deput i es asked Sumner  t o st ep out  of  t he vehi c l e so t hat  

t hey coul d get  a f i nger pr i nt  f or  i dent i f i cat i on pur poses.   

Sumner  exi t ed and moved t o t he r ear  of  t he vehi c l e.   The 

deput i es t ol d Sumner  hi s dr i ver ' s l i cense was suspended,  hi s  

vehi c l e woul d be t owed because of  hi s suspended l i cense,  and he 

woul d be wal ki ng home,  as i t  was sher i f f ' s  depar t ment  pol i cy t o 

t ow a vehi c l e when t he dr i ver ' s l i cense i s det er mi ned t o be 

suspended.   Kevi n Johnson t hen commenced a sear ch of  t he 

vehi c l e.   Johnson t est i f i ed:  

At  t hat  poi nt  I  was i n t he r ear  of  hi s vehi c l e and Mr .  
Sumner  was sweat i ng.   Kept  goi ng i n hi s pocket s.   I  
t ol d hi m t o keep hi s hands out  of  hi s pocket s at  whi ch 
poi nt  he agai n went  i nt o hi s pocket s and at  t hat  t i me 
I  t hought  wi t h hi s gest ur es i n t he vehi c l e and hi s 
demeanor  out si de t he vehi c l e,  I  asked i f  I  coul d pat  
hi m down.  

¶10 When asked by t he pr osecut or  what  obser vat i ons he made 

t hat  l ed hi m t o f r i sk Sumner ,  Johnson t est i f i ed:  

By hi m cont i nuousl y goi ng i n hi s pocket s.   I  t ol d 
hi m t o keep hi s hands out  of  hi s pocket s.   Hi s 
demeanor  was——He appear ed ver y ner vous by hi m 
cont i nuousl y goi ng i n hi s pocket s and me t el l i ng hi m 
t o keep hi s hands out  of  hi s pocket s.   At  t hat  poi nt  I  
bel i eve i t  was t he second or  t hi r d t i me I  t ol d hi m t o 
keep hi s hands out ,  t hat ' s when I  sai d,  okay,  I ' m 
goi ng t o do a pat  down f or  my saf et y.  
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¶11 Wi t h r espect  t o Sumner ' s sweat i ng,  Sumner  t est i f i ed 

t hat  " [ i ] t  was ver y hot . "   But ,  when asked on cr oss- exami nat i on 

i f  he wasn' t  sweat i ng because he was " ner vous r egar di ng t he 

i t ems t hat  [ he]  had on [ hi s]  per son and t hat  wer e i n t he car , "  

Sumner  r epl i ed:  " I  suppose i t  was par t l y t hat ,  yes. "  

¶12 Sumner  compl i ed wi t h Johnson' s r equest  f or  a pat  down 

sear ch,  t ur ned away f r om Johnson,  and put  hi s ar ms out  at  hi s 

s i des and par al l el  t o t he gr ound.   Sumner  was wear i ng a t - shi r t  

and ei t her  " sweat  pant s"  or  " r unni ng pant s"  wi t h f r ont  and r ear  

pocket s.   Johnson per f or med a pr ot ect i ve f r i sk of  Sumner ,  

st ar t i ng at  t he t op of  hi s body and wor ki ng down.   When Johnson 

r eached t he wai st band ar ea,  he f el t  a l ump i n Sumner ' s r i ght  

r ear  pocket .   Johnson asked Sumner  what  t he l ump was,  and Sumner  

st at ed t hat  i t  was j ust  a napki n.   Accor di ng t o Johnson' s 

t est i mony,  Sumner  r emoved t he napki n f r om hi s pocket  and pl aced 

i t  on t he vehi c l e' s t r unk. 6 

¶13 Johnson r et ur ned t o f r i sk i ng t he f r ont  of  Sumner ' s 

wai st band,  and t wo smal l  bi ndl es f el l  t o t he gr ound f r om 

Sumner ' s pant s  l eg.   Johnson quest i oned Sumner  about  t he 

bi ndl es,  and Sumner  st at ed t hat  t hey cont ai ned her oi n.   At  t hat  

poi nt ,  Johnson ar r est ed Sumner ,  put  hi m i n handcuf f s,  and t hen 

opened t he napki n t hat  had been pl aced on t he t r unk.   Johnson 

f ound t hr ee addi t i onal  bi ndl es of  her oi n i n t he napki n.   Johnson 

al so assi st ed Kevi n Johnson i n t he sear ch of  Sumner ' s vehi c l e.   

                                                 
6 Sumner  t est i f i ed t hat  Johnson r eached i nt o Sumner ' s pocket  

and r emoved t he napki n hi msel f .   Thi s di sput e wi l l  be di scussed 
bel ow i n sect i on I I I .  B.  of  t hi s opi ni on.   



No.  2006AP102- CR 

 

7 
 

Thei r  sear ch r eveal ed mul t i pl e syr i nges,  a r ubber  t our ni quet ,  

and cooki ng caps. 7 

¶14 On August  1,  2004,  Sumner  was char ged wi t h one count  

of  possessi on of  her oi n i n v i ol at i on of  Wi s.  St at .  

§ 961. 14( 3) ( k)  and 961. 41( 3g) ( am) .   He moved t o suppr ess t he 

evi dence obt ai ned dur i ng t he t r af f i c  st op as i l l egal l y obt ai ned.   

The ci r cui t  cour t  hel d a hear i ng and deni ed Sumner ' s mot i on.   

Sumner  t hen pl ed gui l t y t o possessi on of  her oi n,  and a j udgment  

of  convi ct i on was ent er ed.   Sumner  appeal ed.    

¶15 On Oct ober  19,  2006,  t he cour t  of  appeal s r ever sed and 

r emanded.   Sumner ,  No.  2006AP102- CR,  unpubl i shed sl i p op. ,  ¶28.   

The cour t  det er mi ned t hat  based on t he t ot al i t y of  c i r cumst ances 

Johnson di d not  have a r easonabl e suspi c i on t hat  Sumner  was 

ar med and danger ous when he conduct ed a pr ot ect i ve f r i sk f or  

weapons.   I d.   The cour t  of  appeal s emphasi zed t hat  " t he l apse 

of  t i me bet ween t he st op and t he f r i sk mi t i gat ed any r easonabl e 

suspi c i on of  danger "  and t hat  " [ a] n obj ect i vel y r easonabl e 

of f i cer  woul d not  l eave an occupant  of  t he vehi c l e who was 

bel i eved t o be ar med and danger ous unat t ended f or  f i f t een 

mi nut es. "   I d.  ( c i t i ng St at e v.  Mohr ,  2000 WI  App 111,  235 

Wi s.  2d 220,  613 N. W. 2d 186) .   The cour t  of  appeal s f ur t her  

concl uded t hat  because Johnson l acked a r easonabl e suspi c i on t o 

                                                 
7 I n i t s f i ndi ngs of  f act  and concl usi ons of  l aw,  t he 

c i r cui t  cour t  f ound " t hat  i t  i s  common pr act i ce as i t  was her e 
and t he cour t  does not  f i nd speci f i cal l y t hat  i t  was 
unr easonabl e t hat  pr i or  t o t he t ow t hat  t he vehi c l e be 
sear ched. "  
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f r i sk Sumner ,  t he deput i es al so l acked a r easonabl e suspi c i on t o 

sear ch Sumner ' s vehi c l e.   I d. ,  ¶11 n. 5.  

¶16 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on June 12,  2007.  

I I .  STANDARD OF REVI EW 

¶17 I n r evi ewi ng a mot i on t o suppr ess,  t hi s cour t  empl oys 

a t wo- st ep anal ysi s.   St at e v.  Dubose,  2005 WI  126,  ¶16,  285 

Wi s.  2d 143,  699 N. W. 2d 582.   Fi r st ,  we wi l l  uphol d t he c i r cui t  

cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous.   I d.   

Second,  we r ev i ew de novo whet her  t hose f act s const i t ut e 

r easonabl e suspi c i on.   I d.  

I I I .  ANALYSI S 

¶18 We wi l l  f i r st  anal yze whet her  Johnson possessed t he 

r equi s i t e r easonabl e suspi c i on t o f r i sk Sumner .   Next ,  we wi l l  

anal yze a di sput e r egar di ng t he ci r cui t  cour t ' s  f i ndi ngs of  f act  

r egar di ng t hat  f r i sk.   Fi nal l y,  we wi l l  addr ess whet her  t he 

cour t  of  appeal s shoul d have deci ded t he l egal i t y of  t he sear ch 

of  Sumner ' s vehi c l e.  

A.  Reasonabl e Suspi c i on 

¶19 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on8 

and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on9 pr ohi bi t  
                                                 

8 I n r el evant  par t ,  t he Four t h Amendment  st at es:  " The r i ght  
of  t he peopl e t o be secur e i n t hei r  per sons,  houses,  paper s,  and 
ef f ect s,  agai nst  unr easonabl e sear ches and sei zur es,  shal l  not  
be v i ol at ed. "   U. S.  Const .  amend.  I V.  

9 I n r el evant  par t ,  Ar t i c l e I ,  Sect i on 11 st at es:  " The r i ght  
of  t he peopl e t o be secur e i n t hei r  per sons,  houses,  paper s,  and 
ef f ect s agai nst  unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed. "   Wi s.  Const .  ar t .  I ,  § 11.  
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unr easonabl e gover nment al  sear ches.   St at e v.  Johnson,  2007 WI  

32,  ¶20,  299 Wi s.  2d 675,  729 N. W. 2d 182.   Thi s cour t  or di nar i l y  

const r ues t he pr ot ect i ons of  t hese const i t ut i onal  pr ovi s i ons 

coext ensi vel y.   I d.    

¶20 The Four t h Amendment ' s t ouchst one i s r easonabl eness,  

whi ch i s measur ed i n obj ect i ve t er ms by exami ni ng t he t ot al i t y 

of  t he c i r cumst ances,  eschewi ng br i ght - l i ne r ul es and 

emphasi z i ng i nst ead t he f act - speci f i c  nat ur e of  t he 

r easonabl eness i nqui r y.   Ohi o v.  Robi net t e,  519 U. S.  33,  34 

( 1996) .   A det er mi nat i on of  t he r easonabl eness of  t he sear ch 

must  bal ance " t he gover nment ' s need t o conduct  t he sear ch 

agai nst  t he i nvasi on t he sear ch ent ai l s. "   St at e v.  McGi l l ,  2000 

WI  38,  ¶18,  234 Wi s.  2d 560,  609 N. W. 2d 795 ( c i t i ng Ter r y v.  

Ohi o,  392 U. S.  1,  21 ( 1968) ) .    

¶21 " Dur i ng an i nvest i gat i ve st op,  an of f i cer  i s 

aut hor i zed t o conduct  a [ pr ot ect i ve]  sear ch[ 10]  of  t he out er  

c l ot hi ng of  a per son t o det er mi ne whet her  t he per son i s ar med i f  

t he of f i cer  i s ' abl e t o poi nt  t o speci f i c  and ar t i cul abl e f act s 

whi ch,  t aken t oget her  wi t h r at i onal  i nf er ences f r om t hose f act s,  

r easonabl y war r ant  t hat  i nt r usi on. ' "   Johnson,  299 Wi s.  2d 675,  

¶21 ( quot i ng Ter r y,  392 U. S.  at  21) .   The pur pose of  a 

pr ot ect i ve sear ch i s " t o det er mi ne whet her  t he per son i s i n f act  

                                                 
10 The t er ms " pr ot ect i ve sear ch, "  " pat - down, "  and " f r i sk"  

ar e commonl y used t o r ef er  t o t he pr ot ect i ve measur e endor sed by 
Ter r y v.  Ohi o,  392 U. S.  1 ( 1968) .   See gener al l y Thomas K.  
Cl ancy,  Pr ot ect i ve Sear ches,  Pat - Downs,  or  Fr i sks?:  The Scope of  
t he Per mi ssi bl e I nt r usi on t o Ascer t ai n i f  a Det ai ned Per son i s 
Ar med,  82 Mar q.  L.  Rev.  491 ( 1999) .  
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car r y i ng a weapon and t o neut r al i ze t he t hr eat  of  physi cal  

har m. "   St at e v .  Kyl es,  2004 WI  15,  ¶9,  269 Wi s.  2d 1,  675 

N. W. 2d 449 ( quot i ng Ter r y,  392 U. S.  at  24) .   I n eval uat i ng a 

sear ch,  " due wei ght  must  be gi ven,  not  t o [ t he of f i cer ' s]  

i nchoat e and unpar t i cul ar i zed suspi c i on or  ' hunch, '  but  t o t he 

speci f i c  r easonabl e i nf er ences whi ch he i s ent i t l ed t o dr aw f r om 

t he f act s i n l i ght  of  hi s exper i ence. "   I d.  ( quot i ng Ter r y,  392 

U. S.  at  27) ;  Bi es v.  St at e,  76 Wi s.  2d 457,  466,  251 N. W. 2d 461 

( 1977)  ( same) .    

¶22 " The r easonabl eness of  a pr ot ect i ve sear ch f or  weapons 

i s an obj ect i ve st andar d .  .  .  whet her  a r easonabl y pr udent  man 

i n t he c i r cumst ances woul d be war r ant ed i n t he bel i ef  t hat  hi s 

saf et y and t hat  of  ot her s was i n danger  because t he i ndi v i dual  

may be ar med wi t h a weapon and danger ous. "   Kyl es,  269 

Wi s.  2d 1,  ¶10 ( c i t at i on and i nt er nal  mar ks quot at i on omi t t ed) . 11  

                                                 
11 We have pr evi ousl y not ed t hat  t hi s st andar d of  obj ect i ve 

r easonabl eness has been codi f i ed i n Wi s.  St at .  § 968. 25,  whi ch 
i s const r ued i n l i ght  of  Ter r y and i t s pr ogeny.   St at e v.  
Johnson,  2007 WI  32,  ¶22 n. 8,  299 Wi s.  2d 675,  729 N. W. 2d 182.   
Wi s.  St at .  § 968. 25 pr ovi des i n f ul l :  
 

Sear ch dur i ng t empor ar y quest i oni ng.  When a l aw 
enf or cement  of f i cer  has st opped a per son f or  t empor ar y 
quest i oni ng pur suant  t o s.  968. 24 and r easonabl y 
suspect s t hat  he or  she or  anot her  i s i n danger  of  
physi cal  i nj ur y,  t he l aw enf or cement  of f i cer  may 
sear ch such per son f or  weapons or  any i nst r ument  or  
ar t i c l e or  subst ance r eadi l y capabl e of  causi ng 
physi cal  i nj ur y and of  a sor t  not  or di nar i l y  car r i ed 
i n publ i c pl aces by l aw abi di ng per sons.  I f  t he l aw 
enf or cement  of f i cer  f i nds such a weapon or  i nst r ument ,  
or  any ot her  pr oper t y possessi on of  whi ch t he l aw 
enf or cement  of f i cer  r easonabl y bel i eves may const i t ut e 
t he commi ssi on of  a cr i me,  or  whi ch may const i t ut e a 
t hr eat  t o hi s  or  her  saf et y,  t he l aw enf or cement  
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" I n det er mi ni ng whet her  a f r i sk was r easonabl e,  a cour t  may l ook 

' t o any f act  i n t he r ecor d,  as l ong as i t  was known t o t he 

of f i cer  at  t he t i me he conduct ed t he f r i sk and i s ot her wi se 

suppor t ed by hi s t est i mony at  t he suppr essi on hear i ng. ' "   I d.  

( quot i ng McGi l l ,  234 Wi s.  2d 560,  ¶24) .   Ci r cui t  cour t s must  

det er mi ne whet her  a f r i sk was r easonabl e on a case- by- case 

basi s,  eval uat i ng t he t ot al i t y of  c i r cumst ances.   Johnson,  299 

Wi s.  2d 675,  ¶22;  Kyl es,  269 Wi s. 2d 1,  ¶49.  

¶23 Our  pr ot ect i ve sear ch or  " f r i sk"  j ur i spr udence has 

consi st ent l y emphasi zed t hat  t he t ot al i t y of  al l  c i r cumst ances 

pr esent  and known t o t he of f i cer  must  be t aken i nt o account  t o 

assess t he l egal i t y of  t he pr ocedur e.   Nat ur al l y,  some f act or s 

wi l l  be of  gr eat er  i mpor t  t han ot her s i n t he r easonabl e 

suspi c i on cal cul us i n a par t i cul ar  case.   Our  cases,  most  

not abl y Kyl es,  have f i r st  br oken down t he r easonabl e suspi c i on 

i ssue i nt o an anal ysi s of  each pr i mar y f act or  pr esent  and t hen 

concl uded by v i ewi ng t hese pr i mar y f act or s i n t he t ot al i t y of  

c i r cumst ances.   See i d. ,  ¶¶17- 18,  68- 72 ( l i s t i ng " s i x f act or s 

t hat  compose t he t ot al i t y of  t he c i r cumst ances"  i n t hat  case,  

and t hen eval uat i ng t hem i n t hei r  t ot al i t y) .   The cour t  of  

appeal s f ol l owed t hi s met hodol ogy.   Sumner ,  No.  2006AP102- CR,  

unpubl i shed sl i p op. ,  ¶¶11,  26- 28 ( not i ng t hat  t he cour t  

" exami ne[ d]  each of  t he key f act or s .  .  .  separ at el y and t hen i n 

                                                                                                                                                             
of f i cer  may t ake i t  and keep i t  unt i l  t he compl et i on 
of  t he quest i oni ng,  at  whi ch t i me t he l aw enf or cement  
of f i cer  shal l  ei t her  r et ur n i t ,  i f  l awf ul l y possessed,  
or  ar r est  t he per son so quest i oned.  
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t hei r  ent i r et y" ) .   Thi s i s  t he most  l ogi cal  appr oach f or  a cour t  

eval uat i ng r easonabl e suspi c i on because t he st andar d set  f or t h 

i n Ter r y r equi r es speci f i c i t y:  " [ I ] n j ust i f y i ng t he par t i cul ar  

i nt r usi on t he pol i ce of f i cer  must  be abl e t o poi nt  t o speci f i c  

and ar t i cul abl e f act s whi ch,  t aken t oget her  wi t h r at i onal  

i nf er ences f r om t hose f act s,  r easonabl y war r ant  t hat  i nt r usi on. "   

Ter r y,  392 U. S.  at  21 ( emphasi s added) .   Ther ef or e,  we f i r st  

l i s t  t he f act or s r el i ed upon by t he St at e t o i ndi cat e Johnson' s 

r easonabl e suspi c i on t o sear ch.    

¶24 The St at e' s br i ef  l i s t s f our  f act or s t o eval uat e 

r easonabl e suspi c i on:  

1.  Johnson saw Sumner  r eachi ng t o t he passenger  s i de of  

t he vehi c l e ( r eachi ng gest ur es) ;    

2.  Johnson sai d Sumner  was ner vous;  

3.  Sumner  r epeat edl y put  hi s hands i n hi s pocket s;  and  

4.  Johnson sai d he was concer ned about  hi s saf et y.  

¶25 The St at e ar gues t hat  t he t ot al i t y of  c i r cumst ances,  

wei ghi ng t he f act or s above and al l  ot her  c i r cumst ances known t o 

Johnson,  i ndi cat e t hat  Johnson had a r easonabl e suspi c i on t hat  

Sumner  was ar med and danger ous bef or e he per f or med t he 

pr ot ect i ve sear ch.   We agr ee.  

1.  Sumner ' s Reachi ng Gest ur es 

¶26 Johnson obser ved Sumner  make r eachi ng gest ur es t owar d 

t he passenger  s i de of  t he vehi c l e as Sumner  was pul l i ng over  t o 

st op.   Thi s obser vat i on ar oused t he deput y ' s suspi c i on t hat  

Sumner  mi ght  be r et r i evi ng or  hi di ng a weapon.   An unexpl ai ned 

r eachi ng movement  or  a f ur t i ve gest ur e by a suspect  dur i ng a 
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t r af f i c  st op can be a f act or  i n causi ng an of f i cer  t o have 

r easonabl e suspi c i on t hat  a suspect  i s danger ous and has access 

t o weapons.   See Johnson,  299 Wi s.  2d 675,  ¶37. 12  The i mpor t ance 

                                                 
12 Ot her  cour t s have al so not ed f ur t i ve r eachi ng gest ur es as 

i ndi cat i ve of  gr ounds t o conduct  a pr ot ect i ve sear ch.   See 
Uni t ed St at es v.  Edmonds,  240 F. 3d 55,  61,  ( D. C.  Ci r .  2001)  
( r ecogni z i ng t hat  a f ur t i ve gest ur e made i n r esponse t o t he 
pr esence of  pol i ce can be a s i gni f i cant  f act or  t o suppor t  
r easonabl e suspi c i on of  cr i mi nal  wr ongdoi ng) ;  Uni t ed St at es v.  
Gr een,  465 F. 2d 620,  623 ( D. C.  Ci r .  1972)  ( hol di ng t hat  of f i cer s 
wer e j ust i f i ed i n conduct i ng a l i mi t ed pr ot ect i ve sear ch when 
t hey st opped a car  f or  a t r af f i c  v i ol at i on and " obser ved t he 
dr i ver  maki ng f ur t i ve movement s as t hough pul l i ng somet hi ng out  
of  hi s bel t  and pl aci ng i t  under  hi s seat " ) ;  St at e v.  Qui nl an,  
921 A. 2d 96,  108 ( R. I .  2007)  ( " We ar e sat i sf i ed t hat  t he 
of f i cer s had r easonabl e suspi c i on t o conduct  a pat - down f r i sk 
f or  weapons af t er  t hey had obser ved f ur t i ve and suspi c i ous 
behavi or  [ cont i nuousl y r eachi ng t o t he f l oor  of  a Jeep]  and 
af t er  t he occupant s r epeat edl y i gnor ed or der s t o keep t hei r  
hands wher e Of f i cer  Ker r i gan coul d see t hem. " ) ;  St at e v .  
Kennedy,  726 P. 2d 445,  451 ( Wash.  1986)  ( " [ Of f i cer ]  Adams saw a 
f ur t i ve gest ur e suf f i c i ent  t o gi ve hi m an obj ect i ve suspi c i on 
t hat  Kennedy was secr et i ng somet hi ng under  t he f r ont  seat  of  t he 
car .   Fr om hi s vant age,  i n hi s own car  behi nd Kennedy' s,  he had 
no way of  knowi ng what  Kennedy was hi di ng.   When he had Kennedy 
out si de t he car ,  he di d not  f r i sk hi m,  as he coul d have had he 
suspect ed Kennedy mi ght  be ar med.   However ,  t her e r emai ned t he 
gest ur e,  t he unknown obj ect  under  t he f r ont  seat ,  and t he 
passenger  i nsi de t he car  who had easy access t o t he obj ect . " ) ;  
St at e v.  Di l yer d,  467 So.  2d 301,  304- 05 ( Fl a.  1985)  ( hol di ng 
t hat  a sear ch f or  weapons was per mi ssi bl e when a car  was 
i l l egal l y t r espassi ng i n an or ange gr ove at  ni ght  and t he 
passenger  l eaned f or war d and appear ed t o do somet hi ng wi t h hi s 
hands on t he f l oor boar d of  t he car ) ;  St at e v.  Menezes,  648 
S. E. 2d 741,  745 ( Ga.  Ct .  App.  2007)  ( " Obser vat i on of  what  
r easonabl y appear  t o be f ur t i ve gest ur es i s a f act or  whi ch may 
pr oper l y be t aken i nt o account  i n det er mi ni ng whet her  pr obabl e 
cause exi st s. "  ( quot at i on omi t t ed) ) ;  St at e v.  Sut her l and,  637 
N. E. 2d 366,  369 ( Ohi o Ct .  App.  1994)  ( hol di ng t hat  t he sear ch of  
a vehi c l e' s passenger  compar t ment  af t er  a t r af f i c  st op was 
r easonabl e when an of f i cer  had vi ewed t he def endant  and a 
passenger  maki ng " f ur t i ve"  movement s i n t he vehi c l e t hat  mi ght  
have conceal ed a weapon) .  
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of  a movement  or  gest ur e i s i nf l uenced by i t s nat ur e,  i t s  

t i mi ng,  and whet her  i t  can be expl ai ned ei t her  by t he suspect  or  

by t he of f i cer ' s subsequent  obser vat i ons.  

¶27 Wi t h r egar d t o Sumner ' s r eachi ng gest ur es,  t wo sub-

i ssues ar e r ai sed by t he par t i es:  Johnson' s deci s i on not  t o 

or der  Sumner  out  of  t he vehi c l e i mmedi at el y upon appr oachi ng i t  

af t er  not i ng hi s r eachi ng gest ur es;  and t he i mpact  of  t he 

passage of  t i me bet ween Johnson seei ng t he r eachi ng gest ur es 

when he st opped t he vehi c l e and l at er  f r i sk i ng Sumner .   The 

St at e ar gues t hat  t he cour t  of  appeal s i ncor r ect l y concl uded 

t hat  any concer n f or  saf et y  ar oused by Sumner ' s r eachi ng 

gest ur es was mi t i gat ed by t he passage of  appr oxi mat el y 15 

mi nut es bet ween t he gest ur es and Johnson' s pr ot ect i ve sear ch.   

Sumner ,  No.  2006AP102- CR,  unpubl i shed sl i p op. ,  ¶28.   The St at e 

di sagr ees wi t h t he cour t  of  appeal s '  concl usi on t hat  " [ a] n 

obj ect i vel y r easonabl e of f i cer  woul d not  l eave an occupant  of  

t he vehi c l e who was bel i eved t o be ar med and danger ous 

unat t ended f or  f i f t een mi nut es. "   I d.   The cour t  of  appeal s 

r el i ed on Mohr  f or  t hi s pr oposi t i on and consi der ed i t  

" s i gni f i cant  t hat  t he of f i cer  [ i n Mohr ]  had been on t he scene 

and al l owed Mohr  t o r emai n i n t he vehi c l e f or  t went y mi nut es 

whi l e he deal t  wi t h t he dr i ver  and anot her  passenger . "   I d. ,  ¶21 

( c i t i ng Mohr ,  235 Wi s.  2d 220,  ¶16) .    

¶28 I n Mohr ,  pol i ce st opped a vehi c l e wi t h f our  passenger s 

f or  a t r af f i c  v i ol at i on on a Januar y ni ght  at  1 a. m.   Mohr ,  235 

Wi s.  2d 220,  ¶¶2- 3.   An of f i cer  appr oached t he vehi c l e,  asked 

t he dr i ver  f or  i dent i f i cat i on,  and not ed t he st r ong odor  of  



No.  2006AP102- CR 

 

15 
 

i nt oxi cant s emanat i ng f r om wi t hi n.   I d. ,  ¶3.   The of f i cer  asked 

t he dr i ver  t o st ep out  t o per f or m a f i el d sobr i et y t est  whi l e 

t he passenger s r emai ned i n t he vehi c l e.   I d.   The t est  r eveal ed 

t hat  t he dr i ver  was not  i nt oxi cat ed,  and t he of f i cer  t hen asked 

t he dr i ver  f or  per mi ssi on t o sear ch t he vehi c l e.   I d. ,  ¶4.   The 

dr i ver  consent ed t o t he vehi c l e sear ch,  and t he passenger  

i mmedi at el y behi nd t he dr i ver  was asked t o st ep out  of  t he 

vehi c l e f or  saf et y r easons.   I d. ,  ¶¶4- 5.   Ten mi nut es had passed 

si nce t he vehi c l e was pul l ed over .   I d. ,  ¶16.   The passenger ,  a 

mi nor ,  appear ed i nt oxi cat ed and was ar r est ed f or  consumpt i on of  

al cohol .   I d. ,  ¶5.   The dr i ver  and mi nor  wer e pl aced i n a squad 

car  and moni t or ed.   I d.    

¶29 Af t er  t en mor e mi nut es,  t he of f i cer  r et ur ned t o t he 

vehi c l e and asked t he name of  t he f r ont  seat  passenger ,  Mohr ,  

and r equest ed t hat  he exi t  t he vehi c l e f or  saf et y pur poses.   

I d. ,  ¶¶6,  16.   The of f i cer  not ed t hat  Mohr  st umbl ed get t i ng out  

of  t he vehi c l e and smel l ed st r ongl y of  i nt oxi cant s.   I d. ,  ¶6.   

The of f i cer  asked Mohr  t o s i t  i n a squad car ,  but  he r ef used.   

I d.   Mohr  st at ed t hat  he want ed t o go home;  t he of f i cer  t ol d hi m 

t o wai t  unt i l  hi s i dent i f i cat i on was conf i r med.   I d.   Because of  

t he col d,  t he of f i cer  t ol d Mohr  t o s i t  i n t he squad car .   I d.   

Mohr  put  hi s hands i n hi s pocket s,  became r esi st i ve,  and act ed 

ner vous.  I d. ,  ¶¶6- 7.   The of f i cer  r equest ed t hat  Mohr  t ake hi s 

hands out  of  hi s  pocket s,  but  Mohr  r ef used.   I d. ,  ¶6.   Af t er  he 

r ef used t o r emove hi s hands a second t i me,  Mohr  was handcuf f ed 

f or  of f i cer  saf et y.   I d. ,  ¶7.   
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¶30 Four  or  f i ve mi nut es l at er ,  t he of f i cer  f r i sked Mohr  

and di scover ed a pl ast i c baggi e t hat  cont ai ned mar i j uana.   I d. ,  

¶8.   Mohr  was pl aced under  ar r est .   I d.  

¶31 The cour t  of  appeal s hel d t hat  t he f r i sk of  Mohr  was 

not  suppor t ed by r easonabl e suspi c i on because i t  occur r ed 

appr oxi mat el y 25 mi nut es af t er  t he i ni t i al  t r af f i c  st op,  and 

" t he most  nat ur al  concl usi on i s t hat  t he f r i sk was a gener al  

pr ecaut i onar y measur e,  not  based on t he conduct  or  at t r i but es of  

Mohr . "   I d. ,  ¶15.   The cour t  of  appeal s concl uded t hat  t he 

of f i cer  who f r i sked Mohr  was appar ent l y not  concer ned f or  hi s 

saf et y when he made t he t r af f i c  st op because he di d not  or der  

t he passenger s out  of  t he vehi c l e and l ef t  t he vehi c l e 

unat t ended whi l e spendi ng 20 mi nut es wi t h t he dr i ver  and mi nor .   

I d. ,  ¶16.    

¶32 I n Mohr  t he def endant  was a passenger  i n a car  whose 

dr i ver  was gi ven onl y a t r af f i c  war ni ng.   I d. ,  ¶4.   The 

def endant  was not  suspect ed of  any of f ense and want ed t o l eave 

t he scene,  al l egi ng t hat  hi s house was onl y t wo bl ocks away.   

I d. ,  ¶6.   The of f i cer s di d not  per mi t  Mohr  t o l eave,  and asked 

hi m t o s i t  i n a squad car .   I d.   When he r ef used and kept  

put t i ng hi s hands i n hi s pocket s whi l e st andi ng out si de at  1 

a. m.  on Januar y 31,  he was cuf f ed wi t h hi s hands behi nd hi s 

back.   I d. ,  ¶7.   The ar r est i ng of f i cer  sai d Mohr  had been 

ner vous and r esi st i ve.   I d.   Sever al  mi nut es l at er  t he of f i cer  

conduct ed a pat - down sear ch t hat  uncover ed mar i j uana i n Mohr ' s  

j acket  pocket .   I d. ,  ¶8.   I t  was i n t hi s cont ext  t hat  t he cour t  

of  appeal s poi nt ed t o " t he f act  t hat  t he f r i sk occur r ed 
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appr oxi mat el y t went y- f i ve mi nut es af t er  t he i ni t i al  t r af f i c  

st op"  and concl uded t hat  t he f r i sk was " a gener al  pr ecaut i onar y 

measur e, "  as opposed t o a f ocused pr ot ect i ve sear ch.   I d. ,  ¶15.   

Al t hough t her e ar e some si mi l ar i t i es bet ween Mohr  and t hi s case,  

Mohr  i s di st i ngui shabl e on t he f act s and does not  st and f or  a 

r ul e t hat  t i me necessar i l y  di mi ni shes suspi c i on or  r i sk.    

¶33 The St at e' s br i ef  poi nt s out  t hat  t her e i s no gol den 

r ul e r egar di ng whet her  t o or der  a suspect  t o st ay i n hi s vehi c l e 

or  t o st ep out  dur i ng a t r af f i c  st op. 13  We agr ee.   " [ T] he 

mi l l i ons of  t r af f i c  st ops t hat  occur  ever y year  ar e not  

f ungi bl e, "  hence t he deci s i on t o or der  a suspect  out  of  a car  i s 

not  so uni ver sal  t hat  i t  i s  al ways necessar y or  even r easonabl e.   

Pennsyl vani a v.  Mi mms,  434 U. S.  106,  121 ( 1977)  ( St evens,  J. ,  

di ssent i ng) .   We t her ef or e di sagr ee wi t h t he cour t  of  appeal s '  

concl usi on t hat  " [ a] n obj ect i vel y r easonabl e of f i cer  woul d not  

l eave an occupant  of  t he vehi c l e who was bel i eved t o be ar med 

and danger ous unat t ended f or  f i f t een mi nut es. "   Sumner ,  No.  

2006AP102- CR,  unpubl i shed sl i p op. ,  ¶28 ( emphasi s added) .   

Cl ear l y,  t he myr i ad ci r cumst ances an of f i cer  mi ght  f ace i n a 

t r af f i c  st op woul d suggest  or der i ng passenger s out  of  t hei r  

                                                 
13 The St at e has ci t ed sever al  cases f r om ot her  

j ur i sdi ct i ons and some pol i ce t r ai ni ng manual s i n i t s br i ef  
r egar di ng t he var i ed t r eat ment  of  an of f i cer ' s deci s i on t o or der  
a st opped vehi c l e' s dr i ver  and passenger s t o st ay i n or  st ep out  
of  t he vehi c l e.   We need not  r ecount  t hese aut hor i t i es but  
r ecogni ze t hat  each t r af f i c  st op wi l l  r equi r e a t ai l or ed 
r esponse by l aw enf or cement .  
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vehi c l e i n some cases but  not  i n ot her s. 14  We do not  bel i eve t he 

f act s of  t hi s  case i ndi cat e t hat  Johnson was obj ect i vel y 

unr easonabl e i n not  or der i ng Sumner  out  of  t he vehi c l e 

i mmedi at el y upon appr oachi ng i t  t he f i r st  t i me.   Two deput i es 

wer e pr esent  at  t he scene,  and Sumner  was under  const ant  

sur vei l l ance.  

¶34 The St at e conceded i n i t s br i ef  and at  or al  ar gument  

t hat  Johnson di d not  possess t he r equi s i t e r easonabl e suspi c i on 

necessar y t o per f or m a pr ot ect i ve sear ch i mmedi at el y af t er  

obser vi ng Sumner ' s r eachi ng gest ur es and af t er  appr oachi ng hi s 

vehi c l e.   See Johnson,  299 Wi s.  2d 675,  ¶43 ( decl i ni ng t o adopt  

a per  se r ul e t hat  a s i ngl e r eachi ng gest ur e al one pr ovi des t he 

r easonabl e suspi c i on necessar y t o conduct  a pr ot ect i ve f r i sk) .   

Consequent l y,  we ar e puzzl ed by t he cour t  of  appeal s '  concl usi on 

t hat  " [ a]  r easonabl e of f i cer  woul d have or der ed Sumner  out  of  

t he vehi c l e and per f or med a f r i sk i f  t her e was a ser i ous saf et y 

concer n. "   Sumner ,  No.  2006AP102- CR,  unpubl i shed sl i p op. ,  ¶22.   

Because Johnson di d not  possess t he r equi s i t e r easonabl e 

suspi c i on at  t he t i me he saw t he gest ur es,  he was nei t her  

                                                 
14 Just i ce John Paul  St evens wr ot e i n Pennsyl vani a v.  Mi mms,  

434 U. S.  106 ( 1977) ,  t hat  one cannot  assume t hat  " or der i ng t he 
r out i ne t r af f i c  of f ender  out  of  hi s car  s i gni f i cant l y enhances 
t he of f i cer ' s saf et y. "   I d.  at  119 ( St evens,  J. ,  di ssent i ng) .   
" Ar guabl y,  such an or der  coul d act ual l y aggr avat e t he of f i cer ' s 
danger  because t he f ear  of  a sear ch mi ght  cause a ser i ous 
of f ender  t o t ake desper at e act i on t hat  woul d be unnecessar y i f  
he r emai ned i n t he vehi c l e whi l e bei ng t i cket ed. "   I d. ;  see al so 
Mar yl and v.  Wi l son,  519 U. S.  408,  416- 17 ( 1997)  ( St evens,  J. ,  
di ssent i ng)  ( obser vi ng t hat  st at i st i cs on of f i cer  t r af f i c  
assaul t s do not  concl usi vel y i ndi cat e whet her  or der i ng per sons 
out  of  a vehi c l e i ncr eases or  decr eases danger  t o pol i ce) .    
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obl i gat ed nor  per mi t t ed t o f r i sk Sumner  at  t hi s st age i n t he 

t r af f i c  st op.   However ,  we r ecogni ze t hat  Johnson l i kel y 

possessed a r easonabl e concer n f or  saf et y at  t hi s poi nt ,  al bei t  

not  a concer n suf f i c i ent  by i t sel f  t o j ust i f y a pr ot ect i ve 

sear ch.    

¶35 The cour t  of  appeal s r el i ed on Mohr ' s emphasi s on t he 

passage of  t i me t o concl ude t hat  " t he l apse of  t i me bet ween t he 

st op and t he f r i sk mi t i gat ed any r easonabl e suspi c i on of  

danger . "   I d. ,  ¶28 ( r ef er enci ng Mohr ) .   We do not  f i nd t hat  t he 

t empor al  el ement s emphasi zed i n Mohr  and r el i ed upon by t he 

cour t  of  appeal s ar e convi nci ng i ndi cat or s t hat  Johnson' s 

obj ect i vel y r easonabl e f ear s r egar di ng Sumner  shoul d have been 

quel l ed by t he mer e passage of  t i me. 15  An of f i cer  can be as much 
                                                 

15 The i nst ant  case i s s i mi l ar  t o Peopl e v.  Jackson,  948 
P. 2d 506 ( Col o.  1997) .   I n Jackson,  as of f i cer s wer e st oppi ng a 
vehi c l e f or  a r out i ne t r af f i c  v i ol at i on t hey obser ved t he 
def endant ,  a passenger  i n t he vehi c l e,  t ake a coat  f r om t he back  
seat  and pl ace i t  on hi s l ap.   I d.  at  506.   The of f i cer s 
appr oached t he vehi c l e,  r et r i eved i dent i f i cat i on f r om t he 
def endant ,  and r an a comput er  check on t he occupant s.   I d.  at  
507.   The check r eveal ed no out st andi ng war r ant s f or  ei t her  t he 
dr i ver  or  t he def endant .   I d.   Af t er  10 t o 15 mi nut es,  t he 
of f i cer s r emoved t he occupant s and per f or med a pr ot ect i ve pat -
down sear ch of  t he def endant .   I d.  at  507- 08.   Dur i ng t he 
sear ch,  a pl ast i c bag cont ai ni ng cr ack cocai ne f el l  f r om t he 
def endant ' s pant s l eg and was sei zed.   I d.  at  506- 07.  

The Col or ado Supr eme Cour t  not ed t he passage of  10 t o 15 
mi nut es bet ween t he i ni t i al  st op,  t he def endant ' s movement  t o 
t he back seat ,  and t he pat - down sear ch.   I d.  at  508.   The cour t  
uphel d t he sear ch as r easonabl e,  despi t e t he passage of  t i me 
f r om t he i ni t i al  st op t o t he sear ch.   I d.   The cour t  emphasi zed 
t hat  " under  t he f act s of  t hi s case,  t he t r i al  cour t  f ound 
speci f i cal l y t hat  at  t he t i me of  t he pat  down of  t he def endant ,  
t he of f i cer  was concer ned f or  hi s saf et y .  .  .  [ and t her ef or e]  
t he pur pose of  t he pat - down sear ch .  .  .  was r easonabl e. "   I d.  
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i n danger  at  t he end of  a t r af f i c  st op as at  t he begi nni ng. 16  

Under  t he c i r cumst ances pr esent ,  Johnson' s r easonabl e bel i ef  

t hat  he was i n danger  gr ew as t i me passed.   

¶36 We t her ef or e di sagr ee wi t h t he cour t  of  appeal s  t hat  

t he passage of  15 mi nut es f r om t he t i me of  t he r eachi ng gest ur es 

and t r af f i c  st op t o t he t i me of  t he pr ot ect i ve sear ch mi t i gat ed 

" any r easonabl e suspi c i on of  danger , "  i d.  ( emphasi s added) ,  and 

i nst ead vi ew Sumner ' s unexpl ai ned r eachi ng gest ur es as one 

f act or  i n t he t ot al i t y of  c i r cumst ances t hat  ar e i ndi cat i ve of  

Johnson' s r easonabl e suspi c i on t hat  Sumner  was ar med and 

danger ous. 17 

                                                 
16 See St at e v.  Vandenber g,  81 P. 3d 19,  28 ( N. M.  2003)  

( " [ W] e r ef use t o dr aw a br i ght - l i ne,  t empor al  cut - of f  poi nt .  We 
decl i ne t o say t hat  an i nvest i gat i ng of f i cer  cannot  be i n as 
much danger  at  t he end of  a t r af f i c  st op as at  t he begi nni ng,  or  
at  l east  r easonabl y bel i eve t hat  t o be so. " ) .  

17 When Johnson appr oached Sumner ' s BMW,  he was war y of  t he 
r eachi ng gest ur es he had seen moment s ear l i er .   As t he deput y 
spoke t o Sumner ,  he had t he oppor t uni t y t o obser ve t he cont ent s 
of  Sumner ' s vehi c l e.   Ther e was a gr eat  deal  of  c l ut t er  i n t he 
vehi c l e.   Johnson obser ved not hi ng——such as a wal l et  on t he 
f r ont  seat ——t hat  pr ovi ded a nat ur al  expl anat i on of  why Sumner  
had r eached over  t o t he passenger  s i de of  t he vehi c l e.   Rat her ,  
t he c l ut t er  t hat  Johnson saw on t he f r ont  seat  suggest ed a 
conveni ent  pl ace t o hi de or  r et r i eve a weapon.   Al t hough Johnson 
expr essed hi s concer ns t o Sumner ,  Sumner  di d not  of f er  any 
expl anat i on of  hi s r eachi ng gest ur es.   As he r et ur ned t o hi s 
squad,  Johnson knew t hat  Sumner  had not  been r eachi ng t o get  hi s  
vehi c l e r egi st r at i on out  of  hi s gl ove compar t ment  or  t o f i nd hi s 
dr i ver ' s l i cense because Sumner  di d not  pr oduce any 
i dent i f i cat i on.   See Johnson,  299 Wi s.  2d 675,  ¶43.   He di d not  
know why Sumner  had been r eachi ng.   Thus,  t he gest ur es wer e 
compl et el y unexpl ai ned at  t he t i me Johnson conduct ed t he pat -
down.   I n shor t ,  not hi ng t hat  Johnson per cei ved or  hear d al l ayed 
hi s concer ns.  
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2.  Suspect ' s Unusual  Ner vousness 

¶37 Johnson t est i f i ed t hat  Sumner  " seemed ver y ner vous"  

and " was sweat i ng, "  and t he ci r cui t  cour t  f ound t hat  Sumner  was 

" ver y ner vous"  and sweat i ng.  

¶38 Ner vousness dur i ng a r out i ne t r af f i c  st op i s t ypi cal ,  

but  unusual  ner vousness of  a suspect  may i ndi cat e wr ongdoi ng. 18  

Our  cases hol d t hat  a suspect ' s unusual  ner vousness i s a 

l egi t i mat e f act or  t o consi der  i n eval uat i ng t he t ot al i t y of  

c i r cumst ances f or  r easonabl e suspi c i on.   Kyl es,  269 Wi s.  2d 1,  

¶54 ( c i t i ng McGi l l ,  234 Wi s.  2d 560,  ¶29;  St at e v.  Mor gan,  197 

Wi s.  2d 200,  213,  215,  593 N. W. 2d 887 ( 1995) ) . 19  The r ecor d 

r ef l ect s t hat  Sumner  was " ver y ner vous, "  and t hi s t ype of  

behavi or  mi ght  r easonabl y i ndi cat e t hat  a t hr eat  of  har m t o 

Johnson was pr esent .  

¶39 Vi s i bl e per spi r at i on can be a sympt om of  ner vousness.   

I n t hi s case,  t he t r af f i c  st op occur r ed ar ound 9 p. m.  i n l at e 

Jul y.   Johnson t est i f i ed t hat  he di d not  bel i eve t hat  he hi msel f  

                                                 
18 See Uni t ed St at es v.  Bl oomf i el d,  40 F. 3d 910,  918- 19 ( 8t h 

Ci r .  1994)  ( not i ng t hat  i t  i s  cust omar y f or  a suspect  i n a 
r out i ne t r af f i c  st op t o be " somewhat  ner vous"  but  t hat  t he 
" f i dget [ i ng] "  behavi or  of  a suspect ,  i n t he t ot al i t y of  
c i r cumst ances,  suggest ed t hat  wr ongdoi ng was af oot ) .    

19 See al so Uni t ed St at es v.  Ar nol d,  388 F. 3d 237,  238 ( 7t h 
Ci r .  2004)  ( " [ Of f i cer  For d]  not i ced t hat  Ar nol d appear ed ver y 
ner vous and was sweat i ng ' a l i t t l e bi t . ' " ) ;  Uni t ed St at es v.  
McRae,  81 F. 3d 1528,  1531 ( 10t h Ci r .  1996)  ( wher e an of f i cer  
obser ved McRae' s " unusual , "  ner vous behavi or ,  such as s i t t i ng 
mor e upr i ght  and adj ust i ng hi s  mi r r or s t o wat ch t he of f i cer .   
Of f i cer  Col yar  t est i f i ed t hat  " t he way [ McRae]  was wat chi ng me,  
t he i nt ensi t y wi t h whi ch he was doi ng i t ,  yes,  I  consi der  t hat  
t o be unusual . " ) .  
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was per spi r i ng because of  t he t emper at ur e;  wher eas Sumner  

acknowl edged t hat  he coul d have been sweat i ng because of  t he 

her oi n on hi s per son and dr ug par apher nal i a i n hi s vehi c l e.   We 

obser ve t hat ,  i n addi t i on t o t he appear ance of  ner vousness or  

er r at i c behavi or ——e. g. ,  t r embl i ng,  shaki ng or  f i dget i ng hands,  

shi f t i ng eyes,  t appi ng one' s f i nger s or  f eet ,  pl aci ng one' s 

hands i n and out  of  one' s pocket s,  and t he l i ke20——vi si bl e 

                                                 
20 Pr of essor  LaFave has l i s t ed numer ous exampl es of  er r at i c 

behavi or  or  unusual  appear ance t hat  cour t s have f ound 
suf f i c i ent l y i ndi cat e r easonabl e suspi c i on:   

a char act er i st i c bul ge i n t he suspect ' s c l ot hi ng;  
obser vat i on of  an obj ect  i n t he pocket  whi ch mi ght  be 
a weapon;  an ot her wi se i nexpl i cabl e sudden movement  
t owar d a pocket  or  ot her  pl ace wher e a weapon coul d be 
conceal ed;  an ot her wi se i nexpl i cabl e f ai l ur e t o r emove 
a hand f r om a pocket ;  awkwar d movement s mani f est i ng an 
appar ent  ef f or t  t o conceal  somet hi ng under  hi s j acket ;  
backi ng away by t he suspect  under  c i r cumst ances 
suggest i ng he was movi ng back t o gi ve hi msel f  t i me and 
space t o dr aw a weapon;  awar eness t hat  t he suspect  had 
pr evi ousl y been engaged i n ser i ous cr i mi nal  conduct ;  
awar eness t hat  t he suspect  had pr evi ousl y been ar med;  
awar eness of  r ecent  er r at i c and aggr essi ve conduct  by 
t he suspect ;  di scover y of  a weapon i n t he suspect ' s 
possessi on;  di scover y t hat  t he suspect  i s wear i ng a 
bul l et  pr oof  vest  as t o whi ch he makes evasi ve 
deni al s;  and awar eness of  c i r cumst ances whi ch mi ght  
pr ompt  t he suspect  t o t ake def ensi ve act i on because of  
a mi sunder st andi ng of  t he of f i cer ' s aut hor i t y or  
pur pose.    

4 Wayne R.  LaFave,  Sear ch and Sei zur e § 9. 6( a) ,  at  628- 30 ( 4t h 
ed.  2004)  ( f oot not es omi t t ed) .  
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per spi r at i on i s  a f act or  t hat  cour t s have t aken i nt o 

consi der at i on i n t he t ot al i t y of  c i r cumst ances. 21   

¶40 Ther ef or e,  we consi der  Sumner ' s ner vous demeanor  and 

vi s i bl e per spi r at i on as suppor t i ve of  Johnson' s r easonabl e 

suspi c i on i n t he t ot al i t y of  c i r cumst ances.  

3.  Suspect ' s Hands i n Pocket s 

¶41 Johnson t est i f i ed t hat  Sumner  r epeat edl y pl aced hi s 

hands i n hi s pocket s,  even af t er  Johnson or der ed hi m not  t o do 

so.   Johnson al so t est i f i ed t hat  Sumner  f ol l owed hi s 

i nst r uct i ons,  except  f or  put t i ng hi s hands i n hi s pocket s.  

¶42 The ci r cui t  cour t  f ound t hat  Sumner  was put t i ng hi s 

hands i n hi s pocket s " and he was asked not  t o do t hat  on a 

number  of  occas i ons. "   The cour t  acknowl edged t hat  t her e was 

some quest i on about  Johnson' s or der  t o Sumner  t o keep hi s hands 

out  of  hi s pocket s because Johnson had not  r ecount ed t hat  poi nt  

i n hi s pol i ce r epor t .   However ,  t he c i r cui t  cour t  pl aced t hi s 

al l eged def i c i ency " i n t he cont ext  of  t he over al l  set  of  

                                                 
21 See,  e. g. ,  St at e v.  Tr i pl et t ,  2005 WI  App 255,  ¶2,  288 

Wi s.  2d 515,  707 N. W. 2d 881 ( " The of f i cer  not i ced t hat  
Tr i pl et t ' s  hands shook and per spi r at i on appear ed on hi s 
f or ehead. " ) ;  Cal dwel l  v.  St at e,  780 A. 2d 1037,  1043 ( Del .  2001)  
( " The of f i cer  t est i f i ed at  t he suppr essi on hear i ng t hat  Cal dwel l  
appear ed ' ext r emel y ner vous, '  was per spi r i ng and hi s hands wer e 
shaki ng. " ) ;  P. W.  v.  St at e,  965 So.  2d 1197,  1199 ( Fl a.  Di st .  Ct .  
App.  2007)  ( " P. W.  t hen wal ked over  t o t he car  and appear ed upset  
and was sweat i ng.   The of f i cer  asked what  P. W.  was doi ng i n t he 
ar ea and P. W.  r esponded t hat  he was goi ng t o cat ch a bus.   At  
t hi s poi nt ,  t he of f i cer  exi t ed hi s pol i ce car  and asked 
appel l ant  i f  he coul d pat  hi m down. " ) ;  St at e v.  Ri der ,  172 P. 3d 
274,  276 ( Or .  Ct .  App.  2007)  ( " Def endant  was sweat i ng pr of usel y 
and was obvi ousl y ner vous. " ) .   
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c i r cumst ances"  and f ound t hat  " t he def endant  was put t i ng hi s 

hands i nt o hi s pocket s .  .  .  on a number  of  occasi ons. "   I n hi s 

t est i mony,  Sumner  di d not  deny t hat  he had been t ol d t o keep hi s 

hands out  of  hi s pocket s.  

¶43 We consi der  a def endant ' s pl aci ng hi s hands i n hi s 

pocket s r epeat edl y,  despi t e an of f i cer ' s admoni t i ons,  as a 

subst ant i al  f act or  i n t he t ot al i t y of  c i r cumst ances.   As we 

st at ed i n Kyl es,  " [ o] f f i cer s need t o see a per son' s hands so 

t hat  t hey can det er mi ne whet her  t he i ndi v i dual  i s  r eachi ng f or  a 

weapon.   Of f i cer s have a l egi t i mat e,  obj ect i ve concer n f or  t hei r  

own saf et y when an i ndi v i dual  r eaches i nt o hi s pocket s. "   Kyl es,  

269 Wi s.  2d 1,  ¶41.   Ot her  cour t s have pr oper l y r el i ed upon t hi s 



No.  2006AP102- CR 

 

25 
 

f act or  i n eval uat i ng t he t ot al i t y of  c i r cumst ances, 22 and we do 

so as wel l .  

¶44 Ther ef or e,  we consi der  t he f act  t hat  Sumner  r epeat edl y 

put  hi s hands i n hi s pocket s,  cont r ar y t o i nst r uct i on,  as a 

l egi t i mat e and i mpor t ant  f act or  i n t he t ot al i t y of  c i r cumst ances 

i ndi cat i ng r easonabl e suspi c i on t o conduct  a pr ot ect i ve sear ch.   

4.  Of f i cer ' s Subj ect i ve Fear  f or  Hi s Own Saf et y 

                                                 
22 See Uni t ed St at es v.  Har r i s,  313 F. 3d 1228,  1236 ( 10t h 

Ci r .  2002)  ( " [ T] he mor e i mpor t ant  f act or  her e i s  t hat  Def endant  
r ef used t o t ake hi s hands out  of  hi s pocket s af t er  Of f i cer  Al l en 
r equest ed t hat  he do so.   Of f i cer  Al l en t est i f i ed t hat  he asked 
Def endant  t o t ake hi s hands out  of  hi s pocket s because he was 
concer ned t hat  Def endant  mi ght  be conceal i ng a weapon. " ) ;  
Commonweal t h v.  Whi t mor e,  92 S. W. 3d 76,  79 ( Ky.  2002)  ( " When t he 
of f i cer  ent er ed t he apar t ment ,  Whi t mor e began f i dget i ng and 
t ur ni ng away f r om her .   He t hen gave t he of f i cer  a f al se name 
and r ef used t o r emove hi s hand f r om hi s pocket  upon r equest . " ) ;  
St at e v.  Gannaway,  191 N. W. 2d 555,  556 ( Mi nn.  1971)  ( " [ Of f i cer ]  
Pel t on t est i f i ed t hat  he war ned Gannaway t o keep hi s hands out  
of  hi s pocket s but  t hat  Gannaway seemed i nt ent  on r eachi ng i nt o 
t he r i ght  pocket  of  hi s out er  coat . " ) ;  Peopl e v.  Smi t h,  721 
N. Y. S. 2d 311,  312 ( N. Y.  App.  Di v.  2001)  ( " The of f i cer  not i ced 
t hat  when def endant  exi t ed t he car ,  he appear ed f i dget y and 
ner vous,  and was l ooki ng over  hi s shoul der ,  as he st ood f aci ng 
t he of f i cer  wi t h hi s hands near  hi s pocket s.   The of f i cer  agai n 
asked def endant  t o show hi m hi s hands,  and he al so asked hi m i f  
he possessed any weapons.   Def endant  r epl i ed t hat  he di d not  
have any weapons,  but  he di d not  pr oduce hi s hands. " ) ;  Wi l l i ams 
v.  St at e,  754 N. E. 2d 584,  586 ( I nd.  Ct .  App.  2001)  ( " Of f i cer  
Wi l dauer  obser ved t hat  Wi l l i ams was ner vous,  sweat i ng,  and hi s  
l egs wer e shaki ng.   Of f i cer  Wi l dauer  asked Wi l l i ams,  t wo or  
t hr ee t i mes,  t o t ake hi s hands out  of  hi s j acket  pocket  and away 
f r om hi s wai st band,  but  Wi l l i ams f ai l ed t o compl y,  causi ng 
Of f i cer  Wi l dauer  t o f ear  f or  hi s saf et y.   Of f i cer  Wi l dauer  t hen 
or der ed Wi l l i ams t o pl ace hi s hands on t he pol i ce car  so t hat  he 
coul d conduct  a pat  down sear ch f or  weapons.   Wi l l i ams agai n 
pl aced hi s hand i n hi s pocket . " ) .  
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¶45 Johnson t est i f i ed t hat  he i nf or med Sumner  he want ed t o 

sear ch Sumner ' s vehi c l e because he f ear ed f or  hi s own saf et y.   

Thi s f ear  was due t o Sumner ' s gest ur es t o t he passenger  s i de of  

t he vehi c l e and t he f act  t hat  t he vehi c l e' s i nt er i or  was 

l i t t er ed wi t h var i ous obj ect s,  whi ch " coul d have been hi di ng a 

weapon. "   Johnson al so t est i f i ed t hat  when he f r i sked Sumner  he 

di d so as a measur e t o pr ot ect  hi s own saf et y.  

¶46 The ci r cui t  cour t  f ound t hat  Johnson' s " f ear  f or  hi s 

saf et y"  was par t  of  t he t ot al i t y of  c i r cumst ances t hat  j ust i f i ed 

t he pr ot ect i ve sear ch.  

¶47 I n Kyl es,  we r ej ect ed any r ul e t hat  an of f i cer ' s 

subj ect i ve appr ehensi on t hat  an i ndi v i dual  i s  ar med may not  be 

consi der ed as par t  of  t he t ot al i t y of  c i r cumst ances.   Kyl es,  269 

Wi s.  2d 1,  ¶39.   However ,  we al so hel d t hat  r easonabl e suspi c i on 

f or  a pr ot ect i ve sear ch does not  t ur n on an of f i cer  havi ng a 

subj ect i ve bel i ef  t hat  hi s own saf et y or  t hat  of  ot her s i s i n 

danger .   I d. ,  ¶30. 23  I nst ead,  we det er mi ned t hat  an " of f i cer ' s 

f ear  or  bel i ef  t hat  t he per son may be ar med i s but  one f act or  i n 

t he t ot al i t y of  t he c i r cumst ances t hat  a cour t  may consi der  i n 

det er mi ni ng whet her  an of f i cer  had r easonabl e suspi c i on t o 

ef f ect uat e a pr ot ect i ve weapons f r i sk. "   I d. ,  ¶39.  

¶48 A cour t  may l ook " t o any f act  i n t he r ecor d,  as l ong 

as i t  was known t o t he of f i cer  at  t he t i me he conduct ed t he 

                                                 
23 See 4 Wayne R.  LaFave,  Sear ch and Sei zur e § 9. 5( a) ,  at  

472 ( 4t h ed.  2004)  ( not i ng t hat  t he t est  f or  r easonabl e 
suspi c i on i s " pur el y obj ect i ve"  and t hat  " t her e i s no 
r equi r ement  t hat  an act ual  suspi c i on by t he of f i cer  be shown" ) .  
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f r i sk and i s ot her wi se suppor t ed by hi s t est i mony at  t he 

suppr essi on hear i ng, "  t o hel p det er mi ne whet her  a f r i sk was 

r easonabl e.   I d. ,  ¶10 ( quot i ng McGi l l ,  234 Wi s.  2d 560,  ¶24) .   

The r ecor d demonst r at es addi t i onal  f act or s about  whi ch Johnson 

i ndi cat ed concer n.   Sumner  i dent i f i ed hi msel f  or al l y but  never  

pr oduced any i dent i f i cat i on t o conf i r m what  he sai d,  much l ess a 

phot o dr i ver ' s l i cense.   That  i s why t aki ng a f i nger pr i nt  was 

necessar y.   Al t hough he was dr i v i ng wi t h a suspended l i cense,  

Sumner  cal l ed at t ent i on t o hi msel f  by wavi ng t o t he deput i es as 

he passed,  even t hough hi s dr i v i ng maneuver  f or ced ot her  

vehi c l es t o t ake def ensi ve act i on.   Johnson t est i f i ed t hat  he 

" coul dn' t  bel i eve"  t he maneuver  and t hought  Sumner ' s wave t o t he 

deput i es was " odd. "   When quest i oned,  Sumner  coul d not  gi ve hi s 

st r eet  addr ess,  but  he st i l l  asked t he deput y t o " hur r y up. "   

Johnson t hought  t he l at t er  comment  was " unusual . "   I n shor t ,  

Sumner  exhi bi t ed unusual  and er r at i c behavi or .  

¶49 Accor di ngl y,  we wei gh t he f act  t hat  Johnson f ear ed f or  

hi s saf et y as a f act or  i n t he t ot al i t y of  c i r cumst ances.    

5.  Tot al i t y of  Ci r cumst ances 

¶50 We have exami ned each of  t he f our  f act or s enumer at ed 

by t he St at e and poi nt ed t o ot her  concer ns.   We now exami ne 

t hese f act or s i n t he t ot al i t y of  c i r cumst ances.  

¶51 The t r af f i c  st op occur r ed at  appr oxi mat el y 9 p. m. 24 on 

Jul y 29,  2004.   The vehi c l e was st opped f or  a t r af f i c  v i ol at i on 
                                                 

24 See St at e v.  Kyl es,  2004 WI  15,  ¶58,  269 Wi s.  2d 1,  675 
N. W. 2d 449 ( not i ng t hat  t he t i me at  whi ch a pr ot ect i ve sear ch 
occur s i s a f act or  t o be consi der ed i n t he t ot al i t y of  
c i r cumst ances) .    
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on a Mi l waukee st r eet .   The St at e does not  cont end t hat  t he ar ea 

was a hi gh cr i me ar ea.   Sumner  made r eachi ng gest ur es t owar d t he 

passenger  s i de of  t he vehi c l e as he was bei ng pul l ed over .   

Johnson appr oached t he vehi c l e and obser ved t hat  t he passenger  

compar t ment  was f i l l ed wi t h many obj ect s,  maki ng i t  a r eady 

pl ace t o hi de a weapon.   Sumner  had no dr i ver ' s l i cense or  

i dent i f i cat i on wi t h hi m.   He coul d not  gi ve a st r eet  addr ess.  

¶52 Johnson was concer ned f or  hi s saf et y as soon as he 

obser ved Sumner ' s r eachi ng gest ur es t o t he passenger  s i de of  t he 

vehi c l e.   He t wi ce asked Sumner  t o sear ch t he vehi c l e as a 

pr ot ect i ve saf et y measur e,  c i t i ng Sumner ' s r eachi ng gest ur es,  

l ack of  i dent i f i cat i on,  and t he cl ut t er  i n t he car  as 

i ndi cat i ons t hat  Sumner  mi ght  be hi di ng a weapon.   Sumner  

of f er ed no expl anat i on of  t he r eachi ng gest ur es,  but  he di d ask 

t he deput y t o " hur r y up. "    

¶53 A comput er  check on Sumner  r eveal ed t hat  hi s dr i ver ' s 

l i cense was suspended.   Af t er  t he comput er  check,  Kevi n Johnson 

wr ot e a c i t at i on whi l e Sumner  wai t ed i n hi s vehi c l e.   Johnson 

moni t or ed Sumner  f r om t he squad f or  about  15 mi nut es.  

¶54 Johnson and Kevi n Johnson t hen appr oached Sumner ' s 

vehi c l e.   The deput i es asked Sumner  t o st ep out  of  t he vehi c l e 

t o f i nger pr i nt  hi m and i nf or med Sumner  t hat  hi s BMW woul d be 

t owed because of  hi s suspended dr i ver ' s l i cense.   Kevi n Johnson 

began sear chi ng Sumner ' s vehi c l e.   Johnson obser ved t hat  Sumner  

was " ver y ner vous"  and sweat i ng as Kevi n Johnson began t he 

sear ch.   Sumner  was wear i ng a t - shi r t  and " sweat  pant s"  or  

" r unni ng pant s. "   Hi s pant s cont ai ned no unusual  bul ges,  but  he 
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r epeat edl y r eached i nt o hi s pant s pocket s.   Johnson i nst r uct ed 

Sumner  not  t o pl ace hi s hands i n hi s pocket s,  but  he di d not  

compl y.  

¶55 We concl ude on t hese f act s t hat  an of f i cer  i n 

Johnson' s posi t i on woul d possess t he obj ect i vel y r easonabl e 

suspi c i on t hat  Sumner  was bot h ar med and danger ous.   The t i me of  

ni ght ,  Sumner ' s i ni t i al  r eachi ng gest ur es,  t he c l ut t er  i n t he 

vehi c l e,  Sumner ' s l ack of  i dent i f i cat i on and suspended dr i ver ' s  

l i cense,  Sumner ' s ner vous demeanor ,  v i s i bl e per spi r at i on,  and 

ot her  er r at i c behavi or ,  and t he f act  t hat  Sumner  r epeat edl y 

r eached i nt o hi s pocket s af t er  bei ng i nst r uct ed not  t o do so,  

al l  val i dat e Johnson' s r easonabl e suspi c i on t hat  Sumner  was bot h 

ar med and danger ous under  t he t ot al i t y of  c i r cumst ances.   

¶56 We r ej ect  t he cont ent i on t hat  Johnson' s r easonabl e 

suspi c i on was obvi at ed by t he f act  t hat  15 mi nut es passed 

bet ween t he t i me of  t he st op,  when Johnson vi ewed Sumner ' s 

r eachi ng gest ur es,  and Johnson' s pr ot ect i ve sear ch of  Sumner .   

Af t er  al l ,  Johnson had kept  Sumner  under  cont i nuous 

sur vei l l ance.   The passage of  t i me can be a f act or  i n t he 

t ot al i t y of  c i r cumst ances,  but  i t  i s  not  l i kel y t o be a 

det er mi nat i ve f act or  i n est abl i shi ng or  el i mi nat i ng r easonabl e 

suspi c i on f or  a f r i sk.   The passage of  t i me may cal m t he ner ves 

of  a suspect  or  bui l d on hi s appr ehensi on,  dependi ng on what  t he 

suspect  i s t hi nki ng and what  he f ear s may be di scl osed.   I n t he 

same vei n,  i nf or mat i on gai ned by an of f i cer ,  i ncl udi ng t he 

of f i cer ' s obser vat i ons dur i ng a del ay,  may di spel  or  hei ght en 

t he of f i cer ' s suspi c i ons.   The passage of  t i me wi l l  have 
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di f f er ent  ef f ect s i f  t he of f i cer ' s comput er  r eveal s t hat  a 

dr i ver  has a spot l ess r ecor d,  or  a suspended l i cense,  or  an 

ar r est  war r ant  f or  ar med r obber y.  

¶57 I n a memor abl e case,  St at e v.  Kel sey C. R. ,  2001 WI  54,  

243 Wi s.  2d 422,  626 N. W. 2d 777,  Mi l waukee pol i ce of f i cer s 

st opped t hei r  squad car  t o speak wi t h a suspect ed 15- year - ol d 

r unaway.   I d. ,  ¶5.   Af t er  answer i ng a f ew quest i ons,  she f l ed.   

I d.   When t he pol i ce gave chase and caught  her ,  t hey gave t he 

young woman a c i t at i on and cl ar i f i ed her  st at us,  pr omi si ng her  

mot her  by t el ephone t o gi ve her  a r i de home.   I d. ,  ¶6.   Bef or e 

t r anspor t i ng her  i n t hei r  squad car ,  however ,  t he of f i cer  want ed 

t o per f or m a pat - down sear ch f or  t hei r  saf et y.   I d. ,  ¶7.   They 

cal l ed f or  a f emal e of f i cer .   I d.   The of f i cer s and t he j uveni l e 

t hen wai t ed 20 mi nut es f or  t he f emal e of f i cer  t o ar r i ve.   I d.   

When she came,  t he f emal e of f i cer  conduct ed a pr ot ect i ve pat -

down sear ch and di scover ed t hat  Kel sey was car r y i ng a smal l ,  

l oaded handgun.   I d.   The passage of  20 mi nut es di d not hi ng t o 

change t he f act  t hat  Kel sey had conceal ed a handgun i n her  

j eans.  

¶58 I n t hi s case,  t he passage of  15 mi nut es l ed t o t he 

i ssuance of  a c i t at i on and i ncr eased Sumner ' s ner vousness,  

par t i cul ar l y when Kevi n Johnson began t o sear ch Sumner ' s  

vehi c l e.   The passage of  t i me di d not  count er  t he cumul at i ve 

f act or s f or  r easonabl e suspi c i on.  

¶59 We do not  f aul t  Johnson or  Kevi n Johnson f or  choosi ng 

not  t o or der  Sumner  f r om t he vehi c l e i mmedi at el y upon speaki ng 

wi t h hi m.   Pol i ce of f i cer s shoul d be gi ven t he di scr et i on t o use 
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t hei r  pr of essi onal  j udgment  and exper i ence t o det er mi ne when i t  

i s  appr opr i at e t o or der  a suspect  f r om a vehi c l e t o di f f use a 

pot ent i al  saf et y t hr eat .   The f act  t hat  t he deput i es chose not  

t o do so i mmedi at el y shoul d not  di scount  t he ot her  f act or s 

i ndi cat i ve of  Johnson' s r easonabl e suspi c i on t o f r i sk Sumner .  

B.  Ci r cui t  Cour t ' s  Fact ual  Fi ndi ng Regar di ng Removal  of  Napki n 

 ¶60 Bef or e comment i ng on t he second i ssue pr esent ed f or  

r evi ew,  we shoul d addr ess a di sput e concer ni ng t he ci r cui t  

cour t ' s  f i ndi ng of  f act  r egar di ng who r emoved t he napki n f r om 

Sumner ' s pocket .    

¶61 Johnson t est i f i ed t hat  whi l e he was f r i ski ng Sumner  he 

became al er t ed t o a l ump i n Sumner ' s r i ght  r ear  pocket .   Johnson 

asked what  i t  was,  and Sumner  r epl i ed t hat  i t  was j ust  a napki n.   

Johnson t est i f i ed t hat  Sumner  t hen r emoved t he napki n and pl aced 

i t  on t he t r unk of  hi s vehi c l e.   Johnson r emember ed t he napki n 

as a " Subway"  napki n.  

¶62 By cont r ast ,  Sumner  t est i f i ed t hat  dur i ng t he f r i sk 

Johnson f el t  somet hi ng i n Sumner ' s r ear ,  z i pper ed pant s pocket .   

Johnson asked what  i t  was,  and Sumner  r epl i ed t hat  i t  was a 

napki n.   Sumner  t est i f i ed t hat  Johnson t hen unzi pped Sumner ' s 

pocket ,  r eached i n,  and pul l ed out  t he napki n and opened i t .   He 

t est i f i ed t hat  Johnson asked what  was i n t he napki n,  and t hen 

Johnson r eached i nt o Sumner ' s pocket  and pul l ed out  t wo mor e 

packet s of  her oi n.   Sumner  t est i f i ed t hat  no packet s of  her oi n 

f el l  t o t he gr ound.  

¶63 Sumner ' s at t or ney,  Cr ai g Al bee,  cr oss- exami ned Johnson 

about  t he pat - down:    
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MR.  ALBEE:  And he had a back pocket  on t hose 
sweat  pant s?   

JOHNSON:  Yes.    

MR.  ALBEE:  And you f el t  somet hi ng,  t r ue?   

JOHNSON:  Tr ue.    

MR.  ALBEE:  Somet hi ng sof t ?   

JOHNSON:  I  won' t  say i t  was sof t .   I  f el t  
somet hi ng.    

MR.  ALBEE:  I t  c l ear l y was not  a weapon;  t r ue?   

JOHNSON:  Tr ue.    

MR.  ALBEE:  You di dn' t  know what  i t  was;  
r i ght ?   

JOHNSON:  Cor r ect .    

MR.  ALBEE:  And you asked hi m what  i t  was?   

JOHNSON:  Cor r ect .    

MR.  ALBEE:  And t hen you r eached i nt o hi s 
pocket  and t ook i t  out .    

JOHNSON:  No,  I  di dn' t .   He r eached i n and 
put  i t  on t he t r unk of  hi s car .    

MR.  ALBEE:  So Mr .  Sumner  r eached i nt o hi s 
pocket  and gr abbed a napki n,  i s  
[ t ] hat  what  you sai d?   

JOHNSON:  Yeah.   He sai d——He st at ed i t  i s  
j ust  a napki n,  and put  i t  on t he 
t r unk of  hi s car .    

MR.  ALBEE:  So t he r eason you wer e pat t i ng Mr .  
Sumner  down i s because you had 
some concer n f or  saf et y;  i s  t hat  
r i ght ?   

JOHNSON:  Cor r ect .    

MR.  ALBEE:  Di d you bel i eve he was ar med?   
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JOHNSON:  I  di dn' t  know i f  he was or  not .    

MR.  ALBEE:  Wer e you suspi c i ous t hat  he was 
ar med?   

JOHNSON:  Coul d have been.    

MR.  ALBEE:  And t hat ' s why you had hi m put  hi s 
hands i n t he ai r ?   

JOHNSON:  Cor r ect .    

MR.  ALBEE:  And you' r e t el l i ng me t hat  you had 
some concer n t hat  you mi ght  have 
been suspi c i ous t hat  he was ar med 
and you l et  Mr .  Sumner  r each i nt o 
hi s pocket  hi msel f ?   

JOHNSON:  At  t hat  poi nt ,  yes.    

MR.  ALBEE:  So you' r e pat t i ng hi m down f or  
your  saf et y and you l et  hi m br i ng 
hi s hands down and r each back i nt o 
hi s pocket  and pul l  somet hi ng out  
t hat  you don' t  know what  i t  i s ;  
r i ght ?   

JOHNSON:  Cor r ect .   At  t hat  poi nt  I  di dn' t  
t hi nk i t  was a weapon.    

MR.  ALBEE:  And i s t hat  how you wer e t r ai ned 
i s t o l et  t he suspect  r each i nt o 
hi s own pocket s when you' r e 
pat t i ng hi m down f or  your  own 
saf et y?   

JOHNSON:  I  was i n a pat  down.   I  wasn' t  
doi ng a sear ch.   I  wasn' t  goi ng t o 
go i n hi s pocket .  

¶64 The pr i nci pal  obj ect  of  t he suppr essi on hear i ng was 

t he f i ve packet s  of  her oi n.   The cour t  was conf r ont ed wi t h a 

choi ce bet ween shar pl y conf l i c t i ng t est i mony about  how t he 

packet s or  bi ndl es came t o l i ght .  
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¶65 I n i t s f i ndi ngs of  f act ,  t he c i r cui t  cour t  s t at ed:   

" The cour t  f ur t her  f i nds f r om t he cr edi bl e t est i mony t hat  

[ Johnson]  di r ect ed t he def endant  t o t ake what  was i n hi s pocket  

out  because t he def endant  had r esponded i t  was a napki n. "   

( Emphasi s added. )  

¶66 Admi t t edl y,  when t he cour t  f ound t hat  Johnson 

" di r ect ed t he def endant  t o t ake what  was i n hi s  pocket  out , "  i t s  

f i ndi ng was based on an i nt er pr et at i on of  t est i mony.   On a paper  

r ecor d,  t hi s f i ndi ng i s somewhat  di sconcer t i ng.    

¶67 Nonet hel ess,  t he cour t  sai d i t  f ound t he t est i mony of  

Johnson t o be cr edi bl e and,  on sever al  occasi ons,  i t  adopt ed 

Johnson' s t est i mony over  Sumner ' s t est i mony.   The cour t  r ej ect ed 

Sumner ' s t est i mony t hat  Johnson unzi pped hi s r ear  pocket  and 

t ook out  t he napki n.   I t  r ej ect ed t he def endant ' s t est i mony t hat  

Johnson i mmedi at el y opened t he napki n t hat  had been pl aced on 

t he t r unk.   The cour t  adopt ed t he t est i mony t hat  Johnson 

cont i nued t o f r i sk Sumner  unt i l  " he obser ved t wo packet s f al l  

f r om [ Sumner ' s]  pant s whi ch wer e l at er  det er mi ned t o be 

suspect ed cont r aband. "   " [ L] at er , "  t he cour t  f ound,  " t he napki n 

was opened up and i t  was di scover ed t hat  t her e wer e addi t i onal  

packet s of  suspect ed cont r aband. "   ( Emphasi s added. )  

¶68 I r r espect i ve of  how t he napki n moved f r om t he 

def endant ' s r ear  pant s pocket  t o t he t r unk of  hi s vehi c l e,  we 

ar e pr esent ed wi t h t he cour t ' s  f i ndi ng of  f act  t hat  t he bi ndl es 

t hat  Johnson obser ved on t he gr ound wer e f ound i ndependent  of  

and not  dependent  on t he r emoval  of  t he napki n f r om Sumner ' s 

pocket .   The cour t  f ound t hat  t he bi ndl es f el l  t o t he gr ound 
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f r om Sumner ' s pant s l eg as Johnson pr oceeded t o cont i nue t he 

pr ot ect i ve sear ch.   The bi ndl es on t he gr ound wer e obser ved by 

Johnson and i n pl ai n s i ght .   The i ncr i mi nat i ng nat ur e of  t he 

bi ndl es was r eveal ed when Johnson asked Sumner  about  t he bi ndl es 

and was t ol d t hat  t hey cont ai ned her oi n.   Sumner  t hen bl ur t ed 

out  t hat  he was an addi ct .  

¶69 Al t hough t he cour t ' s  f i ndi ng t hat  Johnson di r ect ed 

Sumner  t o r emove t he napki n i s t r oubl esome,  i t  does not  

cont r adi ct  Johnson' s swor n t est i mony,  i nasmuch as Johnson was 

not  asked and di d not  say whet her  he had sai d anyt hi ng mor e t o 

Sumner  t han ask what  t he l ump was.   The cour t  may have 

i nt er pr et ed Johnson' s s i mpl e quest i on as a r equest  t o t ake t he 

napki n out .   We see no usef ul  pur pose i n r emandi ng t hi s case f or  

c l ar i f i cat i on i nasmuch as t he cour t  al r eady f ound t hat  Johnson 

di d not  open t he napki n unt i l  af t er  he saw t wo bi ndl es f al l  f r om 

t he def endant ' s pant s l eg.   The cour t  c l ear l y r ej ect ed t he 

def endant ' s t est i mony on how Johnson f ound t he her oi n.  

C.  Sear ch of  t he Vehi c l e 

¶70 The St at e ar gues t hat  t he cour t  of  appeal s shoul d not  

have addr essed t he l egal i t y of  t he sear ch of  Sumner ' s vehi c l e.    

¶71 The St at e may bel i eve i t  was bl i ndsi ded by t he cour t  

of  appeal s '  deci s i on t o addr ess t hi s i ssue,  see Sumner ,  No.  

2006AP102- CR,  unpubl i shed sl i p op. ,  ¶11 n. 5,  i nasmuch as sear ch 

of  t he vehi c l e was bar el y al l uded t o i n Sumner ' s br i ef  t o t he 

cour t  of  appeal s .   Fur t her mor e,  t he St at e' s cont ent i on t hat  t he 

sear ch was j ust i f i ed as an i nvent or y sear ch was not  addr essed by 

t he cour t  of  appeal s.   On t he ot her  hand,  because so l i t t l e 
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at t ent i on was pai d t o t he sear ch of  Sumner ' s vehi c l e at  t he 

suppr essi on hear i ng,  t he St at e f ai l ed t o est abl i sh by t est i mony 

t hat  t he Mi l waukee Count y Sher i f f ' s  Depar t ment  has an 

est abl i shed pol i cy on i nvent or y sear ches of  t he vehi c l es i t  

t ows. 25  Because t he vehi c l e sear ch pl ayed no par t  i n Sumner ' s 

convi ct i on,  we decl i ne any f ur t her  di scussi on of  t he i ssue.    

I V.  CONCLUSI ON 

¶72 We concl ude t hat  t he pr ot ect i ve f r i sk of  Sumner  was 

j ust i f i ed by speci f i c ,  ar t i cul abl e f act s suppor t i ng a r easonabl e 

suspi c i on t hat  Sumner  was ar med and danger ous.   Wi t h r egar d t o 

t he sear ch of  Sumner ' s vehi c l e,  we concl ude t hat  i t  was not  

necessar y f or  t he cour t  of  appeal s t o addr ess t hi s i ssue because 

t he vehi c l e sear ch pl ayed no par t  i n Sumner ' s convi ct i on.   

Accor di ngl y,  we r ever se t he cour t  of  appeal s.  

¶73 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 

 

 

 

                                                 
25 I n St at e v.  Wei de,  155 Wi s.  2d 537,  455 N. W. 2d 899 

( 1990) ,  we r ecogni zed t he r easonabl eness and l egal i t y of  a 
pol i ce i nvent or y sear ch as l ong as t he sear ch was conduct ed 
pur suant  t o depar t ment al  pol i cy and f or  i nvent or y,  not  
i nvest i gat or y,  pur poses.   See i d.  at  550- 51.   We r ej ect ed t he 
ar gument  t hat  t he depar t ment al  pol i cy r egar di ng an i nvent or y 
sear ch must  be i n wr i t i ng and i nst ead uphel d an i nvent or y sear ch 
based on t he ev i dence r egar di ng depar t ment al  pol i cy t hat  was 
pr esent ed at  a suppr essi on hear i ng.   I d.  at  549.  



No.  2006AP102- CR 

 

 
 

1 

 

 
 


	Text2
	Text9
	Text10
	Text11
	CaseNumber
	AddtlCap
	SR;707
	SearchTerm
	SR;1211

