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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    We r evi ew t he r ecommendat i on of  t he 

r ef er ee t hat  At t or ney Br i an B.  Bur ke' s l i cense t o pr act i ce l aw 

i n Wi sconsi n be suspended due t o pr of essi onal  mi sconduct  f or  t wo 

year s r et r oact i ve t o Januar y 3,  2005,  and t hat  At t or ney Bur ke 

pay t he cost s of  t he di sci pl i nar y pr oceedi ng.   The r ef er ee al so 

r ecommended t hat  At t or ney Bur ke be r equi r ed t o obt ai n a mi ni mum 

of  15 cont i nui ng l egal  educat i on ( CLE)  et hi cs cr edi t s r el at i ng 

t o honest y.   At t or ney Bur ke' s mi sconduct  consi st ed of  commi t t i ng 
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cr i mi nal  act s  t hat  r ef l ect  adver sel y on hi s honest y,  

t r ust wor t hi ness and f i t ness as a l awyer .   No appeal  has been 

f i l ed.  

¶2 We appr ove t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw and adopt  t hem.   We agr ee wi t h t he r ef er ee 

t hat  t he ser i ousness of  At t or ney Bur ke' s mi sconduct  war r ant s a 

t wo year  suspensi on of  hi s l i cense t o pr act i ce l aw i n Wi sconsi n,  

al ong wi t h t he i mposi t i on of  t he cost s of  t hi s di sci pl i nar y 

pr oceedi ng and t he r equi r ement  t hat  15 CLE et hi cs cr edi t s 

r el at i ng t o honest y be compl et ed.   We depar t  f r om t he r ef er ee' s 

r ecommendat i on wi t h r espect  t o t he ef f ect i ve dat e of  t he 

suspensi on and or der  t he suspensi on t o be r et r oact i ve t o Januar y 

3,  2006,  t he dat e t hi s cour t  summar i l y suspended At t or ney 

Bur ke' s l aw l i cense.     

¶3 At t or ney Bur ke was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1981.   He has not  been subj ect  t o any pr evi ous 

di sci pl i nar y pr oceedi ngs.   He has ser ved as an el ect ed Wi sconsi n 

st at e senat or .   

¶4 A cr i mi nal  pr osecut i on was f i l ed agai nst  At t or ney 

Bur ke i n Dane Count y Ci r cui t  Cour t .   The char ges i nvol ved 

al l egat i ons t hat  bet ween December  2000 and Apr i l  2002,  At t or ney 

Bur ke,  whi l e ser vi ng i n publ i c of f i ce as a senat or ,  

i nt ent i onal l y super vi sed and over saw ext ensi ve wor k of  st at e 

empl oyees per f or mi ng act s t o f ur t her  hi s campai gn f or  at t or ney 

gener al  usi ng r esour ces of  t he st at e of  Wi sconsi n over  whi ch 

At t or ney Bur ke had aut hor i t y t o cont r ol  i n hi s publ i c of f i ce.  
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¶5 On Apr i l  18,  2003,  an amended cr i mi nal  compl ai nt  

char ged At t or ney Bur ke wi t h mi sconduct  i n publ i c of f i ce as par t y 

t o t he cr i me i n Count s 1—14;  wi t h f r audul ent  conceal ment  of  a 

publ i c r ecor d as par t y t o t he cr i me i n Count s 15 and 17;  wi t h 

wi t hhol di ng a subpoenaed document  i n Count  16,  and wi t h 

al t er at i on of  document s subj ect  t o subpoena as par t y t o t he 

cr i me i n Count  18. 1   

¶6 On Oct ober  5,  2005,  pur suant  t o a pl ea agr eement  wi t h 

t he St at e,  At t or ney Bur ke ent er ed a gui l t y pl ea t o Count  1,  

mi sconduct  i n publ i c of f i ce,  i n v i ol at i on of  Wi s.  St at .  

§§ 939. 05 and 946. 12( 3)  ( 2001- 02) , 2 a Cl ass E f el ony.   He al so 

pl ed gui l t y t o Count  16,  obst r uct i ng an of f i cer ,  i n v i ol at i on of  

Wi s.  St at .  § 946. 41( 1) ,  as amended t o a Cl ass A mi sdemeanor .    

¶7 I n addi t i on,  At t or ney Bur ke and t he St at e agr eed t hat  

Count s 7—14 be amended t o a s i ngl e char ge of  i nt ent i onal  mi suse 

of  publ i c of f i ce.   Thi s s i ngl e count  was t hen di smi ssed and 

" r ead i n"  f or  sent enci ng pur poses.   The ci r cui t  cour t  di smi ssed 

t he r emai ni ng count s.   On November  30,  2005,  At t or ney Bur ke was 

sent enced t o s i x  mont hs i n j ai l .   The cour t  aut hor i zed a payment  

pl an wi t h r espect  t o a f or f ei t ur e/ f i ne.  

                                                 
1 On Jul y 27,  2004,  t he Dane Count y Ci r cui t  Cour t  di smi ssed 

Count s 2—6 pur suant  t o mot i ons.   On August  13,  2004,  an amended 
i nf or mat i on was f i l ed r echar gi ng Count s 2—6 as mi sdemeanor s.   
Count s 2—6 wer e di smi ssed by t he Dane Count y Ci r cui t  Cour t  on 
December  22,  2004.    

2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2001- 02 ver si on unl ess ot her wi se not ed.   
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¶8 On Januar y 3,  2006,  upon st i pul at i on,  t hi s cour t  

summar i l y suspended At t or ney Bur ke' s l aw l i cense pur suant  t o SCR 

22. 20.   At t or ney Bur ke cl ai ms t o have vol unt ar i l y  r ef r ai ned f r om 

pr act i c i ng l aw f r om Jul y or  August  of  2002 t hr ough t he t i me of  

hi s summar y suspensi on.    

¶9 On Febr uar y 22,  2006,  t he Of f i ce of  Lawyer  Regul at i on 

( OLR)  f i l ed a di sci pl i nar y compl ai nt  al l egi ng t wo count s of  

mi sconduct .   Count  1 al l eged t hat  by i nt ent i onal l y hi r i ng,  

r et ai ni ng,  and super vi s i ng st at e empl oyees t o wor k on hi s 

campai gn f or  t he of f i ce of  Wi sconsi n At t or ney Gener al  dur i ng 

t i mes when t hey wer e compensat ed as st at e empl oyees,  or  usi ng 

st at e r esour ces or  bot h,  cont r ar y t o Wi s.  St at .  §§ 939. 05 and 

946. 12( 3) ,  At t or ney Bur ke commi t t ed cr i mi nal  act s t hat  r ef l ect  

adver sel y on hi s honest y,  t r ust wor t hi ness and f i t ness as a 

l awyer ,  i n v i ol at i on of  SCR 20: 8. 4( b) . 3   

¶10 Count  2 of  t he OLR compl ai nt  al l eged t hat  by 

i nt ent i onal l y wi t hhol di ng a document ,  knowi ng t hat  t he document  

had been subpoenaed by t he Dane Count y Ci r cui t  Cour t  at  t he 

r equest  of  t he Dane Count y Di st r i ct  At t or ney,  cont r ar y t o Wi s.  

St at .  § 946. 41( 1) ,  At t or ney Bur ke commi t t ed a cr i mi nal  act  t hat  

r ef l ect s adver sel y on hi s honest y,  t r ust wor t hi ness and f i t ness 

as a l awyer ,  i n v i ol at i on of  SCR 20: 8. 4( b) .   The compl ai nt  

sought  a suspensi on of  At t or ney Bur ke' s l i cense f or  a per i od of  

                                                 
3 SCR 20: 8. 4( b)  st at es t hat  i t  i s  pr of essi onal  mi sconduct  

f or  a l awyer  t o " commi t  a cr i mi nal  act  t hat  r ef l ect s adver sel y 
on t he l awyer ' s honest y,  t r ust wor t hi ness or  f i t ness as a l awyer  
i n ot her  r espect s. "  
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t wo year s,  r et r oact i ve t o Januar y 3,  2006,  and sought  t he 

assessment  of  cost s of  t he di sci pl i nar y pr oceedi ngs pur suant  t o 

SCR 22. 24. 4   

¶11 Denni s J.  Fl ynn was appoi nt ed r ef er ee on June 6,  2006.    

On August  14,  2006,  t he par t i es f i l ed a st i pul at i on of  f act s.   

The r ef er ee accept ed t he f act s as set  f or t h i n t he st i pul at i on.   

The r ef er ee f i l ed hi s r epor t  and r ecommendat i on on November  22,  

2006.   The r epor t  concl uded t hat  t he r ecor d concl usi vel y 

est abl i shed t he count s al l eged i n t he compl ai nt .   The r ef er ee 

r ecommended At t or ney Bur ke' s l i cense t o pr act i ce l aw be 

suspended r et r oact i vel y t o Januar y 3,  2005,  and t hat  t he cost s 

of  t he di sci pl i nar y pr oceedi ng be assessed agai nst  hi m.    

¶12 The r ef er ee' s r eason f or  r ecommendi ng t he suspensi on 

be r et r oact i ve t o Januar y 2005 was t hat  At t or ney Bur ke had 

vol unt ar i l y  not  pr act i ced l aw si nce t he summer  of  2002.   I n 

r ecommendi ng a t wo year  suspensi on,  t he r ef er ee f ound bot h 

mi t i gat i ng and aggr avat i ng f act or s.   Mi t i gat i ng f act or s wer e:   

( 1)  At t or ney Bur ke had not  been t he subj ect  of  pr evi ous 

di sci pl i ne;  ( 2)  he had been i nvol ved wi t h di st i nct i on i n publ i c 

of f i ce f or  t wo decades;  ( 3)  hi s mi sconduct  di d not  di r ect l y 

r el at e t o t he pr act i ce of  l aw;  ( 4)  he has r ecei ved a subst ant i al  

                                                 
4 The par t i es had f i l ed a st i pul at i on pur suant  t o SCR 22. 12.   

I n a May 15,  2006 or der ,  t hi s cour t  f ound t hat  t he st i pul at i on 
di d not  compor t  wi t h SCR 22. 12( 1)  because i t  f ai l ed t o st i pul at e 
t o concl usi ons of  l aw r egar di ng t he mi sconduct  al l eged i n t he 
OLR compl ai nt .   Ther ef or e,  t hi s cour t  di d not  appr ove t he 
st i pul at i on and t he mat t er  pr oceeded as a compl ai nt  f i l ed 
wi t hout  a st i pul at i on.  
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penal t y f r om t he cr i mi nal  convi ct i ons i ncl udi ng j ai l ,  f i nes and 

r est i t ut i on;  ( 5)  At t or ney Bur ke i s bar r ed f r om cer t ai n pol i t i cal  

car eer s as a r esul t  of  hi s cr i mi nal  convi ct i ons;  ( 6)  At t or ney 

Bur ke has been unempl oyed f or  a l engt hy per i od of  t i me;  and ( 7)  

At t or ney Bur ke has demonst r at ed r emor se and cooper at i on s i nce 

t he r esol ut i on of  cr i mi nal  char ges.    

¶13 The r ef er ee not ed t he f ol l owi ng aggr avat i ng f act or s:   

( 1)  t he cr i me of  mi sconduct  i n of f i ce i nvol ved t he use of  st at e 

r esour ces f or  per sonal  gai n;  ( 2)  t he cr i me of  obst r uct i ng an 

of f i cer  i nvol ved i nt ent i onal  ef f or t s t o mi sl ead and cover  up 

f act s i n a cr i mi nal  i nvest i gat i on;  ( 3)  t he mi sconduct  i nvol ved 

di shonest y and vi ol at i on of  publ i c t r ust ;  and ( 4)  t he mi sconduct  

f ur t her ed ef f or t s t o obt ai n a publ i c of f i ce t hat  coul d onl y be 

hel d by a Wi sconsi n l i censed at t or ney. 5 

¶14 The mat t er  i s now bef or e t hi s cour t  t o r evi ew t he 

r ef er ee' s r epor t  and r ecommendat i on.   No appeal  has been f i l ed,  

al t hough At t or ney Bur ke has f i l ed an obj ect i on t o t he i mposi t i on 

of  f ul l  cost s.    

¶15 Thi s cour t  conc l udes t hat  t he r ecor d suppor t s t he 

r ef er ee' s f i ndi ngs of  f act  and concl usi ons of  l aw.   They ar e 

                                                 
5 On November  30,  2006,  t he OLR moved t o r econsi der  t he 

r et r oact i v i t y por t i on of  t he r ecommended l i cense suspensi on.    
The OLR di sagr eed t hat  At t or ney Bur ke' s vol unt ar y cessat i on f r om 
l egal  pr act i ce was by v i r t ue of  an agr eement  wi t h t he OLR.   I t  
poi nt ed out  t hat ,  i n r esponse t o t he OLR' s mot i on and At t or ney 
Bur ke' s st i pul at i on,  t hi s cour t  summar i l y suspended At t or ney 
Bur ke' s l i cense pur suant  t o SCR 22. 20 on Januar y 3,  2006.   
At t or ney Bur ke opposed t he OLR' s mot i on f or  r econsi der at i on.   On 
December  26,  2006,  t he r ef er ee f i l ed a deci s i on denyi ng t he 
OLR' s r econsi der at i on mot i on.  
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unchal l enged and t hi s cour t  adopt s t hem.   I n eval uat i ng t he 

appr opr i at e di sci pl i ne,  whi ch t hi s cour t  does i ndependent l y of  

t he r ef er ee' s r ecommendat i on,  t hi s cour t  consi der s t he 

ser i ousness of  t he mi sconduct ,  t he need t o pr ot ect  t he publ i c,  

t he cour t s and l egal  syst em f r om r epet i t i on of  mi sconduct ,  and 

t he need t o det er  ot her  at t or neys f r om engagi ng i n s i mi l ar  

mi sconduct .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Ar t hur ,  

2005 WI  40,  ¶78,  279 Wi s.  2d 583,  694 N. W. 2d 910.  

¶16 At t or ney Bur ke' s mi sconduct  i nvol v i ng di shonest y and 

vi ol at i on of  t he publ i c t r ust  r ef l ect s ser i ous i nf r act i ons of  

Supr eme Cour t  Rul es of  Pr of essi onal  Conduct .   Thi s cour t  

concl udes t hat  a t wo year  l i cense suspensi on i s necessar y t o 

achi eve t he obj ect i ves of  l awyer  di sci pl i ne.   However ,  we depar t  

f r om t he r ef er ee' s r easoni ng wi t h r espect  t o t he ef f ect i ve dat e 

of  t he l i cense suspensi on.   Consi st ent  wi t h t hi s cour t ' s  past  

pr act i ces,  we concl ude t hat  At t or ney Bur ke' s l i cense suspensi on 

shal l  be r et r oact i ve t o t he dat e we summar i l y suspended hi s 

l i cense on Januar y 3,  2006.    

¶17 We r ej ect  At t or ney Bur ke' s chal l enge t o t he i mposi t i on 

of  t he cost s of  t he di sci pl i nar y pr oceedi ng.   On December  11,  

2006,  t he OLR f i l ed a st at ement  of  cost s t ot al i ng $11, 081. 49.   

At t or ney Bur ke r equest ed t hat  l ess t han t he f ul l  amount  of  cost s 

be assessed based on pr i nci pl es of  equi t y,  f ai r ness and hi s 

f i nanci al  c i r cumst ances.   Thi s cour t  concl udes t hat  At t or ney 

Bur ke' s f i nanci al  c i r cumst ances do not  over r i de t he pr i nci pl es 

of  equi t y and f ai r ness,  whi ch r equi r e t he assessment  of  t he 

ent i r e cost s agai nst  At t or ney Bur ke.   
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¶18 I T I S ORDERED t hat  t he l i cense of  Br i an B.  Bur ke t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  t wo year s,  ef f ect i ve 

r et r oact i ve t o Januar y 3,  2006.  

¶19 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der  Br i an B.  Bur ke pay t o t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s ar e not  

pai d wi t hi n t he t i me speci f i ed,  and absent  a showi ng t o t hi s 

cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  t he 

l i cense of  At t or ney Bur ke t o pr act i ce l aw shal l  r emai n suspended 

pendi ng f ur t her  or der  of  t he cour t .  

¶20 I T I S FURTHER ORDERED t hat  At t or ney Bur ke shal l  

compl et e 15 hour s of  cont i nui ng l egal  educat i on et hi cs cr edi t s.      

¶21 I T I S FURTHER ORDERED t hat  t o t he ext ent  he has not  

done so,  Br i an B.  Bur ke shal l  compl y wi t h t he pr ovi s i ons of  SCR 

22. 26 concer ni ng t he dut i es of  a per son whose l i cense t o 

pr act i ce l aw i n Wi sconsi n has been suspended.  

¶22 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.     
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