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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med t he 

Ci r cui t  Cour t  f or  Br own Count y,  Judge Wi l l i am M.  At ki nson,  

pr esi di ng.  

¶2 Pet i t i oner ,  Loui s H.  LaCount  ( LaCount ) ,  seeks r evi ew 

of  a publ i shed deci s i on of  t he Cour t  of  Appeal s,  whi ch af f i r med 

LaCount ' s convi ct i ons i n t he Ci r cui t  Cour t  f or  Br own Count y f or  

secur i t i es f r aud and f or  t hef t  by a bai l ee of  pr oper t y val ued at  

                                                 
1 St at e v.  LaCount ,  2007 WI  App 116,  301 Wi s.  2d 472,  732 

N. W. 2d 29.  
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mor e t han $2, 500.   The Respondent  i s t he St at e of  Wi sconsi n ( t he 

St at e) .  

¶3 Ther e ar e f our  pr i nci pal  i ssues upon r evi ew.   The 

f i r st  i ssue i s whet her  t he c i r cui t  cour t  er r oneousl y admi t t ed an 

at t or ney' s exper t  opi ni on t est i mony t hat  LaCount  had engaged i n 

a secur i t i es t r ansact i on.   The second i ssue i s whet her  t he 

evi dence pr esent ed at  t r i al  suf f i c i ent l y suppor t ed LaCount ' s 

convi ct i on f or  secur i t i es f r aud.   The t hi r d i ssue i s whet her  t he 

c i r cui t  cour t  er r ed by not  suppr essi ng t he r esul t s of  t he sear ch 

of  t he of f i ce of  Gat es,  Paul  & Lear ,  L. L. C.  ( GP&L) ,  whi ch was a 

sear ch t hat  al l egedl y exceeded t he scope of  t he sear ch war r ant .   

The f our t h i ssue i s whet her  t he c i r cui t  cour t ' s  f i ndi ng t hat  

LaCount  was a habi t ual  cr i mi nal  v i ol at ed hi s r i ght  t o a j ur y 

t r i al  on t hat  i ssue.  

¶4 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   Doi ng 

so,  we hol d as f ol l ows:  f i r st ,  t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n admi t t i ng t he exper t  

opi ni on t est i mony of  At t or ney Davi d Cohen t hat  LaCount  had 

engaged i n a secur i t i es t r ansact i on;  second,  t hat  t he evi dence 

pr esent ed at  t r i al  was suf f i c i ent  t o suppor t  LaCount ' s 

convi ct i on f or  secur i t i es f r aud;  t hi r d,  t hat  t he c i r cui t  cour t  

di d not  er r  by al l owi ng i nt o evi dence t he r esul t s of  t he sear ch 

of  GP&L' s of f i ce;  and,  f our t h,  t hat  t he c i r cui t  cour t ' s  f i ndi ng 

t hat  LaCount  was a habi t ual  cr i mi nal  di d not  v i ol at e LaCount ' s 

r i ght  t o a j ur y t r i al  on t hat  i ssue.  
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I  

¶5 LaCount  was empl oyed by GP&L as a debt  negot i at or  and 

of f i ce manager .   Bet ween June 1998 and Oct ober  1999 LaCount  was 

i nvol ved i n t hr ee separ at e busi ness t r ansact i ons t hat  l ed t o t he 

char ges i n quest i on:  f i r st ,  t he l i qui dat i on of  t he cor por at e 

asset s of  SMC Machi ne,  I nc.  ( SMC) ;  second,  a pur por t ed 

i nvest ment  of  $64, 000 by John Wi l l s ( Wi l l s)  i n a r eal  est at e 

vent ur e;  and,  t hi r d,  t he al l eged mi sappr opr i at i on of  f unds t hat  

bel onged t o Mi r r  Tr ee Ser vi ce ( MTS) .  

¶6 Bef or e LaCount ' s ar r est ,  pol i ce execut ed a sear ch 

war r ant  at  t he of f i ce of  GP&L,  and t hey sei zed appr oxi mat el y 

500, 000 pages of  document s.   The sear ch war r ant  sought  f i nanci al  

r ecor ds t hat  r el at ed t o t he c l i ent s t hat  wer e named i n t he 

war r ant ' s appl i cat i on,  speci f i cal l y SMC and CDM Machi ne 

Cor por at i on.   Dur i ng t hei r  sear ch,  t he pol i ce di scover ed 

addi t i onal  evi dence t hat  r el at ed t o MTS and t o Wi l l s ,  even 

t hough t hey wer e not  named i n t he war r ant .   The evi dence l ed t o 

a t en- count  compl ai nt  bei ng f i l ed by t he St at e agai nst  LaCount ,  

whi ch i ncl uded char ges i n r egar d t o bot h MTS and Wi l l s.   Af t er  

t he pr el i mi nar y hear i ng,  one count  was di smi ssed.   LaCount  was 

char ged wi t h t he r emai ni ng ni ne count s i n an i nf or mat i on f i l ed 

by t he St at e.   LaCount  i s appeal i ng f r om hi s convi ct i ons on 

count s seven and ni ne.  

¶7 Count  seven al l eged t hef t  by bai l ee of  pr oper t y  t hat  

was val ued at  mor e t han $2, 500.   The pr oper t y i n quest i on 

bel onged t o MTS,  and t he al l eged cr i me occur r ed bet ween Mar ch 

and Oct ober  1999.   Under  a Mar ch 1999 f ee agr eement ,  GP&L,  
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t hr ough LaCount ,  t ook over  t he f i nances of  MTS f or  payr ol l  

pur poses and al so t o pay of f  cr edi t or s.   Al l egedl y,  GP&L i ssued 

" wor t hl ess"  payr ol l  checks and al so " f ai l ed t o pay empl oyee 

i nsur ance pr emi ums .  .  .  . "   GP&L appar ent l y col l ect ed 

$772, 520. 20 on behal f  of  MTS.   However ,  LaCount  was accused of  

comi ngl i ng t hat  money wi t h ot her  GP&L account s and of  not  payi ng 

out  $289, 303. 79 as pr omi sed on MTS' s behal f .  

¶8 Count  ni ne al l eged secur i t i es f r aud based on t he 

pur por t ed sal e of  a secur i t y bet ween Mar ch and Apr i l  1999 by 

LaCount  t o Wi l l s  and CPR,  I nc.  ( CPR) ,  a f i r m owned by Wi l l s .   

Wi l l s  appar ent l y met  LaCount  t hr ough GP&L' s pr esi dent ,  Al  

Ni mmer .   Accor di ng t o Wi l l s ,  LaCount  l at er  appr oached hi m wi t h a 

pot ent i al  i nvest ment  oppor t uni t y t hat  r el at ed t o t he Nor t hl and 

Tur key Far ms ( Nor t hl and)  pr oper t y.   LaCount  al l egedl y t ol d Wi l l s  

t hat  he was put t i ng t oget her  a gr oup of  f i ve i nvest or s t o 

pur chase a $350, 000 bank mor t gage on t he Nor t hl and pr oper t y,  

wi t h each of  t he f i ve i nvest or s cont r i but i ng about  $70, 000.   

LaCount  al so al l egedl y t ol d Wi l l s  t hat  i f ,  as expect ed,  

Nor t hl and coul d not  pay of f  t he mor t gage i n s i x mont hs,  t he 

i nvest or s woul d devel op t he pr oper t y and sel l  i t  f or  $750, 000 t o 

$1, 000, 000,  wi t h al l  f i ve i nvest or s shar i ng i n t he pr of i t .   As a 

r esul t ,  Wi l l s  pur por t edl y gave LaCount  $64, 000,  i n addi t i on t o 

Wi l l s  al l egedl y cont r i but i ng anot her  $4, 000 t hat  r epr esent ed 

what  LaCount  had pr omi sed t o pay Wi l l s back f or  a pr evi ous l oan.   

The St at e al l eged t hat  LaCount  di d not  di scl ose mat er i al  f act s 

t o Wi l l s  about  t he deal  i ncl udi ng:  f i r st ,  t hat  t he pr oper t y had 

t wo ot her  mor t gages on i t ,  whi ch t ot al ed anot her  $300, 000;  
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second,  t hat  t he pr oper t y ' s owner  was not  i nt er est ed i n sel l i ng 

i t ,  and had never  di scussed wi t h LaCount  such a sal e;  t hi r d,  

t hat ,  cont r ar y t o LaCount ' s asser t i ons,  f or ecl osur e was not  

i mmi nent ;  and,  f our t h,  t hat  LaCount  was cur r ent l y on par ol e f or  

pr evi ous t hef t  convi ct i ons,  wi t h a condi t i on t hat  he not  c l ose 

busi ness deal s of  mor e t han $50.   Wi l l s  al l eges t hat  he never  

r ecover ed any of  t he $64, 0002 t hat  he gave t o LaCount  f or  t he 

i nvest ment .  

¶9 LaCount  made a mot i on t o suppr ess t he sei zed f i nanci al  

r ecor ds t hat  cor r esponded t o t he char ges r el at i ng t o MTS and t o 

t he i nvest ment  by Wi l l s .   I n so doi ng,  he cl ai med t hat  t he 

sei zur es had exceeded t he scope of  t he sear ch war r ant .   Af t er  an 

evi dent i ar y hear i ng,  t he c i r cui t  cour t  deni ed t hat  mot i on.  

¶10 The ci r cui t  cour t  gr ant ed LaCount ' s mot i on t o sever  

count  ni ne,  so t hat  a j ur y ' s consi der at i on of  t he ot her  count s 

woul d not  be i nf l uenced by a j ur y ' s knowl edge of  LaCount ' s 

cr i mi nal  convi ct i ons.   LaCount ' s cr i mi nal  convi ct i ons wer e 

s i gni f i cant  i n r egar d t o count  ni ne,  because LaCount  had a dut y 

t o i nf or m pot ent i al  c l i ent s of  hi s cr i mi nal  hi st or y and par ol e 

r est r i ct i ons bef or e he ent er ed i nt o a secur i t i es t r ansact i on 

wi t h such cl i ent s.  

¶11 LaCount  al so made a mot i on i n l i mi ne t o excl ude t he 

t est i mony of  t he St at e' s exper t  wi t ness,  At t or ney Davi d Cohen 

( Cohen) ,  who was t he super vi sor y counsel  f or  t he Wi sconsi n 

                                                 
2 The cr i mi nal  compl ai nt  l i s t s an al l egat i on t hat  Wi l l s  di d 

not  r ecover  $64, 000,  and i t  cont ai ns no expl anat i on as t o why 
t hi s f i gur e i s not  $68, 000.  
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Depar t ment  of  Fi nanci al  I nst i t ut i on' s Di v i s i on of  Secur i t i es.   

Accor di ng t o LaCount ' s ar gument ,  Cohen' s exper t  t est i mony 

concer ned t he appl i cat i on of  Wi sconsi n secur i t i es l aw t o t he 

pr esumed f act s of  LaCount ' s al l eged r eal  est at e i nvest ment  

agr eement  wi t h Wi l l s .   LaCount ' s mot i on was deni ed.  

¶12 The j ur y f ound LaCount  gui l t y of  t he secur i t i es f r aud 

al l eged i n count  ni ne. 3  The ci r cui t  cour t  sent enced LaCount  t o 

11 year s on count  ni ne,  whi ch was t he maxi mum sent ence al l owabl e 

af t er  an enhancement  f or  habi t ual  cr i mi nal i t y.   The ci r cui t  

cour t  r ej ect ed LaCount ' s post sent enci ng ar gument  t hat  t he 

c i r cui t  cour t ' s  appl i cat i on of  a penal t y enhancer  v i ol at ed 

LaCount ' s r i ght  t o a j ur y t r i al  on t hat  i ssue.  

¶13 Af t er  LaCount ' s sent enci ng on count  ni ne,  LaCount  

r eached a pl ea agr eement  wi t h t he St at e on t he r emai ni ng 

char ges.   LaCount  ent er ed gui l t y pl eas on f our  char ges ( count s 

one,  t hr ee,  f our ,  and seven) ,  and f our  char ges wer e di smi ssed 

( count s t wo,  f i ve,  s i x,  and ei ght ) .   On count  seven,  t he t hef t  

by bai l ee char ge i nvol v i ng MTS,  t he c i r cui t  cour t  i mposed a 15-

year  sent ence, 4 whi ch was t o be ser ved concur r ent l y wi t h 

LaCount ' s 11- year  sent ence on count  ni ne.   The ci r cui t  cour t  

al so sent enced LaCount  t o 15 year s of  concur r ent  pr obat i on 

                                                 
3 Thi s was t he onl y count  t hat  was t r i ed t o a j ur y because 

LaCount  t hen ent er ed i nt o a pl ea agr eement  on t he r emai ni ng 
count s,  i ncl udi ng count  seven.  

4 The r ecor d bef or e us does not  r ef l ect  t hat  t he c i r cui t  
cour t  made a det er mi nat i on on what  por t i on of  t he sent ence woul d 
be i ni t i al  conf i nement  and what  por t i on of  t he sent ence woul d be 
ext ended super vi s i on.  
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( sent ence wi t hhel d)  f or  each of  t he r emai ni ng char ges,  t o be 

ser ved consecut i vel y t o LaCount ' s sent ences.  

¶14 LaCount  appeal ed t he ci r cui t  cour t ' s  deci s i on t o t he 

cour t  of  appeal s.   The cour t  of  appeal s r ej ect ed al l  of  

LaCount ' s ar gument s and af f i r med t he ci r cui t  cour t .   LaCount  

f i l ed a pet i t i on f or  r evi ew of  t he cour t  of  appeal s '  deci s i on,  

whi ch we gr ant ed.  

I I  

¶15 The f i r st  i ssue on r evi ew i s whet her  t he c i r cui t  cour t  

er r oneousl y admi t t ed an at t or ney ' s exper t  opi ni on t est i mony t hat  

LaCount  had engaged i n a secur i t i es t r ansact i on.   We f i r st  

addr ess t he st andar d of  r evi ew f or  t hi s i ssue.   Whet her  t o admi t  

pr of f er ed " ' exper t ' "  t est i mony r est s i n t he c i r cui t  cour t ' s  

di scr et i on.   St at e v.  Shomber g,  2006 WI  9,  ¶10,  288 Wi s.  2d 1,  

709 N. W. 2d 370 ( c i t at i ons omi t t ed) .   On t hi s i ssue,  our  r evi ew 

of  a c i r cui t  cour t ' s  use of  i t s  di scr et i on i s def er ent i al ,  and 

we appl y t he er r oneous exer ci se of  di scr et i on st andar d.   I d. ,  

¶¶10- 11.   The ci r cui t  cour t ' s  exer ci se of  di scr et i on wi l l  not  be 

over t ur ned i f  t he deci s i on had " a r easonabl e basi s, "  and i f  t he 

deci s i on was made " i n accor dance wi t h accept ed l egal  st andar ds 

and i n accor dance wi t h t he f act s of  r ecor d. "   St at e v.  Phar r ,  

115 Wi s.  2d 334,  342,  340 N. W. 2d 498 ( 1983)  ( c i t at i on omi t t ed) .   

Fur t her mor e,  a r evi ewi ng cour t  may sear ch t he r ecor d f or  r easons 

t o sust ai n t he c i r cui t  cour t ' s  exer ci se of  di scr et i on.   I d.  at  

343.  

¶16 LaCount  c l ai ms t hat  t he c i r cui t  cour t  er r ed i n 

admi t t i ng t he t est i mony of  t he St at e' s exper t  wi t ness,  Cohen,  
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f or  t wo r easons.   Fi r st ,  LaCount  cont ends t hat  t he t est i mony was 

i mper mi ssi bl e because Cohen t est i f i ed on t he l egal  def i ni t i on of  

an i nvest ment  cont r act ,  whi ch al l egedl y i nvaded t he pr ovi nce of  

t he j udge as t he per son havi ng t he excl usi ve r esponsi bi l i t y  f or  

f i ndi ng and i nt er pr et i ng t he appl i cabl e domest i c  l aw.   Second,  

LaCount  al l eges t hat  Cohen' s t est i mony was i mpr oper  because i t  

expr essed a concl usi on on t he ul t i mat e f act  of  whet her  LaCount ' s 

deal  wi t h Wi l l s  and CPR was an i nvest ment  cont r act ,  t hus,  

usur pi ng t he r ol e of  t he j ur y.   LaCount  al so cont ends t hat  t he 

cour t  of  appeal s  er r ed by put t i ng t he bur den on hi m t o pr ove 

pr ej udi ce,  and not  on t he St at e t o pr ove t hat  t he al l eged er r or  

was har ml ess.  

¶17 The St at e ar gues t hat  Cohen' s exper t  t est i mony on t he 

nat ur e of  an i nvest ment  cont r act  was admi t t ed pr oper l y by t he 

c i r cui t  cour t .   The St at e asser t s t hat  Cohen di d not  gi ve a 

l egal  def i ni t i on of  an i nvest ment  cont r act  i n hi s t est i mony,  and 

t hat  Cohen mer el y and pr oper l y was al l owed t o descr i be t he 

t ypi cal  f eat ur es of  an i nvest ment  cont r act  t o assi st  t he j ur or s  

i n t hei r  own f act ual  det er mi nat i on as t o whet her  t he deal  wi t h 

Wi l l s  i nvol ved a secur i t y.   Fur t her mor e,  t he St at e ar gues t hat ,  

even i f  an er r or  occur r ed,  i t  was a har ml ess er r or .  

¶18 Wi sconsi n St at .  § 907. 02 ( 2005- 06) 5 addr esses t he 

admi ssi bi l i t y  of  exper t  opi ni on t est i mony i n Wi sconsi n cour t s.   

That  sect i on st at es,  " I f  sci ent i f i c ,  t echni cal ,  or  ot her  

                                                 
5 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se not ed.  
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speci al i zed knowl edge wi l l  assi st  t he t r i er  of  f act  t o 

under st and t he evi dence or  t o det er mi ne a f act  i n i ssue,  a 

wi t ness qual i f i ed as an exper t  by knowl edge,  ski l l ,  exper i ence,  

t r ai ni ng,  or  educat i on,  may t est i f y t her et o i n t he f or m of  an 

opi ni on or  ot her wi se. " 6  Fur t her mor e,  Wi s.  St at .  § 907. 04 st at es,  

" Test i mony i n t he f or m of  an opi ni on or  i nf er ence ot her wi se 

admi ssi bl e i s not  obj ect i onabl e because i t  embr aces an ul t i mat e 

i ssue t o be deci ded by t he t r i er  of  f act . "  

¶19 As not ed pr evi ousl y,  appel l at e cour t s use t he 

def er ent i al  er r oneous exer ci se of  di scr et i on st andar d when 

r evi ewi ng a c i r cui t  cour t ' s  deci s i on t o admi t  exper t  t est i mony.   

We ar e sat i sf i ed t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n admi t t i ng Cohen' s t est i mony,  because 

t he ci r cui t  cour t ' s  deci s i on r est ed on a r easonabl e basi s and 

was i n accor dance wi t h bot h accept ed l egal  st andar ds and t he 

f act s i n t he r ecor d.   Cohen' s t est i mony was t he t ype of  exper t  

t est i mony t hat  was envi s i oned by Wi s.  St at .  § 907. 02,  because i t  

encompassed speci al i zed f i nanci al  knowl edge t hat  woul d assi st  

t he j ur y i n under st andi ng t he evi dence pr esent ed at  LaCount ' s 

t r i al .   Such t est i mony al so coul d assi st  t he j ur y i n det er mi ni ng 

a f act  i n i ssue i n t he case,  her e,  whet her  LaCount ' s t r ansact i on 

wi t h Wi l l s  i nvol ved a secur i t y.  

¶20 Even i f ,  as al l eged,  Cohen' s t est i mony embr aced an 

ul t i mat e i ssue,  Wi s.  St at .  § 907. 04 al l ows such t est i mony.   

                                                 
6 The par t i es do not  di sput e t hat  Cohen was pr oper l y 

consi der ed t o be an exper t  wi t ness under  t hi s st at ut e.  
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Under  § 907. 04,  " ' [ t ] est i mony i n t he f or m of  an opi ni on or  

i nf er ence ot her wi se admi ssi bl e i s not  obj ect i onabl e because i t  

embr aces an ul t i mat e i ssue t o be deci ded by t he t r i er  of  f act . ' "   

St at e v.  El m,  201 Wi s.  2d 452,  459,  549 N. W. 2d 471 ( Ct .  App.  

1996)  ( f oot not e omi t t ed) .   LaCount  ar gues t hat  Cohen' s t est i mony 

was not  per mi ssi bl e because Cohen af f i r mat i vel y answer ed t he 

pr osecut or ' s quest i on on whet her  LaCount ' s deal  wi t h Wi l l s  was 

an i nvest ment  cont r act .  

¶21 We al so di sagr ee wi t h LaCount ' s asser t i on because 

Cohen was di r ect l y r espondi ng t o a ser i es of  quest i ons f r om t he 

pr osecut or  concer ni ng t he nat ur e of  an i nvest ment  cont r act .   One 

of  t hese quest i ons was even obj ect ed t o by LaCount ' s counsel  as 

bei ng " an i mpr oper  hypot het i cal  quest i on. "   The ser i es of  

quest i ons asked coul d f ai r l y be char act er i zed as cover i ng 

sever al  hypot het i cal  s i t uat i ons.   Exper t  opi ni on t est i mony on an 

ul t i mat e f act  i s  per mi ssi bl e,  even wher e t he ev i dent i ar y f act s  

on whi ch t he ul t i mat e f act  i n i ssue depends ar e i n di sput e,  so 

l ong as t he opi ni on on t he ul t i mat e f act  i s gi ven usi ng a 

hypot het i cal  case or  s i t uat i on.   See Rabat a v.  Dohner ,  45 Wi s.  

2d 111,  123- 24,  172 N. W. 2d 409 ( 1969)  ( c i t at i ons omi t t ed) .   

Accor di ngl y,  Cohen was pr oper l y al l owed t o t est i f y on t he basi c  

f act ual  char act er i st i cs of  an i nvest ment  cont r act ,  i n or der  t o 

assi st  t he j ur y i n det er mi ni ng whet her  t he t r ansact i on wi t h 

Wi l l s  i nvol ved a secur i t y.  

¶22 We ar e f ur t her  sat i sf i ed t hat  Cohen di d not  

i mper mi ssi bl y t est i f y on a l egal  i ssue,  cont r ar y t o LaCount ' s 

c l ai m t hat  Cohen i mpr oper l y t est i f i ed on t he def i ni t i on of  an 
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i nvest ment  cont r act .   Cohen di d t est i f y t hat  t he basi c f eat ur es 

of  an i nvest ment  cont r act  wer e someone " handi ng over  some 

money, "  whi l e " expect i ng t he ot her  per son or  some ot her  per son 

besi des [ t hemsel ves]  t o do somet hi ng t o gener at e a r et ur n f or  

[ t hem]  on t hat  money. "  

¶23 However ,  even i f  Cohen' s st at ement  t hat  a secur i t y 

cover ed basi cal l y ever yt hi ng " you can' t  f i gur e out "  was over l y  

br oad,  t he j ur or s wer e pr oper l y i nst r uct ed t hat  t hey wer e not  

bound by any exper t ' s  opi ni on,  t hat  t hey wer e t he sol e j udges of  

t he f act s,  and t hat  t he cour t  was t he sol e j udge of  t he l aw.   

Jur or s ar e pr esumed t o have f ol l owed j ur y i nst r uct i ons.   See 

St at e v.  Gr ande,  169 Wi s.  2d 422,  436,  485 N. W. 2d 282 ( Ct .  App.  

1992) .   Cohen' s t est i mony was gener al l y consi st ent  wi t h t he j ur y 

i nst r uct i ons t hat  wer e gi ven and,  t hus,  wi t h Wi sconsi n l aw.   

Under  such ci r cumst ances,  " [ w] e ar e unabl e t o per cei ve any 

pr ej udi c i al  er r or . "   St at e v.  Di Maggi o,  49 Wi s.  2d 565,  580,  182 

N. W. 2d 466 ( 1971) .   I n t hat  case,  we emphasi zed t he t her apeut i c 

ef f ect  of  t he c i r cui t  cour t ' s  cor r ect  i nst r uct i ons.   I d.  at  579-

80.  

¶24 I n summar y,  we hol d t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n admi t t i ng t he exper t  

opi ni on t est i mony of  At t or ney Cohen t hat  LaCount  had engaged i n 

a secur i t i es t r ansact i on.  

I I I  

¶25 The second i ssue bef or e us i s  whet her  t he ev i dence 

pr esent ed at  t r i al  suf f i c i ent l y suppor t ed LaCount ' s convi ct i on 

f or  secur i t i es f r aud.   We f i r st  addr ess t he st andar d of  r evi ew 
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on t hi s i ssue.   I n r evi ewi ng whet her  t he evi dence was suf f i c i ent  

t o suppor t  a convi ct i on,  we must  det er mi ne whet her ,  af t er  

v i ewi ng t he evi dence pr esent ed i n t he l i ght  most  f avor abl e t o 

t he pr osecut i on,  " ' any r at i onal  t r i er  of  f act  coul d have f ound 

t he essent i al  el ement s of  t he cr i me beyond a r easonabl e doubt . ' "   

St at e v.  DeLai n,  2005 WI  52,  ¶11,  280 Wi s.  2d 51,  695 N. W. 2d 484 

( c i t at i on omi t t ed) .   I n doi ng so,  we consi der  al l  of  t he 

evi dence t hat  was submi t t ed at  t r i al ,  i ncl udi ng any evi dence 

t hat  was er r oneousl y admi t t ed.   Lockhar t  v.  Nel son,  488 U. S.  33,  

40- 42 ( 1988) .   For  an appel l at e cour t  t o r ever se a convi ct i on,  

t he evi dence at  t r i al  must  conf l i c t  wi t h t he f ul l y est abl i shed 

or  conceded f act s.   Day v.  St at e,  92 Wi s.  2d 392,  400,  284 

N. W. 2d 666 ( 1979) .  

¶26 LaCount  c l ai ms t hat  t her e was i nsuf f i c i ent  evi dence t o 

suppor t  hi s convi ct i on f or  secur i t i es f r aud.   Speci f i cal l y,  

LaCount  cont ends t hat  t her e was not  enough evi dence t o pr ove 

t hat  he sol d a secur i t y t o Wi l l s  and CPR,  her e,  an i nvest ment  

cont r act .   LaCount  c l ai ms t hat  t he St at e di d not  pr ove,  beyond a 

r easonabl e doubt ,  t hat  Wi l l s  and CPR r el i ed sol el y on LaCount ' s  

ef f or t s t o ear n a pr of i t ,  whi ch LaCount  al l eges was r equi r ed.  

¶27 The St at e ar gues t hat  suf f i c i ent  evi dence was 

pr esent ed at  t r i al  t o al l ow t he j ur y t o f i nd LaCount  gui l t y of  

secur i t i es f r aud f or  sel l i ng Wi l l s  an i nvest ment  cont r act .   The 

St at e asser t s t hat  LaCount ' s ar gument  t hat  an i nvest or  may not  

put  f or t h any ef f or t s hi msel f  or  her sel f ,  wi t hout  t aki ng t he 

t r ansact i on out  of  t he r eal m of  secur i t i es l aw,  l acks mer i t ,  

because t he meani ng of  an i nvest ment  cont r act  i s  not  t hat  
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nar r ow.   LaCount ' s pr oposi t i on woul d f r ust r at e t he r emedi al  

pur poses of  secur i t i es l aw because i t  woul d,  t hen,  be easy t o 

evade t he l aw by havi ng an i nvest or  put  f or t h a modi cum of  

ef f or t .   The St at e ar gues t hat ,  under  Wi sconsi n l aw,  an 

i nst r ument  i s not  an i nvest ment  cont r act  onl y i f  t he i nvest or  

di d not  r el y pr edomi nat el y on t he pr omot er ' s or  a t hi r d- par t y ' s 

ef f or t s.   The St at e poi nt s out  t hat  Wi l l s  t est i f i ed t hat  al l  of  

t he i nf or mat i on on t he i nvest ment  cont r act  i n quest i on came f r om 

LaCount ,  and al so t hat  LaCount  st at ed t hat  he woul d manage t he 

i nvest ment  hi msel f .   The St at e al so ar gues t hat ,  even i f  

LaCount ' s pr oposed nar r ow i nt er pr et at i on of  an i nvest ment  

cont r act  gover ns,  t he evi dence pr esent ed woul d have sat i sf i ed 

t hat  nar r ow def i ni t i on because Wi l l s t est i f i ed t hat  he l acked 

any r ol e i n t he devel opment  or  sal e of  t he Nor t hl and pr oper t y 

f or  pr of i t .   As a r esul t ,  on t he r ecor d of  t hi s case,  t he St at e 

ar gues t hat  r easonabl e j ur or s coul d f i nd t hat  LaCount  sol d Wi l l s  

and CPR an i nvest ment  cont r act ,  and,  accor di ngl y,  t her e was 

suf f i c i ent  evi dence t o suppor t  t he gui l t y ver di ct  on count  ni ne.  

¶28 For  t he r easons di scussed i n det ai l  bel ow,  we concl ude 

t hat  t he evi dence pr esent ed at  t r i al  suf f i c i ent l y suppor t ed 

LaCount ' s convi ct i on f or  secur i t i es f r aud.  

¶29 The St at e was r equi r ed t o pr ove t hr ee el ement s beyond 

a r easonabl e doubt  t o convi ct  LaCount  of  secur i t i es f r aud.   

Fi r st ,  t he pr osecut i on had t o est abl i sh t hat  LaCount  sol d Wi l l s  

a secur i t y,  her e,  an i nvest ment  cont r act .   Wi s.  St at .  § 551. 41.   

Second,  t he pr osecut i on had t o pr ove t hat  LaCount  made an 

" unt r ue st at ement  of  a mat er i al  f act  or  [ omi t t ed]  t o st at e a 
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mat er i al  f act  necessar y i n or der  t o make t he st at ement s made,  i n 

t he l i ght  of  t he c i r cumst ances under  whi ch t hey [ wer e]  made,  not  

mi sl eadi ng .  .  .  . "   Wi s.  St at .  § 551. 41( 2) .   Thi r d,  t he 

pr osecut i on was r equi r ed t o pr ove t hat  LaCount  act ed wi l l f ul l y .   

Wi s.  St at .  § 551. 41.   Because,  LaCount  cont ends t hat  t he 

pr osecut i on f ai l ed t o pr ove onl y t hat  LaCount  sol d Wi l l s  a 

secur i t y,  we wi l l  l i mi t  our  di scussi on t o t hat  el ement .  

¶30 We ar e sat i sf i ed t hat  t he St at e pr oved beyond a 

r easonabl e doubt  t hat  LaCount  sol d Wi l l s  a secur i t y,  her e,  an 

i nvest ment  cont r act .   We ar e not  per suaded by LaCount ' s 

ar gument ,  whi ch r el i ed on t he Uni t ed St at es Supr eme Cour t  

deci s i on of  SEC v.  Edwar ds,  540 U. S.  389,  393 ( 2004) ,  t hat  Wi l l s  

had t o depend sol el y on LaCount ' s ef f or t s t o r eal i ze a pr of i t  

f or  t he t r ansact i on t o be an i nvest ment  cont r act .   I n Edwar ds,  

t he Cour t  def i ned an i nvest ment  cont r act  f or  pur poses of  f eder al  

secur i t i es l aw.   I d.   LaCount ' s ar gument  f ai l s  because Wi sconsi n 

secur i t i es l aw i s f ar  br oader  i n i t s def i ni t i on of  an i nvest ment  

cont r act  t han i s f eder al  l aw.   Wi sconsi n cour t s have hel d t hat  

manager i al  ef f or t s need not  come onl y f r om t he ef f or t s of  a 

per son ot her  t han t he i nvest or .   See For e Way Expr ess,  I nc.  v.  

Bast ,  178 Wi s.  2d 693,  505 N. W. 2d 408 ( Ct .  App.  1993) .   

Speci f i cal l y,  For e Way Expr ess ci t ed t he r el evant  sect i on of  t he 

Wi sconsi n Admi ni st r at i ve Code i n hol di ng t hat  an i nvest ment  

cont r act  was any " ' i nvest ment  i n a common ent er pr i se wi t h t he 

expect at i on of  pr of i t  t o be der i ved t hr ough t he essent i al  

manager i al  ef f or t s of  someone ot her  t han t he i nvest or . ' "   I d.  at  

712,  c i t i ng Wi s.  Admi n.  Code § DFI  1. 02( 6) ( a)  ( Dec.  2004) .  
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¶31 We agr ee wi t h t he For e Way Expr ess cour t  t hat  an 

i nvest or  may have a r ol e i n t he manager i al  ef f or t s of  an 

i nvest ment  cont r act ,  so l ong as t he i nvest or  does not  pr ovi de 

t he essent i al  manager i al  ef f or t s f or  t he i nvest ment  cont r act .   

Our  hol di ng t oday al so i s consi st ent  wi t h t he Wi sconsi n 

Admi ni st r at i ve Code,  whi ch def i nes an i nvest ment  cont r act  as 

" [ a] ny i nvest ment  i n a common ent er pr i se wi t h t he expect at i on of  

pr of i t  t o be der i ved t hr ough t he essent i al  manager i al  ef f or t s of  

someone ot her  t han t he i nvest or . "   Wi s.  Admi n.  Code § DFI  

1. 02( 6) ( a)  ( Dec.  2004) .   The j udge' s i nst r uct i ons t o t he j ur y i n 

t hi s case,  as r ef l ect ed i n t he r ecor d,  wer e f ul l y consi st ent  

wi t h Wi sconsi n l aw.   Fur t her mor e,  we ar e sat i sf i ed t hat  Cohen' s 

t est i mony was consi st ent  wi t h Wi sconsi n l aw.  

¶32 I n addi t i on,  as not ed pr evi ousl y,  Wi l l s  t est i f i ed at  

t r i al  t hat  al l  of  t he i nf or mat i on on t he i nvest ment  cont r act  i n 

quest i on came f r om LaCount  and al so t hat  LaCount  pr omi sed t o 

manage t he i nvest ment  hi msel f .   As a r esul t ,  Wi l l s '  t est i mony 

woul d have suppor t ed a convi ct i on of  LaCount  f or  secur i t i es 

f r aud under  even t he mor e st r i ngent  f eder al  st andar d,  l et  al one 

t he Wi sconsi n st andar d.   We ar e sat i sf i ed t hat ,  af t er  v i ewi ng 

t he evi dence pr esent ed i n t he l i ght  most  f avor abl e t o t he 

pr osecut i on,  " ' any r at i onal  t r i er  of  f act  coul d have f ound t he 

essent i al  el ement s of  t he cr i me beyond a r easonabl e doubt . ' "   

DeLai n,  280 Wi s.  2d 51,  ¶11 ( c i t at i on omi t t ed) .  

¶33 I n summar y,  we concl ude t hat  t he evi dence pr esent ed at  

t r i al  was suf f i c i ent  t o suppor t  LaCount ' s convi ct i on f or  

secur i t i es f r aud.  
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I V 

¶34 The t hi r d i ssue on r evi ew i s whet her  t he c i r cui t  cour t  

er r ed by not  suppr essi ng t he r esul t s of  t he sear ch of  GP&L' s 

of f i ce,  one t hat  al l egedl y exceeded t he scope of  t he sear ch 

war r ant . 7  LaCount  c l ai ms t hat  t he sear ch war r ant  aut hor i zed onl y 

                                                 
7 I n addi t i on t o t he speci f i cal l y- named cl i ent  mat er i al s,  

t he sear ch war r ant  al so al l owed f or  t he sear ch and sei zur e of  
i t ems t hat  wer e l ocat ed and conceal ed wi t hi n t he GP&L pr emi ses,  
t hat  wer e:  

1.  Paper  r ecor ds r el at i ng t o any t ype of  bank 
account  or  i nvest ment  account  owned by Gat es,  
Paul  and Lear ,  L. L. C.  

2.  Paper  r ecor ds r el at i ng t o any t ype of  bank 
account  or  i nvest ment  account  owned by Loui s 
LaCount  or  Kevi n M.  Jer eczek.  

3.  Any paper  r ecor ds r el at i ng t o t he payr ol l ,  
account s payabl e,  t el ephone l ogs or  account s 
r ecei vabl e of  Gat es,  Paul  and Lear ,  L. L. C.  

4.  Any paper  r ecor ds i ndi cat i ng t he names of  past  
and pr esent  empl oyees of  Gat es,  Paul  and Lear ,  
L. L. C.  or  past  and pr esent  owner s or  shar ehol der s 
i n Gat es,  Paul  and Lear ,  L. L. C.  

5.  Comput er  r ecor ds whi ch may be mor e f ul l y 
descr i bed as any of  t he above t ypes of  
i nf or mat i on or  dat a st or ed i n t he f or m of  
el ect r oni c or  magnet i c codi ng on comput er  medi a 
or  on medi a capabl e of  bei ng r ead by a comput er  
or  comput er  r el at ed equi pment .   Thi s medi a 
i ncl udes,  but  i s not  l i mi t ed t o f i xed har d di scs 
and r emovabl e har d di sc car t r i dges,  l aser  di scs,  
t apes,  f l oppy di sket t es and ot her  medi a capabl e 
of  st or i ng magnet i c codi ng.  
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t he sear ch f or  and sei zur e of  r ecor ds t hat  r el at ed t o GP&L' s 

busi ness wi t h speci f i cal l y named cl i ent s.   LaCount  al so ar gues 

t hat  t he sear ch war r ant  di d not  al l ow t he pol i ce t o sear ch hi s  

per sonal  of f i ce wi t hi n GP&L' s of f i ce.   We f i r st  addr ess t he 

st andar d of  r evi ew f or  t hi s i ssue.   Whet her  a sear ch and sei zur e 

i s const i t ut i onal  r emai ns a quest i on of  l aw t hat  we r evi ew de 

novo and wi t hout  def er ence t o t he c i r cui t  cour t  or  t o t he cour t  

                                                                                                                                                             
6.  Comput er  har dwar e,  whi ch may be descr i bed as any 

and al l  el ect r oni c devi ces capabl e of  cr eat i ng,  
conver t i ng,  di spl ayi ng,  t r ansmi t t i ng or  anal yzi ng 
magnet i c or  el ect r oni c i mpul ses or  dat a.   These 
devi ces i ncl ude,  but  ar e not  l i mi t ed t o[ , ]  
comput er s,  comput er  per i pher al s such as pr i nt er s,  
modems,  pl ot t er s,  c i r cui t  boar ds and ot her  
el ect r oni c devi ces.  

7.  Comput er  sof t war e,  whi ch may be descr i bed as any 
and al l  pr ogr ams or  i nst r uct i ons capabl e of  
i nt er pr et at i on by a comput er  and r el at ed devi ces 
whi ch i s st or ed i n t he f or m of  magnet i c or  
el ect r oni c medi a.   These i t ems i ncl ude,  but  ar e 
not  l i mi t ed t o[ , ]  appl i cat i on sof t war e,  oper at i ng 
syst ems,  pr ogr ams,  compi l er s,  i nt er pr et er s and 
ot her  pr ogr ammi ng ut i l i zed t o communi cat e wi t h 
comput er  component s.  

8.  Comput er  i nst r uct i ons,  whi ch may be descr i bed as 
exi st i ng i n t he f or m of  books,  manual s,  not es and 
al i ke whi ch i nc l ude,  but  ar e not  l i mi t ed t o[ , ]  
wr i t t en or  pr i nt ed mat er i al  whi ch pr ovi des 
exempl ar s i n i nst r uct i ons r egar di ng t he 
oper at i ons of  comput er s,  per i pher al s and 
sof t war e.  

9.  U. S.  Cur r ency r ecei ved f ol l owi ng t he commi ssi on 
of  cr i mes of  Thef t ,  cont r ar y t o Sect i on 
943. 20( 1) ( a) ( b) &( d) ,  Wi sconsi n St at ut es.  

 .  .  .  .  
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of  appeal s;  however ,  we benef i t  f r om t hei r  anal yses.   St at e v.  

Meyer ,  216 Wi s.  2d 729,  746,  576 N. W. 2d 260 ( 1998) .  

¶35 LaCount  ar gues t hat  t he sear ch and sei zur e i n t he 

pr esent  case vi ol at ed t he pr ohi bi t i on i n t he Four t h Amendment  t o 

t he Uni t ed St at es Const i t ut i on on unr easonabl e sear ches and 

sei zur es.   LaCount  c l ai ms t hat  t he sear ch war r ant  aut hor i zed 

onl y t he sear ch f or  and sei zur e of  r ecor ds t hat  r el at ed t o 

GP&L' s busi ness wi t h speci f i cal l y named cl i ent s.   LaCount  al so 

ar gues t hat  t he sear ch war r ant  di d not  al l ow t he pol i ce t o 

sear ch hi s per sonal  of f i ce wi t hi n GP&L' s of f i ce.   As a r esul t ,  

LaCount  c l ai ms t hat  t he pol i ce exceeded t he scope of  t he sear ch 

war r ant .  

¶36 The St at e ar gues t hat  LaCount  f ai l ed t o meet  hi s 

bur den of  pr ovi ng t hat  he had a r easonabl e expect at i on of  

pr i vacy i n any of  t he speci f i c  r ecor ds t hat  wer e sei zed f r om 

GP&L' s of f i ce under  t he sear ch war r ant .   Fur t her mor e,  t he 

r el evant  f i nanci al  r ecor ds wer e not  i n LaCount ' s excl usi ve 

cont r ol ,  because GP&L' s bookkeeper  had t he r ecor ds on her  

comput er  as wel l .   The St at e ar gues t hat  t he war r ant ' s f i r st  

f i ve par agr aphs al l owed f or  t he br oad sear ch and sei zur e of  

paper  and comput er  r ecor ds r egar di ng GP&L' s and LaCount ' s bank 

and i nvest ment  account s,  i n addi t i on t o r ecor ds of  GP&L' s 

payr ol l ,  account s payabl e,  account s r ecei vabl e,  and t el ephone 

l ogs.   Fur t her mor e,  par agr aphs si x t o ei ght  i n t he war r ant  

aut hor i zed t he sei zur e of  comput er  har dwar e,  sof t war e,  and 

i nst r uct i ons.   As a r esul t ,  t he St at e ar gues t hat  t he sear ch 

war r ant  act ual l y aut hor i zed t he sei zur e of  al l  of  GP&L' s 
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busi ness r ecor ds,  because t he war r ant  i ncl uded t he aut hor i zat i on 

t o sei ze GP&L' s comput er s.   The St at e f ur t her  poi nt s out  t hat  

al l  of  t he i t ems r ecei ved i nt o evi dence at  LaCount ' s t r i al  wer e 

wi t hi n t he speci f i c  t er ms of  t he sear ch war r ant .   The St at e al so 

ar gues t hat ,  even i f  t he r el evant  r ecor ds shoul d have been 

suppr essed,  any er r or  i n not  suppr essi ng t hem was har ml ess.   

Even a cur sor y r evi ew of  GP&L' s r ecor ds woul d have di scl osed t o 

pol i ce t he names of  Wi l l s ,  CPR,  and Nor t hl and.   The St at e al so 

ar gues t hat  t he sei zur e coul d not  have di scl osed Wi l l s '  and 

CPR' s i nvest ment  cont r act  wi t h LaCount  on t he Nor t hl and pr oper t y  

deal ,  because i t  was never  r educed t o wr i t i ng.   The St at e al so 

cont ends t hat ,  because t he suppr essi on of  GP&L' s  r ecor ds woul d 

not  have pr event ed ei t her  Phi l l i p Mi r r ' s  or  Wi l l s '  t est i mony,  or  

t he i nt r oduct i on of  t hei r  own per sonal  r ecor ds,  any er r or  i n not  

suppr essi ng t he r ecor ds was har ml ess.  

¶37 LaCount  does not  cont end t hat  t he sear ch war r ant  was 

const i t ut i onal l y over br oad i n i t s scope.   LaCount  al so does not  

cont end t hat  t he appl i cat i on f or  t he war r ant  l acked pr obabl e 

cause f or  t he i ssuance of  t he sear ch war r ant .   Accor di ngl y,  

t hose i ssues ar e not  bef or e t hi s cour t .   LaCount  onl y chal l enges 

t he execut i on of  t he sear ch war r ant ,  i n t hat  he asser t s t he 

pol i ce exceeded t he scope of  t he war r ant .   As t he pr oponent  of  

t he mot i on t o suppr ess,  LaCount  had t he bur den of  pr ovi ng t hat  

hi s Four t h Amendment  r i ght s under  t he Uni t ed St at es Const i t ut i on 

had been vi ol at ed by t he sear ch and sei zur e i n quest i on.   See 

St at e v.  Whi t r ock,  161 Wi s.  2d 960,  972,  468 N. W. 2d 696 ( 1991)  

( c i t at i on omi t t ed) .  
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¶38 A sear ch war r ant ' s execut i on must  be conduct ed 

r easonabl y,  and t he sear ch and sei zur e must  be l i mi t ed t o t he 

scope t hat  i s per mi t t ed by t he war r ant .   St at e v .  Andr ews,  201 

Wi s.  2d 383,  390,  549 N. W. 2d 210 ( 1996) .   Whet her  a sei zed i t em 

i s pr oper l y wi t hi n t he sear ch war r ant ' s scope depends on t he 

sear ch war r ant ' s t er ms and on t he nat ur e of  t he i t ems t hat  wer e 

sei zed.   I d.  at  390- 91.   The sear ch war r ant  her e was a pr emi ses 

war r ant . 8  Thi s cour t  has hel d t hat  a pr emi ses war r ant  gener al l y 

" aut hor i zes t he sear ch of  al l  i t ems on t he pr emi ses so l ong as 

t hose i t ems ar e pl ausi bl e r ecept acl es of  t he obj ect s of  t he 

sear ch. "   I d.  at  389.   We cont i nued by st at i ng,  " ' A l awf ul  

sear ch of  f i xed pr emi ses gener al l y ext ends t o t he ent i r e ar ea i n 

whi ch t he obj ect  of  t he sear ch may be f ound and i s not  l i mi t ed 

by t he possi bi l i t y  t hat  separ at e act s of  ent r y  or  openi ng may be 

r equi r ed t o compl et e t he sear ch. ' "   I d.  at  389- 90 ( c i t at i on 

omi t t ed) .  

¶39 We f i nd LaCount ' s asser t i on t hat  t he pol i ce exceeded 

t he scope of  t he sear ch war r ant  by sear chi ng LaCount ' s per sonal  

of f i ce wi t hi n GP&L' s of f i ce t o be wi t hout  mer i t .   Because,  t he 

sear ch war r ant  was a pr emi ses war r ant ,  t he pol i ce wer e ent i t l ed 

t o sear ch t he ent i r e pr emi ses,  i ncl udi ng t he i t ems wi t hi n t he 

pr emi ses,  so l ong as such i t ems wer e " pl ausi bl e r ecept acl es of  

t he obj ect s of  t he sear ch. "   I d.  at  389.   As a r esul t ,  t he 

                                                 
8 The sear ch war r ant  aut hor i zed t he sear ch of  " [ a]  busi ness 

of f i ce,  whi ch i s .  .  .  l ocat ed i n one bui l di ng at  2763 Mani t owoc 
Road,  Br own Count y,  Wi sconsi n.   The bui l di ng can be descr i bed as 
a one- st or y br own br i ck st r uct ur e wi t h a gl ass ent r y door  
bear i ng t he name of  Gat es,  Paul  and Lear ,  L. L. C. "  
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sear ch of  LaCount ' s per sonal  of f i ce wi t hi n GP&L' s of f i ce was 

war r ant ed,  because hi s of f i ce' s f ur ni shi ngs wer e pl ausi bl e 

r ecept acl es t hat  wer e ver y l i kel y t o have cont ai ned t he i t ems 

t hat  t he sear ch war r ant  aut hor i zed t o be sear ched f or  and 

sei zed.   Lawf ul  sear ches,  as her e,  may ext end " ' t o t he ent i r e 

ar ea i n whi ch t he obj ect  of  t he sear ch may be f ound and [ ar e]  

not  l i mi t ed by t he possi bi l i t y  t hat  separ at e act s of  ent r y or  

openi ng may be r equi r ed t o compl et e t he sear ch. ' "   I d.  at  389- 90 

( c i t at i on omi t t ed) .  

¶40 Fur t her mor e,  LaCount ' s c i t at i on i n hi s br i ef  t o 

O’ Connor  v.  Or t ega,  480 U. S.  709 ( 1987) ,  i n suppor t  of  LaCount ' s 

asser t i on t hat  he had a r easonabl e expect at i on of  pr i vacy i n hi s 

per sonal  of f i ce i s mi spl aced,  because LaCount  f ai l ed t o meet  hi s 

bur den of  pr ovi di ng speci f i c  i nf or mat i on on what  he al l eged was 

sei zed i nappr opr i at el y.   Fur t her mor e,  LaCount  f ai l ed t o meet  hi s  

bur den of  est abl i shi ng,  by a pr eponder ance of  t he evi dence,  hi s 

subj ect i ve expect at i on of  pr i vacy.   St at e v.  Or t a,  2003 WI  App 

93,  ¶11,  264 Wi s.  2d 765,  663 N. W. 2d 358.   Thi s i s t r ue because 

LaCount  never  pr ovi ded any speci f i c i t y on hi s al l eged 

expect at i on of  pr i vacy.   He never  t est i f i ed as t o what  he 

cl ai med was sei zed i nappr opr i at el y.   We ar e sat i sf i ed t hat  t he 

war r ant  aut hor i zed t he pol i ce t o sear ch al l  of  GP&L' s pr emi ses,  

i ncl udi ng LaCount ' s per sonal  of f i ce t her ei n.  

¶41 We si mi l ar l y hol d t hat  LaCount ' s asser t i on t hat  t he 

pol i ce exceeded t he scope of  t he sear ch war r ant  by sei z i ng 

r ecor ds of  GP&L' s c l i ent s ot her  t han t hose speci f i cal l y named i n 

t he war r ant  i s  wi t hout  mer i t .   The DeSmi dt  deci s i on i s 
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especi al l y hel pf ul  on t he i ssue r el at i ng t o whet her  t he pol i ce 

exceeded t he scope of  t he sear ch war r ant .   St at e v.  DeSmi dt ,  155 

Wi s.  2d 119,  133- 34,  454 N. W. 2d 780 ( 1990) .   I n t hat  case,  we 

st at ed t hat ,  when " t her e i s pr obabl e cause t o bel i eve t hat  t her e 

exi st s a per vasi ve scheme t o def r aud,  al l  t he r ecor ds of  a 

busi ness may be sei zed. "   I d.  ( c i t at i on omi t t ed) .  

¶42 The DeSmi dt  case deal t  wi t h " whet her  t he sear ch of  Dr .  

DeSmi dt ' s dent al  of f i ces and [ t he]  sei zur e of  hi s dent al  and 

busi ness r ecor ds"  wer e const i t ut i onal .   I d.  at  124.   The pol i ce 

i nvest i gat ed DeSmi dt  af t er  a f or mer  empl oyee of  hi s dent al  

pr act i ce cont act ed t he Wi sconsi n Depar t ment  of  Just i ce wi t h an 

al l egat i on t hat  " DeSmi dt  was submi t t i ng f r audul ent  Medi cai d and 

i nsur ance cl ai m f or ms. "   I d.  at  125.   A sear ch war r ant  was 

i ssued and execut ed t hat  cover ed al l  pat i ent  char t s,  dent al  

r ecor ds,  x- r ay negat i ves,  busi ness r ecor ds,  and Medi cai d 

pr ovi der  handbooks.   I d.  at  126.   The i nvest i gat or s sei zed " al l  

busi ness r ecor ds and al l  pat i ent  f i l es dat ed f r om 1979. "   I d.  at  

127.   DeSmi dt  was t hen char ged wi t h 11 count s of  medi cal  

assi st ance f r aud.   I d.   When Dr .  DeSmi dt  chal l enged t he sear ch 

and sei zur e,  t hi s cour t  hel d " t hat  because t her e was pr obabl e 

cause t o bel i eve Dr .  DeSmi dt ' s dent al  pr act i ce was ' per meat ed 

wi t h f r aud, '  t he sear ch f or  and sei zur e of  al l  of  [ hi s]  dent al  

and busi ness r ecor ds was r easonabl e and t her ef or e  

const i t ut i onal  .  .  .  . "   I d.  at  129.   We f ur t her  hel d t hat ,  when 

" t her e i s pr obabl e cause t o bel i eve t hat  t her e exi st s a 

per vasi ve scheme t o def r aud,  al l  t he r ecor ds of  a busi ness may 

be sei zed. "   I d.  at  133- 34 ( c i t at i on omi t t ed) .  
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¶43 We ar e convi nced t hat  t he pr esent  case i s anal ogous t o 

our  DeSmi dt  deci s i on.   Her e,  as i n DeSmi dt ,  we ar e sat i sf i ed 

t hat  t he appl i cat i on f or  t he sear ch war r ant  set  f or t h pr obabl e 

cause t o bel i eve t hat  a per vas i ve scheme t o def r aud exi st ed,  

whi ch made t he sei zur e of  al l  of  GP&L' s busi ness r ecor ds 

per mi ssi bl e.   As a r esul t ,  t he sei zur e of  document s f r om GP&L' s 

of f i ce was per mi ssi bl e,  not wi t hst andi ng t he l ar ge number  of  

document s sei zed.  

¶44 Fur t her mor e,  we ar e sat i sf i ed t hat ,  when r ead as a 

whol e,  t he sear ch war r ant  aut hor i zed t he sear ch f or  and t he 

sei zur e of  mor e t han mer el y t he r ecor ds of  t he c l i ent s speci f i ed 

i n t he war r ant ' s appl i cat i on.   The war r ant  aut hor i zed t he sear ch 

f or  and sei zur e of  any paper  or  comput er  r ecor ds t hat  r el at ed 

" t o any t ype of  bank account  or  i nvest ment  account  owned by"  

GP&L,  LaCount ,  or  Kevi n Jer eczek.   The sear ch war r ant  al so 

aut hor i zed t he sear ch f or  and sei zur e of  any paper  or  comput er  

r ecor ds t hat  r el at ed t o GP&L' s payr ol l ,  t el ephone l ogs,  account s 

payabl e,  or  account s r ecei vabl e.   The war r ant  f ur t her  aut hor i zed 

t he sear ch f or  and sei zur e of  any paper  or  comput er  r ecor ds t hat  

i ndi cat ed " t he names of  past  and pr esent  empl oyees of  [ GP&L]  or  

past  and pr esent  owner s or  shar ehol der s i n [ GP&L] . "   I n 

addi t i on,  and mor e gener al l y,  t he war r ant  aut hor i zed t he sear ch 

f or  and sei zur e of  comput er  har dwar e,  comput er  sof t war e,  and 

comput er  i nst r uct i ons.   Because of  t he wi de br eadt h of  t he 

sear ch war r ant ,  we ar e sat i sf i ed t hat  t he evi dence t hat  t he 
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St at e used bot h at  t he pr el i mi nar y hear i ng and al so at  t he t r i al  

t o convi ct  LaCount  came wi t hi n t he scope of  t he sear ch war r ant . 9 

¶45 Even i f  er r or  had occur r ed,  we ar e sat i sf i ed t hat  t he 

er r or  woul d have been har ml ess beyond a r easonabl e doubt .   An 

" er r or  i s har ml ess i f  i t  i s  ' c l ear  beyond a r easonabl e doubt  

t hat  a r at i onal  j ur y woul d have f ound t he def endant  gui l t y 

absent  t he er r or . ' "   St at e v.  Har vey,  2002 WI  93,  ¶49,  254 Wi s.  

2d 442,  647 N. W. 2d 189 ( c i t at i on omi t t ed) .   We so hol d because 

t her e was suf f i c i ent  t est i mony at  t r i al  t hat  suppor t s t he 

concl usi on t hat  t he di scover y of  i nf or mat i on r el at ed t o bot h of  

t he di sput ed char ges woul d have occur r ed anyway,  not wi t hst andi ng 

t he r esul t s of  t he sear ch.   We al so so concl ude because t he 

                                                 
9 As we have not ed pr evi ousl y,  t he f i r st  ni ne par agr aphs of  

t he sear ch war r ant  al l owed f or  mor e t o be sei zed t han LaCount  
asser t s.   The ev i dence t hat  l ed t o t he char ges on t he di sput ed 
count s f i t s  wi t hi n t he war r ant ' s l anguage.   For  exampl e,  on t he 
t hef t  by bai l ee char ge r el at i ng t o MTS,  r ecor ds on t hat  
t r ansact i on woul d f i t  under  par agr aph t hr ee ( al l owi ng f or  t he 
sei zur e of  paper  r ecor ds r el at i ng t o t he account s payabl e and 
account s r ecei vabl e r ecor ds of  GP&L)  and par agr aph f i ve 
( al l owi ng f or  t he sei zur e of  comput er i zed equi val ent s of  such 
r ecor ds)  gi ven t hat  GP&L was handl i ng MTS' s payr ol l .   I ndeed,  
t he St at e pr esent ed at  t he pr el i mi nar y hear i ng an account s 
r ecei vabl e document  showi ng cl i ent  checks t hat  MTS del i ver ed t o 
GP&L.  

Fur t her mor e,  par agr aphs one t hr ough f i ve aut hor i zed t he 
sei zur e of  paper  and comput er i zed bank and i nvest ment  account s,  
whi ch pr ovi ded document at i on of  t he Nor t hl and pr oper t y deal .   
I ndeed,  t he bank r ecor ds pr oduced by t he St at e at  t r i al  i ncl uded 
a comput er i zed pr i nt out  of  bank deposi t s t hat  i ncl uded wi r e 
t r ansf er s of  $24, 000 and $15, 000 f r om Wi l l s t o GP&L.   Checki ng 
account  st at ement s and r econci l i at i on st at ement s al so pr ovi ded 
evi dence f or  t he secur i t i es f r aud char ge.   The St at e i nt r oduced 
evi dence,  bot h at  t he pr el i mi nar y hear i ng and at  t r i al ,  whi ch 
f i t  wi t hi n t he t er ms of  t he sear ch war r ant .  
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t est i mony of  Wi l l s  and of  Phi l l i p Mi r r  at  t r i al  woul d not  have 

been af f ect ed,  even i f  some of  t he r ecor ds sei zed had been 

suppr essed.  

¶46 I n summar y,  we ar e sat i sf i ed t hat  t he c i r cui t  cour t  

di d not  er r  by al l owi ng i nt o evi dence i t ems t hat  wer e sei zed as 

t he r esul t  of  t he sear ch of  GP&L' s of f i ce,  i ncl udi ng t he 

per sonal  of f i ce of  LaCount .   We ar e sat i sf i ed t hat ,  f or  t he 

r easons di scussed,  t he pol i ce di d not  exceed t he scope of  t he 

sear ch war r ant .   LaCount  f ai l ed t o sat i sf y hi s bur den of  showi ng 

a v i ol at i on of  hi s r i ght s under  t he Four t h Amendment  t o t he 

Uni t ed St at es Const i t ut i on.  

V 

¶47 The f our t h i ssue on r evi ew i s whet her  t he c i r cui t  

cour t ' s  f i ndi ng t hat  LaCount  was a habi t ual  cr i mi nal  v i ol at ed 

hi s r i ght  t o a j ur y t r i al  on t hat  i ssue.   We f i r st  addr ess t he 

st andar d of  r evi ew f or  t hi s i ssue.   Quest i ons of  bot h 

const i t ut i onal  f act  and const i t ut i onal  l aw,  on t he sent ence 

enhancement  i ssue,  ar e r evi ewed de novo.   See Br andmi l l er  v.  

Ar r eol a,  199 Wi s.  2d 528,  536- 37,  544 N. W. 2d 894 ( 1996) .  

¶48 LaCount  c l ai ms t hat  whet her  he had been convi ct ed of  a 

f el ony wi t hi n t he f i ve- year  per i od def i ned f or  pur poses of  t he 

habi t ual  cr i mi nal  penal t y enhancer  i n Wi s.  St at .  § 939. 62( 2)  

shoul d have gone t o t he j ur y bef or e t he c i r cui t  cour t  sent enced 

LaCount  as a habi t ual  cr i mi nal .   LaCount  now cont ends t hat  t her e 

was a f act ual  quest i on as t o what  por t i on of  t he f i ve- year  t i me 

per i od had been t ol l ed by t he t i me LaCount  had ser ved i n act ual  

conf i nement  whi l e ser vi ng a sent ence.   LaCount  al so ar gues t hat  
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a f act ual  f i ndi ng by a c i r cui t  cour t  of  t he dat es t hat  a 

def endant  spent  i n act ual  conf i nement  i n pr i son does not  f i t  

wi t hi n t he nar r ow except i on of  Appr endi  v.  New Jer sey,  530 U. S.  

466,  490 ( 2000) ,  t hat  al l ows a j udge t o det er mi ne t he exi st ence 

of  a pr i or  convi ct i on.   LaCount  f ur t her  cont ends t hat  t he 

St at e' s r el i ance on a pr esent ence r epor t  t o est abl i sh t he dat es 

t hat  LaCount  was i ncar cer at ed was mi spl aced because t hat  r epor t  

was pr oduced by t he execut i ve br anch,  speci f i cal l y,  t he 

Depar t ment  of  Cor r ect i ons,  and,  t her ef or e,  was not  a j udi c i al  

r ecor d.   LaCount  addi t i onal l y ar gues t hat  t he pr esent ence r epor t  

was not  par t  of  a cour t  pr oceedi ng t hat  was desi gned t o 

est abl i sh f act s concl usi vel y,  such as a j ur y t r i al  or  a pl ea 

col l oquy.  

¶49 Under  Wi sconsi n l aw,  a convi ct ed def endant  i s subj ect  

t o a r epeat  of f ender  sent ence enhancement ,  i f  t hat  def endant  i s 

" convi ct ed of  a f el ony dur i ng t he 5- year  per i od i mmedi at el y 

pr ecedi ng t he commi ssi on of  t he cr i me f or  whi ch [ he or  she]  

pr esent l y i s bei ng sent enced .  .  .  . "   Wi s.  St at .  § 939. 62( 2) .   

When comput i ng t he r el evant  f i ve- year  per i od,  t he t i me t hat  t he 

def endant  " spent  i n act ual  conf i nement  ser vi ng a cr i mi nal  

sent ence shal l  be excl uded. "   I d.  

¶50 The St at e cont ends t hat  LaCount  was pr oper l y sent enced 

as a r epeat  of f ender  on count  ni ne because t he ci r cui t  cour t  

coul d const i t ut i onal l y det er mi ne t hat  LaCount ' s pr i or  f el ony 

convi ct i ons came wi t hi n t he f i ve- year  t i me per i od f or  sent ence 

enhancement  pur poses.   The St at e c l ai ms t hat  when,  as her e,  t he 

pr esent ence r epor t  cont ai ns t he dat es of  a def endant ' s act ual  
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conf i nement  i n pr i son on pr i or  convi ct i ons,  any di sput ed f act  

about  a pr i or  convi ct i on i s not  " t oo f ar  r emoved f r om t he 

concl usi ve s i gni f i cance of  a pr i or  j udi c i al  r ecor d"  t o sat i sf y  

t he r equi r ement s of  Shepar d v.  Uni t ed St at es,  544 U. S.  13,  25 

( 2005) .   The St at e al so c i t es Peopl e v.  Mat t hews,  842 N. E. 2d 

150,  159 ( I l l .  App.  Ct .  2005) ,  whi ch hel d t hat  i t  i s  pr oper  f or  

a sent enci ng cour t  t o use a pr esent ence r epor t  f or  f act s 

concer ni ng a pr i or  convi ct i on.   Fur t her mor e,  t he St at e ar gues 

t hat  t he appl i cabi l i t y  of  LaCount ' s pr i or  convi ct i on f or  

pur poses of  t he penal t y enhancer  was obvi ous on t he sur f ace of  

t he exi st i ng j udi c i al  r ecor d.   The pr esent ence r epor t  cont ai ned 

i nf or mat i on showi ng t hat  LaCount ' s ear l i est  possi bl e el i gi bi l i t y  

f or  r el ease f r om pr i son had t o be at  l east  s i x mont hs af t er  hi s 

sent enci ng dat e of  November  12,  1993,  whi ch woul d be May 12,  

1994.   As a r esul t ,  t he St at e asser t s t hat ,  even i f  he had been 

r el eased f r om pr i son on par ol e on May 12,  1994,  and even i f  

LaCount  had never  r et ur ned t o pr i son,  he woul d have commi t t ed 

count  ni ne wi t hi n f i ve year s of  hi s r el ease.   Accor di ngl y,  

LaCount ' s convi c t i on on count  ni ne necessar i l y  came wi t hi n t he 

f i ve- year  qual i f y i ng per i od i mmedi at el y pr ecedi ng t he commi ssi on 

of  t he cr i me of  secur i t i es f r aud,  whi ch i s al l eged t o have 

occur r ed bet ween Mar ch and Apr i l  of  1999.   The St at e al so ar gues 

t hat ,  even i f  er r or  occur r ed,  i t  was har ml ess because t he 

f ai l ur e t o submi t  such a sent enci ng f act or  t o a j ur y i s not  

st r uct ur al  er r or .  

¶51 LaCount  r el i es on Appr endi ,  530 U. S.  at  466,  t o ar gue 

t hat  a j ur y shoul d have det er mi ned i f  t he f i ve- year  t i me per i od,  
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f or  pur poses of  Wi s.  St at .  § 939. 62( 2) ,  was t ol l ed by t he t i me 

LaCount  ser ved i n act ual  conf i nement .   I n Appr endi ,  t he Cour t  

st at ed,  " Ot her  t han t he f act  of  a pr i or  convi ct i on,  any f act  

t hat  i ncr eases t he penal t y f or  a cr i me beyond t he pr escr i bed 

st at ut or y maxi mum must  be submi t t ed t o a j ur y,  and pr oved beyond 

a r easonabl e doubt . "   I d.  at  490.   The Uni t ed St at es Supr eme 

Cour t  hel d t hat  t he st at ut or y maxi mum f or  Appr endi  pur poses was 

t he maxi mum sent ence t hat  a t r i al  cour t  j udge coul d i mpose,  i f  

t he def endant  wer e puni shed based on t he f act s t hat  wer e 

r ef l ect ed i n t he j ur y ' s ver di ct  al one.   I d.  at  483.   I n Bl akel y,  

t he Uni t ed St at es Supr eme Cour t  r ei t er at ed t hi s hol di ng and 

concl uded t hat  a t r i al  cour t  j udge coul d not  f i nd,  f or  pur poses 

of  a sent ence enhancement ,  t hat  a def endant  act ed wi t h 

del i ber at e cr uel t y.   Bl akel y v.  Washi ngt on,  542 U. S.  296,  303- 04 

( 2004) .   Such a f i ndi ng had t o be made by a j ur y.   I d.   The 

Cour t  hel d t hat  t he r el evant  st at ut or y maxi mum was " not  t he 

maxi mum sent ence [ t hat ]  a j udge may i mpose af t er  f i ndi ng 

addi t i onal  f act s,  but  t he maxi mum [ sent ence t hat  t he j udge]  may 

i mpose wi t hout  any addi t i onal  f i ndi ngs. "   I d.  ( emphasi s i n 

or i gi nal ) .  

¶52 Bot h Appr endi  and Bl akel y wer e l i mi t ed r ecent l y by t he 

Uni t ed St at es Supr eme Cour t  i n i t s Shepar d deci s i on.   Shepar d,  

544 U. S.  at  13.   Ther e,  t he Uni t ed St at es Supr eme Cour t  deal t  

wi t h whet her  t he def endant ' s pr i or  convi ct i ons wer e " gener i c 

bur gl ar y"  of f enses t hat  woul d al l ow t he def endant ' s sent ence t o 

be r ai sed t o t he 15- year  mi ni mum sent ence r equi r ed of  f el ons i n 

possessi on of  f i r ear ms under  t he Ar med Car eer  Cr i mi nal  Act  
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( ACCA) .   I d.  at  16- 17.   The pr osecut i on ur ged t he Uni t ed St at es 

Di st r i ct  Cour t  f or  t he Di st r i c t  of  Massachuset t s t o r evi ew 

pol i ce r epor t s " as a way of  t el l i ng whet her  Shepar d' s gui l t y 

pl eas went  t o gener i c bur gl ar i es[ , ] "  when a pl ea col l oquy 

t r anscr i pt ,  a wr i t t en pl ea agr eement  pr esent ed t o t he cour t ,  or  

a compar abl e r ecor d of  f i ndi ngs of  f act  t hat  t he def endant  

adopt ed upon ent er i ng hi s or  her  pl ea wer e not  avai l abl e t o gi ve 

such i nf or mat i on.   I d.  at  17- 20.   The Uni t ed St at es Di st r i ct  

Cour t  r ef used t o use pol i ce r epor t s,  and i t  decl i ned t o i mpose 

t he 15- year  st at ut or y mi ni mum.   I d.  at  17- 18.   The Uni t ed St at es 

Supr eme Cour t  agr eed wi t h t he di st r i ct  cour t  and hel d t hat  t r i al  

cour t s coul d not  ut i l i ze pol i ce r epor t s when maki ng a deci s i on 

on whet her  a pr i or  of f ense was a " gener i c bur gl ar y"  under  t he 

ACCA.   I d.  at  19.   However ,  t he Supr eme Cour t  hel d t hat  " gui l t y 

pl eas may est abl i sh ACCA pr edi cat e of f enses .  .  .  . "   I d.   The 

Supr eme Cour t  f ur t her  hel d:  
 
[ T] o det er mi ne whet her  a [ pr i or ]  pl ea of  gui l t y t o 
bur gl ar y def i ned by a nongener i c st at ut e necessar i l y  
admi t t ed el ement s of  t he gener i c of f ense [ t o be used 
f or  sent ence enhancement ]  i s  l i mi t ed t o t he t er ms of  
t he char gi ng document ,  t he t er ms of  a pl ea agr eement  
or  t r anscr i pt  of  col l oquy bet ween j udge and def endant  
i n whi ch t he f act ual  basi s f or  t he pl ea was conf i r med 
by t he def endant ,  or  t o some compar abl e j udi c i al  
r ecor d of  t hi s i nf or mat i on.  

I d.  at  26.   The Shepar d deci s i on r el axed t he hol di ngs of  bot h 

Appr endi  and Bl akel y,  so t hat ,  when Shepar d and Appr endi  ar e 

r ead t oget her ,  a t r i al  cour t  j udge,  r at her  t han a j ur y,  i s  

al l owed t o det er mi ne t he appl i cabi l i t y  of  a def endant ' s pr i or  

convi ct i on f or  sent ence enhancement  pur poses,  when t he necessar y 
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i nf or mat i on concer ni ng t he pr i or  convi ct i on can be r eadi l y 

det er mi ned f r om an exi st i ng j udi c i al  r ecor d.  

¶53 We f ur t her  not e t hat  t hi s cour t  r ecent l y hel d t hat  a 

pr esent ence r epor t ,  whi ch l i s t ed t he def endant ' s  cr i me and hi s  

or  her  dat e of  convi ct i on,  was suf f i c i ent  t o " const i t ut e an 

of f i c i al  r epor t  t hat  woul d ser ve as pr i ma f aci e pr oof  of  

habi t ual  cr i mi nal i t y"  f or  pur poses of  a penal t y- enhancement  

st at ut e.   St at e v.  Bonds,  2006 WI  83,  ¶48,  292 Wi s.  2d 344,  717 

N. W. 2d 133.   We ar e sat i sf i ed t hat  t he same i s t r ue i n t he 

pr esent  case,  because t he pr esent ence r epor t  l i s t ed LaCount ' s 

per i od of  act ual  conf i nement  on t he pr i or  convi ct i on i n 

quest i on. 10  We ar e sat i sf i ed t hat  t he pr esent ence r epor t ,  

combi ned wi t h t he cer t i f i ed j udgment  of  convi ct i on,  was a 

j udi c i al  r ecor d,  not  an execut i ve br anch r ecor d,  even t hough i t  

was pr epar ed by t he Wi sconsi n Depar t ment  of  Cor r ect i ons.   As a 

r esul t ,  we ar e sat i sf i ed t hat  t he c i r cui t  cour t ' s  f i ndi ng t hat  

LaCount  was a habi t ual  cr i mi nal  di d not  v i ol at e LaCount ' s r i ght  

t o a j ur y t r i al ,  because t he r el evant  i nf or mat i on coul d be 

r eadi l y det er mi ned f r om a j udi c i al  r ecor d,  her e t he pr esent ence 

r epor t .  
                                                 

10 At  sent enci ng,  when t he ci r cui t  cour t  j udge asked whet her  
LaCount ' s counsel  had any cor r ect i ons t o t he pr esent ence r epor t ,  
LaCount ' s counsel  st at ed,  " Any cor r ect i ons ar e made i n our  
sent enci ng memor andum. "   I n t he sent enci ng memor andum,  LaCount ' s 
counsel  di d not  al l ege t hat  t her e wer e any er r or s i n t he dat es 
of  LaCount ' s act ual  conf i nement ,  as r epor t ed i n t he pr esent ence 
r epor t .   I ndeed,  af t er  pr eser vi ng hi s obj ect i on on t he need f or  
a j ur y,  and not  a j udge,  t o make t he det er mi nat i on as t o when 
LaCount  was act ual l y conf i ned f or  sent ence enhancement  pur poses,  
LaCount  " chose not  t o cont est  t he St at e' s manner  of  pr ovi ng t he 
dat es"  of  LaCount ' s act ual  conf i nement .  
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¶54 Fur t her mor e,  t he St at e ar gues,  and we agr ee,  t hat ,  

even i f  t he c i r cui t  cour t  had er r ed on t hi s i ssue,  t he er r or  

woul d have been har ml ess beyond a r easonabl e doubt .   The Uni t ed 

St at es Supr eme Cour t  r ecent l y hel d t hat  t he " [ f ] ai l ur e t o submi t  

a sent enci ng f act or  t o t he j ur y,  l i ke [ t he]  f ai l ur e t o submi t  an 

el ement  t o t he j ur y,  i s  not  st r uct ur al  er r or . " 11  Washi ngt on v.  

                                                 
11 Recuenco " was convi ct ed of  assaul t  i n t he second degr ee 

based on t he j ur y ' s f i ndi ng t hat  he assaul t ed hi s wi f e ' wi t h a 
deadl y weapon. ' "   Washi ngt on v.  Recuenco,  126 S.  Ct .  2546,  2549 
( 2006) .   Whi l e t he deadl y weapon i n quest i on was a f i r ear m,  t he 
j ur y di d not  make a f act ual  f i ndi ng t hat  t he weapon was a 
f i r ear m.   I d.   The st at e " t r i al  cour t  appl i ed a 3- year  f i r ear m 
enhancement  t o [ Recuenco' s]  sent ence based on i t s own f act ual  
f i ndi ngs, "  whi ch v i ol at ed Bl akel y v.  Washi ngt on,  542 U. S.  296,  
303 ( 2004)  ( hol di ng t hat  " t he ' st at ut or y maxi mum'  f or  Appr endi  
pur poses i s t he maxi mum sent ence a j udge may i mpose sol el y on 
t he basi s of  t he f act s r ef l ect ed i n t he j ur y  ver di ct  or  admi t t ed 
by t he def endant . " ) .   Recuenco,  126 S.  Ct .  at  2549 ( emphasi s 
omi t t ed) .   The f i r ear m was pr esent  dur i ng t he assaul t ,  but  i t  
was not  act ual l y  used t o commi t  t he assaul t .   I d.   The j ur y was 
not  asked whet her  t he gun was used i n t he assaul t ,  onl y whet her  
Recuenco was ar med wi t h a f i r ear m at  t he t i me.   I d.   The j ur y  
answer ed t hat  quest i on i n t he af f i r mat i ve,  and t he j udge 
i ndependent l y appl i ed t he t hr ee- year  f i r ear m sent ence 
enhancement ,  as opposed t o t he one- year  deadl y weapon sent ence 
enhancement .   I d.   
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Recuenco,  126 S.  Ct .  2546,  2553 ( 2006) .   As a r esul t ,  a har ml ess 

er r or  anal ysi s i s appl i cabl e i f  t he er r or  t hat  LaCount  c l ai ms i n 

t he pr esent  case occur r ed.   I d.  

¶55 I t  i s  i mpor t ant  t o not e t hat  LaCount  does not  al l ege 

t hat  t he c i r cui t  cour t  r eached an er r oneous concl usi on on t hi s 

i ssue.   LaCount  of f er ed no evi dence bef or e t he c i r cui t  cour t  t o 

r ef ut e t he St at e' s c l ai m on r epeat er  enhancement .   LaCount  di d 

not ,  nor  does he now,  c l ai m t hat  t he St at e' s i nf or mat i on was 

wr ong.   I nst ead,  LaCount  al l eges onl y t hat  t he c i r cui t  cour t  

used an i mpr oper  pr ocedur e because t he ci r cui t  cour t  di d not  

al l ow a j ur y t o det er mi ne whet her  t he sent ence enhancement  

i nf or mat i on was cor r ect  and appl i cabl e.  

¶56 I ndeed,  t he c i r cui t  cour t  pr oper l y used,  f or  r epeat er  

enhancement  pur poses,  a cer t i f i ed copy of  LaCount ' s pr evi ous 

f el ony convi ct i ons of  November  12,  1993.   Because of  Wi s.  St at .  

§ 304. 06( 1) ( b) ,  r egar dl ess of  t he exact  sent ence t hat  LaCount  

                                                                                                                                                             
Gi ven t hat  t he t r i al  cour t  coul d not  have subj ect ed 

Recuenco " t o a f i r ear m enhancement  based onl y on t he j ur y ' s 
f i ndi ng t hat  [ Recuenco]  was ar med wi t h a ' deadl y weapon, '  t he 
St at e conceded bef or e t he Supr eme Cour t  of  Washi ngt on t hat  a 
Si xt h Amendment  v i ol at i on occur r ed under  Bl akel y. "   I d.   
However ,  t he St at e r equest ed t hat  t he Supr eme Cour t  of  
Washi ngt on f i nd t he Bl akel y er r or  was har ml ess and af f i r m t he 
sent ence.   I d.  at  2550.   However ,  t he Supr eme Cour t  of  
Washi ngt on hel d t hat  such er r or s wer e st r uct ur al  er r or s,  and,  
t her ef or e,  wer e not  subj ect  t o a har ml ess er r or  anal ysi s.   I d.   
The Uni t ed St at es Supr eme Cour t  r ever sed t he Supr eme Cour t  of  
Washi ngt on.   I d.  at  2553.   The Uni t ed St at es Supr eme Cour t  hel d 
t hat  t he " [ f ] ai l ur e t o submi t  a sent enci ng f act or  t o t he j ur y,  
l i ke [ t he]  f ai l ur e t o submi t  an el ement  t o t he j ur y,  i s  not  
st r uct ur al  er r or . "   I d.   As a r esul t ,  a har ml ess er r or  anal ysi s 
was appl i cabl e and avai l abl e i n such cases.   I d.  
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had r ecei ved on t hat  pr evi ous f el ony convi ct i on,  t he ear l i est  

dat e t hat  LaCount  woul d have been el i gi bl e t o have been r el eased 

f r om conf i nement  on di scr et i onar y par ol e woul d have been si x  

mont hs af t er  t he convi ct i on dat e of  November  12,  1993,  whi ch 

woul d have been May 12,  1994.   Gi ven t hat  LaCount ' s secur i t i es 

f r aud convi ct i on was based on hi s conduct  i n Mar ch and Apr i l  of  

1999,  t he pr esent ence r epor t ,  whi ch was an ex i st i ng j udi c i al  

r ecor d,  showed on i t s f ace t hat  even i f  LaCount  act ual l y had 

been r el eased f r om pr i son on par ol e on May 12,  1994,  and never  

r et ur ned t o pr i son,  LaCount  woul d have commi t t ed t he secur i t i es 

f r aud i n quest i on her e wi t hi n f i ve year s of  such r el ease.   The 

pr esent ence r epor t  l i s t ed LaCount ' s dat es of  act ual  conf i nement  

on t he pr evi ous f el ony,  whi ch el i mi nat ed any possi bi l i t y  of  

er r or  on t he ci r cui t  cour t ' s  par t .   As a r esul t ,  t he c i r cui t  

cour t  di d not  have t o submi t  t hi s i ssue t o t he j ur y.  

¶57 I n summar y,  we hol d t hat  t he c i r cui t  cour t ' s  f i ndi ng 

t hat  LaCount  was a habi t ual  cr i mi nal  di d not  v i ol at e LaCount ' s 

r i ght  t o a j ur y t r i al .  

VI  

¶58 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   Doi ng 

so,  we hol d as f ol l ows:  f i r st ,  t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n admi t t i ng t he exper t  

opi ni on t est i mony of  At t or ney Davi d Cohen t hat  LaCount  had 

engaged i n a secur i t i es t r ansact i on;  second,  t hat  t he evi dence 

pr esent ed at  t r i al  was suf f i c i ent  t o suppor t  LaCount ' s 

convi ct i on f or  secur i t i es f r aud;  t hi r d,  t hat  t he c i r cui t  cour t  

di d not  er r  by al l owi ng i nt o evi dence t he r esul t s of  t he sear ch 
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of  GP&L' s of f i ce;  and,  f our t h,  t hat  t he c i r cui t  cour t ' s  f i ndi ng 

t hat  LaCount  was a habi t ual  cr i mi nal  di d not  v i ol at e LaCount ' s 

r i ght  t o a j ur y t r i al  on t hat  i ssue.   We,  t her ef or e,  af f i r m t he 

deci s i on of  t he cour t  of  appeal s,  and,  t hus,  t he convi ct i ons of  

Loui s H.  LaCount .  

By the Court.—Af f i r med.  
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¶59 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  t he c i r cui t  cour t  di d not  er r  i n admi t t i ng 

exper t  t est i mony and t hat  t her e was suf f i c i ent  evi dence 

pr esent ed t o suppor t  LaCount ' s f r aud convi ct i on.  I  al so agr ee 

wi t h t he maj or i t y t hat  t he c i r cui t  cour t  di d not  er r  by al l owi ng 

i nt o evi dence t he r esul t s of  t he sear ch of  GP&L' s of f i ce and 

t hat  LaCount ' s r i ght  t o a j ur y t r i al  was not  v i ol at ed.  I  wr i t e 

separ at el y,  however ,  because I  di sagr ee wi t h t he maj or i t y ' s 

di scussi on r egar di ng t he sei zur e of  document s out si de t he scope 

of  t he sear ch war r ant .  

¶60 The maj or i t y cor r ect l y st at es t hat  i t  i s  LaCount ' s 

bur den t o show t hat  hi s Four t h Amendment  r i ght s wer e v i ol at ed by 

a sear ch.  St at e v.  Whi t r ock,  161 Wi s.  2d 960,  972,  468 

N. W. 2d 696 ( 1991) ;  Rakas v.  I l l i noi s,  439 U. S.  128,  131 n. 1 

( 1978) .  LaCount  has t he bur den of  est abl i shi ng t hat  he had a 

r easonabl e expect at i on of  pr i vacy by a pr eponder ance of  

evi dence.  St at e v.  Or t a,  2003 WI  App 93,  ¶11,  264 Wi s.  2d 765,  

663 N. W. 2d 358.  As t he maj or i t y not es,  LaCount  has ut t er l y 

f ai l ed t o est abl i sh t hat  any par t i cul ar  pi ece of  evi dence was 

sei zed f r om hi s per sonal  of f i ce as opposed t o bei ng sei zed f r om 

anot her  pl ace i n GP&L' s of f i ces.  He has t her ef or e f ai l ed t o 

est abl i sh t hat  he had a r easonabl e expect at i on of  pr i vacy i n any 

r ecor d.   

¶61 Case cl osed.  

¶62 Rat her  t han endi ng i t s i nqui r y wi t h t he det er mi nat i on 

t hat  LaCount  has f ai l ed t o meet  hi s bur den,  t he maj or i t y makes 

sever al  unnecessar y and pr obl emat i c det er mi nat i ons:   
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¶63 Fi r st ,  t he maj or i t y ' s det er mi nat i on t hat  t he gener al  

pr emi ses war r ant  aut hor i zed t he of f i cer s t o t ake f i l es t hat  wer e 

not  i ncl uded i n t he sear ch war r ant  i s based on t he cl ai m t hat  

t he f ur ni shi ngs of  hi s of f i ce wer e " pl ausi bl e r ecept acl es of  t he 

obj ect s of  t he sear ch. "  Maj or i t y  op. ,  ¶39.  I t  r el i es on St at e v.  

Andr ews,  201 Wi s.  2d 383,  389,  549 N. W. 2d 210 ( 1996) .  However ,  

t he i ssue i n Andr ews was whet her  t he bel ongi ngs of  a v i s i t or  

coul d be sear ched dur i ng t he execut i on of  a gener al  pr emi ses 

war r ant ,  not  whet her  a per sonal  of f i ce coul d be sear ched,  and 

f i l es not  speci f i ed by t he war r ant  coul d be sei zed,  pur suant  t o 

a gener al  pr emi ses war r ant .  I d.  at  388.   

¶64 The r ul e empl oyed i n Andr ews was t hat  wher e a war r ant  

aut hor i zes a pr emi ses sear ch,  i t  al l ows f or  t he sear ch of  

" c l oset s,  chest s,  dr awer s,  and cont ai ner s"  wi t hi n t he pr emi ses.  

I d.  at  390 ( quot i ng Uni t ed St at es v.  Ross,  456 U. S.  798,  820- 21 

( 1982) ) .  That  r ul e t el l s  us not hi ng about  whet her  document s 

sei zed ar e beyond t he scope of  t he war r ant .  

¶65 Second,  t he maj or i t y det er mi nes t hat  t he sear ch 

war r ant  al l owed f or  t he sei zur e of  al l  of  GP&L' s busi ness 

r ecor ds because t her e was pr obabl e cause t o bel i eve t hat  t her e 

was a " per vasi ve scheme t o def r aud. "  I t  r el i es on St at e v.  

DeSmi dt ,  i n whi ch t hi s cour t  det er mi ned t hat  t he br eadt h of  a 

sear ch war r ant  expl i c i t l y  aut hor i z i ng t he sei zur e of  al l  

busi ness r ecor ds was suppor t ed by pr obabl e cause.  155 

Wi s.  2d 119,  129,  454 N. W. 2d 780 ( 1990) .  DeSmi dt ,  however ,  i s  

i nappl i cabl e,  as i t  concer ned whet her  a sear ch war r ant  was 

i t sel f  t oo br oad.   The i ssue i n t hi s case i s whet her  r ecor ds 
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sei zed go beyond t he scope of  t he war r ant ,  whi ch i s al t oget her  

di st i nct  f r om DeSmi dt .  

¶66 Addi t i onal l y,  t he maj or i t y ' s asser t i on t hat  t her e was 

pr obabl e cause t o bel i eve t hat  t her e was a per vasi ve scheme t o 

def r aud i s unsuppor t ed.  Typi cal l y an ar gument  f or  t he exi st ence 

of  pr obabl e cause descr i bes par t i cul ar  f act s under wr i t i ng a 

det er mi nat i on of  pr obabl e cause.  The maj or i t y adduces not hi ng i n 

t hi s r egar d.  What  i s t he f act ual  basi s f or  t he pr obabl e cause 

det er mi nat i on t hat  t her e was a per vasi ve scheme t o def r aud? The 

maj or i t y does not  t el l  us.  

¶67 Thi r d,  t he maj or i t y concl udes t hat  even i f  t her e was a 

v i ol at i on of  LaCount ' s Four t h Amendment  r i ght s ,  t he c i r cui t  

cour t ' s  f ai l ur e t o suppr ess evi dence i s har ml ess.  I t  expl ai ns 

t hat  " t her e was suf f i c i ent  t est i mony at  t r i al  t hat  suppor t s t he 

concl usi on t hat  t he di scover y of  i nf or mat i on r el at ed t o bot h of  

t he di sput ed char ges woul d have occur r ed .  .  .  not wi t hst andi ng 

t he r esul t s of  t he sear ch"  and t hat  Wi l l s ' s and Mi r r ' s  t est i mony 

suppor t s t he convi ct i on.  Maj or i t y op. ,  ¶45.   

¶68 A det er mi nat i on of  har ml ess er r or  r equi r es an 

exami nat i on of  f act s sur r oundi ng t he di scover y of  i nf or mat i on 

and t he evi dence pr esent ed t o t he j ur y.  Wi t hout  such an 

exami nat i on i t  i s  uncl ear  whet her  t he i nf or mat i on r egar di ng t he 

di sput ed char ges woul d have been di scover ed.   I n ot her  wor ds,  

what  i nf or mat i on acqui r ed wi t hi n t he bounds of  t he Four t h 

Amendment  woul d have l ed t o t he di scover y of  t he i nf or mat i on? 

Absent  an exami nat i on of  t he f act s,  I  cannot  agr ee t hat  a 

f ai l ur e t o suppr ess i s har ml ess.  
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¶69 For  t he r easons set  f or t h,  I  cannot  j oi n t hese 

unnecessar y and pr obl emat i c det er mi nat i ons r egar di ng t he sei zur e 

of  document s out si de t he scope of  t he sear ch war r ant .  

Accor di ngl y,  I  r espect f ul l y concur .  

¶70 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce LOUI S B.  BUTLER,  JR.  j oi n t hi s 

concur r ence.  
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¶71 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   The j ur y 

convi ct ed Loui s LaCount  of  commi t t i ng secur i t i es f r aud i n 

v i ol at i on of  Wi s.  St at .  § 551. 41 by maki ng f al se r epr esent at i ons 

whi l e sel l i ng John Wi l l s an " i nvest ment  cont r act . "   An 

" i nvest ment  cont r act "  i s  i dent i f i ed as a t ype of  secur i t y i n 

Wi s.  St at .  § 551. 02( 13) ( a) . 1  A wi t ness f or  t he St at e,  At t or ney 

Davi d Cohen of  t he Wi sconsi n Depar t ment  of  Fi nanci al  

I nst i t ut i ons,  was per mi t t ed,  at  t r i al ,  t o def i ne " i nvest ment  

cont r act "  and t o t est i f y t hat  t he t r ansact i on bet ween LaCount  

and Wi l l s was " consi st ent  wi t h"  an i nvest ment  cont r act .   The 

ci r cui t  cour t  al so def i ned " i nvest ment  cont r act "  when i t  

i nst r uct ed t he j ur y.   I n or der  t o f i nd t hat  LaCount  sol d a 

secur i t y,  an el ement  of  t he cr i me of  secur i t i es f r aud,  t he j ur y 

was r equi r ed t o f i nd t hat  LaCount  sol d Wi l l s an i nvest ment  

cont r act .    

¶72 I  j oi n t he maj or i t y opi ni on,  but  I  wr i t e separ at el y t o 

poi nt  out  t he f ol l owi ng:   ( 1)  i t  was an er r oneous exer ci se of  

di scr et i on t o per mi t  an exper t  wi t ness,  Cohen,  t o def i ne 

" i nvest ment  cont r act , "  whi ch i s  a l egal  t er m of  ar t ,  because 

expl ai ni ng t he l aw t o t he j ur y i s t he excl usi ve pr ovi nce of  t he 

                                                 
1 Wi sconsi n St at .  § 551. 02( 13) ( a)  pr ovi des i n r el evant  par t :  

" Secur i t y"  means any st ock;  t r easur y st ock;  not e;  
bond;  debent ur e;  evi dence of  i ndebt edness;  shar e of  
benef i c i al  i nt er est  i n a busi ness t r ust ;  cer t i f i cat e 
of  i nt er est  or  par t i c i pat i on i n any pr of i t  shar i ng 
agr eement ;  col l at er al  t r ust  cer t i f i cat e;  pr e-
or gani zat i on subscr i pt i on;  t r ansf er abl e shar e;  
i nvest ment  cont r act .  
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ci r cui t  cour t ;  ( 2)  i t  was al so an er r oneous exer ci se of  

di scr et i on t o per mi t  Cohen t o t est i f y t hat  LaCount  commi t t ed an 

el ement  of  t he cr i me——her e,  t he sal e of  a secur i t y i n t he f or m 

of  an i nvest ment  cont r act .   However ,  because I  al so concl ude 

t hat  t he c i r cui t  cour t ' s  er r or s wer e har ml ess,  a new t r i al  i s  

not  war r ant ed.   Accor di ngl y,  I  r espect f ul l y concur .    

I .   BACKGROUND 

¶73 A key quest i on i n LaCount ' s t r i al  was whet her  he sol d 

Wi l l s  a " secur i t y, "  as t hat  t er m i s def i ned by Wi sconsi n l aw.   

I t  was t he St at e' s t heor y t hat  LaCount  sol d Wi l l s  an " i nvest ment  

cont r act , "  whi ch i s a t ype of  secur i t y.   Wi s.  St at .  

§ 551. 02( 13) ( a) .   At  t r i al ,  LaCount  t est i f i ed t hat  he di d not  

of f er  an i nvest ment  t o Wi l l s  i nvol v i ng Nor t hl and Tur key Far ms or  

t ake any money f r om hi m.   Bef or e us,  LaCount  mai nt ai ns t hat  he 

mer el y f aci l i t at ed a j oi nt  vent ur e.  

¶74 The backgr ound of  t hi s case i s set  out  by t he maj or i t y 

opi ni on. 2  However ,  r el ayi ng mor e of  t he r ecor d i s hel pf ul  t o my 

assessment  of  Cohen' s t est i mony r el at i ve t o t he l aw t hat  was 

appl i ed t o LaCount ' s conduct .   Cohen was asked and answer ed as 

f ol l ows:   

Q.  .  .  .   Li ke one of  t he t hi ngs you ment i oned 
al r eady was a st ock.   I s  t hat  an i nvest ment  
cont r act ? 

A.  Yes.   I  mean i nvest ment  cont r act  i s  a ver y,  ver y  
br oad cat egor y.   I t  basi cal l y cover s ever yt hi ng.   
You l abel  somet hi ng l i ke st ock and not es because 
you can f i gur e out  what  t hose ar e,  but  an 
i nvest ment  cont r act  i s  basi cal l y what  you can' t  
f i gur e out  you cal l  an i nvest ment  cont r act .   I t  

                                                 
2 Maj or i t y op. ,  ¶¶5–14.  
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cover s ever yt hi ng,  you know,  i ncl udi ng t he 
st ocks,  t he not es,  and t hen what ever  el se we 
can' t  t hi nk of  because we j ust ,  you know—— 

.  .  .  .  

Q.  Di d you r evi ew any document s i n connect i on wi t h 
t hi s case i nvol v i ng Mr .  Loui s LaCount ? 

A.  Yes,  I  di d.  

Q.  Do you r ecal l  what  k i nd of  document s you 
r evi ewed?   

A.  I  l ooked at  st at ement s made by t he i nvest or .   I  
l ooked at  t est i mony.   I  l ooked at  some bank 
r ecor ds,  t he cour t  f i l es,  and I ' m t r y i ng t o t hi nk 
what  el se.  

Q.  Any ot her  k i nd of  l egal  document s l i ke mor t gage 
assi gnment s? 

A.  I  l ooked at  some mor t gage assi gnment s.   We l ooked 
at  some t hi ngs of f  of  CCAP.   We l ooked at ,  was 
i t ,  bank r ecor ds I  t hi nk t hat  was.  

.  .  .  .  

Q.  And based on t he document s t hat  you i ndi cat ed 
t hat  you r evi ewed,  ar e you awar e t hat  Mr .  Wi l l s 
i nvest ed some si xt y- f our  t o s i xt y- ni ne t housand 
dol l ar s wi t h Mr .  Loui s LaCount  t o acqui r e some 
r eal  est at e i n Nor t hl and Tur key Far ms? 

.  .  .  .  

A.  Accor di ng t o t he document s I  have i n t he f i l e,  
yes.   That  i s I ' m awar e of  t hat ,  yes.  

Q.  And when you r evi ewed t hose document s,  what  el se 
di d you l ear n t hr ough t hose document s about  t he 
f act s of  t hi s case? 

.  .  .  .  

A.  Wel l ,  I  l ear ned about  t he i nvest ment ,  I  l ear ned 
about  what  hi s expect at i ons wer e when he handed 
over  t he money,  and I  t hi nk t hat ' s——what  el se——
and t o some degr ee what  t he backgr ound was as t o 
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t he t r ut hf ul ness of  what  he was t ol d or  wasn' t  
t ol d at  t hat  t i me.  

Q.  Based upon your  t r ai ni ng and exper i ence as wel l  
as your  knowl edge of  t hose f act s t hat  you 
l ear ned,  ar e t he t hi ngs t hat  you l ear ned about  
t hi s Wi l l s- LaCount  t r ansact i on consi st ent  wi t h an 
i nvest ment  cont r act ? 

A.  Yes.  

¶75 I n i t s i nst r uct i ons t o t he j ur y i n r egar d t o t he 

secur i t i es f r aud f or  whi ch LaCount  was t r i ed,  t he c i r cui t  cour t  

i nst r uct ed,  i n r el evant  par t :  

Bef or e you may f i nd t he def endant  gui l t y of  t hi s 
of f ense,  t he St at e must  pr ove by evi dence whi ch 
sat i sf i es you beyond a r easonabl e doubt  t hat  t he 
f ol l owi ng t hr ee el ement s wer e pr esent .  

 Fi r st ,  t he i t em sol d was a secur i t y as def i ned by 
Wi sconsi n l aw.   An i nvest ment  cont r act  t hat  meet s t he 
f ol l owi ng def i ni t i on i s a secur i t y.  

 An i nvest ment  cont r act  i s  any i nvest ment  i n a 
common ent er pr i se wi t h t he expect at i on of  pr of i t  t o be 
del i ver ed t hr ough t he essent i al  manager i al  ef f or t s of  
someone ot her  t han t he i nvest or .   A " common 
ent er pr i se"  means an ent er pr i se i n whi ch t he f or t unes 
of  t he i nvest or  ar e t i ed t o t he ef f ect i veness of  t he 
ef f or t s of  t hose seeki ng t he i nvest ment  [ or ]  of  a 
t hi r d par t y.   I f  an i nvest or  uses hi s own ef f or t s t o 
achi eve a pr of i t ,  r at her  t han r el y i ng on t he ef f or t s 
of  a pr omot er  or  t hi r d par t y,  t he i nvest ment  does not  
const i t ut e a secur i t y.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶76 Whet her  t o admi t  evi dence i s  a deci s i on commi t t ed t o 

t he sound di scr et i on of  t he c i r cui t  cour t .   St at e v.  Fr ankl i n,  

2004 WI  38,  ¶6,  270 Wi s.  2d 271,  677 N. W. 2d 276.   We wi l l  not  

over t ur n a di scr et i onar y det er mi nat i on of  a c i r cui t  cour t ,  i f  

t he cour t  consi der ed t he r el evant  f act s and appl i ed t he pr oper  
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st andar d of  l aw.   Rodak v.  Rodak,  150 Wi s.  2d 624,  631,  442 

N. W. 2d 489 ( Ct .  App.  1989) .   Appl y i ng an i ncor r ect  l egal  

st andar d i s an er r oneous exer ci se of  di scr et i on.   St at e v.  

Car l son,  2003 WI  40,  ¶24,  261 Wi s.  2d 97,  661 N. W. 2d 51.    

¶77 We i ndependent l y r evi ew whet her  an er r oneous exer ci se 

of  di scr et i on i s har ml ess.   See St at e v.  Mayo,  2007 WI  78,  ¶47,  

301 Wi s.  2d 642,  734 N. W. 2d 115;  St at e v.  Har vey,  2002 WI  93,  

¶49,  254 Wi s.  2d 442,  647 N. W. 2d 189.   

B.  Cohen' s Test i mony 

¶78 The maj or i t y opi ni on asser t s t hat  Wi s.  St at .  § 907. 02 

and Wi s.  St at .  § 907. 04 per mi t  t est i mony i n t he f or m of  an 

opi ni on or  i nf er ence t hat  embr aces t he ul t i mat e f act ;  and 

t her ef or e,  i t  was per mi ssi bl e f or  Cohen t o def i ne i nvest ment  

cont r act  i n hi s t est i mony. 3  The maj or i t y opi ni on al so 

char act er i zes Cohen' s t est i mony t hat  t he t r ansact i on bet ween 

LaCount  and Wi l l s was " consi st ent  wi t h"  an i nvest ment  cont r act  

as havi ng been gi ven i n r esponse t o a " hypot het i cal "  quest i on. 4  

I  consi der  bot h por t i ons of  Cohen' s t est i mony i n t ur n.  

¶79 Whi l e i t  i s  t r ue t hat  Wi s.  St at .  § 907. 04 per mi t s t he 

admi ssi on of  opi ni on t est i mony,  i t  does not  aut hor i ze t est i mony 

on t he ul t i mat e f act  when t hat  t est i mony embr aces " a l egal  

concept  f or  whi ch a def i ni t i onal  i nst r uct i on was r equi r ed. "   

Li evr ouw v.  Rot h,  157 Wi s.  2d 332,  352,  459 N. W. 2d 850 ( Ct .  App.  

1990) .   As t he cour t  of  appeal s expl ai ned,   

                                                 
3 Maj or i t y op. ,  ¶¶18,  20.  

4 Maj or i t y op. ,  ¶21.  
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[ A]  wi t ness'  opi ni on t hat  t her e was an ' emer gency'  
( whi ch i s per mi ssi bl e under  Rul e 907. 04)  di f f er s f r om 
a [ wi t ness' ]  concl usi on t hat  someone was ' negl i gent '  
( whi ch i s not  per mi ssi bl e under  Rul e 907. 04)  because,  
unl i ke ' emer gency, '  whi ch t he l aw does not  def i ne f or  
j ur i es .  .  .  ' negl i gence'  has pr er equi s i t e t er ms- of -
ar t  el ement s about  whi ch t he j ur y must  be i nst r uct ed.  

I d.   Li evr ouw' s i nt er pr et at i on of  § 907. 04 i s consi st ent  wi t h 

t he f eder al  cour t s '  i nt er pr et at i on of  Feder al  Rul e 704,  t he 

f eder al  anal ogue t o § 907. 04.   Mont gomer y v.  Aet na Cas.  & Sur .  

Co. ,  898 F. 2d 1537,  1541 ( 11t h Ci r .  1990) ;  St r ong v.  E. I  DuPont  

de Nemour s Co. ,  667 F. 2d 682,  685- 86 ( 8t h Ci r .  1981) ;  U. S.  

I nf or mat i on Sys. ,  I nc.  v.  I nt ' l  Bhd.  of  El ec.  Wor ker s Local  

Uni on No.  3,  313 F.  Supp 2d 213,  240- 41 ( S. D. N. Y.  2004) .  

¶80 The maj or i t y opi ni on does not  addr ess t he l i mi t at i on 

t hat  Li evr ouw pl aces on Wi s.  St at .  § 907. 04 opi ni on t est i mony.   

Her e,  Cohen def i ned " i nvest ment  cont r act , "  a t ype of  secur i t y 

i dent i f i ed i n Wi s.  St at .  § 551. 02( 13) ( a) ,  when he opi ned:  

I  mean i nvest ment  cont r act  i s  a ver y,  ver y  br oad 
cat egor y.   I t  basi cal l y cover s ever yt hi ng.   You l abel  
somet hi ng l i ke st ock and not es because you can f i gur e 
out  what  t hose ar e,  but  an i nvest ment  cont r act  i s  
basi cal l y what  you can' t  f i gur e out  you cal l  an 
i nvest ment  cont r act .   I t  cover s ever yt hi ng,  you know,  
i ncl udi ng t he st ocks,  t he not es,  and t hen what ever  
el se we can' t  t hi nk of .  

At  t he concl usi on of  t he t r i al ,  t he c i r cui t  cour t  i nst r uct ed t he 

j ur y on t he l aw i n t he st at e of  Wi sconsi n i n r egar d t o t he 

meani ng of  an i nvest ment  cont r act .   The ci r cui t  cour t  expl ai ned:  

An i nvest ment  cont r act  i s  any i nvest ment  i n a 
common ent er pr i se wi t h t he expect at i on of  pr of i t  t o be 
del i ver ed t hr ough t he essent i al  manager i al  ef f or t s of  
someone ot her  t han t he i nvest or .   A " common 
ent er pr i se"  means an ent er pr i se i n whi ch t he f or t unes 
of  t he i nvest or  ar e t i ed t o t he ef f ect i veness of  t he 
ef f or t s of  t hose seeki ng t he i nvest ment  [ or ]  of  a 
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t hi r d par t y.   I f  an i nvest or  uses hi s own ef f or t s t o 
achi eve a pr of i t ,  r at her  t han r el y i ng on t he ef f or t s 
of  a pr omot er  or  t hi r d par t y,  t he i nvest ment  does not  
const i t ut e a secur i t y.    

¶81 Cohen' s t est i mony was i nconsi st ent ,  at  l east  i n par t ,  

wi t h t he i nst r uct i on gi ven by t he c i r cui t  cour t .   Hi s t est i mony 

descr i bed wi de and non- speci f i c  par amet er s f or  t r ansact i ons t hat  

ar e i nvest ment  cont r act s,  when he opi ned t hat  " an i nvest ment  

cont r act  i s  basi cal l y what  you can' t  f i gur e out  .  .  .  .   I t  

cover s ever yt hi ng. "   By compar i son,  t he c i r cui t  cour t  car ef ul l y 

l i mi t ed t he scope of  an i nvest ment  cont r act  t o a " common 

ent er pr i se"  wher e t he pr of i t  i s  expect ed t o be achi eved t hr ough 

t he " essent i al  manager i al  ef f or t s"  of  someone ot her  t han t he 

i nvest or .   The admi ssi on of  Cohen' s t est i mony i n t hi s r egar d 

i nvaded t he pr ovi nce of  t he c i r cui t  cour t ,  whi ch i s t he j ur y ' s 

excl usi ve sour ce of  t he l aw t hat  t he j ur y wi l l  appl y.   Wi s.  

St at .  § 805. 13( 3) .  

¶82 Cohen al so t est i f i ed t o hi s v i ew t hat  t he t r ansact i on 

LaCount  pr oposed was " consi st ent  wi t h"  a secur i t y,  an i nvest ment  

cont r act .   He t her eby t est i f i ed t hat  LaCount ' s conduct  sat i sf i ed 

an el ement  of  t he cr i me of  secur i t i es f r aud.   He di d not  t est i f y 

i n r esponse t o a hypot het i cal  quest i on,  but  r at her ,  he gave hi s 

opi ni on i n r esponse t o a quest i on about  t he speci f i c  t r ansact i on 

bet ween LaCount  and Wi l l s:  

Q.  And based on t he document s t hat  you i ndi cat ed 
t hat  you r evi ewed,  ar e you awar e t hat  Mr .  Wi l l s 
i nvest ed some si xt y- f our  t o s i xt y- ni ne t housand 
dol l ar s wi t h Mr .  Loui s LaCount  t o acqui r e some 
r eal  est at e i n Nor t hl and Tur key Far ms? 

.  .  .  .  
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A.  Accor di ng t o t he document s I  have i n t he f i l e,  
yes.   That  i s I ' m awar e of  t hat ,  yes.  

Q.  And when you r evi ewed t hose document s,  what  el se 
di d you l ear n t hr ough t hose document s about  t he 
f act s of  t hi s case? 

.  .  .  .  

A.  Wel l ,  I  l ear ned about  t he i nvest ment ,  I  l ear ned 
about  what  hi s expect at i ons wer e when he handed 
over  t he money,  and I  t hi nk t hat ' s——what  el se——
and t o some degr ee what  t he backgr ound was as t o 
t he t r ut hf ul ness of  what  he was t ol d or  wasn' t  
t ol d at  t hat  t i me.  

Q.  Based upon your  t r ai ni ng and exper i ence as wel l  
as your  knowl edge of  t hose f act s t hat  you 
l ear ned,  ar e t he t hi ngs t hat  you l ear ned about  
t hi s Wi l l s- LaCount  t r ansact i on consi st ent  wi t h an 
i nvest ment  cont r act ? 

A.  Yes.  

¶83 The ci r cui t  cour t  appl i ed an i ncor r ect  l egal  st andar d 

i n per mi t t i ng Cohen t o def i ne an i nvest ment  cont r act  and i n 

per mi t t i ng hi m t o t est i f y t hat  t he t r ansact i on bet ween LaCount  

and Wi l l s was consi st ent  wi t h an i nvest ment  cont r act .   See 

Li evr ouw,  157 Wi s.  2d at  352.   I n t he f i r st  i nst ance,  t he cour t  

per mi t t ed Cohen t o t est i f y t o what  t he l aw i s,  t her eby i nvadi ng 

t he pr ovi nce of  t he c i r cui t  cour t ;  and i n t he second i nst ance,  

t he cour t  per mi t t ed Cohen t o r each an ul t i mat e f act ,  whi ch i s an 

el ement  of  t he cr i me t hat  r equi r ed cour t  i nst r uct i on f or  i t s 

det er mi nat i on.   I d.   I n appl y i ng an i ncor r ect  l egal  st andar d t o 

Cohen' s t est i mony,  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on.   Car l son,  261 Wi s.  2d 97,  ¶24.   

C.  Har ml ess Er r or  

¶84 Wi sconsi n st at ut or y l aw pr ovi des t hat  no j udgment  

shal l  be r ever sed,  set  asi de or  a new t r i al  gr ant ed f or  t he 
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er r oneous admi ssi on of  evi dence unl ess a subst ant i al  r i ght  of  

t he par t y c l ai mi ng er r or  has been af f ect ed.   Wi s.  St at .  

§ 805. 18( 2) . 5  I n r egar d t o t he er r oneous admi ssi on of  evi dence,  

we det er mi ne whet her  a subst ant i al  r i ght  has been af f ect ed by 

appl i cat i on of  Wi sconsi n' s common l aw har ml ess er r or  anal ysi s.   

See St at e v.  Shomber g,  2006 WI  9,  ¶18,  288 Wi s.  2d 1,  709 N. W. 2d 

370.   

¶85 Al t hough har ml ess er r or  has been subj ect ed t o many 

t ypes of  anal yses i n many j ur i sdi ct i ons, 6 we appl y t he har ml ess 

er r or  anal ysi s set  out  i n Har vey.   Mayo,  301 Wi s.  2d 642,  ¶47.   

We do so r egar dl ess of  " whet her  t he er r or  i s  const i t ut i onal ,  

st at ut or y,  or  ot her wi se. "   Car l son,  261 Wi s.  2d 97,  ¶46.   The 

bur den of  pr ovi ng t he er r or  was har ml ess i s on t he par t y who 

benef i t ed f r om t he er r or ,  i n t hi s case t he St at e.   St at e v.  

St uar t ,  2005 WI  47,  ¶40,  279 Wi s.  2d 659,  695 N. W. 2d 259.   I n 

or der  t o concl ude t hat  an er r or  was har ml ess,  t he benef i c i ar y of  

t he er r or  i n a cr i mi nal  t r i al  must  pr ove t hat  i t  i s  " c l ear  

beyond a r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound 

t he def endant  gui l t y absent  t he er r or . "   Har vey,  254 Wi s.  2d 

442,  ¶49 ( quot i ng Neder  v.  Uni t ed St at es,  527 U. S.  1,  18 

( 1999) ) .     

                                                 
5 Wi sconsi n St at .  § 805. 18( 2)  i s made appl i cabl e t o cr i mi nal  

cases by Wi s.  St at .  § 972. 11( 1) .  

6 See,  e. g. ,  Fr y v.  Pl i l er ,  __ U. S.  __,  127 S.  Ct .  2321,  
2325 ( 2007)  ( concl udi ng t hat  an er r or  t hat  i s  not  of  
const i t ut i onal  di mensi on " i s har ml ess unl ess i t  ' had subst ant i al  
and i nj ur i ous ef f ect  or  i nf l uence i n det er mi ni ng t he j ur y ' s 
ver di ct . ' "  ( quot i ng Br echt  v.  Abr ahamson,  507 U. S.  619,  631 
( 1993) ) .  
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¶86 I n appl y i ng t he har ml ess er r or  t est ,  we exami ne t he 

t ot al i t y of  t he c i r cumst ances of  each i ndi v i dual  case,  i ncl udi ng 

but  not  l i mi t ed t o:  

t he f r equency of  t he er r or ,  t he i mpor t ance of  t he 
er r oneousl y admi t t ed evi dence,  t he pr esence or  absence 
of  evi dence cor r obor at i ng or  cont r adi ct i ng t he 
er r oneousl y admi t t ed evi dence,  whet her  t he er r oneousl y 
admi t t ed evi dence dupl i cat es unt ai nt ed evi dence,  t he 
nat ur e of  t he def ense,  t he nat ur e of  t he St at e' s case,  
and t he over al l  st r engt h of  t he St at e' s case.       

Mayo,  301 Wi s.  2d 642,  ¶48 ( c i t i ng St at e v.  Hal e,  2005 WI  7,  

¶61,  277 Wi s.  2d 593,  691 N. W. 2d 637) .   What  f act or s ar e 

empl oyed i n conduct i ng each har ml ess anal ysi s depends on " t he 

nat ur e of  t he er r or  t hat  occur r ed"  and t he har m t he er r or  " i s 

al l eged t o have caused. "   Car l son,  261 Wi s.  2d 97,  ¶88 ( Sykes,  

J. ,  di ssent i ng) .  

¶87 I n t he case bef or e us,  bot h er r or s i nvol ve er r oneousl y 

admi t t ed evi dence.   Fi r st ,  t he c i r cui t  cour t  er r oneousl y  

admi t t ed Cohen' s descr i pt i on of  t he par amet er s of  an i nvest ment  

cont r act ,  and hi s descr i pt i on was not  a cor r ect  st at ement  of  t he 

l aw.   Cohen' s def i ni t i on was over l y i ncl usi ve.   However ,  t he 

cour t  pr oper l y i nst r uct ed t he j ur y on t he def i ni t i on of  an 

i nvest ment  cont r act  i n Wi sconsi n.   Jur or s ar e pr esumed t o f ol l ow 

t he i nst r uct i ons of  t he c i r cui t  cour t .   St at e v.  Gr ande,  169 

Wi s.  2d 422,  436,  485 N. W. 2d 282 ( Ct .  App.  1992) .   Fur t her mor e,  

whi l e Cohen' s def i ni t i on of  an i nvest ment  cont r act  i s  t oo br oad,  

Wi l l s '  uncont r adi ct ed t est i mony,  set  out  bel ow,  f i t s  wel l  wi t hi n 

t he def i ni t i on of  an i nvest ment  cont r act  gi ven by t he c i r cui t  

cour t .      
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¶88 The second er r oneousl y admi t t ed evi dence i s Cohen' s 

t est i mony t hat  t he t r ansact i on bet ween LaCount  and Wi l l s was 

" consi st ent  wi t h"  an i nvest ment  cont r act .   At  t r i al ,  LaCount  

t est i f i ed t hat  he di d not  of f er  any deal  t o or  t ake any money 

f r om Wi l l s.   Ther ef or e,  Wi l l s '  t est i mony about  t he 

char act er i st i cs of  t he i nvest ment  he made wi t h LaCount  i s 

unexpl ai ned by t he ot her  per son t o t he t r ansact i on,  LaCount .   

Wi l l s  set  out  hi s under st andi ng of  what  he was pur chasi ng as 

f ol l ows:  

Q.  What  el se di d he t el l  you about  Nor t hl and Tur key 
Far ms? 

A.  .  .  .   They had——t hey owned t he pr oper t y,  and I  
f or get  how many acr es,  a hundr ed,  t wo hundr ed 
acr es or  somet hi ng l i ke t hat ,  and i t  was a f ai r l y  
ni ce l ooki ng pi ece of  pr oper t y .  .  .  .   Mr .  
LaCount  was l ooki ng f or  i nvest or s t o i nvest  i n——
t o act  as a bank and t ake over  t he mor t gage 
bef or e i t  was f or ecl osed on and——i t  woul d be up 
t o t he t ur key f ar m t o buy i t  back event ual l y as 
t hei r  busi ness pr ogr essed.   I f  t hey coul dn' t ,  
t hen t he pr oper t y woul d be pr obabl y sol d as he 
expl ai ned i t  t o me at  a sher i f f ' s  sal e,  and at  
t hat  poi nt  i n t i me t he sher i f f ' s  sal e woul d br i ng 
i n " X"  amount  of  dol l ar s,  and t hat  woul d be 
di v i ed up bet ween t he f i ve i nvest or s,  one of  
whi ch I  was goi ng t o be a f i f t h of  t he i nvest or s '  
gr oup.    

Q.  Di d he r epr esent  t o you what  t he pr oper t y was 
l i kel y wor t h and coul d be sol d f or ? 

A.  Yes,  i n t he nei ghbor hood of  t hr ee- quar t er s of  a 
mi l l i on t o a mi l l i on dol l ar s.   .  .  .  

.  .  .  .  

Q.  .  .  .  [ D] i d Mr .  LaCount  i ndi cat e t o you how much 
money he needed f r om you f or  t hi s i nvest ment ? 

A.  Yes.   .  .  .  I  guess t hat  number  woul d come out  t o 
ar ound $70, 000.  
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.  .  .  .  

Q.  Di d Mr .  LaCount ,  di d he make any r epr esent at i ons 
t o you about  t he cer t ai nt y of  t hi s i nvest ment  or  
t he secur i t y of  t he i nvest ment ? 

A.  Yes.   .  .  .   [ H] e expl ai ned t o me t hat  because 
t hey hol d al l  t he f i nances f or  t he company,  t hey 
ar e over seei ng al l  t hei r  f i nanci al  mat t er s,  when 
t he money comes i n,  t hey per sonal l y or  he wi l l  
per sonal l y go and pur chase t he mor t gage of  t he 
pr oper t y and t hat  t her e' s no way we can l ose on 
t hi s pr oper t y because i t ' s  wor t h wel l  over  t he 
$350, 000 t hat  we' r e put t i ng i nt o t hi s.  

Q.  So Mr .  LaCount  woul d be t he one who woul d be 
managi ng t he—— 

A.  Cor r ect .  

Q.  ——t he oper at i on? 

A.  Cor r ect .   

.  .  .  .  

Q.  Let ' s t al k a l i t t l e mor e speci f i cal l y about  what  
you' r e c l ai mi ng Mr .  LaCount  t ol d you.   As I  
under st and i t ,  you' r e sayi ng you wer e t ol d t hat  
f i ve peopl e wer e each goi ng t o i nvest  about  
$70, 000 t o buy out  a $300, 000 mor t gage,  i sn' t  
t hat  r i ght ,  or  $350, 000 mor t gage? 

A.  Cor r ect .  

Q.  Okay.   And t hen t he i nvest or s  woul d ei t her  be 
abl e t o sel l  t hat  l and.   I f  i t  di d come t o t he 
poi nt  of  a f or ecl osur e,  t hey' d ei t her  be abl e t o 
sel l  i t  t o a devel oper  at  a pr of i t  or  i t  woul d 
get  sol d at  a sher i f f ' s  sal e f or  a pr of i t ? 

A.  Cor r ect .  

.  .  .  .  

Q.  So i n essence you and t he ot her  i nvest or s wer e 
goi ng t o act  as a devel oper  f or  t he pr oper t y,  
t r ue? 
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A.  As i t  was expl ai ned t o me,  I  wasn' t  goi ng t o have 
anyt hi ng t o have t o do wi t h i t  ot her  t han r eap 
t he benef i t .   Mr .  LaCount  was goi ng t o be t he one 
t hat  was goi ng t o spear head t he whol e——t he whol e 
deal .    

¶89 Wi l l s '  t est i mony suppor t s t he j ur y ' s det er mi nat i on 

t hat  LaCount  sol d Wi l l s  a secur i t y because LaCount  sol d Wi l l s  an 

i nvest ment  cont r act .   Wi l l s  descr i bed hi s par t i c i pat i on i n t he 

common ent er pr i se of  pur chasi ng some t ype of  r i ght s i n pr oper t y  

owned by Nor t hl and Tur key Far ms.   Hi s t est i mony f i t s wi t hi n t he 

f r amewor k of  an i nvest ment  cont r act  as t he c i r cui t  cour t  

descr i bed i nvest ment  cont r act  t o t he j ur y because of  Wi l l s '  

passi ve par t i c i pat i on i n t he i nvest ment  and hi s r el i ance on t he 

ef f or t s of  LaCount  f or  t he expect ed pr of i t .   For  exampl e,  Wi l l s  

descr i bed LaCount  as sayi ng t hat  he,  per sonal l y,  woul d do what  

needed t o be done t o get  t he deal  under way and t hat  Wi l l s  woul d 

have no r ol e i n t he i nvest ment ,  except  pr ovi di ng one- f i f t h of  

t he money and t hen wai t i ng t o " r eap t he benef i t . "    

¶90 Cohen' s t est i mony t hat  t he t r ansact i on bet ween LaCount  

and Wi l l s was " consi st ent  wi t h"  an i nvest ment  cont r act  i s  not  at  

odds wi t h Wi l l s '  t est i mony.   Fur t her mor e,  t he St at e' s case 

agai nst  LaCount  was ver y st r ong,  i n par t  because Wi l l s '  

t est i mony about  t he t er ms of  t he i nvest ment  LaCount  pr oposed was 

uncont r adi ct ed,  but  al so because ot her  wi t nesses est abl i shed a 

money t r ai l  i nt o account s t o whi ch LaCount  had access.   The 

money t r ai l  t est i mony gave cr edi bi l i t y  t o Wi l l s '  t est i mony about  

t he payment s he sai d he made t o LaCount  and i t  cont r adi ct ed 

LaCount ' s t r i al  t est i mony t hat  he di d not  t ake any money f r om 

Wi l l s.    
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¶91 Accor di ngl y,  I  concl ude t hat  i t  i s  c l ear  beyond a 

r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound LaCount  

gui l t y absent  t he er r oneous admi ssi on of  Cohen' s f l awed 

def i ni t i on of  an i nvest ment  cont r act  and absent  t he admi ssi on of  

Cohen' s opi ni on t hat  t he t r ansact i on bet ween LaCount  and Wi l l s  

was " consi st ent  wi t h"  an i nvest ment  cont r act . 7  Ther ef or e,  t he 

er r or s wer e har ml ess.    

I I I .   CONCLUSI ON 

¶92 I n sum,  I  concl ude as f ol l ows:   ( 1)  i t  was an 

er r oneous exer ci se of  di scr et i on t o per mi t  an exper t  wi t ness,  

Cohen,  t o def i ne " i nvest ment  cont r act , "  whi ch i s a l egal  t er m of  

ar t ,  because expl ai ni ng t he l aw t o t he j ur y i s t he excl usi ve 

pr ovi nce of  t he c i r cui t  cour t ;  ( 2)  i t  was al so an er r oneous 

exer ci se of  di scr et i on t o per mi t  Cohen t o t est i f y t hat  LaCount  

commi t t ed an el ement  of  t he cr i me——her e,  t he sal e of  a secur i t y 

i n t he f or m of  an i nvest ment  cont r act .   However ,  because I  al so 

concl ude t hat  t he c i r cui t  cour t ' s  er r or s wer e har ml ess,  a new 

t r i al  i s  not  war r ant ed.    

                                                 
7 The maj or i t y opi ni on asser t s t hat  because t he ci r cui t  

cour t  i nst r uct ed t he j ur y t hat  i t  was not  bound by an exper t ' s  
opi ni on ( Cr i m.  J.  I ns.  205) ,  any er r or  i n Cohen' s t est i mony was 
har ml ess.   Maj or i t y op. ,  ¶23.   I  cannot  subscr i be t o t hi s v i ew 
of  t he ef f ect  of  I nst r uct i on 205 because t o do so woul d i mmuni ze 
f r om any cl ai m of  er r or  i n al l  st at ement s made by exper t  
wi t nesses.  
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¶93 Accor di ngl y,  I  r espect f ul l y concur .    

¶94 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns t hi s concur r ence.  
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