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V.
MAR 6, 2008

Ronell E. Harris,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirnmed

11 SHI RLEY S. ABRAHAMSON, C. J. The defendant, Ronell E.
Harris, seeks review of an unpublished decision of the court of
appeal s affirmng a judgment and order of the CGircuit Court for
Sheboygan County, Terence T. Bourke, Judge. The circuit court
convicted the defendant of possession with the intent to deliver

nore than 40 granms of cocaine or cocaine base contrary to Ws.

! State v. Harris, No. 2006AP882-CR, unpublished slip op.
(Ws. C. App. June 13, 2007).
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Stat. § 961.41(1m(cm 4. (2003-04).2 The circuit court denied
t he defendant's postconviction notion seeking a new trial.
12 Five issues are presented on review to determne
whether the circuit court erred in denying the defendant's
notion for a newtrial:
| . Did the State violate Ws. Stat. 8§ 971.23(1) (the
crim nal di scovery statute) or the defendant's
constitutional right to due process by failing to
disclose tinely witten police reports stating that
| aw enforcenment officers unsuccessfully attenpted to
obtain identifiable fingerprints froma plastic baggie
cont ai ni ng cocai ne al | egedl y bel ongi ng to t he
defendant? |If so, was the defendant prejudiced by the
State's statutory violation and the adm ssion of
evi dence or testinony regarding fingerprint evidence?
Il. Dd the State violate Ws. Stat. § 971.23(1) (the
crimnal discovery statute) by failing to disclose
tinely the defendant's request to put on a particular
pair of pants? |If so, was the defendant prejudiced by
t he violation?

1. Dd the <circuit <court err in failing to strike
evi dence of the defendant's crimnal history after the
State's witness referred to a docunent as "a court

bail bond, sonme kind of court paperwork for [the

2 All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless ot herw se indicat ed.
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defendant]"” and then a "recognizance of bond in a
crim nal case . . . a posting of $1,000 by the
defendant"? |If so, was the error prejudicial?

If the State violated Ws. Stat. 8§ 971.23(1) (the
crimnal discovery statute), did the circuit court err
in failing to sanction the State for the violation?

Are the errors, when viewed cunul atively, prejudicial
errors warranting a new trial?

We concl ude as foll ows:

The State violated Ws. St at. 8§ 971.23(1) (the
crimnal discovery statute) by failing to disclose
tinmely the police reports. The defendant's Brady due
process rights were not violated.? The State's
statutory violation and the adm ssion of the evidence
were not prejudicial.

The State violated Ws. St at. 8§ 971.23(1) (the
crimnal discovery statute) by failing to disclose
tinely the defendant's alleged statenent asking for
the pants that he put on. The circuit court excluded
the evidence. The State's statutory violation was not
prej udici al .

The circuit court erred in failing to strike evidence
of the defendant's crimnal history. The adm ssion of

t he evidence was not prejudicial error.

3 Brady v. Maryland, 373 U.S. 83 (1963).
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IV. The circuit court erred in failing to sanction the
State for violating Ws. Stat. 8§ 971.23 (the crimnal
di scovery statute). The error was not prejudicial.

V. The errors, when viewed cunulatively, are not

prejudicial errors warranting a new trial.

14 For the reasons set forth, we affirm the decision of
the court of appeals affirmng the circuit court's judgnent of
conviction and the circuit court's order denying the defendant's
postconviction notion for a new trial.

15 W  briefly sunmarize the facts relating to the
defendant's trial, conviction, and postconviction notion for a
new trial and shall detail the facts further in the parts of the
opi ni on discussing the | egal issues presented.

16 The case that the State presented at the defendant's
jury trial on the charge of possession of cocaine with intent to

deliver consisted essentially of the foll ow ng evidence:

« Wiile law enforcenent officers were executing a search
warrant in a Sheboygan apartnent, they discovered the
def endant on a sofa in the residence;

» The officers discovered a plastic baggie containing a
substance later determned to be 62 granms of crack
cocaine (the contraband alleged to be possessed by the
defendant) in the pocket of a green denim jacket that
was hanging on a closet door in a bedroom of the
apartnent;

e The officers discovered a duffel bag underneath the
green denim jacket, and the defendant admtted that the
duffel bag was his;

* The officers discovered two docunents on top of the
duffel bag that bore the defendant's nane;

4
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The duffel bag contained plastic baggies (although no
cont r aband) ;

Shortly after the officers entered the apartnent, the
def endant put on a pair of green denim pants w thout any
suggestion fromthe officers to do so;

The green denim pants that the defendant put on had been
| ying near the defendant before he put them on;

The green denim pants that the defendant put on matched,
in color, size, and brand, the jacket containing the
pl asti ¢ baggi e of cocai ne;

Both the pants and the matching jacket were an
appropriate size for the defendant;

Al t hough other persons were known to Ilive in the
apartnent, none was simlar in size to the defendant;

The officers discovered $615.00 inside the green denim
pants put on by the defendant; and

Law enforcenent officers discovered a wallet in the
apart ment cont ai ni ng t he def endant ' s phot o
identification card.

At his trial, the defendant argued that the State's

case consisted entirely of circunstantial evidence and adduced

the foll owi ng evidence in his favor:

18

Mul ti pl e other persons in the apartnent were known to be
i nvol ved in drugs; and

A docunent with the nanme of one of those persons was
di scovered in the sane bedroom in which | aw enforcenent
of ficers discovered the cocaine alleged to belong to the
def endant .

After the State filed an information against him the

def endant noved for discovery from the State. The defendant's

noti on demanded that the State disclose, anong other itens:

5
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e "A witten summary of all oral statenents of the
defendant that the state plans to use at trial and the
names of W t nesses to t he def endant' s or al
st at enent s";

 "Any and all relevant witten or recorded statenents
of a wtness" that the State intends to call at trial;

and

 "Any exculpatory evidence . . . including but not
limted to . . . [a]ll evi dence and/ or ot her
information that would tend to negate the guilt of the
defendant . . . [and] [a] |l evi dence and/or other

information that would tend to affect the weight or
credibility of the evidence against the defendant."

19 The defendant's trial |asted one day. The jury found
the defendant guilty of possessing cocaine with intent to
del i ver.

110 Before sentencing, the defendant noved for a new trial
based on the State's failure to disclose tinely both excul patory
evidence and statenents made by the defendant that the State
pl anned to introduce at trial.

11 The circuit court sentenced the defendant to five
years' confinenment and five years' extended supervi sion.

112 After sent enci ng, t he def endant noved for
postconviction relief, again requesting a new trial, based on
the prosecutor's wthholding relevant information and on co-
actors' being sentenced |ess harshly. The circuit court again
deni ed the defendant's notion for a new trial.

I

113 We first consider whether the State violated Ws.

St at . § 971.23(1)(e) and (h) (or the defendant's Brady

6
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constitutional right to due process) by failing to disclose
tinely the witten police reports stating that |aw enforcenent
of ficers unsuccessfully attenpted to obtain identifiable
fingerprints from a plastic baggie containing cocaine allegedly
belonging to the defendant. W then consider whether any
violation of the discovery statute or admssion of the
fingerprint evidence resulted in prejudicial error.

14 The Crim nal Di scovery Statute. W sconsin Stat.

8§ 971.23(1)(e) and (h) provide in relevant part that the
district attorney shall, within a reasonable tine before trial

disclose to the defendant any relevant witten or recorded
statenents of a naned witness, the results of any scientific

test, and any excul patory evidence. These provisions state as

foll ows:
Upon demand, the district attorney shall, wthin a
reasonable tine before trial, disclose to the

defendant or his or her attorney and permt the
defendant or his or her attorney to inspect and copy
or photograph all of the following materials and
information, if it is within the possession, custody
or control of the state:

(e) Any relevant witten or recorded statenents of a
W tness naned on a list under par. (d), including any
vi deotaped oral statenent of a child under s. 908.08,
any reports or statenents of experts nmade in
connection with the case or, if an expert does not
prepare a report or statenment, a witten sunmmary of
the expert's findings or the subject matter of his or
her testinony, and the results of any physical or
mental exam nation, scientific test, experinent or
conparison that the district attorney intends to offer
in evidence at trial.
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(h) Any excul patory evidence.

115 Standard of Revi ew. The interpretation and

application of Ws. Stat. 8§ 971.23(1)(e) and (h) to a given set
of facts, as in the instant case, presents a question of |aw
that we review independently of the circuit court and court of
appeal s but benefiting from their analyses.? If this court
concludes that the State violated its statutory discovery
obligation, this court nust then determ ne whether the State has
shown good cause for the violation and, if not, whether the
def endant was prejudiced by the evidence or testinony.® These
issues are also questions of law for this court to review
i ndependently of the circuit court and court of appeals but
benefiting fromtheir anal yses.®

116 Facts. Two reports were disclosed to the defendant on
the day of trial. One was disclosed imrediately before trial
A second was disclosed during the lunch hour during the trial.

117 On the norning of the trial, ten mnutes prior to the
commencenent of proceedings, the prosecutor notified defense
counsel of a witten report authored by a Sheboygan police
of ficer whom the State planned to call as a witness at trial
The report stated, anong other things, that during an interview

conducted at the Sheboygan County Detention Center, a |aw

“ State v. DelLao, 2002 W 49, 914, 252 Ws. 2d 289, 643
N. W 2d 480.

5> DeLao, 252 W's. 2d 289, T15.
6 1d.
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enforcenent officer asked the defendant "if there would be any
reason why his fingerprints would be on the packing of [the]
cocai ne" at issue. According to the report, the defendant
responded that "he could think of no reason why his fingerprints
woul d be on any such an item™

18 CQutside the presence of the jury, defense counsel
objected to the State's untinely disclosure of this report. The
circuit court asked the prosecutor whether he intended "to bring
in anything about fingerprints.” The prosecutor replied that he
intended to tell the jury only that |aw enforcenent officers
"weren't able to get any [fingerprints] fromthe bag."

119 Defense counsel objected to the prosecutor's failure
to inform defense counsel tinely that |aw enforcenent officers
had attenpted to obtain fingerprints from the plastic baggie.
Def ense counsel asked the circuit court to bar the State from
asking its wtnesses whether they tried to obtain fingerprints
fromthe baggi e containing the cocaine.

20 The defendant's prinme argunent was (and continues to
be) that the State's tardy disclosure of the fingerprint reports
disrupted the defendant's trial strategy. Def ense counsel
expl ai ned that based on the evidence that the State had tinely
di scl osed to the defendant, defense counsel intended to ask the
State's wtnesses whether they had sent various itens of
evidence "to the drug crinme lab in Madison to have it tested for
fingerprints.” Defense counsel's strategy was to show that the

i nvestigation was shoddy.
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121 After ext ended di scussi on, t he circuit court
instructed the prosecutor not to raise the fingerprint issue on
direct exam nation but informed defense counsel that if defense
counsel brought it up on cross, then defense counsel would open
t he door and the prosecutor could bring it up on redirect.

22 During his opening statenent, defense counsel made the
followng claim "There's not a single witness who's going to
provide evidence that any piece of evidence inside that
apartnment has any of ny client's fingerprints on it. None of
that testing took place."

23 During the trial, the State called Investigator Patton
as a Wwtness. On cross-exam nati on defense counsel asked the
investigator the followng question: "[Y]Jou certainly had the
drugs tested for fingerprints, didn't you?" The investigator

replied, "Yes, sir, | did. | had the plastic baggie checked for
fingerprints.”

124 Upon hearing this answer, defense counsel imrediately
made a notion to strike and requested that the jury be cleared

fromthe courtroom Defense counsel had expected the witness to

answer "no.

25 The circuit court refused to clear the jury from the
courtroom but agreed to discuss defense counsel's notion in
chanbers outside the jury's presence. In chanbers, defense
counsel contended that the investigator's answer to the question
suggested that the baggie had been scientifically tested for
fingerprints in contrast to the prosecutor's assurance that no

scientific testing had been perforned. Def ense counsel noved

10
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for a mstrial on the ground that the State had failed to
di scl ose excul patory evidence about the lack of identifiable
fingerprints on the baggi e containing cocaine.

26 The circuit court excused the jury for lunch and asked
the investigator what he neant when he testified that he "had
the plastic baggie checked for fingerprints.” The investigator
informed the circuit court that he had attenpted but failed to
| ocate identifiable fingerprints on the baggie using a "latent
print processing" technique.

27 1In ruling on the prosecutor's tardiness in making the
first report available to the defendant, the <circuit court
decided that the report on the fingerprints should have been
di scl osed earlier but that the defense was not prejudiced by the
| at e di scl osure.

128 After the lunch recess, the prosecutor disclosed a
second report to the defendant. This report confirnmed the
investigator's testinony that he had attenpted but failed to
obtain identifiable fingerprints from the plastic baggie
containing the cocaine. This report was in a co-actor's file in
the prosecutor's office, not in the defendant's file in the
prosecutor's office. The prosecutor had |ocated this second
report during the lunch recess.

29 The circuit court admtted this second report as an
exhibit, but at defense counsel's request the circuit court did
not provide the report to the jury. Defense counsel renewed his
nmotion for a mstrial. Def ense counsel conplained that the
State's untinely disclosures had forced defense counsel to alter

11
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his strategy three tines before and during the trial. The
circuit court again denied the defendant's notion for mstrial
asserting that no prejudice had been shown. Def ense counsel
asserted at the postconviction hearing that faced with this
fingerprint evidence at trial, he was not prepared to cross-
exam ne the State's witness about fingerprinting.

130 The circuit court agreed with defense counsel that the
State should have disclosed the second report earlier. The
circuit court concluded, however, that the investigator's
testinmony was  consistent with the prosecutor's earlier
representation about the fingerprint information and that
checking the baggie for fingerprints was not the sane as
conducting scientific testing. The circuit court further ruled
that the fingerprint information did not favor either the State
or the defense and that the defendant was not prejudiced by the
| ate disclosure of the fingerprint information.

131 State Violated Crimnal Discovery Statute. W agree

with the State that the prosecutor had a duty under Ws. Stat.
8 971.23(1)(e) and (h) to disclose the two reports regarding the
State's unsuccessful attenpt to obtain identifiable fingerprints
fromthe plastic baggie.’

132 The reports at issue clearly fall within the scope of
Ws. Stat. 8 971.23(1)(e). Each report was authored by one of

the State's witnesses; the State intended to call the w tnesses.

’ See Brief of Plaintiff-Respondent (State) at 16 (agreeing
that the prosecutor had a duty under the discovery statute to
di scl ose the reports tinely).

12
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Each report therefore qualifies as a "rel evant

witten . . . statement[] of a wtness whom the district
attorney intended to call at trial.

133 The reports al so fall W thin W s. St at .
8§ 971.23(1)(h). As the circuit court explained in its decision
denying the defendant's notion for a new trial, the information
contained in the reports "is excul patory because it could raise
a question with a juror as to why testing would be attenpted if
| aw enforcenent was certain that the Defendant was the one who
had possessed the crack cocaine in question."”

134 The State argues, however, that the disclosure was
tinmely. The State urges that the prosecutor net his statutory
obligation by disclosing the reports on the day of trial. The
State reasons that the reports were pronptly turned over to the
defense as soon as the prosecutor found them? The State
contends that the discovery statute "obviously contenplates
situations such as this, where evidence that was not known to
either party is belatedly found and turned over to the other
party on the day of trial, in conpliance with the discovery
statute."®
135 W disagree with the State's assertion that the State

was tinmely in disclosing the reports. Section 971.23(1)

requires the district attorney to disclose, "wthin a reasonable

8

Id.
°1d. See Ws. Stat. § 971.23(7) (providing a continuing
duty on the part of the prosecutor to notify the defendant
pronptly of the existence of additional material).

13



No. 2006AP882- CR

time before trial," exculpatory evidence if such evidence "is
within the possession, custody or control of the state.” The
State does not dispute that long before the defendant's trial

the State possessed and controlled the reports in question. The

first report, stating that a |law enforcenent officer asked the

defendant "if there would be any reason why his fingerprints
would be on the packing of [the] cocaine,”" is dated My 13,
2004. The second report, stating that Investigator Patton

attenpted but failed to obtain identifiable prints from the
baggie, is dated July 14, 2004. The defendant's trial was not
held until Septenber 17, 2004. | ndeed, the prosecutor conceded
at trial that the latter of the two reports "was in our office
apparently for a couple nonths."

136 The State did not have good cause for failing to
disclose the two reports. We understand that many district
attorneys' offices are short-staffed and the workload is heavy. °
Nevert hel ess, accuseds whose |lives and liberty are at stake have
statutory and constitutional rights to information in the
district attorney's possession to enable them to prepare
adequately for trial. “If there is to be pretrial discovery,
broad or limted, in crimnal cases, defense counsel should be

able to rely upon evidence as disclosed by the state; otherw se,

' Ws. Dep't of Admin., Rpt. 07-9, An Evaluation:
Al l ocation of Prosecutor Positions at 5, 24, App. 5-2 (2007),
avai |l abl e at http://ww. | egi s. w sconsi n. gov/| ab/reports/07-

9Ful | . pdf (showing a need for nore than 100 additional
prosecutors across the state).

14
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the purpose of discovery is frustrated and nore injustice is
done than if no discovery were allowed. "

37 The prosecutor has a special role in the federal and
W sconsin crimnal justice systens. The United States Suprene
Court has described the United States Attorney as "the
representative not of an ordinary party to a controversy, but of
a sovereignty whose obligation to govern inpartially is as
conpelling as its obligation to govern at all; and whose
interest, therefore, in a crimnal prosecution is not that it
shall win a case, but that justice shall be done."'? Qur court
and the Wsconsin Attorney Ceneral have simlarly described the

role of the Wsconsin prosecutor.

T wld v. State, 57 Ws. 2d 344, 351, 204 N W2d 482
(1973).

12 Berger v. United States, 295 US. 78, 88 (1935) (quoted
with approval in Strickler v. Geene, 527 U S. 263, 281 (1999)).

13 State v. Harrell, 199 Ws. 2d 654, 662, 546 N. W2d 115
(1996) (quoting Berger, 295 U S. at 88, and concluding that
"[g] over nment prosecutors in this state hold true to simlar
ideals"); Nelson v. State, 59 Ws. 2d 474, 483, 208 N W2d 410
(1973) (quoting Berger in a case involving a state prosecutor)).

Wsconsin Attorney Ceneral J. B. Van Hollen recently
portrayed the role of prosecutors as agents of justice as
follows: "[The work of prosecutors] is nore than putting people

behind bars. I t includes . . . ensuring that crim nal
proceedings are fair . . . . Prosecutors are not zeal ous
advocates for the state. They are advocates for justice."

http://ww.t hewheel erreport.com rel eases/ Feb08/f eb13/ 0213vanhol
endas. pdf (last visited Feb. 27, 2008).

15



No. 2006AP882- CR

138 The special status of the prosecutor explains the
basis for the prosecutor's duty of disclosure and that not every
violation of the duty results in a reversal of a conviction.

139 It is of no nonent wunder the crimnal discovery
statute that the State was unaware until the day before the
trial or during the trial that it possessed the reports in
guestion when the information was in the district attorney's
files and could have been |ocated before trial had the files
been examned wth reasonable diligence. The prosecutor's
bel ated discovery of the evidence in his possession did not
absol ve the prosecutor of his duty under Ws. Stat. 8 971.23(1)
to reveal the evidence within a reasonable tinme before trial
The prosecutor's duty is to seek to know of the existence of
reports that should be disclosed.? The test of whether evidence
"shoul d be disclosed is not whether in fact the prosecutor knows
of its existence but, rather, whether by the exercise of due
diligence the prosecutor should have di scovered it."?*®

40 We agree with the court of appeals' observation "that
the [prosecutor's] office less than carefully handled the
information that fingerprints could not be lifted from the
baggie.” The court of appeals was correct in concluding, and we

enphasi ze, that "the report should have been maintained [in the

Y strickler v. Greene, 527 U.S. 263, 281 (1999).

5 Wl d, 57 Ws. 2d at 350.

16 DelLao, 252 Ws. 2d 289, Y22 (citation, brackets, internal
guotation marks omtted).

16
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district attorney's office] in such a fashion as to be included
in the State's response to [the defendant's] pretrial discovery
requests. "’

41 Harnl ess FError. Having determned that the State

violated Ws. Stat. 8§ 971.23(1)(e) and (h) w thout good cause,
we address the question whether the statutory violation and the
adm ssion of the fingerprint evidence were prejudicial to the
defendant's case, requiring a new trial.*® \When evidence that
violates Ws. Stat. 8 971.23 is not excluded, the defendant is
not automatically entitled to a new trial.?!®

42 This court has formulated the test for harmess or
prejudicial error in a variety of ways.?® The United States

Suprene Court set forth a test for harmess error in Chapman v.

California, 386 U S. 18 (1967), reh'g denied, 386 U S. 987

(1967). Under Chapnman, the error is harmess if the beneficiary

17 State v. Harris, No. 2006AP882-CR, unpublished slip op.,
112 (Ws. Ct. App. June 13, 2007).

8 A prosecutor's violation of the crimnal discovery
statute, as well as the adm ssion of any evidence that should
have been excluded under Ws. St at . § 971. 23, may be
prej udici al . State v. Harris, 2004 W 64, 939, 272 Ws. 2d 80,
680 N W2d 737 (State's violation of the discovery statute
results in a serious flaw in the fundanmental integrity of a
judicial proceeding involving a guilty plea, allow ng w thdrawal
of the plea); DelLao, 252 Ws. 2d 289, 1159-60 (adm ssion of
evidence that should have been excluded under Ws. Stat.
8§ 971.23, if prejudicial, entitles defendant to new trial).

19 DeLao, 252 Ws. 2d 289, 160 (citations omtted).

20 See, e.g., State v. Myo, 2007 W 78, 147, 301
Ws. 2d 642, 734 N W2d 115; State v. Anderson, 2006 W 77,
MM114-15, 291 Ws. 2d 673, 717 N.W2d 74.

17
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of the error proves "beyond a reasonable doubt that the error
conpl ained of did not contribute to the verdict obtained."?' |In

State v. Harris, 2004 W 64, 1727, 30-31, 33, 34, 272 Ws. 2d

80, 680 N.W2d 737, a case involving a request to wthdraw a
guilty plea based on the State's violation of the crimnal
di scovery statute, the court declared that the standard is
whet her the State's nondisclosure of the evidence sufficiently
underm nes the court's confidence in the outcone of the judicial
proceedi ng. 22

143 "In recent years, the United States Suprenme Court and
this court, while adhering to the Chapnan test, have also

articulated alternative wording. See, e.g., Neder v. United

States, 527 U S. 1, 2-3 (1999); State v. Wed, 2003 W 85, 129,

2l Chapman v. California, 386 U.S. 18, 24 (1967), reh'g
denied, 386 U S. 987 (1967); Mayo, 301 Ws. 2d 642, 947;
Ander son, 291 Ws. 2d 673, 1114.

2 A reviewing court may consider any adverse effect that
the prosecutor's failure to respond mght have had on the
preparation or presentation of a defendant's case. The
reviewing court should assess whether any such effect "m ght
have occurred in light of the totality of the circunmstances and
with an awareness of the difficulty of reconstructing in a post-
trial proceeding the course that the defense and the trial would
have taken had the defense not been misled by the prosecutor's
i nconpl ete response.” United States v. Bagley, 473 U S. 667,
683 (1985).

Wth regard to Brady disclosure, "[t]he burden rests wth
the defendant to establish that the 'l ateness of that disclosure
so prejudiced [defendant's] preparation or presentation of his

def ense t hat he was prevent ed from recei ving hi s
constitutionally guaranteed fair trial.'" 6 Wayne R LaFave et
al ., Cri m nal Procedure 8§ 24.3(b) at 365 (3d ed. 2007)

(citations omtted).

18
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263 Ws. 2d 434, 666 N W2d 485; State v. Harvey, 2002 W 93,

148, n.14, 254 Ws. 2d 442, 647 N.W2d 189."2® The Neder/Harvey

test for harnmless error asks whether it is "clear beyond a
reasonable doubt that a rational jury would have found the
def endant guilty absent the error."?

144 We apply both harmless error tests in the present
case.

45 This court has articulated several factors to aid in
the harmess error analysis, including the frequency of the
error, the inportance of the erroneously admtted evidence, the
presence or absence of evidence corroborating or contradicting
the erroneously admtted evidence, whether the erroneously
admtted evidence duplicates untainted evidence, the nature of
the defense, the nature of the State's case, and the overall
strength of the State's case. ?®

146 The defendant contends that the State's untinely

disclosure of the ©police reports and the <circuit court's

adm ssion of the fingerprint evidence significantly disrupted

23 Anderson, 291 Ws. 2d 673, 115 (quotation marks,
parallel citation, and footnote omtted).

24 1d. (quoting State v. Harvey, 2002 W 93, 946, 254
Ws. 2d 442, 647 N.W2d 189 (quoting Neder v. United States, 527
U.S. 1, 18 (1999))). See also Mayo, 301 Ws. 2d 642, 747.

2> Mayo, 301 Ws. 2d 642, 948: State v. Norman, 2003 W 72,
48, 262 Ws. 2d 506, 664 N W2d 97; State v. Billings, 110
Ws. 2d 661, 668-70, 329 N.W2d 192 (1983).

19
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defense counsel's strategy and performance at trial.?® The
def endant explains that defense counsel originally intended to
argue to the jury that |law enforcenent officers had conducted a
shoddy investigation. According to the defendant, defense
counsel was attenpting to further this line of argunent when he
stated in his opening argument that no fingerprint testing had
been done. The defendant contends that defense counsel was
pursui ng the sanme "shoddy investigation"” argunent when he asked
a State witness, on the assunption that the answer to counsel's

guestion would be "no," whether fingerprint testing had been
conduct ed. The defendant urges that the fingerprint evidence
di srupted defense counsel's strategy by forcing counsel to
abandon his "shoddy investigation"” argunent.

47 The defendant additionally argues that the State's
untinely disclosure neant that defense counsel did not have tine
to digest and fully understand the fingerprinting that was done,
thereby leading to confusion, frustration and mstakes on
def ense counsel's part. The defendant contends that defense
counsel was led to tell the jury incorrectly that no fingerprint
testing had been done and was forced to object to a wtness's
statenent that defense counsel hinself had elicited.

148 We review the totality of the circunstances to

determne harm ess error. W recognize that it is difficult in

a post-trial proceeding to reconstruct the course defense

26 A lawyer who has to change tactics in nmid-trial through
no fault of the defendant or def ense counsel has been
prejudi ced. DelLao, 252 Ws. 2d 289, {61
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counsel and the circuit court would have taken had the State
fulfilled its discovery obligation. W agree with the defendant
that the State's untinely disclosure of the police reports and
the circuit court's adm ssion of the reports nmay have required
def ense counsel to adjust to the newy disclosed information as
the trial progressed. Nevertheless, upon study of the record we
conclude that the State's failure to disclose the reports tinely
and the circuit court's admssion of the fingerprint evidence
did not significantly disrupt counsel's strategy and perfornmance
at trial; defense counsel was able to adjust to the untinely-
di scl osed evi dence.

149 Defense counsel's opening argunent was consistent with
the information that the prosecutor had provided to him
i medi ately before trial. Def ense counsel explained in his
openi ng ar gunent t hat there was a difference bet ween
circunstantial evidence and what defense counsel termed "real
evidence." Defense counsel told the jury that the State had no
"real evi dence" against the defendant. Def ense counsel
specifically noted that "[t]here's not a single witness who's
going to provide evidence that any piece of evidence inside that
apartnment has any of ny client's fingerprints on it. None of
that testing took place.”" Defense counsel's prediction that not
a single witness would provide evidence that any piece of
evidence inside the apartnment had the defendant's fingerprints
on it was correct.

150 Al though defense counsel's statenent that fingerprint
testing did not take place is arguably inconsistent with the
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investigator's attenpt to lift fingerprints from the baggie, the
investigator's failure to obtain fingerprints corroborated
def ense counsel's ar gunment t hat t he State had only
circunstantial evidence, and no "real evidence," against the
def endant . Def ense counsel initiated the follow ng exchange
between hinself and Investigator Patton that was favorable to

t he def ense:

Q Isn't it true that when you requested fingerprint
testing on that evidence you wanted to see if ny
client's were on that bag?

A. Yes, sir.

Q And isn't it true that you also wanted to see if
sonebody el se's fingerprints were on that bag?

A If that was the case. I nmean, |1'm not just
focusing on the defendant. If there were other
prints, I would |Iook at that as an investigator, yes,
sir.

Q Because as an investigator you didn't |earn of any
information that anyone saw ny client wearing that
coat; isn't that true?

A. That's correct, sir.

Q So you wanted to do everything that you possibly
could to nmake sure that you were charging the right
person with that crine; isn't that true?

A | try to.

Q Because you didn't know that my client ever touched
that bag; isn't that true?

A. I didn't have eyewitness or sonething, scientific
fact perhaps that he touched the bag.

51 In sum we conclude that the State's failure to

di sclose the reports tinely and the circuit court's adm ssion of
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the reports did not significantly disrupt counsel's strategy or
performance at trial

52 Furthernore, the state had strong evidence (wthout
the fingerprint evidence) linking the defendant to the baggie
wi th cocaine: the baggie was found in a jacket that matched the
pants the defendant voluntarily put on, and the jacket and pants
were the defendant's size. The circuit court concluded that
even if the fingerprint information had been disclosed in a
tinmely fashion, the defendant woul d have been convi cted.

153 The defendant relies wupon State v. DelReal, 225

Ws. 2d 565, 593 N.W2d 461 (C. App. 1999), in contending that

the State's failure to disclose fingerprint information tinely

was prejudicial. The defendant's reliance on DelReal is
m spl aced.

154 In DelReal, |law enforcenent officers took Del Real into
custody shortly after he allegedly fired a gun. Al t hough

Del Real ' s hands were swabbed for gunshot residue, the State did
not disclose to defense counsel that the swabbing had taken
pl ace and did not test the swabs to determ ne whether there was
gunshot residue on Del Real's hands.

155 One of the State's witnesses testified at trial that
Del Real 's hands had been swabbed for gunshot residue. O her
testinony was that the swabbing had not been done.?’ During the

trial, defense counsel was unable to determ ne whether Del Real's

2 State v. DelReal, 225 Ws. 2d 565, 593 N W2d 461 (Ct.
App. 1999).
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hands had in fact been swabbed. The circuit court struck all
testinmony regarding the swabbing on the ground that it was
irrel evant.

156 After DelReal's conviction, defense counsel |earned
that law enforcenent officers had in fact swabbed Del Real's
hands but that the swabs had never been tested to determne
whet her gunshot residue was present. After trial the swabs were
tested and failed to reveal a sufficient anount of gunshot
residue on DelReal to yield a positive finding. An expert
testified that a negative result is inconclusive. On appeal the
court of appeals deened this evidence relevant and excul patory
in nature and concluded that the State had failed to disclose

t he evi dence.

157 In DelReal, defense counsel was not aware that
Del Real 's hands had been swabbed until after DelReal's trial;
was unable to determne the results of the swab until after
Del Real's trial; and was never permtted the opportunity to

present to the jury the evidence that DelReal's hands did not
have a significant anount of gunshot residue. According to the
court of appeals, the negative test result would have had sone
weight and could have supplied a favorable inference of
Del Real ' s i nnocence.

158 DelReal is significantly different from the present
case. In the present case, defense counsel |earned of the
reports about the fingerprints before and during the defendant's
trial and was able to present to the jury the arguably
excul patory evidence that no fingerprints were lifted from the
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baggi e. The absence of identifiable fingerprints does not
conpletely or even partially exonerate the defendant. The
fingerprint evidence, however, did support defense counsel's
argunment that no scientific evidence |linked the defendant to the
drug operation.

159 In sum wunder either statenment of the harm ess error
test, the State's failure to provide the defendant in the
present case wth the fingerprint evidence earlier and the
circuit court's adm ssion of the evidence were not prejudicial.
W agree, however, wth the court of appeals that in an
appropriate case the prosecutor's failure to disclose the
reports timely could be held to be prejudicial.?®

60 No Brady Violation. The defendant further argues that

he is entitled to a new trial as a matter of |aw because the
State violated his constitutional right to due process when it
failed to disclose tinely the reports indicating that |aw
enf or cenent of ficers unsuccessful ly attenpted to obtain
identifiable fingerprints fromthe plastic baggie containing the
cocai ne al |l egedly possessed by the defendant.

61 In Brady v. Maryland, 373 U S. 83, (1963), the United

States Suprene Court held that under the Due Process C ause of
the Fourteenth Anendnent, a defendant has a constitutional right
to evidence favorable to the accused and that a defendant's due

process right is violated when favorable evidence is suppressed

%8 State v. Harris, No. 2006AP882-CR, unpublished slip op.
112 (Ws. Ct. App. June 13, 2007).
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by the State either wllfully or inadvertently, and when
prejudice has ensued.?® Prejudice neans that "there is a
reasonabl e probability that, had the evidence been disclosed to

the defense, the result of the proceeding would have been

different. A ‘'reasonable probability’ is a probability
sufficient to undermine confidence in the outconme."*® In other
wor ds, "strictly speaking, there 1is never a real ' Brady

violation' unless the nondi sclosure was so serious that there is
a reasonable probability that the suppressed evidence woul d have
produced a different verdict."3!

62 Thus a Brady violation entails prejudice to the
accused and necessarily entitles the defendant to a new trial
When a "prosecutor violates his duty of disclosure under the
Constitution, he wll be 'punished" by having the illegally

obt ai ned conviction or sentence overturned. "3?

2 Harris, 272 Ws. 2d 80, 915 (citing Strickler, 527 US
at 281-82). -

In Brady, 373 U S. at 87, the Court stated the Brady rule
as follows: "[S]Juppression by the prosecution of evidence
favorable to an accused upon request violates due process where
the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.”
(enphasi s added).

As this <court has recognized, Brady's requirenment of
materiality enconpasses the concept of prejudice. Harris, 272
Ws. 2d 80, f15.

%0 United States v. Bagley, 473 U S. 667, 682 (1985).

31 Strickler, 527 U.S. at 281.

32 Gtate v. Ruiz, 118 Ws. 2d 177, 195, 347 N W2d 352
(1984) .
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163 Brady does not require pretrial di scl osure of
excul patory evidence.® Brady instead requires that the
prosecution disclose evidence to the defendant in tinme for its
effective use.3*

164 The State argues that the prosecutor's failure in the
instant case to disclose the fingerprint evidence earlier did
not violate Brady because the evidence was not "material" to
guilt or punishnment. W agree with the State. As we explained
previously, the defendant was not prejudiced in preparation or
presentation by the prosecutor's failure to disclose the
evidence earlier. Accordingly, under Brady the defendant's due
process rights were not violated by the State's failure to
di sclose earlier the witten reports or by the adm ssion of the

fingerprint evidence.

3% Harris, 272 Ws. 2d 80, 937 (quotation marks and
citations omtted).

See also 6 LaFave et al., supra note 22, § 24.3(b) at 364 &
n.63 (concluding that the |ower federal courts "agree that the
Brady rule does not inpose a general requirenent of pretrial
di sclosure of [material] exculpatory evidence" and that due
process instead "requires only that disclosure of exculpatory
evidence be made in sufficient tinme to permt [the] defendant to
make effective wuse of +that evidence at trial"; «collecting
cases).

Prof essor LaFave explains that "[d]epending upon the nature
of the evidence, this standard may sonetinmes require pretrial

di scl osure,” although "[f]or nobst exculpatory evidence, the
prosecution should be able to satisfy its constitutional
obligation by disclosure at trial." 6 LaFave et al., supra note

22, § 24.3(b) at 364-65.

3 State v. Harris, 272 Ws. 2d 80, 137 (quotation nmarks and
citations omtted).
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I
165 The next issue is whether the State violated Ws.
St at . 8§ 971.23(1)(b) by failing to disclose tinely the
defendant's all eged statenent asking for the green pants that he

%  The circuit court excluded the wtness's testinony

put on.
about the defendant's statenent.

166 The Crimnal D scovery Statute. W sconsin Stat.

8§ 971.23(1)(b) provides in relevant part that the district
attorney shall, wthin a reasonable tinme before trial, disclose
to the defendant a witten summary of all oral statenments of the
defendant that the district attorney plans to use in the course
of the trial and the nanes of witnesses to the defendant's ora

statenents. The disclosure statute provides as foll ows:

Upon demand, the district attorney shall, wthin a
reasonable tinme before trial, disclose to the
defendant or his or her attorney and permt the
defendant or his or her attorney to inspect and copy
or photograph all of the followng materials and
information, if it is within the possession, custody
or control of the state:

(b) A witten summary of all oral statenents of the
def endant which the district attorney plans to use in
the course of the trial and the names of witnesses to
t he defendant's oral statenents.

167 Standard of Revi ew. The interpretation and

application of Ws. Stat. 8§ 971.23(1)(b) to a given set of facts

% The defendant does not argue that a Brady violation
occurred in this instance. The Brady rule pertains only to
evidence that 1is favorable to the defendant Harris, 272
Ws. 2d 80, 115 (citing Strickler, 527 U S. at 281-82).

28



No. 2006AP882- CR

presents a question of l|aw that we review independent of the
circuit court and court of appeals but benefiting from their

anal yses. %6

168 Facts. Def ense counsel did not Ilearn of the
defendant's asking for the green pants until Detective Bl oedorn
was testifying. Detective Bloedorn testified that when the

def endant was handcuffed he was clad only in underwear, and that
before being transported to jail the defendant asked for
addi tional cl othing. The detective further testified that
"[t]here was a pair of, l|ike, green denim jeans that [the
defendant] asked to have." The pants were on the floor in front
of the couch where the defendant was sitting. The detective
also testified that the defendant "pointed out, indicated that
he wanted to have that particular pair of pants.”

169 Defense counsel objected to the officer's statenents
about the pants, arguing that defense counsel was not "provided
any information that [the defendant] nmde this statenment in
di scovery." Defense counsel stated that "[t]he information that
[he] received was that [the defendant] of his own volition
picked up a pair of pants on the floor and put them on."
Def ense counsel further explained that "[my client's in his
underwear when the police cone in. The difference between going
and grabbing a pair of pants so you're not naked and saying |

want those particular pants is significant."”

36 DelLao, 252 Ws. 2d 289, 914.
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70 The circuit court at first refused to strike Detective
Bl oedorn's reference to the defendant's asking for the green
pants. Later the parties stipulated that Bloedorn's statenent
that the defendant "asked to put on" the green pants be stricken
from the record, and the circuit court instructed the jury to
di sregard Bl oedorn's reference to the defendant's asking for the
green pants. The circuit court sanctioned the State for its
untinely disclosure to the defendant by excluding the evidence.

71 Detective Roeseler testified that he also participated
in the execution of the search warrant. Det ecti ve Roeseler
testified that the green pants fit the defendant; that the
defendant was fairly large in size and by far the biggest person
in the apartnent; and that the jacket was triple extra large in
Si ze. He testified that no one suggested to the defendant that
he put on the green pants. According to Roeseler, the green
pants contained $615 in cash, and Roeseler testified that in his
experience the cash and the presence in the residence of drug
manuf acturing and distribution paraphernalia were hallmarks of a
drug deal i ng operation.

72 The reference to the defendant's asking for the green
pants was significant because the inplication of the defendant's
request was that the green pants belonged to the defendant and
that the green pants tied the defendant to the green jacket that
held the baggie w th cocaine. The green jacket was found in a
nearby room and matched the color, size, and manufacturer of the
pants the defendant put on. The jacket and pants were of a size
to fit the defendant. The police found a duffel bag containing
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clothing and baggies. Detective Bloedorn further testified that
when he asked the defendant who owned the duffel bag, the
defendant stated that it belonged to him

173 The State entered the green pants as evi dence.

174 State Violated Crimnal Di scovery Statute. The

parties disagree about whether the State violated the crimnal
di scovery statute by failing to disclose tinely the defendant's
statenent requesting the green pants. The State contends that
the defendant's statenent was not one that the district attorney
"plan[ned] to use in the course of trial" and that the statenent
therefore was not subject to the prosecutor's duties under
§ 971.23(1)(b).

175 We assune for purposes of this review that the
prosecutor planned to wuse the defendant's statenent in the
course of trial® and that the State violated the criminal
di scovery statute by failing to disclose tinely the defendant's
statenent requesting the green pants.

176 Harm ess Error. The defendant's position is that the

State's violation of its discovery obligation and Bloedorn's
statenent regarding the pants were so prejudicial that a new

trial is warranted.

3" The test for whether the district attorney planned to use
a statenent in the course of trial is an objective one: "whether
a reasonable prosecutor, exercising due diligence, should have

known" of the evidence before trial, "and if so, whether a
reasonabl e prosecutor would have planned to use [the evidence]
in the course of trial." DelLao, 252 Ws. 2d 289, {33.
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177 We recognize that the prosecution's evidence against
the defendant is ~circunstantial and I|imted: it has the
defendant's proximty to the drugs, the defendant's matching
clothing, and the defendant's identifiers in the room There
was no confession, no wtness who stated that the cocaine
bel onged to the defendant, no scientific testing (such as for
fingerprints) that linked the defendant to the cocaine. Under
t hese circunstances evidence of the defendant's ownership of the
pants is inportant.

178 Although the defendant has a good point that his
asking to put on the green pants does not have the sane neani ng
as the act of putting on the pants, we conclude that the State's
untinmely disclosure of the defendant's alleged statenent asking
to put on the green pants had practically no effect on the
defendant's trial.

79 The <circuit court instructed the jury to disregard
Bl oedorn's reference to the defendant's statenent about the
pants. The officer's testinony that the defendant asked to put
on the green pants was not substantially different from other,
unchal | enged testinony that the defendant put on the green pants
of his own volition. A person's request to put on a pair of
pants does not seem significantly nore probative of ownership
than a person's act of putting on the sanme pants of his or her
own volition. Moreover, there was sufficient other evidence
that the pants Dbelonged to the defendant, including the
defendant's proximty to where the pants were found and the fact
that the pants fit the defendant.
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80 In sum we conclude that the State's untinely
di scl osure of the defendant's alleged statenment asking to put on
the green pants and Bloedorn's testinony that was stricken had
practically no effect on the defendant's trial. Under either
statenent of the harm ess error test, the error was harmnl ess.

11

181 We next consider whether the circuit court erred in
failing to strike the evidence of the defendant's crim nal
hi story. A State's wtness referred to a docunent namng the
defendant as "a court bail bond, some kind of court paperwork
for [the defendant]" and then a "recognizance of bond in a
crimnal case . . . a posting of $1,000 by the defendant."

182 Crimnal History Generally |nadm ssible. Odinarily

evidence of a defendant's crimnal history is not admssible
because when such evidence is admtted, there can be an
"overstrong tendency to believe the defendant guilty of the
charge nerely because he is a person likely to do such acts" and
because of "the confusion of issues which mght result from
bringing in evidence of other crines."3® Evi dence of a
defendant's crimnal history nmay serve as "an invitation to
focus on an accused's character” and to "magnif[y] the risk that
jurors wll punish the accused for being a bad person regardl ess

of his or her guilt of the crime charged. "3

38 State v. Sullivan, 216 Ws. 2d 768, 782-83, 576 N.wW2d 30
(1998) (citing Witty v. State, 34 Ws. 2d 278, 149 N W2d 557
(1967)).

%9 gQullivan, 216 Ws. 2d at 783.
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183 Facts. The State sought to introduce as evidence one
of the docunents bearing the defendant's nane that |aw
enforcement officers discovered in the sanme bedroomin which the
j acket that contained the baggie with cocaine was found. The
prosecutor asked one of the arresting officers to identify the

docunent. The docunent was presented to show that the defendant

was entrenched on the prem ses. The officer identified the
docunent as a "recognizance of bond in a crimnal case . . . a
posting of $1,000 by the defendant." Shortly before the State

i ntroduced the bond as evidence, the officer also referred to
the bond as "a court bail bond, sone kind of court paperwork for
[the defendant]."

184 The defendant objected to the officer's description of
the docunent and to adm ssion of the recognizance bond as
evidence. The circuit court received the bond as an exhibit but

did not send the bond to the jury. The circuit court also

barred the prosecutor fromreferring to the bond in the presence

The parties both treat the question whether evidence of the
defendant's crimnal history was admissible as a question
governed by Ws. Stat. 8 (Rule) 906. 09.

Wsconsin Stat. 8 (Rule) 904.04(2) bars adm ssion of
evi dence of other crines to prove the character of a person in
order to show that the person acted in conformty therewith but
al l ows such evidence under certain circunstances.

In addition, Ws. Stat. 8 (Rule) 904.03 permits a circuit
court to exclude relevant evidence "if its probative value is
substantial ly out wei ghed by t he danger of unfair
prej udi ce . "
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of the jury except as an "identifier" wth the defendant's nane
on it.

185 Standard of Review. A circuit court's decision

whether to admt or exclude evidence ordinarily lies wthin the
circuit court's discretion.* This court wll not disturb a
circuit court's discretionary decision so long as the record
reflects "the circuit court's reasoned application of the
appropriate legal standard to the relevant facts of the case."*
Evi dence erroneously admtted is subject to the harm ess error
rul e.

186 The Circuit Court Erred in Failing to Strike Evidence

of Defendant's Crimnal Hi story. The State acknow edges that

the evidence of the defendant's <crimnal history that it
introduced at trial was inadmssible. * The vcircuit court
acknowl edged that the State, the defense counsel, and the
circuit court had "dropped the ball" in the way the recogni zance
bond had been treated at trial. W agree with the State,
defense counsel, and the circuit court, concluding that the
State inproperly introduced evidence of the defendant's crim nal

history when the State <called the jury's attention to a

4 Leitinger v. DBart, Inc., 2007 W 84, 918, 302
Ws. 2d 110, 736 N.W2d 1.

4 state v. Delgado, 223 Ws. 2d 270, 281, 588 Nw2d 1
(1999).

42 State v. Hale, 2005 W 7, 9161-62, 277 Ws. 2d 593, 691
N. W2d 637.

43 Brief of Plaintiff-Respondent (State) at 26.
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recogni zance bond bearing the defendant's name and when a State
witness referred to the bond as "a court bail bond, sone kind of

court paperwork for [the defendant]" and then a "recogni zance of

bond in a crimnal case . . . a posting of $1,000 by the
def endant . "

187 Harm ess Error. The danger of the adm ssion of
evidence of the defendant's crimnal history is clear. As the

def endant argues in his brief, "[hlJuman nature being what it is,
nost people would nore easily find that an individual who has
previous crimnal cases would be nore likely to commt yet
anot her crime."*

188 The witness's two references to the docunent as "a

court bail bond, sone kind of court paperwrk for [the
defendant]" and a "recogni zance of bond in a crimnal
case . . . a posting of $1,000 by the defendant”™ were the only

evidence of the defendant's crimnal history presented to the
jury. The bond did not go to the jury.

189 Considering the infrequency of the error, doubt
whether the jury fully wunderstood the significance of these
statenents, and the State's, the defendant's, and the circuit
court's attenpts to limt any enphasis on the evidence, we
determne, as did the circuit court, that the admssion of
evidence of the defendant's crimnal history as an identifier

had limted if any effect on the defendant's trial when the

44 Def endant - Appel | ant-Petitioner's Brief at 36.
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error is evaluated in the context of the entire circunstances of
t he case.

190 Under either statenment of the harmess error test, the
error in admtting crimnal history evidence was harnl ess.

|V

191 We concluded that the State violated its discovery
obligation under Ws. Stat. 8§ 971.23(1)(e) and 8 971.23(1)(h) by
failing to disclose tinely the tw reports relating to
fingerprints and by failing to disclose tinely the defendant's
statenent requesting the green pants. W turn to the
defendant's assertion that the circuit court did not adequately
sanction the State for violating its discovery obligations with
regard to the fingerprint evidence.?®

192 Crimnal Discovery Statute Authorizing Sanctions for

State's Violation. Wsconsin Stat. 8 971.23(7m governs the

remedies for a discovery violation. The statute provides
several renedies.

193 Section 971.23(7m(a) states that a <circuit court
"shall exclude any witness not listed or evidence not presented
for inspection or copying required by this section, unless good
cause is shown for failure to conply." Under Ws. Stat.
8 971.23(7m(a), "[a]bsent a show ng of good cause, the evidence

the State failed to disclose nust be excluded."?® Under

% The defendant does not argue that the circuit court
failed to sanction the State appropriately for violating its
di scovery obligations with regard to the defendant's statenent
asking for the green pants.

46 DelLao, 252 Ws. 2d 289, ¢51.
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8§ 971.23(7m(a) the circuit court may grant a continuance or a
recess.

194 Wsconsin Stat. 8 971.23(7m(b) provides that in lieu
of or in addition to the sanctions provided in 8 971.23(7m(a),
a circuit court may "advise the jury of any failure or refusal
to di scl ose mat eri al or i nformation required to be
disclosed . . . or of any untinely disclosure of material or
information required to be disclosed .

195 Section 971.23(7m provides as foll ows:

(a) The court shall exclude any witness not listed or
evidence not presented for inspection or copying
required by this section, unless good cause is shown
for failure to conply. The court may in appropriate
cases grant the opposing party a recess or a
cont i nuance.

(b) In addition to or in lieu of any sanction
specified in par. (a), a court may, subject to sub

(3), advise the jury of any failure or refusal to
di scl ose materi al or information required to be
di scl osed under sub. (1) or (2m, or of any untinely
di scl osure of material or information required to be
di scl osed under sub. (1) or (2m

196 Standard of Review. This court detern nes whether

exclusion of evidence is statutorily mandated as a question of
law to be determned by this court independent of the circuit
court and court of appeals but benefiting from the anal yses of
t hese courts. The circuit court's discretionary decision under

Ws. Stat. § 971.23(7m(a) regarding granting a continuance or
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recess® and the circuit court's discretionary decision under
8§ 971.23(7m (b) whether to advise the jury about the State's
m sconduct, in lieu of or in addition to the sanctions provided
in 8 971.23(7m(a), is reviewed under the erroneous exercise of
di scretion standard. W will not disturb a circuit court's
discretionary decision so long as the record reflects "the
circuit court's reasoned application of the appropriate | egal
standard to the relevant facts of the case."*® "The penalty for
the breach of disclosure should fit the nature of the proffered
evi dence and renove any harnful effect on the defendant."?®

197 Facts. Wen the State made no showing that it had
good cause to delay the disclosure of the fingerprint evidence,
t he defendant asked the circuit court to exclude any fingerprint
evi dence. The ~circuit court refused. The «circuit court
explained that it had determned that 8§ 971.23(7m(a) did not
require exclusion of the evidence when "the evidence in question

0

was excul patory."® The circuit court also viewed the renedy of

“" The less drastic and nore favored renedy than excl usion
of evidence for the State's violation of the crimnal discovery
statute is for the circuit court to grant a continuance or
recess. Tucker v. State, 84 Ws. 2d 630, 640-41, 267 N.W2d 630
(1978).

“8 Del gado, 223 Ws. 2d at 281.
49 DelLao, 252 Ws. 2d 289, Y60 (citation onitted).

°0 Although the  fingerprint evidence was  arguably
excul patory, defense counsel viewed the evidence as prejudicial
because it adversely affected his trial strategy in defending
t he def endant.
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exclusion as too harsh a sanction against the prosecution in the
present case.

198 In this court the defendant's brief recognizes that
the circuit court's refusal to exclude the fingerprint evidence
may have been appropriate inasnmuch as exclusion mght have
msled the jury into thinking that |aw enforcenent had not
undertaken to check the fingerprints. The defendant asks this
court to treat his nmotion for mstrial as a notion for a
continuance or recess and to declare that the circuit court
erred in failing to grant a continuance or recess.

199 The defendant further argues here that wunder the
circunstances of the present case an alternative renedy was
avai |l able under Ws. Stat. § 971.23(7m(b), which he requested,
and which the circuit court failed to grant.

1100 Defense counsel requested that the circuit court give
the State "a gentle adnoni shnent in front of the jury” informng
the jury that an issue of discovery relating to the fingerprint
reports had conme up, that the State had failed to notify the
defendant tinmely of information in its possession, and that the
circuit court had ruled on the matter. Def ense counsel
specifically requested that the circuit court inform the jury
t hat defense counsel had received a report during lunch hour and
that he should have received the report earlier.

1101 The «circuit court inforned defense counsel that
although it wuld not "say exactly what [defense counsel]
suggested,” the circuit court would explain to the jury "in

neutral ternms" what had happened. The circuit court stated it
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woul d explain the delay after defense counsel's objection to the
fingerprint testinony and would do it in such a way as not to
prejudi ce the defendant. The circuit court refused "to point
the finger at the State" but agreed to "take [defense counsel]
of f the hook."

1102 The circuit court couched its conmments to the jury in
terms of an apology to the jury for taking so long. The circuit

court also infornmed the jury that "[w] hen [defense counsel]

raised his objections, he was doing the right thing"; that
"l awyers have an obligation to object”; and that "we've worked
t hrough that problem and we've got it resolved . . . ." The

circuit court did not address the nature of defense counsel's
objection or the State's failure to conply tinely wth its
di scovery obligations.

103 The circuit court nmerely remnded the jury, as it had
stated earlier in the prelimnary instructions, that counsel had
an obligation to state objections and that the matter at issue
(I'nvestigator Patton's testinony) to which defense counsel had
obj ected had been resolved. This rem nder was simlar not only
to the prelimnary instruction about counsels' objections but
also to the circuit court's later instruction to the jury about
counsel s' obj ections. >

9104 Crcuit Court Erred In Failing to Sanction the State.

The circuit court explained that it did not inpose the

di scretionary sanction of informng the jury that the State

°l See Ws JI—<Crininal 148 (2000).
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failed to disclose the fingerprint information "because the
information was immaterial [that is, not prejudicial], and the
State had inadvertently failed to provide this information in
di scovery."

1105 This reasoning is not entirely sufficient. The State
erred in not conplying with tinmely disclosure of the reports as
statutorily required. Al though the effect of the State's
failure to adhere to the crimnal discovery statute on the
defendant's trial strategy was not great and the adm ssion of
the evidence was not prejudicial, defense counsel was caught by
surprise. A defendant should not be surprised by two unproduced
reports that were requested, were subject to discovery, and were
in the prosecutor's possession. Under the circunstances of the
present case, we agree with the defendant that the circuit court
shoul d have exercised its discretion to mtigate the effect, if
any, of the State's failure to fulfill its statutory discovery
obligations by advising the jury pursuant to 8 971.23(7m (b).

1106 For the reasons set forth, we conclude that the
circuit court erroneously exercised its discretion in failing to
advise the jury that the State had failed to make tinely
di scl osure of the reports to the defendant under the crimna
di scovery statute, even though the State's failure to abide by
the crimnal discovery statute was not prejudicial error.

1107 Harm ess error. We have already concluded that the

State's failure to disclose tinely the fingerprint evidence and
the circuit court's admssion of the fingerprint evidence were
not prejudicial. In failing to sanction the State for its
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failure to disclose tinely the fingerprint evidence, the circuit
court mssed an opportunity to mtigate any effect of the
State's failure and the court's adm ssion of the evidence. The
circuit court's failure to sanction the State did not, however
cause additional harmto the defendant.

1108 We conclude that the circuit court's failure to advise
the jury that the State had failed to nmake tinely disclosure to
the defendant was harmless wunder either statenment of the
harm ess error test.

\Y

1109 The defendant argues that the cumul ative effect of the
errors is prejudicial and that a new trial nust result. The
deci sion whether to grant a new trial generally lies within the
di scretion of the circuit court.® W wll not disturb a circuit
court's discretionary decision so long as the record reflects
"the circuit court's reasoned application of the appropriate
| egal standard to the relevant facts of the case."®3

110 The cunulative effect of several errors my, in

certain instances, undermne a reviewng court's confidence in

52 State v. Carlson, 2003 W 40, 924, 261 Ws. 2d 97, 661
N. W 2d 51.

°3 Del gado, 223 Ws. 2d at 281.
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the outconme of a proceeding.>* We therefore aggregate the
effects of the multiple errors in determining whether their
overall inpact satisfies the standard for a new trial.

111 Whatever phrasing we use in applying a harmess error
analysis in the instant case, the errors viewed cumulatively
were harm ess, not prejudicial.

112 W have concluded that the State's untinely disclosure
of the fingerprint evidence and the adm ssion of the fingerprint
evidence did not significantly inpair defense counsel's ability
to argue that the State's circunstantial evidence did not
establish beyond a reasonable doubt that the defendant was
guilty of the crinme charged; that the State's untinely
di sclosure of the defendant's statement asking to put on the
green pants (and the exclusion of the defendant's statenent) had
no prejudicial effect on the defendant's trial; and that
al though the adm ssion of evidence of the defendant's crim nal

history was erroneous, the evidence was not prejudicial.

> State v. Thiel, 2003 W 111, 959, 264 Ws. 2d 571, 665
N. W2d 305 (adopting, in an ineffective assistance of counsel
case, the reasoning of the federal courts holding that prejudice
shoul d be assessed based on the cunulative effect of counsel's
deficiencies); Alvarez v. Boyd, 225 F.3d 820, 824 (7th Cr.
2000) ("Trial errors which in isolation are harnless m ght, when
aggregated, alter the course of a trial so as to violate a
petitioner's right to due process of law. ") (citations omtted);
United States v. Rivera, 900 F.2d 1462, 1469 (10th G r. 1990)
("The cunul ative effect of two or nore individually harm ess
errors has the potential to prejudice a defendant to the sane

extent as a single reversible error.”); United States .
Wal | ace, 848 F.2d 1464, 1472 (9th Cr. 1988) ("Even if each of
these errors, by itself, is arguably harm ess, their cunulative

effect may well be prejudicial.").
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Al though the circuit court erred in failing to adnonish the
State for its violations of the discovery statute, this error
too was harmnl ess.

113 It is the State's burden to prove that the errors are,
in their cunulative effect, harm ess and not prejudicial. The
State has carried this burden under the facts of the present
case. The State has denonstrated beyond a reasonabl e doubt that
the aggregated errors did not, wunder the totality of the
ci rcunstances, contribute to the verdict against the defendant
or underm ne confidence in the verdict. Using an alternative
phrasing of the test, the State has denonstrated beyond a
reasonable doubt that a rational jury would have found the
defendant guilty absent the State's errors. Under the facts of
the present case, the State's errors, viewed cunulatively, do
not underm ne our confidence in the outconme of the defendant's
trial.

* % k%
1114 We concl ude as foll ows:
| . The State violated Ws. St at . 8§ 971.23(1) (the
crimnal discovery statute) by failing to disclose
tinmely the police reports. The defendant's Brady due
process rights were not violated.?®® The State's
statutory violation and the adm ssion of the evidence

were not prejudicial.

° Brady v. Maryland, 373 U S. 83 (1963).
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The State violated Ws. Stat. 8§ 971.23(1)(the crimna

di scovery statute) by failing to disclose tinely the

defendant's alleged statenent asking for the pants

that he put on. The circuit court excluded the

evi dence. The State's statutory violation was not

prej udicial .

The circuit court erred in failing to strike evidence

of the defendant's crimnal history. The adm ssion of

the evidence was not prejudicial error.

The circuit court erred in failing to sanction the

State for violating Ws. Stat. 8§ 971.23 (the crimnal

di scovery statute). The error was not prejudicial.

The errors, when viewed cunulatively, are not

prejudicial errors warranting a new trial.

For the reasons set forth, we affirm the decision of

of appeals affirmng the circuit court's judgnent of
and order denying the defendant's postconviction

a new trial.

By the Court.—Fhe decision of the court of appeals is

af firned.
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