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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  Ronel l  E.  

Har r i s,  seeks r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s1 af f i r mi ng a j udgment  and or der  of  t he Ci r cui t  Cour t  f or  

Sheboygan Count y,  Ter ence T.  Bour ke,  Judge.   The ci r cui t  cour t  

convi ct ed t he def endant  of  possessi on wi t h t he i nt ent  t o del i ver  

mor e t han 40 gr ams of  cocai ne or  cocai ne base cont r ar y t o Wi s.  

                                                 
1 St at e v.  Har r i s,  No.  2006AP882- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  June 13,  2007) .    
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St at .  § 961. 41( 1m) ( cm) 4.  ( 2003- 04) . 2  The ci r cui t  cour t  deni ed 

t he def endant ' s post convi ct i on mot i on seeki ng a new t r i al .  

¶2 Fi ve i ssues ar e pr esent ed on r evi ew t o det er mi ne 

whet her  t he c i r cui t  cour t  er r ed i n denyi ng t he def endant ' s 

mot i on f or  a new t r i al :  

I .  Di d t he St at e v i ol at e Wi s.  St at .  § 971. 23( 1)  ( t he 

cr i mi nal  di scover y st at ut e)  or  t he def endant ' s 

const i t ut i onal  r i ght  t o due pr ocess by f ai l i ng t o 

di scl ose t i mel y wr i t t en pol i ce r epor t s st at i ng t hat  

l aw enf or cement  of f i cer s unsuccessf ul l y at t empt ed t o 

obt ai n i dent i f i abl e f i nger pr i nt s f r om a pl ast i c baggi e 

cont ai ni ng cocai ne al l egedl y bel ongi ng t o t he 

def endant ?  I f  so,  was t he def endant  pr ej udi ced by t he 

St at e' s st at ut or y v i ol at i on and t he admi ssi on of  

evi dence or  t est i mony r egar di ng f i nger pr i nt  evi dence?  

I I .  Di d t he St at e v i ol at e Wi s.  St at .  § 971. 23( 1)  ( t he 

cr i mi nal  di scover y st at ut e)  by f ai l i ng t o di scl ose 

t i mel y t he def endant ' s r equest  t o put  on a par t i cul ar  

pai r  of  pant s?  I f  so,  was t he def endant  pr ej udi ced by 

t he v i ol at i on?     

I I I .  Di d t he c i r cui t  cour t  er r  i n f ai l i ng t o st r i ke 

evi dence of  t he def endant ' s cr i mi nal  hi st or y af t er  t he 

St at e' s wi t ness r ef er r ed t o a document  as " a cour t  

bai l  bond,  some ki nd of  cour t  paper wor k f or  [ t he 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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def endant ] "  and t hen a " r ecogni zance of  bond i n a 

cr i mi nal  case .  .  .  a post i ng of  $1, 000 by t he 

def endant " ?  I f  so,  was t he er r or  pr ej udi c i al ? 

I V.  I f  t he St at e v i ol at ed Wi s.  St at .  § 971. 23( 1)  ( t he 

cr i mi nal  di scover y st at ut e) ,  di d t he c i r cui t  cour t  er r  

i n f ai l i ng t o sanct i on t he St at e f or  t he v i ol at i on? 

V.  Ar e t he er r or s,  when vi ewed cumul at i vel y,  pr ej udi c i al  

er r or s war r ant i ng a new t r i al ? 

¶3 We concl ude as f ol l ows:  

I .  The St at e v i ol at ed Wi s.  St at .  § 971. 23( 1)  ( t he 

cr i mi nal  di scover y st at ut e)  by f ai l i ng t o di scl ose 

t i mel y t he pol i ce r epor t s.   The def endant ' s Br ady due 

pr ocess r i ght s  wer e not  v i ol at ed. 3  The St at e' s 

st at ut or y v i ol at i on and t he admi ssi on of  t he evi dence 

wer e not  pr ej udi c i al .     

I I .  The St at e v i ol at ed Wi s.  St at .  § 971. 23( 1)  ( t he 

cr i mi nal  di scover y st at ut e)  by f ai l i ng t o di scl ose 

t i mel y t he def endant ' s al l eged st at ement  aski ng f or  

t he pant s t hat  he put  on.   The ci r cui t  cour t  excl uded 

t he evi dence.   The St at e' s st at ut or y v i ol at i on was not  

pr ej udi c i al .    

I I I .  The ci r cui t  cour t  er r ed i n f ai l i ng t o st r i ke evi dence 

of  t he def endant ' s cr i mi nal  hi st or y.   The admi ss i on of  

t he evi dence was not  pr ej udi c i al  er r or .  

                                                 
3 Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) .  
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I V.  The ci r cui t  cour t  er r ed i n f ai l i ng t o sanct i on t he 

St at e f or  v i ol at i ng Wi s.  St at .  § 971. 23 ( t he cr i mi nal  

di scover y st at ut e) .   The er r or  was not  pr ej udi c i al .   

V.  The er r or s,  when vi ewed cumul at i vel y,  ar e not  

pr ej udi c i al  er r or s war r ant i ng a new t r i al .      

¶4 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he ci r cui t  cour t ' s  j udgment  of  

convi ct i on and t he ci r cui t  cour t ' s  or der  denyi ng t he def endant ' s  

post convi ct i on mot i on f or  a new t r i al .    

¶5 We br i ef l y summar i ze t he f act s r el at i ng t o t he 

def endant ' s t r i al ,  convi ct i on,  and post convi ct i on mot i on f or  a 

new t r i al  and shal l  det ai l  t he f act s f ur t her  i n t he par t s of  t he 

opi ni on di scussi ng t he l egal  i ssues pr esent ed.    

¶6 The case t hat  t he St at e pr esent ed at  t he def endant ' s 

j ur y t r i al  on t he char ge of  possessi on of  cocai ne wi t h i nt ent  t o 

del i ver  consi st ed essent i al l y  of  t he f ol l owi ng evi dence:  
 
• Whi l e l aw enf or cement  of f i cer s wer e execut i ng a sear ch 

war r ant  i n a Sheboygan apar t ment ,  t hey di scover ed t he 
def endant  on a sof a i n t he r esi dence;  

 
• The of f i cer s di scover ed a pl ast i c baggi e cont ai ni ng a 

subst ance l at er  det er mi ned t o be 62 gr ams of  cr ack 
cocai ne ( t he cont r aband al l eged t o be possessed by t he 
def endant )  i n t he pocket  of  a gr een deni m j acket  t hat  
was hangi ng on a c l oset  door  i n a bedr oom of  t he 
apar t ment ;  

 
• The of f i cer s di scover ed a duf f el  bag under neat h t he 

gr een deni m j acket ,  and t he def endant  admi t t ed t hat  t he 
duf f el  bag was hi s;  

 
• The of f i cer s di scover ed t wo document s on t op of  t he 

duf f el  bag t hat  bor e t he def endant ' s name;  
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• The duf f el  bag cont ai ned pl ast i c baggi es ( al t hough no 

cont r aband) ;  
 
• Shor t l y af t er  t he of f i cer s ent er ed t he apar t ment ,  t he 

def endant  put  on a pai r  of  gr een deni m pant s wi t hout  any 
suggest i on f r om t he of f i cer s t o do so;  

 
• The gr een deni m pant s t hat  t he def endant  put  on had been 

l y i ng near  t he def endant  bef or e he put  t hem on;  
 

• The gr een deni m pant s t hat  t he def endant  put  on mat ched,  
i n col or ,  s i ze,  and br and,  t he j acket  cont ai ni ng t he 
pl ast i c baggi e of  cocai ne;  

 
• Bot h t he pant s and t he mat chi ng j acket  wer e an 

appr opr i at e s i ze f or  t he def endant ;  
 

• Al t hough ot her  per sons wer e known t o l i ve i n t he 
apar t ment ,  none was si mi l ar  i n s i ze t o t he def endant ;  

 
• The of f i cer s di scover ed $615. 00 i nsi de t he gr een deni m 

pant s put  on by t he def endant ;  and 
 

• Law enf or cement  of f i cer s di scover ed a wal l et  i n t he 
apar t ment  cont ai ni ng t he def endant ' s  phot o 
i dent i f i cat i on car d.    

¶7 At  hi s t r i al ,  t he def endant  ar gued t hat  t he St at e' s 

case consi st ed ent i r el y of  c i r cumst ant i al  evi dence and adduced 

t he f ol l owi ng evi dence i n hi s f avor :  
 

• Mul t i pl e ot her  per sons i n t he apar t ment  wer e known t o be 
i nvol ved i n dr ugs;  and 

 
• A document  wi t h t he name of  one of  t hose per sons was 

di scover ed i n t he same bedr oom i n whi ch l aw enf or cement  
of f i cer s di scover ed t he cocai ne al l eged t o bel ong t o t he 
def endant .  

¶8 Af t er  t he St at e f i l ed an i nf or mat i on agai nst  hi m,  t he 

def endant  moved f or  di scover y f r om t he St at e.   The def endant ' s 

mot i on demanded t hat  t he St at e di scl ose,  among ot her  i t ems:  
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• " A wr i t t en summar y of  al l  or al  st at ement s of  t he 
def endant  t hat  t he st at e pl ans t o use at  t r i al  and t he 
names of  wi t nesses t o t he def endant ' s or al  
st at ement s" ;   

 
• " Any and al l  r el evant  wr i t t en or  r ecor ded st at ement s 

of  a wi t ness"  t hat  t he St at e i nt ends t o cal l  at  t r i al ;  
and  

 
• " Any excul pat or y evi dence .  .  .  i ncl udi ng but  not  

l i mi t ed t o .  .  .  [ a] l l  evi dence and/ or  ot her  
i nf or mat i on t hat  woul d t end t o negat e t he gui l t  of  t he 
def endant  .  .  .  [ and]  [ a] l l  evi dence and/ or  ot her  
i nf or mat i on t hat  woul d t end t o af f ect  t he wei ght  or  
cr edi bi l i t y  of  t he evi dence agai nst  t he def endant . "  

¶9 The def endant ' s t r i al  l ast ed one day.   The j ur y  f ound 

t he def endant  gui l t y of  possessi ng cocai ne wi t h i nt ent  t o 

del i ver .    

¶10 Bef or e sent enci ng,  t he def endant  moved f or  a new t r i al  

based on t he St at e' s f ai l ur e t o di scl ose t i mel y bot h excul pat or y 

evi dence and st at ement s made by t he def endant  t hat  t he St at e 

pl anned t o i nt r oduce at  t r i al .    

¶11 The ci r cui t  cour t  sent enced t he def endant  t o f i ve 

year s '  conf i nement  and f i ve year s '  ext ended super vi s i on.    

¶12 Af t er  sent enci ng,  t he def endant  moved f or  

post convi ct i on r el i ef ,  agai n r equest i ng a new t r i al ,  based on 

t he pr osecut or ' s wi t hhol di ng r el evant  i nf or mat i on and on co-

act or s '  bei ng sent enced l ess har shl y.   The ci r cui t  cour t  agai n 

deni ed t he def endant ' s mot i on f or  a new t r i al .    

I  

¶13 We f i r st  consi der  whet her  t he St at e v i ol at ed Wi s.  

St at .  § 971. 23( 1) ( e)  and ( h)  ( or  t he def endant ' s Br ady 
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const i t ut i onal  r i ght  t o due pr ocess)  by f ai l i ng t o di scl ose 

t i mel y t he wr i t t en pol i ce r epor t s st at i ng t hat  l aw enf or cement  

of f i cer s unsuccessf ul l y at t empt ed t o obt ai n i dent i f i abl e 

f i nger pr i nt s f r om a pl ast i c baggi e cont ai ni ng cocai ne al l egedl y  

bel ongi ng t o t he def endant .   We t hen consi der  whet her  any 

vi ol at i on of  t he di scover y s t at ut e or  admi ssi on of  t he 

f i nger pr i nt  evi dence r esul t ed i n pr ej udi c i al  er r or .    

¶14 The Cr i mi nal  Di scover y St at ut e.   Wi sconsi n St at .  

§ 971. 23( 1) ( e)  and ( h)  pr ovi de i n r el evant  par t  t hat  t he 

di st r i ct  at t or ney shal l ,  wi t hi n a r easonabl e t i me bef or e t r i al ,  

di scl ose t o t he def endant  any r el evant  wr i t t en or  r ecor ded 

st at ement s of  a named wi t ness,  t he r esul t s of  any sci ent i f i c  

t est ,  and any excul pat or y evi dence.   These pr ovi s i ons st at e as 

f ol l ows:  

Upon demand,  t he di st r i ct  at t or ney shal l ,  wi t hi n a 
r easonabl e t i me bef or e t r i al ,  di scl ose t o t he 
def endant  or  hi s or  her  at t or ney and per mi t  t he 
def endant  or  hi s or  her  at t or ney t o i nspect  and copy 
or  phot ogr aph al l  of  t he f ol l owi ng mat er i al s and 
i nf or mat i on,  i f  i t  i s  wi t hi n t he possessi on,  cust ody 
or  cont r ol  of  t he st at e:  

.  .  .  .  

( e)  Any r el evant  wr i t t en or  r ecor ded st at ement s of  a 
wi t ness named on a l i s t  under  par .  ( d) ,  i ncl udi ng any 
vi deot aped or al  st at ement  of  a chi l d under  s.  908. 08,  
any r epor t s or  st at ement s of  exper t s made i n 
connect i on wi t h t he case or ,  i f  an exper t  does not  
pr epar e a r epor t  or  st at ement ,  a wr i t t en summar y of  
t he exper t ' s  f i ndi ngs or  t he subj ect  mat t er  of  hi s or  
her  t est i mony,  and t he r esul t s of  any physi cal  or  
ment al  exami nat i on,  sci ent i f i c  t est ,  exper i ment  or  
compar i son t hat  t he di st r i ct  at t or ney i nt ends t o of f er  
i n evi dence at  t r i al .  



No.  2006AP882- CR   

 

8 
 

.  .  .  .  

( h)  Any excul pat or y evi dence.  

¶15 St andar d of  Revi ew.   The i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 971. 23( 1) ( e)  and ( h)  t o a gi ven set  

of  f act s,  as i n t he i nst ant  case,  pr esent s a quest i on of  l aw 

t hat  we r evi ew i ndependent l y of  t he c i r cui t  cour t  and cour t  of  

appeal s but  benef i t i ng f r om t hei r  anal yses. 4  I f  t hi s cour t  

concl udes t hat  t he St at e v i ol at ed i t s st at ut or y di scover y 

obl i gat i on,  t hi s cour t  must  t hen det er mi ne whet her  t he St at e has 

shown good cause f or  t he v i ol at i on and,  i f  not ,  whet her  t he 

def endant  was pr ej udi ced by t he evi dence or  t est i mony. 5  These 

i ssues ar e al so quest i ons of  l aw f or  t hi s cour t  t o r evi ew 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses. 6 

¶16 Fact s.   Two r epor t s wer e di scl osed t o t he def endant  on 

t he day of  t r i al .   One was di scl osed i mmedi at el y bef or e t r i al .   

A second was di scl osed dur i ng t he l unch hour  dur i ng t he t r i al .  

¶17 On t he mor ni ng of  t he t r i al ,  t en mi nut es pr i or  t o t he 

commencement  of  pr oceedi ngs,  t he pr osecut or  not i f i ed def ense 

counsel  of  a wr i t t en r epor t  aut hor ed by a Sheboygan pol i ce 

of f i cer  whom t he St at e pl anned t o cal l  as a wi t ness at  t r i al .   

The r epor t  st at ed,  among ot her  t hi ngs,  t hat  dur i ng an i nt er vi ew 

conduct ed at  t he Sheboygan Count y Det ent i on Cent er ,  a l aw 

                                                 
4 St at e v.  DeLao,  2002 WI  49,  ¶14,  252 Wi s.  2d 289,  643 

N. W. 2d 480.  

5 DeLao,  252 Wi s.  2d 289,  ¶15.  

6 I d.  
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enf or cement  of f i cer  asked t he def endant  " i f  t her e woul d be any 

r eason why hi s f i nger pr i nt s woul d be on t he packi ng of  [ t he]  

cocai ne"  at  i ssue.   Accor di ng t o t he r epor t ,  t he def endant  

r esponded t hat  " he coul d t hi nk of  no r eason why hi s f i nger pr i nt s 

woul d be on any such an i t em. "    

¶18 Out si de t he pr esence of  t he j ur y,  def ense counsel  

obj ect ed t o t he St at e' s unt i mel y di scl osur e of  t hi s r epor t .   The 

ci r cui t  cour t  asked t he pr osecut or  whet her  he i nt ended " t o br i ng 

i n anyt hi ng about  f i nger pr i nt s. "   The pr osecut or  r epl i ed t hat  he 

i nt ended t o t el l  t he j ur y onl y  t hat  l aw enf or cement  of f i cer s 

" wer en' t  abl e t o get  any [ f i nger pr i nt s]  f r om t he bag. "  

¶19 Def ense counsel  obj ect ed t o t he pr osecut or ' s f ai l ur e 

t o i nf or m def ense counsel  t i mel y  t hat  l aw enf or cement  of f i cer s  

had at t empt ed t o obt ai n f i nger pr i nt s f r om t he pl ast i c baggi e.   

Def ense counsel  asked t he ci r cui t  cour t  t o bar  t he St at e f r om 

aski ng i t s wi t nesses whet her  t hey t r i ed t o obt ai n f i nger pr i nt s  

f r om t he baggi e cont ai ni ng t he cocai ne.   

¶20 The def endant ' s pr i me ar gument  was ( and cont i nues t o 

be)  t hat  t he St at e' s t ar dy di scl osur e of  t he f i nger pr i nt  r epor t s 

di sr upt ed t he def endant ' s t r i al  st r at egy.   Def ense counsel  

expl ai ned t hat  based on t he evi dence t hat  t he St at e had t i mel y 

di scl osed t o t he def endant ,  def ense counsel  i nt ended t o ask t he 

St at e' s wi t nesses whet her  t hey had sent  var i ous i t ems of  

evi dence " t o t he dr ug cr i me l ab i n Madi son t o have i t  t est ed f or  

f i nger pr i nt s. "   Def ense counsel ' s st r at egy was t o show t hat  t he 

i nvest i gat i on was shoddy.  
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¶21 Af t er  ext ended di scussi on,  t he c i r cui t  cour t  

i nst r uct ed t he pr osecut or  not  t o r ai se t he f i nger pr i nt  i ssue on 

di r ect  exami nat i on but  i nf or med def ense counsel  t hat  i f  def ense 

counsel  br ought  i t  up on cr oss,  t hen def ense counsel  woul d open 

t he door  and t he pr osecut or  coul d br i ng i t  up on r edi r ect .    

¶22 Dur i ng hi s openi ng st at ement ,  def ense counsel  made t he 

f ol l owi ng cl ai m:  " Ther e' s not  a s i ngl e wi t ness who' s goi ng t o 

pr ovi de evi dence t hat  any pi ece of  evi dence i nsi de t hat  

apar t ment  has any of  my cl i ent ' s f i nger pr i nt s on i t .   None of  

t hat  t est i ng t ook pl ace. "    

¶23 Dur i ng t he t r i al ,  t he St at e cal l ed I nvest i gat or  Pat t on 

as a wi t ness.   On cr oss- exami nat i on def ense counsel  asked t he 

i nvest i gat or  t he f ol l owi ng quest i on:  " [ Y] ou cer t ai nl y had t he 

dr ugs t est ed f or  f i nger pr i nt s,  di dn' t  you?"   The i nvest i gat or  

r epl i ed,  " Yes,  s i r ,  I  di d.   I  had t he pl ast i c baggi e checked f or  

f i nger pr i nt s. "  

¶24 Upon hear i ng t hi s answer ,  def ense counsel  i mmedi at el y 

made a mot i on t o st r i ke and r equest ed t hat  t he j ur y be cl ear ed 

f r om t he cour t r oom.   Def ense counsel  had expect ed t he wi t ness t o 

answer  " no. "  

¶25 The ci r cui t  cour t  r ef used t o c l ear  t he j ur y f r om t he 

cour t r oom but  agr eed t o di scuss def ense counsel ' s mot i on i n 

chamber s out si de t he j ur y ' s pr esence.   I n chamber s,  def ense 

counsel  cont ended t hat  t he i nvest i gat or ' s answer  t o t he quest i on 

suggest ed t hat  t he baggi e had been sci ent i f i cal l y t est ed f or  

f i nger pr i nt s i n cont r ast  t o t he pr osecut or ' s assur ance t hat  no 

sci ent i f i c  t est i ng had been per f or med.   Def ense counsel  moved 
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f or  a mi st r i al  on t he gr ound t hat  t he St at e had f ai l ed t o 

di scl ose excul pat or y evi dence about  t he l ack of  i dent i f i abl e 

f i nger pr i nt s on t he baggi e cont ai ni ng cocai ne.    

¶26 The ci r cui t  cour t  excused t he j ur y f or  l unch and asked 

t he i nvest i gat or  what  he meant  when he t est i f i ed t hat  he " had 

t he pl ast i c baggi e checked f or  f i nger pr i nt s. "   The i nvest i gat or  

i nf or med t he ci r cui t  cour t  t hat  he had at t empt ed but  f ai l ed t o 

l ocat e i dent i f i abl e f i nger pr i nt s  on t he baggi e usi ng a " l at ent  

pr i nt  pr ocessi ng"  t echni que.  

¶27 I n r ul i ng on t he pr osecut or ' s t ar di ness i n maki ng t he 

f i r st  r epor t  avai l abl e t o t he def endant ,  t he c i r cui t  cour t  

deci ded t hat  t he r epor t  on t he f i nger pr i nt s shoul d have been 

di scl osed ear l i er  but  t hat  t he def ense was not  pr ej udi ced by t he 

l at e di scl osur e.    

¶28 Af t er  t he l unch r ecess,  t he pr osecut or  di scl osed a 

second r epor t  t o t he def endant .   Thi s r epor t  conf i r med t he 

i nvest i gat or ' s t est i mony t hat  he had at t empt ed but  f ai l ed t o 

obt ai n i dent i f i abl e f i nger pr i nt s f r om t he pl ast i c baggi e 

cont ai ni ng t he cocai ne.   Thi s r epor t  was i n a co- act or ' s f i l e i n 

t he pr osecut or ' s of f i ce,  not  i n t he def endant ' s f i l e i n t he 

pr osecut or ' s of f i ce.   The pr osecut or  had l ocat ed t hi s second 

r epor t  dur i ng t he l unch r ecess.  

¶29 The ci r cui t  cour t  admi t t ed t hi s second r epor t  as an 

exhi bi t ,  but  at  def ense counsel ' s r equest  t he c i r cui t  cour t  di d 

not  pr ovi de t he r epor t  t o t he j ur y.   Def ense counsel  r enewed hi s  

mot i on f or  a mi st r i al .   Def ense counsel  compl ai ned t hat  t he 

St at e' s unt i mel y  di scl osur es had f or ced def ense counsel  t o al t er  
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hi s st r at egy t hr ee t i mes bef or e and dur i ng t he t r i al .  The 

ci r cui t  cour t  agai n deni ed t he def endant ' s mot i on f or  mi st r i al ,  

asser t i ng t hat  no pr ej udi ce had been shown.   Def ense counsel  

asser t ed at  t he post convi ct i on hear i ng t hat  f aced wi t h t hi s 

f i nger pr i nt  evi dence at  t r i al ,  he was not  pr epar ed t o cr oss-

exami ne t he St at e' s wi t ness about  f i nger pr i nt i ng.   

¶30 The ci r cui t  cour t  agr eed wi t h def ense counsel  t hat  t he 

St at e shoul d have di scl osed t he second r epor t  ear l i er .   The 

ci r cui t  cour t  concl uded,  however ,  t hat  t he i nvest i gat or ' s 

t est i mony was consi st ent  wi t h t he pr osecut or ' s ear l i er  

r epr esent at i on about  t he f i nger pr i nt  i nf or mat i on and t hat  

checki ng t he baggi e f or  f i nger pr i nt s was not  t he same as 

conduct i ng sci ent i f i c  t est i ng.   The ci r cui t  cour t  f ur t her  r ul ed 

t hat  t he f i nger pr i nt  i nf or mat i on di d not  f avor  ei t her  t he St at e 

or  t he def ense and t hat  t he def endant  was not  pr ej udi ced by t he 

l at e di scl osur e of  t he f i nger pr i nt  i nf or mat i on.  

¶31 St at e Vi ol at ed Cr i mi nal  Di scover y St at ut e.   We agr ee 

wi t h t he St at e t hat  t he pr osecut or  had a dut y under  Wi s.  St at .  

§ 971. 23( 1) ( e)  and ( h)  t o di scl ose t he t wo r epor t s r egar di ng t he 

St at e' s unsuccessf ul  at t empt  t o obt ai n i dent i f i abl e f i nger pr i nt s 

f r om t he pl ast i c baggi e. 7 

¶32 The r epor t s at  i ssue cl ear l y f al l  wi t hi n t he scope of  

Wi s.  St at .  § 971. 23( 1) ( e) .   Each r epor t  was aut hor ed by one of  

t he St at e' s wi t nesses;  t he St at e i nt ended t o cal l  t he wi t nesses.   

                                                 
7 See Br i ef  of  Pl ai nt i f f - Respondent  ( St at e)  at  16 ( agr eei ng 

t hat  t he pr osecut or  had a dut y under  t he di scover y st at ut e t o 
di scl ose t he r epor t s t i mel y) .    
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Each r epor t  t her ef or e qual i f i es as a " r el evant  

wr i t t en .  .  .  st at ement [ ]  of "  a wi t ness whom t he di st r i ct  

at t or ney i nt ended t o cal l  at  t r i al .    

¶33 The r epor t s al so f al l  wi t hi n Wi s.  St at .  

§ 971. 23( 1) ( h) .   As t he c i r cui t  cour t  expl ai ned i n i t s deci s i on 

denyi ng t he def endant ' s mot i on f or  a new t r i al ,  t he i nf or mat i on 

cont ai ned i n t he r epor t s " i s excul pat or y because i t  coul d r ai se 

a quest i on wi t h a j ur or  as t o why t est i ng woul d be at t empt ed i f  

l aw enf or cement  was cer t ai n t hat  t he Def endant  was t he one who 

had possessed t he cr ack cocai ne i n quest i on. "    

¶34 The St at e ar gues,  however ,  t hat  t he di scl osur e was 

t i mel y.   The St at e ur ges t hat  t he pr osecut or  met  hi s st at ut or y 

obl i gat i on by di scl osi ng t he r epor t s on t he day of  t r i al .   The 

St at e r easons t hat  t he r epor t s wer e pr ompt l y t ur ned over  t o t he 

def ense as soon as t he pr osecut or  f ound t hem. 8  The St at e 

cont ends t hat  t he di scover y st at ut e " obvi ousl y cont empl at es 

s i t uat i ons such as t hi s,  wher e evi dence t hat  was not  known t o 

ei t her  par t y i s bel at edl y f ound and t ur ned over  t o t he ot her  

par t y on t he day of  t r i al ,  i n compl i ance wi t h t he di scover y 

st at ut e. " 9   

¶35 We di sagr ee wi t h t he St at e' s asser t i on t hat  t he St at e 

was t i mel y i n di scl osi ng t he r epor t s.   Sect i on 971. 23( 1)  

r equi r es t he di s t r i ct  at t or ney t o di scl ose,  " wi t hi n a r easonabl e 

                                                 
8 I d.  

9 I d.   See Wi s.  St at .  § 971. 23( 7)  ( pr ovi di ng a cont i nui ng 
dut y on t he par t  of  t he pr osecut or  t o not i f y t he def endant  
pr ompt l y of  t he exi st ence of  addi t i onal  mat er i al ) .  
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t i me bef or e t r i al , "  excul pat or y evi dence i f  such evi dence " i s 

wi t hi n t he possessi on,  cust ody or  cont r ol  of  t he st at e. "   The 

St at e does not  di sput e t hat  l ong bef or e t he def endant ' s t r i al ,  

t he St at e possessed and cont r ol l ed t he r epor t s i n quest i on.   The 

f i r st  r epor t ,  st at i ng t hat  a l aw enf or cement  of f i cer  asked t he 

def endant  " i f  t her e woul d be any r eason why hi s f i nger pr i nt s 

woul d be on t he packi ng of  [ t he]  cocai ne, "  i s  dat ed May 13,  

2004.   The second r epor t ,  st at i ng t hat  I nvest i gat or  Pat t on 

at t empt ed but  f ai l ed t o obt ai n i dent i f i abl e pr i nt s f r om t he 

baggi e,  i s  dat ed Jul y 14,  2004.   The def endant ' s t r i al  was not  

hel d unt i l  Sept ember  17,  2004.   I ndeed,  t he pr osecut or  conceded 

at  t r i al  t hat  t he l at t er  of  t he t wo r epor t s " was i n our  of f i ce 

appar ent l y f or  a coupl e mont hs. "    

¶36 The St at e di d not  have good cause f or  f ai l i ng t o 

di scl ose t he t wo r epor t s.   We under st and t hat  many di st r i ct  

at t or neys'  of f i ces ar e shor t - st af f ed and t he wor kl oad i s heavy. 10  

Never t hel ess,  accuseds whose l i ves and l i ber t y ar e at  st ake have 

st at ut or y and const i t ut i onal  r i ght s t o i nf or mat i on i n t he 

di st r i ct  at t or ney' s possessi on t o enabl e t hem t o pr epar e 

adequat el y f or  t r i al .   " I f  t her e i s t o be pr et r i al  di scover y,  

br oad or  l i mi t ed,  i n cr i mi nal  cases,  def ense counsel  shoul d be 

abl e t o r el y upon evi dence as di scl osed by t he st at e;  ot her wi se,  

                                                 
10 Wi s.  Dep' t  of  Admi n. ,  Rpt .  07- 9,  An Eval uat i on:   

Al l ocat i on of  Pr osecut or  Posi t i ons at  5,  24,  App.  5- 2 ( 2007) ,  
avai l abl e at  ht t p: / / www. l egi s. wi sconsi n. gov/ l ab/ r epor t s/ 07-
9Ful l . pdf  ( showi ng a need f or  mor e t han 100 addi t i onal  
pr osecut or s acr oss t he st at e) .   
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t he pur pose of  di scover y i s f r ust r at ed and mor e i nj ust i ce i s 

done t han i f  no di scover y wer e al l owed. " 11  

¶37 The pr osecut or  has a speci al  r ol e i n t he f eder al  and 

Wi sconsi n cr i mi nal  j ust i ce syst ems.   The Uni t ed St at es Supr eme 

Cour t  has descr i bed t he Uni t ed St at es At t or ney as " t he 

r epr esent at i ve not  of  an or di nar y par t y t o a cont r over sy,  but  of  

a sover ei gnt y whose obl i gat i on t o gover n i mpar t i al l y  i s  as 

compel l i ng as i t s obl i gat i on t o gover n at  al l ;  and whose 

i nt er est ,  t her ef or e,  i n a cr i mi nal  pr osecut i on i s not  t hat  i t  

shal l  wi n a case,  but  t hat  j ust i ce shal l  be done. " 12  Our  cour t  

and t he Wi sconsi n At t or ney Gener al  have si mi l ar l y descr i bed t he 

r ol e of  t he Wi sconsi n pr osecut or . 13  

                                                 
11 Wol d v.  St at e,  57 Wi s.  2d 344,  351,  204 N. W. 2d 482 

( 1973) .  

12 Ber ger  v.  Uni t ed St at es,  295 U. S.  78,  88 ( 1935)  ( quot ed 
wi t h appr oval  i n St r i ckl er  v.  Gr eene,  527 U. S.  263,  281 ( 1999) ) .    

13 St at e v.  Har r el l ,  199 Wi s.  2d 654,  662,  546 N. W. 2d 115 
( 1996)  ( quot i ng Ber ger ,  295 U. S.  at  88,  and concl udi ng t hat  
" [ g] over nment  pr osecut or s i n t hi s st at e hol d t r ue t o s i mi l ar  
i deal s" ) ;  Nel son v.  St at e,  59 Wi s.  2d 474,  483,  208 N. W. 2d 410 
( 1973)  ( quot i ng Ber ger  i n a case i nvol v i ng a st at e pr osecut or ) ) .  

Wi sconsi n At t or ney Gener al  J. B.  Van Hol l en r ecent l y 
por t r ayed t he r ol e of  pr osecut or s as agent s of  j ust i ce as 
f ol l ows:  " [ The wor k of  pr osecut or s]  i s  mor e t han put t i ng peopl e 
behi nd bar s.   I t  i ncl udes .  .  .  ensur i ng t hat  cr i mi nal  
pr oceedi ngs ar e f ai r  .  .  .  .  Pr osecut or s ar e not  zeal ous 
advocat es f or  t he st at e.   They ar e advocat es f or  j ust i ce. "  
ht t p: / / www. t hewheel er r epor t . com/ r el eases/ Feb08/ f eb13/ 0213vanhol l
endas. pdf  ( l ast  v i s i t ed Feb.  27,  2008) .  
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¶38 The speci al  st at us of  t he pr osecut or  expl ai ns t he 

basi s f or  t he pr osecut or ' s dut y of  di scl osur e and t hat  not  ever y 

v i ol at i on of  t he dut y r esul t s i n a r ever sal  of  a convi ct i on. 14 

¶39 I t  i s  of  no moment  under  t he cr i mi nal  di scover y 

st at ut e t hat  t he St at e was unawar e unt i l  t he day bef or e t he 

t r i al  or  dur i ng t he t r i al  t hat  i t  possessed t he r epor t s i n 

quest i on when t he i nf or mat i on was i n t he di s t r i ct  at t or ney' s 

f i l es and coul d have been l ocat ed bef or e t r i al  had t he f i l es 

been exami ned wi t h r easonabl e di l i gence.  The pr osecut or ' s 

bel at ed di scover y of  t he evi dence i n hi s possessi on di d not  

absol ve t he pr osecut or  of  hi s dut y under  Wi s.  St at .  § 971. 23( 1)  

t o r eveal  t he evi dence wi t hi n a r easonabl e t i me bef or e t r i al .   

The pr osecut or ' s dut y i s t o seek t o know of  t he exi st ence of  

r epor t s t hat  shoul d be di scl osed. 15  The t est  of  whet her  evi dence 

" shoul d be di scl osed i s not  whet her  i n f act  t he pr osecut or  knows 

of  i t s  exi st ence but ,  r at her ,  whet her  by t he exer ci se of  due 

di l i gence t he pr osecut or  shoul d have di scover ed i t . " 16   

¶40 We agr ee wi t h t he cour t  of  appeal s '  obser vat i on " t hat  

t he [ pr osecut or ' s]  of f i ce l ess t han car ef ul l y handl ed t he 

i nf or mat i on t hat  f i nger pr i nt s coul d not  be l i f t ed f r om t he 

baggi e. "   The cour t  of  appeal s was cor r ect  i n concl udi ng,  and we 

emphasi ze,  t hat  " t he r epor t  shoul d have been mai nt ai ned [ i n t he 

                                                 
14 St r i ckl er  v.  Gr eene,  527 U. S.  263,  281 ( 1999) .  

15 Wol d,  57 Wi s.  2d at  350.   

16 DeLao,  252 Wi s.  2d 289,  ¶22 ( c i t at i on,  br acket s,  i nt er nal  
quot at i on mar ks omi t t ed) .    
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di st r i ct  at t or ney' s of f i ce]  i n such a f ashi on as t o be i ncl uded 

i n t he St at e' s r esponse t o [ t he def endant ' s]  pr et r i al  di scover y 

r equest s. " 17 

¶41 Har ml ess Er r or .   Havi ng det er mi ned t hat  t he St at e 

v i ol at ed Wi s.  St at .  § 971. 23( 1) ( e)  and ( h)  wi t hout  good cause,  

we addr ess t he quest i on whet her  t he st at ut or y v i ol at i on and t he 

admi ssi on of  t he f i nger pr i nt  evi dence wer e pr ej udi c i al  t o t he 

def endant ' s case,  r equi r i ng a new t r i al . 18  When evi dence t hat  

v i ol at es Wi s.  St at .  § 971. 23 i s not  excl uded,  t he def endant  i s 

not  aut omat i cal l y ent i t l ed t o a new t r i al . 19   

¶42 Thi s cour t  has f or mul at ed t he t est  f or  har ml ess or  

pr ej udi c i al  er r or  i n a var i et y of  ways. 20  The Uni t ed St at es 

Supr eme Cour t  set  f or t h a t est  f or  har ml ess er r or  i n Chapman v.  

Cal i f or ni a,  386 U. S.  18 ( 1967) ,  r eh' g deni ed,  386 U. S.  987 

( 1967) .   Under  Chapman,  t he er r or  i s har ml ess i f  t he benef i c i ar y 

                                                 
17 St at e v.  Har r i s ,  No.  2006AP882- CR,  unpubl i shed sl i p op. ,  

¶12 ( Wi s.  Ct .  App.  June 13,  2007) .  

18 A pr osecut or ' s v i ol at i on of  t he cr i mi nal  di scover y 
st at ut e,  as wel l  as t he admi ssi on of  any evi dence t hat  shoul d 
have been exc l uded under  Wi s.  St at .  § 971. 23,  may be 
pr ej udi c i al .   St at e v.  Har r i s,  2004 WI  64,  ¶39,  272 Wi s.  2d 80,  
680 N. W. 2d 737 ( St at e' s v i ol at i on of  t he di scover y st at ut e 
r esul t s i n a ser i ous f l aw i n t he f undament al  i nt egr i t y of  a 
j udi c i al  pr oceedi ng i nvol v i ng a gui l t y pl ea,  al l owi ng wi t hdr awal  
of  t he pl ea) ;  DeLao,  252 Wi s.  2d 289,  ¶¶59- 60 ( admi ssi on of  
evi dence t hat  shoul d have been excl uded under  Wi s.  St at .  
§ 971. 23,  i f  pr ej udi c i al ,  ent i t l es def endant  t o new t r i al ) .   

19 DeLao,  252 Wi s.  2d 289,  ¶60 ( c i t at i ons omi t t ed) . 

20 See,  e. g. ,  St at e v.  Mayo,  2007 WI  78,  ¶47,  301 
Wi s.  2d 642,  734 N. W. 2d 115;  St at e v.  Ander son,  2006 WI  77,  
¶¶114- 15,  291 Wi s.  2d 673,  717 N. W. 2d 74.  
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of  t he er r or  pr oves " beyond a r easonabl e doubt  t hat  t he er r or  

compl ai ned of  di d not  cont r i but e t o t he ver di ct  obt ai ned. " 21  I n 

St at e v.  Har r i s,  2004 WI  64,  ¶¶27,  30- 31,  33,  34,  272 Wi s.  2d 

80,  680 N. W. 2d 737,  a case i nvol v i ng a r equest  t o wi t hdr aw a 

gui l t y pl ea based on t he St at e' s v i ol at i on of  t he cr i mi nal  

di scover y st at ut e,  t he cour t  decl ar ed t hat  t he st andar d i s 

whet her  t he St at e' s nondi scl osur e of  t he evi dence suf f i c i ent l y 

under mi nes t he cour t ' s  conf i dence i n t he out come of  t he j udi c i al  

pr oceedi ng. 22  

¶43 " I n r ecent  year s,  t he Uni t ed St at es Supr eme Cour t  and 

t hi s cour t ,  whi l e adher i ng t o t he Chapman t est ,  have al so 

ar t i cul at ed al t er nat i ve wor di ng.   See,  e. g. ,  Neder  v.  Uni t ed 

St at es,  527 U. S.  1,  2- 3 ( 1999) ;  St at e v.  Weed,  2003 WI  85,  ¶29,  

                                                 
21 Chapman v.  Cal i f or ni a,  386 U. S.  18,  24 ( 1967) ,  r eh' g 

deni ed,  386 U. S.  987 ( 1967) ;  Mayo,  301 Wi s.  2d 642,  ¶47;  
Ander son,  291 Wi s.  2d 673,  ¶114.  

22 A r evi ewi ng cour t  may consi der  any adver se ef f ect  t hat  
t he pr osecut or ' s  f ai l ur e t o r espond mi ght  have had on t he 
pr epar at i on or  pr esent at i on of  a def endant ' s case.   The 
r evi ewi ng cour t  shoul d assess whet her  any such ef f ect  " mi ght  
have occur r ed i n l i ght  of  t he t ot al i t y of  t he c i r cumst ances and 
wi t h an awar eness of  t he di f f i cul t y of  r econst r uct i ng i n a post -
t r i al  pr oceedi ng t he cour se t hat  t he def ense and t he t r i al  woul d 
have t aken had t he def ense not  been mi sl ed by t he pr osecut or ' s 
i ncompl et e r esponse. "   Uni t ed St at es v.  Bagl ey,  473 U. S.  667,  
683 ( 1985) .  

Wi t h r egar d t o Br ady di scl osur e,  " [ t ] he bur den r est s wi t h 
t he def endant  t o est abl i sh t hat  t he ' l at eness of  t hat  di scl osur e  
so pr ej udi ced [ def endant ' s]  pr epar at i on or  pr esent at i on of  hi s 
def ense t hat  he was pr event ed f r om r ecei v i ng hi s 
const i t ut i onal l y guar ant eed f ai r  t r i al . ' "   6 Wayne R.  LaFave et  
al . ,  Cr i mi nal  Pr ocedur e § 24. 3( b)  at  365 ( 3d ed.  2007)  
( c i t at i ons omi t t ed) .  
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263 Wi s.  2d 434,  666 N. W. 2d 485;  St at e v.  Har vey,  2002 WI  93,  

¶48,  n. 14,  254 Wi s.  2d 442,  647 N. W. 2d 189. " 23  The Neder / Har vey 

t est  f or  har ml ess er r or  asks whet her  i t  i s  " c l ear  beyond a 

r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound t he 

def endant  gui l t y absent  t he er r or . " 24  

¶44 We appl y bot h har ml ess er r or  t est s i n t he pr esent  

case.    

¶45 Thi s cour t  has ar t i cul at ed sever al  f act or s t o ai d i n 

t he har ml ess er r or  anal ysi s,  i ncl udi ng t he f r equency of  t he 

er r or ,  t he i mpor t ance of  t he er r oneousl y admi t t ed evi dence,  t he 

pr esence or  absence of  evi dence cor r obor at i ng or  cont r adi ct i ng 

t he er r oneousl y admi t t ed evi dence,  whet her  t he er r oneousl y 

admi t t ed evi dence dupl i cat es unt ai nt ed evi dence,  t he nat ur e of  

t he def ense,  t he nat ur e of  t he St at e' s case,  and t he over al l  

st r engt h of  t he St at e' s case. 25 

¶46 The def endant  cont ends t hat  t he St at e' s unt i mel y 

di scl osur e of  t he pol i ce r epor t s and t he ci r cui t  cour t ' s  

admi ssi on of  t he f i nger pr i nt  evi dence si gni f i cant l y di sr upt ed 

                                                 
23 Ander son,  291 Wi s.  2d 673,  ¶115 ( quot at i on mar ks,  

par al l el  c i t at i on,  and f oot not e omi t t ed) .   

24 I d.  ( quot i ng St at e v.  Har vey,  2002 WI  93,  ¶46,  254 
Wi s.  2d 442,  647 N. W. 2d 189 ( quot i ng Neder  v.  Uni t ed St at es,  527 
U. S.  1,  18 ( 1999) ) ) .   See al so Mayo,  301 Wi s.  2d 642,  ¶47.  

25 Mayo,  301 Wi s.  2d 642,  ¶48;  St at e v.  Nor man,  2003 WI  72,  
¶48,  262 Wi s.  2d 506,  664 N. W. 2d 97;  St at e v.  Bi l l i ngs,  110 
Wi s.  2d 661,  668- 70,  329 N. W. 2d 192 ( 1983) .   
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def ense counsel ' s st r at egy and per f or mance at  t r i al . 26  The 

def endant  expl ai ns t hat  def ense counsel  or i gi nal l y i nt ended t o 

ar gue t o t he j ur y t hat  l aw enf or cement  of f i cer s had conduct ed a 

shoddy i nvest i gat i on.   Accor di ng t o t he def endant ,  def ense 

counsel  was at t empt i ng t o f ur t her  t hi s l i ne of  ar gument  when he 

st at ed i n hi s openi ng ar gument  t hat  no f i nger pr i nt  t est i ng had 

been done.   The def endant  cont ends t hat  def ense counsel  was 

pur sui ng t he same " shoddy i nvest i gat i on"  ar gument  when he asked 

a St at e wi t ness,  on t he assumpt i on t hat  t he answer  t o counsel ' s 

quest i on woul d be " no, "  whet her  f i nger pr i nt  t est i ng had been 

conduct ed.   The def endant  ur ges t hat  t he f i nger pr i nt  evi dence 

di sr upt ed def ense counsel ' s st r at egy by f or c i ng counsel  t o 

abandon hi s " shoddy i nvest i gat i on"  ar gument .    

¶47 The def endant  addi t i onal l y ar gues t hat  t he St at e' s 

unt i mel y di scl osur e meant  t hat  def ense counsel  di d not  have t i me 

t o di gest  and f ul l y under st and t he f i nger pr i nt i ng t hat  was done,  

t her eby l eadi ng t o conf usi on,  f r ust r at i on and mi st akes on 

def ense counsel ' s par t .   The def endant  cont ends t hat  def ense 

counsel  was l ed t o t el l  t he j ur y i ncor r ect l y t hat  no f i nger pr i nt  

t est i ng had been done and was f or ced t o obj ect  t o a wi t ness' s 

st at ement  t hat  def ense counsel  hi msel f  had el i c i t ed.   

¶48 We r evi ew t he t ot al i t y of  t he c i r cumst ances t o 

det er mi ne har ml ess er r or .   We r ecogni ze t hat  i t  i s  di f f i cul t  i n 

a post - t r i al  pr oceedi ng t o r econst r uct  t he cour se def ense 

                                                 
26 A l awyer  who has t o change t act i cs i n mi d- t r i al  t hr ough 

no f aul t  of  t he def endant  or  def ense counsel  has been 
pr ej udi ced.   DeLao,  252 Wi s.  2d 289,  ¶61.  



No.  2006AP882- CR   

 

21 
 

counsel  and t he ci r cui t  cour t  woul d have t aken had t he St at e 

f ul f i l l ed i t s di scover y obl i gat i on.   We agr ee wi t h t he def endant  

t hat  t he St at e' s unt i mel y di scl osur e of  t he pol i ce r epor t s and 

t he ci r cui t  cour t ' s  admi ssi on of  t he r epor t s may have r equi r ed 

def ense counsel  t o adj ust  t o t he newl y di scl osed i nf or mat i on as 

t he t r i al  pr ogr essed.   Never t hel ess,  upon st udy of  t he r ecor d we 

concl ude t hat  t he St at e' s f ai l ur e t o di scl ose t he r epor t s t i mel y 

and t he ci r cui t  cour t ' s  admi ssi on of  t he f i nger pr i nt  evi dence 

di d not  s i gni f i cant l y di sr upt  counsel ' s st r at egy and per f or mance 

at  t r i al ;  def ense counsel  was abl e t o adj ust  t o t he unt i mel y-

di scl osed evi dence.  

¶49 Def ense counsel ' s openi ng ar gument  was consi st ent  wi t h 

t he i nf or mat i on t hat  t he pr osecut or  had pr ovi ded t o hi m 

i mmedi at el y bef or e t r i al .   Def ense counsel  expl ai ned i n hi s 

openi ng ar gument  t hat  t her e was a di f f er ence bet ween 

ci r cumst ant i al  evi dence and what  def ense counsel  t er med " r eal  

evi dence. "   Def ense counsel  t ol d t he j ur y t hat  t he St at e had no 

" r eal  evi dence"  agai nst  t he def endant .   Def ense counsel  

speci f i cal l y not ed t hat  " [ t ] her e' s not  a s i ngl e wi t ness who' s 

goi ng t o pr ovi de evi dence t hat  any pi ece of  evi dence i nsi de t hat  

apar t ment  has any of  my cl i ent ' s f i nger pr i nt s on i t .   None of  

t hat  t est i ng t ook pl ace. "   Def ense counsel ' s pr edi ct i on t hat  not  

a s i ngl e wi t ness woul d pr ovi de evi dence t hat  any pi ece of  

evi dence i nsi de t he apar t ment  had t he def endant ' s f i nger pr i nt s  

on i t  was cor r ect .     

¶50 Al t hough def ense counsel ' s st at ement  t hat  f i nger pr i nt  

t est i ng di d not  t ake pl ace i s  ar guabl y i nconsi st ent  wi t h t he 
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i nvest i gat or ' s at t empt  t o l i f t  f i nger pr i nt s f r om t he baggi e,  t he 

i nvest i gat or ' s f ai l ur e t o obt ai n f i nger pr i nt s cor r obor at ed 

def ense counsel ' s ar gument  t hat  t he St at e had onl y 

c i r cumst ant i al  evi dence,  and no " r eal  evi dence, "  agai nst  t he 

def endant .   Def ense counsel  i ni t i at ed t he f ol l owi ng exchange 

bet ween hi msel f  and I nvest i gat or  Pat t on t hat  was f avor abl e t o 

t he def ense:  

Q.  I sn' t  i t  t r ue t hat  when you r equest ed f i nger pr i nt  
t est i ng on t hat  evi dence you want ed t o see i f  my 
cl i ent ' s wer e on t hat  bag? 

A.  Yes,  s i r .  

Q.  And i sn' t  i t  t r ue t hat  you al so want ed t o see i f  
somebody el se' s f i nger pr i nt s wer e on t hat  bag? 

A.  I f  t hat  was t he case.   I  mean,  I ' m not  j ust  
f ocusi ng on t he def endant .   I f  t her e wer e ot her  
pr i nt s,  I  woul d l ook at  t hat  as an i nvest i gat or ,  yes,  
s i r .  

Q.  Because as an i nvest i gat or  you di dn' t  l ear n of  any 
i nf or mat i on t hat  anyone saw my cl i ent  wear i ng t hat  
coat ;  i sn' t  t hat  t r ue? 

A.  That ' s cor r ect ,  s i r .  

Q.  So you want ed t o do ever yt hi ng t hat  you possi bl y 
coul d t o make sur e t hat  you wer e char gi ng t he r i ght  
per son wi t h t hat  cr i me;  i sn' t  t hat  t r ue? 

A.  I  t r y t o.  

Q.  Because you di dn' t  know t hat  my cl i ent  ever  t ouched 
t hat  bag;  i sn' t  t hat  t r ue? 

A.  I  di dn' t  have eyewi t ness or  somet hi ng,  sci ent i f i c 
f act  per haps t hat  he t ouched t he bag.  

¶51 I n sum,  we concl ude t hat  t he St at e' s f ai l ur e t o 

di scl ose t he r epor t s t i mel y and t he ci r cui t  cour t ' s  admi ssi on of  
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t he r epor t s di d not  s i gni f i cant l y di sr upt  counsel ' s st r at egy or  

per f or mance at  t r i al .   

¶52 Fur t her mor e,  t he st at e had st r ong evi dence ( wi t hout  

t he f i nger pr i nt  evi dence)  l i nki ng t he def endant  t o t he baggi e 

wi t h cocai ne:  t he baggi e was f ound i n a j acket  t hat  mat ched t he 

pant s t he def endant  vol unt ar i l y  put  on,  and t he j acket  and pant s 

wer e t he def endant ' s s i ze.   The ci r cui t  cour t  concl uded t hat  

even i f  t he f i nger pr i nt  i nf or mat i on had been di scl osed i n a 

t i mel y f ashi on,  t he def endant  woul d have been convi ct ed.  

¶53 The def endant  r el i es upon St at e v.  Del Real ,  225 

Wi s.  2d 565,  593 N. W. 2d 461 ( Ct .  App.  1999) ,  i n cont endi ng t hat  

t he St at e' s f ai l ur e t o di scl ose f i nger pr i nt  i nf or mat i on t i mel y  

was pr ej udi c i al .   The def endant ' s r el i ance on Del Real  i s 

mi spl aced.  

¶54 I n Del Real ,  l aw enf or cement  of f i cer s t ook Del Real  i nt o 

cust ody shor t l y af t er  he al l egedl y f i r ed a gun.   Al t hough 

Del Real ' s hands wer e swabbed f or  gunshot  r esi due,  t he St at e di d 

not  di scl ose t o def ense counsel  t hat  t he swabbi ng had t aken 

pl ace and di d not  t est  t he swabs t o det er mi ne whet her  t her e was 

gunshot  r esi due on Del Real ' s hands.   

¶55 One of  t he St at e' s wi t nesses t est i f i ed at  t r i al  t hat  

Del Real ' s hands had been swabbed f or  gunshot  r esi due.   Ot her  

t est i mony was t hat  t he swabbi ng had not  been done. 27  Dur i ng t he 

t r i al ,  def ense counsel  was unabl e t o det er mi ne whet her  Del Real ' s  

                                                 
27 St at e v.  Del Real ,  225 Wi s.  2d 565,  593 N. W. 2d 461 ( Ct .  

App.  1999) .    
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hands had i n f act  been swabbed.   The ci r cui t  cour t  st r uck al l  

t est i mony r egar di ng t he swabbi ng on t he gr ound t hat  i t  was 

i r r el evant .  

¶56 Af t er  Del Real ' s convi ct i on,  def ense counsel  l ear ned 

t hat  l aw enf or cement  of f i cer s had i n f act  swabbed Del Real ' s 

hands but  t hat  t he swabs had never  been t est ed t o det er mi ne 

whet her  gunshot  r esi due was pr esent .   Af t er  t r i al  t he swabs wer e 

t est ed and f ai l ed t o r eveal  a suf f i c i ent  amount  of  gunshot  

r esi due on Del Real  t o y i el d a posi t i ve f i ndi ng.   An exper t  

t est i f i ed t hat  a negat i ve r esul t  i s  i nconcl usi ve.   On appeal  t he 

cour t  of  appeal s  deemed t hi s ev i dence r el evant  and excul pat or y  

i n nat ur e and concl uded t hat  t he St at e had f ai l ed t o di scl ose 

t he evi dence.  

¶57 I n Del Real ,  def ense counsel  was not  awar e t hat  

Del Real ' s hands had been swabbed unt i l  af t er  Del Real ' s t r i al ;  

was unabl e t o det er mi ne t he r esul t s of  t he swab unt i l  af t er  

Del Real ' s t r i al ;  and was never  per mi t t ed t he oppor t uni t y t o 

pr esent  t o t he j ur y t he evi dence t hat  Del Real ' s hands di d not  

have a s i gni f i cant  amount  of  gunshot  r esi due.   Accor di ng t o t he 

cour t  of  appeal s,  t he negat i ve t est  r esul t  woul d have had some 

wei ght  and coul d have suppl i ed a f avor abl e i nf er ence of  

Del Real ' s i nnocence.     

¶58 Del Real  i s s i gni f i cant l y di f f er ent  f r om t he pr esent  

case.   I n t he pr esent  case,  def ense counsel  l ear ned of  t he 

r epor t s about  t he f i nger pr i nt s bef or e and dur i ng t he def endant ' s  

t r i al  and was abl e t o pr esent  t o t he j ur y t he ar guabl y 

excul pat or y evi dence t hat  no f i nger pr i nt s wer e l i f t ed f r om t he 
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baggi e.   The absence of  i dent i f i abl e f i nger pr i nt s does not  

compl et el y or  even par t i al l y  exoner at e t he def endant .   The 

f i nger pr i nt  evi dence,  however ,  di d suppor t  def ense counsel ' s 

ar gument  t hat  no sci ent i f i c  evi dence l i nked t he def endant  t o t he 

dr ug oper at i on.      

¶59 I n sum,  under  ei t her  st at ement  of  t he har ml ess er r or  

t est ,  t he St at e' s f ai l ur e t o pr ovi de t he def endant  i n t he 

pr esent  case wi t h t he f i nger pr i nt  evi dence ear l i er  and t he 

ci r cui t  cour t ' s  admi ssi on of  t he evi dence wer e not  pr ej udi c i al .  

We agr ee,  however ,  wi t h t he cour t  of  appeal s t hat  i n an 

appr opr i at e case t he pr osecut or ' s f ai l ur e t o di scl ose t he 

r epor t s t i mel y coul d be hel d t o be pr ej udi c i al . 28 

¶60 No Br ady Vi ol at i on.   The def endant  f ur t her  ar gues t hat  

he i s ent i t l ed t o a new t r i al  as a mat t er  of  l aw because t he 

St at e v i ol at ed hi s const i t ut i onal  r i ght  t o due pr ocess when i t  

f ai l ed t o di scl ose t i mel y t he r epor t s i ndi cat i ng t hat  l aw 

enf or cement  of f i cer s unsuccessf ul l y at t empt ed t o obt ai n 

i dent i f i abl e f i nger pr i nt s f r om t he pl ast i c baggi e cont ai ni ng t he 

cocai ne al l egedl y possessed by t he def endant .  

¶61 I n Br ady v.  Mar y l and,  373 U. S.  83,  ( 1963) ,  t he Uni t ed 

St at es Supr eme Cour t  hel d t hat  under  t he Due Pr ocess Cl ause of  

t he Four t eent h Amendment ,  a def endant  has a const i t ut i onal  r i ght  

t o evi dence f avor abl e t o t he accused and t hat  a def endant ' s due 

pr ocess r i ght  i s  v i ol at ed when f avor abl e evi dence i s suppr essed 

                                                 
28 St at e v.  Har r i s,  No.  2006AP882- CR,  unpubl i shed sl i p op.  

¶12 ( Wi s.  Ct .  App.  June 13,  2007) .  
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by t he St at e ei t her  wi l l f ul l y  or  i nadver t ent l y,  and when 

pr ej udi ce has ensued. 29  Pr ej udi ce means t hat  " t her e i s a 

r easonabl e pr obabi l i t y  t hat ,  had t he evi dence been di scl osed t o 

t he def ense,  t he r esul t  of  t he pr oceedi ng woul d have been 

di f f er ent .   A ' r easonabl e pr obabi l i t y '  i s  a pr obabi l i t y  

suf f i c i ent  t o under mi ne conf i dence i n t he out come. " 30  I n ot her  

wor ds,  " st r i ct l y speaki ng,  t her e i s never  a r eal  ' Br ady 

vi ol at i on'  unl ess t he nondi scl osur e was so ser i ous t hat  t her e i s 

a r easonabl e pr obabi l i t y  t hat  t he suppr essed evi dence woul d have 

pr oduced a di f f er ent  ver di ct . " 31   

¶62 Thus a Br ady vi ol at i on ent ai l s pr ej udi ce t o t he 

accused and necessar i l y  ent i t l es t he def endant  t o a new t r i al .   

When a " pr osecut or  v i ol at es hi s dut y of  di scl osur e under  t he 

Const i t ut i on,  he wi l l  be ' puni shed'  by havi ng t he i l l egal l y 

obt ai ned convi ct i on or  sent ence over t ur ned. " 32   
                                                 

29 Har r i s,  272 Wi s.  2d 80,  ¶15 ( c i t i ng St r i ckl er ,  527 U. S.  
at  281- 82) .  

I n Br ady,  373 U. S.  at  87,  t he Cour t  st at ed t he Br ady r ul e 
as f ol l ows:  " [ S] uppr essi on by t he pr osecut i on of  evi dence 
f avor abl e t o an accused upon r equest  v i ol at es due pr ocess wher e 
t he evi dence i s mat er i al  ei t her  t o gui l t  or  t o puni shment ,  
i r r espect i ve of  t he good f ai t h or  bad f ai t h of  t he pr osecut i on. "  
( emphasi s added) .  

As t hi s cour t  has r ecogni zed,  Br ady' s r equi r ement  of  
mat er i al i t y  encompasses t he concept  of  pr ej udi ce.   Har r i s,  272 
Wi s.  2d 80,  ¶15.  

30 Uni t ed St at es v.  Bagl ey,  473 U. S.  667,  682 ( 1985) .  

31 St r i ckl er ,  527 U. S.  at  281.  

32 St at e v.  Rui z,  118 Wi s.  2d 177,  195,  347 N. W. 2d 352 
( 1984) .  
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¶63 Br ady does not  r equi r e pr et r i al  di scl osur e of  

excul pat or y evi dence. 33 Br ady i nst ead r equi r es t hat  t he 

pr osecut i on di scl ose evi dence t o t he def endant  i n t i me f or  i t s 

ef f ect i ve use. 34   

¶64 The St at e ar gues t hat  t he pr osecut or ' s f ai l ur e i n t he 

i nst ant  case t o di scl ose t he f i nger pr i nt  evi dence ear l i er  di d 

not  v i ol at e Br ady because t he evi dence was not  " mat er i al "  t o 

gui l t  or  puni shment .   We agr ee wi t h t he St at e.   As we expl ai ned 

pr evi ousl y,  t he def endant  was not  pr ej udi ced i n pr epar at i on or  

pr esent at i on by t he pr osecut or ' s f ai l ur e t o di scl ose t he 

evi dence ear l i er .   Accor di ngl y,  under  Br ady t he def endant ' s due 

pr ocess r i ght s wer e not  v i ol at ed by t he St at e' s f ai l ur e t o 

di scl ose ear l i er  t he wr i t t en r epor t s or  by t he admi ssi on of  t he 

f i nger pr i nt  evi dence.    

                                                 
33 Har r i s,  272 Wi s.  2d 80,  ¶37 ( quot at i on mar ks and 

ci t at i ons omi t t ed) .    

See al so 6 LaFave et  al . ,  supr a not e 22,  § 24. 3( b)  at  364 & 
n. 63 ( concl udi ng t hat  t he l ower  f eder al  cour t s " agr ee t hat  t he 
Br ady r ul e does not  i mpose a gener al  r equi r ement  of  pr et r i al  
di scl osur e of  [ mat er i al ]  excul pat or y evi dence"  and t hat  due 
pr ocess i nst ead " r equi r es onl y  t hat  di scl osur e of  excul pat or y 
evi dence be made i n suf f i c i ent  t i me t o per mi t  [ t he]  def endant  t o 
make ef f ect i ve use of  t hat  evi dence at  t r i al " ;  col l ect i ng 
cases) .  

Pr of essor  LaFave expl ai ns t hat  " [ d] ependi ng upon t he nat ur e 
of  t he evi dence,  t hi s st andar d may somet i mes r equi r e pr et r i al  
di scl osur e, "  al t hough " [ f ] or  most  excul pat or y evi dence,  t he 
pr osecut i on shoul d be abl e t o sat i sf y i t s const i t ut i onal  
obl i gat i on by di scl osur e at  t r i al . "   6 LaFave et  al . ,  supr a not e 
22,  § 24. 3( b)  at  364- 65.  

34 St at e v.  Har r i s,  272 Wi s.  2d 80,  ¶37 ( quot at i on mar ks and 
ci t at i ons omi t t ed) .    
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I I  

¶65 The next  i ssue i s whet her  t he St at e v i ol at ed Wi s.  

St at .  § 971. 23( 1) ( b)  by f ai l i ng t o di scl ose t i mel y t he 

def endant ' s al l eged st at ement  aski ng f or  t he gr een pant s t hat  he 

put  on. 35  The ci r cui t  cour t  excl uded t he wi t ness' s t est i mony 

about  t he def endant ' s st at ement .    

¶66 The Cr i mi nal  Di scover y St at ut e.   Wi sconsi n St at .  

§ 971. 23( 1) ( b)  pr ovi des i n r el evant  par t  t hat  t he di st r i ct  

at t or ney shal l ,  wi t hi n a r easonabl e t i me bef or e t r i al ,  di scl ose 

t o t he def endant  a wr i t t en summar y of  al l  or al  s t at ement s of  t he 

def endant  t hat  t he di st r i ct  at t or ney pl ans t o use i n t he cour se 

of  t he t r i al  and t he names of  wi t nesses t o t he def endant ' s or al  

st at ement s.   The di scl osur e st at ut e pr ovi des as f ol l ows:    
 
Upon demand,  t he di st r i ct  at t or ney shal l ,  wi t hi n a 
r easonabl e t i me bef or e t r i al ,  di scl ose t o t he 
def endant  or  hi s or  her  at t or ney and per mi t  t he 
def endant  or  hi s or  her  at t or ney t o i nspect  and copy 
or  phot ogr aph al l  of  t he f ol l owi ng mat er i al s and 
i nf or mat i on,  i f  i t  i s  wi t hi n t he possessi on,  cust ody 
or  cont r ol  of  t he st at e:  
 

.  .  .  .  

( b)  A wr i t t en summar y of  al l  or al  st at ement s of  t he 
def endant  whi ch t he di st r i ct  at t or ney pl ans t o use i n 
t he cour se of  t he t r i al  and t he names of  wi t nesses t o 
t he def endant ' s or al  st at ement s.  

¶67 St andar d of  Revi ew.   The i nt er pr et at i on and 

appl i cat i on of  Wi s.  St at .  § 971. 23( 1) ( b)  t o a gi ven set  of  f act s 

                                                 
35 The def endant  does not  ar gue t hat  a Br ady vi ol at i on 

occur r ed i n t hi s i nst ance.   The Br ady r ul e per t ai ns onl y t o 
evi dence t hat  i s f avor abl e t o t he def endant   Har r i s,  272 
Wi s.  2d 80,  ¶15 ( c i t i ng St r i ckl er ,  527 U. S.  at  281- 82) .  
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pr esent s a quest i on of  l aw t hat  we r evi ew i ndependent  of  t he 

c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om t hei r  

anal yses. 36 

¶68 Fact s.   Def ense counsel  di d not  l ear n of  t he 

def endant ' s aski ng f or  t he gr een pant s unt i l  Det ect i ve Bl oedor n 

was t est i f y i ng.   Det ect i ve Bl oedor n t est i f i ed t hat  when t he 

def endant  was handcuf f ed he was cl ad onl y i n under wear ,  and t hat  

bef or e bei ng t r anspor t ed t o j ai l  t he def endant  asked f or  

addi t i onal  c l ot hi ng.   The det ect i ve f ur t her  t est i f i ed t hat  

" [ t ] her e was a pai r  of ,  l i ke,  gr een deni m j eans t hat  [ t he 

def endant ]  asked t o have. "   The pant s wer e on t he f l oor  i n f r ont  

of  t he couch wher e t he def endant  was si t t i ng.   The det ect i ve 

al so t est i f i ed t hat  t he def endant  " poi nt ed out ,  i ndi cat ed t hat  

he want ed t o have t hat  par t i cul ar  pai r  of  pant s. "    

¶69 Def ense counsel  obj ect ed t o t he of f i cer ' s st at ement s 

about  t he pant s,  ar gui ng t hat  def ense counsel  was not  " pr ovi ded 

any i nf or mat i on t hat  [ t he def endant ]  made t hi s st at ement  i n 

di scover y. "   Def ense counsel  st at ed t hat  " [ t ] he i nf or mat i on t hat  

[ he]  r ecei ved was t hat  [ t he def endant ]  of  hi s own vol i t i on 

pi cked up a pai r  of  pant s on t he f l oor  and put  t hem on. "   

Def ense counsel  f ur t her  expl ai ned t hat  " [ m] y c l i ent ' s i n hi s 

under wear  when t he pol i ce come i n.   The di f f er ence bet ween goi ng 

and gr abbi ng a pai r  of  pant s so you' r e not  naked and sayi ng I  

want  t hose par t i cul ar  pant s i s s i gni f i cant . "   

                                                 
36 DeLao,  252 Wi s.  2d 289,  ¶14.  
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¶70 The ci r cui t  cour t  at  f i r st  r ef used t o st r i ke Det ect i ve 

Bl oedor n' s r ef er ence t o t he def endant ' s aski ng f or  t he gr een 

pant s.   Lat er  t he par t i es st i pul at ed t hat  Bl oedor n' s st at ement  

t hat  t he def endant  " asked t o put  on"  t he gr een pant s be st r i cken 

f r om t he r ecor d,  and t he ci r cui t  cour t  i nst r uct ed t he j ur y t o 

di sr egar d Bl oedor n' s r ef er ence t o t he def endant ' s aski ng f or  t he 

gr een pant s.   The ci r cui t  cour t  sanct i oned t he St at e f or  i t s  

unt i mel y di scl osur e t o t he def endant  by excl udi ng t he evi dence.  

¶71 Det ect i ve Roesel er  t est i f i ed t hat  he al so par t i c i pat ed 

i n t he execut i on of  t he sear ch war r ant .   Det ect i ve Roesel er  

t est i f i ed t hat  t he gr een pant s f i t  t he def endant ;  t hat  t he 

def endant  was f ai r l y l ar ge i n s i ze and by f ar  t he bi ggest  per son 

i n t he apar t ment ;  and t hat  t he j acket  was t r i pl e ext r a l ar ge i n 

s i ze.   He t est i f i ed t hat  no one suggest ed t o t he def endant  t hat  

he put  on t he gr een pant s.   Accor di ng t o Roesel er ,  t he gr een 

pant s cont ai ned $615 i n cash,  and Roesel er  t est i f i ed t hat  i n hi s 

exper i ence t he cash and t he pr esence i n t he r esi dence of  dr ug 

manuf act ur i ng and di st r i but i on par apher nal i a wer e hal l mar ks of  a 

dr ug deal i ng oper at i on.  

¶72 The r ef er ence t o t he def endant ' s aski ng f or  t he gr een 

pant s was si gni f i cant  because t he i mpl i cat i on of  t he def endant ' s  

r equest  was t hat  t he gr een pant s bel onged t o t he def endant  and 

t hat  t he gr een pant s t i ed t he def endant  t o t he gr een j acket  t hat  

hel d t he baggi e wi t h cocai ne.   The gr een j acket  was f ound i n a 

near by r oom and mat ched t he col or ,  s i ze,  and manuf act ur er  of  t he 

pant s t he def endant  put  on.   The j acket  and pant s wer e of  a s i ze 

t o f i t  t he def endant .   The pol i ce f ound a duf f el  bag cont ai ni ng 
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c l ot hi ng and baggi es.   Det ect i ve Bl oedor n f ur t her  t est i f i ed t hat  

when he asked t he def endant  who owned t he duf f el  bag,  t he 

def endant  st at ed t hat  i t  bel onged t o hi m.  

¶73 The St at e ent er ed t he gr een pant s as evi dence.  

¶74 St at e Vi ol at ed Cr i mi nal  Di scover y St at ut e.   The 

par t i es di sagr ee about  whet her  t he St at e v i ol at ed t he cr i mi nal  

di scover y st at ut e by f ai l i ng t o di scl ose t i mel y t he def endant ' s 

st at ement  r equest i ng t he gr een pant s.   The St at e cont ends t hat  

t he def endant ' s st at ement  was not  one t hat  t he di st r i ct  at t or ney 

" pl an[ ned]  t o use i n t he cour se of  t r i al "  and t hat  t he st at ement  

t her ef or e was not  subj ect  t o t he pr osecut or ' s  dut i es under  

§ 971. 23( 1) ( b) .  

¶75 We assume f or  pur poses of  t hi s r evi ew t hat  t he 

pr osecut or  pl anned t o use t he def endant ' s st at ement  i n t he 

cour se of  t r i al 37 and t hat  t he St at e v i ol at ed t he cr i mi nal  

di scover y st at ut e by f ai l i ng t o di scl ose t i mel y t he def endant ' s 

st at ement  r equest i ng t he gr een pant s.   

¶76 Har ml ess Er r or .   The def endant ' s posi t i on i s t hat  t he 

St at e' s v i ol at i on of  i t s  di scover y obl i gat i on and Bl oedor n' s 

st at ement  r egar di ng t he pant s wer e so pr ej udi c i al  t hat  a new 

t r i al  i s  war r ant ed.   

                                                 
37 The t est  f or  whet her  t he di st r i ct  at t or ney pl anned t o use 

a st at ement  i n t he cour se of  t r i al  i s  an obj ect i ve one:  " whet her  
a r easonabl e pr osecut or ,  exer ci s i ng due di l i gence,  shoul d have 
known"  of  t he evi dence bef or e t r i al ,  " and i f  so,  whet her  a 
r easonabl e pr osecut or  woul d have pl anned t o use [ t he evi dence]  
i n t he cour se of  t r i al . "   DeLao,  252 Wi s.  2d 289,  ¶33.  
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¶77 We r ecogni ze t hat  t he pr osecut i on' s evi dence agai nst  

t he def endant  i s c i r cumst ant i al  and l i mi t ed:  i t  has t he 

def endant ' s pr oxi mi t y t o t he dr ugs,  t he def endant ' s mat chi ng 

cl ot hi ng,  and t he def endant ' s i dent i f i er s i n t he r oom.   Ther e 

was no conf essi on,  no wi t ness who st at ed t hat  t he cocai ne 

bel onged t o t he def endant ,  no sci ent i f i c  t est i ng ( such as f or  

f i nger pr i nt s)  t hat  l i nked t he def endant  t o t he cocai ne.   Under  

t hese ci r cumst ances evi dence of  t he def endant ' s owner shi p of  t he 

pant s i s i mpor t ant .  

¶78 Al t hough t he def endant  has a good poi nt  t hat  hi s 

aski ng t o put  on t he gr een pant s does not  have t he same meani ng 

as t he act  of  put t i ng on t he pant s,  we concl ude t hat  t he St at e' s 

unt i mel y di scl osur e of  t he def endant ' s al l eged st at ement  aski ng 

t o put  on t he gr een pant s had pr act i cal l y no ef f ect  on t he 

def endant ' s t r i al .    

¶79 The ci r cui t  cour t  i nst r uct ed t he j ur y t o di sr egar d 

Bl oedor n' s r ef er ence t o t he def endant ' s st at ement  about  t he 

pant s.   The of f i cer ' s t est i mony t hat  t he def endant  asked t o put  

on t he gr een pant s was not  subst ant i al l y  di f f er ent  f r om ot her ,  

unchal l enged t est i mony t hat  t he def endant  put  on t he gr een pant s 

of  hi s own vol i t i on.   A per son' s r equest  t o put  on a pai r  of  

pant s does not  seem si gni f i cant l y mor e pr obat i ve of  owner shi p 

t han a per son' s act  of  put t i ng on t he same pant s of  hi s or  her  

own vol i t i on.   Mor eover ,  t her e was suf f i c i ent  ot her  evi dence 

t hat  t he pant s bel onged t o t he def endant ,  i ncl udi ng t he 

def endant ' s pr oxi mi t y t o wher e t he pant s wer e f ound and t he f act  

t hat  t he pant s f i t  t he def endant .  
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¶80 I n sum,  we concl ude t hat  t he St at e' s unt i mel y 

di scl osur e of  t he def endant ' s al l eged st at ement  aski ng t o put  on 

t he gr een pant s and Bl oedor n' s t est i mony t hat  was st r i cken had 

pr act i cal l y no ef f ect  on t he def endant ' s t r i al .   Under  ei t her  

st at ement  of  t he har ml ess er r or  t est ,  t he er r or  was har ml ess.  

I I I  

¶81 We next  consi der  whet her  t he c i r cui t  cour t  er r ed i n 

f ai l i ng t o st r i ke t he evi dence of  t he def endant ' s cr i mi nal  

hi st or y.   A St at e' s wi t ness r ef er r ed t o a document  nami ng t he 

def endant  as " a cour t  bai l  bond,  some ki nd of  cour t  paper wor k 

f or  [ t he def endant ] "  and t hen a " r ecogni zance of  bond i n a 

cr i mi nal  case .  .  .  a post i ng of  $1, 000 by t he def endant . "  

¶82 Cr i mi nal  Hi st or y Gener al l y I nadmi ssi bl e.   Or di nar i l y  

evi dence of  a def endant ' s cr i mi nal  hi st or y i s  not  admi ssi bl e 

because when such evi dence i s admi t t ed,  t her e can be an 

" over st r ong t endency t o bel i eve t he def endant  gui l t y of  t he 

char ge mer el y because he i s a per son l i kel y t o do such act s"  and 

because of  " t he conf usi on of  i ssues whi ch mi ght  r esul t  f r om 

br i ngi ng i n evi dence of  ot her  cr i mes. " 38  Evi dence of  a 

def endant ' s cr i mi nal  hi st or y may ser ve as " an i nvi t at i on t o 

f ocus on an accused' s char act er "  and t o " magni f [ y]  t he r i sk t hat  

j ur or s wi l l  puni sh t he accused f or  bei ng a bad per son r egar dl ess 

of  hi s or  her  gui l t  of  t he cr i me char ged. " 39 

                                                 
38 St at e v.  Sul l i van,  216 Wi s.  2d 768,  782- 83,  576 N. W. 2d 30 

( 1998)  ( c i t i ng Whi t t y v.  St at e,  34 Wi s.  2d 278,  149 N. W. 2d 557 
( 1967) ) .  

39 Sul l i van,  216 Wi s.  2d at  783.   
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¶83 Fact s.   The St at e sought  t o i nt r oduce as evi dence one 

of  t he document s bear i ng t he def endant ' s name t hat  l aw 

enf or cement  of f i cer s di scover ed i n t he same bedr oom i n whi ch t he 

j acket  t hat  cont ai ned t he baggi e wi t h cocai ne was f ound.   The 

pr osecut or  asked one of  t he ar r est i ng of f i cer s t o i dent i f y t he 

document .   The document  was pr esent ed t o show t hat  t he def endant  

was ent r enched on t he pr emi ses.   The of f i cer  i dent i f i ed t he 

document  as a " r ecogni zance of  bond i n a cr i mi nal  case .  .  .  a 

post i ng of  $1, 000 by t he def endant . "   Shor t l y bef or e t he St at e 

i nt r oduced t he bond as evi dence,  t he of f i cer  al so r ef er r ed t o 

t he bond as " a cour t  bai l  bond,  some ki nd of  cour t  paper wor k f or  

[ t he def endant ] . "    

¶84 The def endant  obj ect ed t o t he of f i cer ' s descr i pt i on of  

t he document  and t o admi ssi on of  t he r ecogni zance bond as 

evi dence.   The c i r cui t  cour t  r ecei ved t he bond as an exhi bi t  but  

di d not  send t he bond t o t he j ur y.   The ci r cui t  cour t  al so 

bar r ed t he pr osecut or  f r om r ef er r i ng t o t he bond i n t he pr esence 

                                                                                                                                                             
The par t i es bot h t r eat  t he quest i on whet her  evi dence of  t he 

def endant ' s cr i mi nal  hi st or y was admi ssi bl e as a quest i on 
gover ned by Wi s.  St at .  § ( Rul e)  906. 09.    

Wi sconsi n St at .  § ( Rul e)  904. 04( 2)  bar s admi ssi on of  
evi dence of  ot her  cr i mes t o pr ove t he char act er  of  a per son i n 
or der  t o show t hat  t he per son act ed i n conf or mi t y t her ewi t h but  
al l ows such evi dence under  cer t ai n c i r cumst ances.    

I n addi t i on,  Wi s.  St at .  § ( Rul e)  904. 03 per mi t s a c i r cui t  
cour t  t o excl ude r el evant  evi dence " i f  i t s  pr obat i ve val ue i s 
subst ant i al l y  out wei ghed by t he danger  of  unf ai r  
pr ej udi ce .  .  .  . "    
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of  t he j ur y except  as an " i dent i f i er "  wi t h t he def endant ' s name 

on i t .     

¶85  St andar d of  Revi ew.   A c i r cui t  cour t ' s  deci s i on 

whet her  t o admi t  or  excl ude evi dence or di nar i l y  l i es wi t hi n t he 

c i r cui t  cour t ' s  di scr et i on. 40  Thi s cour t  wi l l  not  di st ur b a 

c i r cui t  cour t ' s  di scr et i onar y deci s i on so l ong as t he r ecor d 

r ef l ect s " t he c i r cui t  cour t ' s  r easoned appl i cat i on of  t he 

appr opr i at e l egal  st andar d t o t he r el evant  f act s of  t he case. " 41  

Evi dence er r oneousl y admi t t ed i s  subj ect  t o t he har ml ess er r or  

r ul e. 42   

¶86 The Ci r cui t  Cour t  Er r ed i n Fai l i ng t o St r i ke Evi dence 

of  Def endant ' s Cr i mi nal  Hi st or y.   The St at e acknowl edges t hat  

t he evi dence of  t he def endant ' s cr i mi nal  hi st or y t hat  i t  

i nt r oduced at  t r i al  was i nadmi ssi bl e. 43  The c i r cui t  cour t  

acknowl edged t hat  t he St at e,  t he def ense counsel ,  and t he 

ci r cui t  cour t  had " dr opped t he bal l "  i n t he way t he r ecogni zance 

bond had been t r eat ed at  t r i al .   We agr ee wi t h t he St at e,  

def ense counsel ,  and t he ci r cui t  cour t ,  concl udi ng t hat  t he 

St at e i mpr oper l y  i nt r oduced evi dence of  t he def endant ' s cr i mi nal  

hi st or y when t he St at e cal l ed t he j ur y ' s at t ent i on t o a 

                                                 
40 Lei t i nger  v.  DBar t ,  I nc. ,  2007 WI  84,  ¶18,  302 

Wi s.  2d 110,  736 N. W. 2d 1.        

41 St at e v.  Del gado,  223 Wi s.  2d 270,  281,  588 N. W. 2d 1 
( 1999) .  

42 St at e v.  Hal e,  2005 WI  7,  ¶¶61- 62,  277 Wi s.  2d 593,  691 
N. W. 2d 637.     

43 Br i ef  of  Pl ai nt i f f - Respondent  ( St at e)  at  26.  
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r ecogni zance bond bear i ng t he def endant ' s name and when a St at e 

wi t ness r ef er r ed t o t he bond as " a cour t  bai l  bond,  some ki nd of  

cour t  paper wor k f or  [ t he def endant ] "  and t hen a " r ecogni zance of  

bond i n a cr i mi nal  case .  .  .  a post i ng of  $1, 000 by t he 

def endant . "  

¶87 Har ml ess Er r or .   The danger  of  t he admi ssi on of  

evi dence of  t he def endant ' s cr i mi nal  hi st or y i s c l ear .   As t he 

def endant  ar gues i n hi s br i ef ,  " [ h] uman nat ur e bei ng what  i t  i s ,  

most  peopl e woul d mor e easi l y f i nd t hat  an i ndi v i dual  who has 

pr evi ous cr i mi nal  cases woul d be mor e l i kel y t o commi t  yet  

anot her  cr i me. " 44  

¶88 The wi t ness' s t wo r ef er ences t o t he document  as " a 

cour t  bai l  bond,  some ki nd of  cour t  paper wor k f or  [ t he 

def endant ] "  and a " r ecogni zance of  bond i n a cr i mi nal  

case .  .  .  a post i ng of  $1, 000 by t he def endant "  wer e t he onl y 

evi dence of  t he def endant ' s cr i mi nal  hi st or y pr esent ed t o t he 

j ur y.   The bond di d not  go t o t he j ur y.   

¶89 Consi der i ng t he i nf r equency of  t he er r or ,  doubt  

whet her  t he j ur y f ul l y  under st ood t he si gni f i cance of  t hese 

st at ement s,  and t he St at e' s,  t he def endant ' s,  and t he ci r cui t  

cour t ' s  at t empt s t o l i mi t  any emphasi s on t he evi dence,  we 

det er mi ne,  as di d t he c i r cui t  cour t ,  t hat  t he admi ssi on of  

evi dence of  t he def endant ' s cr i mi nal  hi st or y as an i dent i f i er  

had l i mi t ed i f  any ef f ect  on t he def endant ' s t r i al  when t he 

                                                 
44 Def endant - Appel l ant - Pet i t i oner ' s Br i ef  at  36.  
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er r or  i s eval uat ed i n t he cont ext  of  t he ent i r e c i r cumst ances of  

t he case.  

¶90 Under  ei t her  st at ement  of  t he har ml ess er r or  t est ,  t he 

er r or  i n admi t t i ng cr i mi nal  hi st or y evi dence was har ml ess.    

I V 

¶91 We concl uded t hat  t he St at e v i ol at ed i t s di scover y 

obl i gat i on under  Wi s.  St at .  § 971. 23( 1) ( e)  and § 971. 23( 1) ( h)  by 

f ai l i ng t o di scl ose t i mel y t he t wo r epor t s  r el at i ng t o 

f i nger pr i nt s and by f ai l i ng t o di scl ose t i mel y t he def endant ' s 

st at ement  r equest i ng t he gr een pant s.   We t ur n t o t he 

def endant ' s asser t i on t hat  t he c i r cui t  cour t  di d not  adequat el y 

sanct i on t he St at e f or  v i ol at i ng i t s di scover y obl i gat i ons wi t h 

r egar d t o t he f i nger pr i nt  evi dence. 45 

¶92 Cr i mi nal  Di scover y St at ut e Aut hor i z i ng Sanct i ons f or  

St at e' s Vi ol at i on.   Wi sconsi n St at .  § 971. 23( 7m)  gover ns t he 

r emedi es f or  a di scover y v i ol at i on.   The st at ut e pr ovi des 

sever al  r emedi es.  

¶93 Sect i on 971. 23( 7m) ( a)  st at es t hat  a c i r cui t  cour t  

" shal l  excl ude any wi t ness not  l i s t ed or  evi dence not  pr esent ed 

f or  i nspect i on or  copyi ng r equi r ed by t hi s sect i on,  unl ess good 

cause i s shown f or  f ai l ur e t o compl y. "   Under  Wi s.  St at .  

§ 971. 23( 7m) ( a) ,  " [ a] bsent  a showi ng of  good cause,  t he evi dence 

t he St at e f ai l ed t o di scl ose must  be excl uded. " 46  Under  
                                                 

45 The def endant  does not  ar gue t hat  t he c i r cui t  cour t  
f ai l ed t o sanct i on t he St at e appr opr i at el y f or  v i ol at i ng i t s 
di scover y obl i gat i ons wi t h r egar d t o t he def endant ' s st at ement  
aski ng f or  t he gr een pant s.  

46 DeLao,  252 Wi s.  2d 289,  ¶51.  
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§ 971. 23( 7m) ( a)  t he c i r cui t  cour t  may gr ant  a cont i nuance or  a 

r ecess.    

¶94 Wi sconsi n St at .  § 971. 23( 7m) ( b)  pr ovi des t hat  i n l i eu 

of  or  i n addi t i on t o t he sanct i ons pr ovi ded i n § 971. 23( 7m) ( a) ,  

a c i r cui t  cour t  may " advi se t he j ur y of  any f ai l ur e or  r ef usal  

t o di scl ose mat er i al  or  i nf or mat i on r equi r ed t o be 

di scl osed .  .  .  or  of  any unt i mel y di scl osur e of  mat er i al  or  

i nf or mat i on r equi r ed t o be di scl osed .  .  .  . "  

¶95 Sect i on 971. 23( 7m)  pr ovi des as f ol l ows:  

( a)  The cour t  shal l  excl ude any wi t ness not  l i s t ed or  
evi dence not  pr esent ed f or  i nspect i on or  copyi ng 
r equi r ed by t hi s  sect i on,  unl ess good cause i s shown 
f or  f ai l ur e t o compl y.   The cour t  may i n appr opr i at e 
cases gr ant  t he opposi ng par t y a r ecess or  a 
cont i nuance.  

( b)  I n addi t i on t o or  i n l i eu of  any sanct i on 
speci f i ed i n par .  ( a) ,  a cour t  may,  subj ect  t o sub.  
( 3) ,  advi se t he j ur y of  any f ai l ur e or  r ef usal  t o 
di scl ose mat er i al  or  i nf or mat i on r equi r ed t o be 
di scl osed under  sub.  ( 1)  or  ( 2m) ,  or  of  any unt i mel y 
di scl osur e of  mat er i al  or  i nf or mat i on r equi r ed t o be 
di scl osed under  sub.  ( 1)  or  ( 2m) .  

¶96 St andar d of  Revi ew.   Thi s cour t  det er mi nes whet her  

excl usi on of  evi dence i s st at ut or i l y  mandat ed as a quest i on of  

l aw t o be det er mi ned by t hi s cour t  i ndependent  of  t he c i r cui t  

cour t  and cour t  of  appeal s but  benef i t i ng f r om t he anal yses of  

t hese cour t s.   The ci r cui t  cour t ' s  di scr et i onar y deci s i on under  

Wi s.  St at .  § 971. 23( 7m) ( a)  r egar di ng gr ant i ng a cont i nuance or  
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r ecess47 and t he ci r cui t  cour t ' s  di scr et i onar y deci s i on under  

§ 971. 23( 7m) ( b)  whet her  t o advi se t he j ur y about  t he St at e' s 

mi sconduct ,  i n l i eu of  or  i n addi t i on t o t he sanct i ons pr ovi ded 

i n § 971. 23( 7m) ( a) ,  i s  r evi ewed under  t he er r oneous exer ci se of  

di scr et i on st andar d.   We wi l l  not  di st ur b a c i r cui t  cour t ' s  

di scr et i onar y deci s i on so l ong as t he r ecor d r ef l ect s " t he 

c i r cui t  cour t ' s  r easoned appl i cat i on of  t he appr opr i at e l egal  

st andar d t o t he r el evant  f act s of  t he case. " 48  " The penal t y f or  

t he br each of  di scl osur e shoul d f i t  t he nat ur e of  t he pr of f er ed 

evi dence and r emove any har mf ul  ef f ect  on t he def endant . " 49    

¶97 Fact s.   When t he St at e made no showi ng t hat  i t  had 

good cause t o del ay t he di scl osur e of  t he f i nger pr i nt  evi dence,  

t he def endant  asked t he ci r cui t  cour t  t o excl ude any f i nger pr i nt  

evi dence.   The ci r cui t  cour t  r ef used.   The ci r cui t  cour t  

expl ai ned t hat  i t  had det er mi ned t hat  § 971. 23( 7m) ( a)  di d not  

r equi r e excl usi on of  t he evi dence when " t he evi dence i n quest i on 

was excul pat or y. " 50  The ci r cui t  cour t  al so v i ewed t he r emedy of  

                                                 
47 The l ess dr ast i c and mor e f avor ed r emedy t han excl usi on 

of  evi dence f or  t he St at e' s v i ol at i on of  t he cr i mi nal  di scover y 
st at ut e i s f or  t he c i r cui t  cour t  t o gr ant  a cont i nuance or  
r ecess.   Tucker  v.  St at e,  84 Wi s.  2d 630,  640- 41,  267 N. W. 2d 630 
( 1978) .  

48 Del gado,  223 Wi s.  2d at  281.  

49 DeLao,  252 Wi s.  2d 289,  ¶60 ( c i t at i on omi t t ed) .     

50 Al t hough t he f i nger pr i nt  evi dence was ar guabl y 
excul pat or y,  def ense counsel  v i ewed t he evi dence as pr ej udi c i al  
because i t  adver sel y af f ect ed hi s t r i al  st r at egy i n def endi ng 
t he def endant .  
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excl usi on as t oo har sh a sanct i on agai nst  t he pr osecut i on i n t he 

pr esent  case.    

¶98 I n t hi s cour t  t he def endant ' s br i ef  r ecogni zes t hat  

t he c i r cui t  cour t ' s  r ef usal  t o excl ude t he f i nger pr i nt  evi dence 

may have been appr opr i at e i nasmuch as excl usi on mi ght  have 

mi sl ed t he j ur y i nt o t hi nki ng t hat  l aw enf or cement  had not  

under t aken t o check t he f i nger pr i nt s.   The def endant  asks t hi s 

cour t  t o t r eat  hi s mot i on f or  mi st r i al  as a mot i on f or  a 

cont i nuance or  r ecess and t o decl ar e t hat  t he c i r cui t  cour t  

er r ed i n f ai l i ng t o gr ant  a cont i nuance or  r ecess.    

¶99 The def endant  f ur t her  ar gues her e t hat  under  t he 

c i r cumst ances of  t he pr esent  case an al t er nat i ve r emedy was 

avai l abl e under  Wi s.  St at .  § 971. 23( 7m) ( b) ,  whi ch he r equest ed,  

and whi ch t he ci r cui t  cour t  f ai l ed t o gr ant .    

¶100 Def ense counsel  r equest ed t hat  t he c i r cui t  cour t  gi ve 

t he St at e " a gent l e admoni shment  i n f r ont  of  t he j ur y"  i nf or mi ng 

t he j ur y t hat  an i ssue of  di scover y r el at i ng t o t he f i nger pr i nt  

r epor t s had come up,  t hat  t he St at e had f ai l ed t o not i f y t he 

def endant  t i mel y of  i nf or mat i on i n i t s possessi on,  and t hat  t he 

c i r cui t  cour t  had r ul ed on t he mat t er .  Def ense counsel  

speci f i cal l y r equest ed t hat  t he c i r cui t  cour t  i nf or m t he j ur y 

t hat  def ense counsel  had r ecei ved a r epor t  dur i ng l unch hour  and 

t hat  he shoul d have r ecei ved t he r epor t  ear l i er .    

¶101 The ci r cui t  cour t  i nf or med def ense counsel  t hat  

al t hough i t  woul d not  " say exact l y what  [ def ense counsel ]  

suggest ed, "  t he c i r cui t  cour t  woul d expl ai n t o t he j ur y " i n 

neut r al  t er ms"  what  had happened.   The ci r cui t  cour t  st at ed i t  
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woul d expl ai n t he del ay af t er  def ense counsel ' s obj ect i on t o t he 

f i nger pr i nt  t est i mony and woul d do i t  i n such a way as not  t o 

pr ej udi ce t he def endant .   The ci r cui t  cour t  r ef used " t o poi nt  

t he f i nger  at  t he St at e"  but  agr eed t o " t ake [ def ense counsel ]  

of f  t he hook. "   

¶102 The ci r cui t  cour t  couched i t s comment s t o t he j ur y i n 

t er ms of  an apol ogy t o t he j ur y f or  t aki ng so l ong.   The ci r cui t  

cour t  al so i nf or med t he j ur y t hat  " [ w] hen [ def ense counsel ]  

r ai sed hi s obj ect i ons,  he was doi ng t he r i ght  t hi ng" ;  t hat  

" l awyer s have an obl i gat i on t o obj ect " ;  and t hat  " we' ve wor ked 

t hr ough t hat  pr obl em,  and we' ve got  i t  r esol ved .  .  .  . "   The 

ci r cui t  cour t  di d not  addr ess t he nat ur e of  def ense counsel ' s 

obj ect i on or  t he St at e' s f ai l ur e t o compl y t i mel y wi t h i t s 

di scover y obl i gat i ons.    

¶103 The ci r cui t  cour t  mer el y r emi nded t he j ur y,  as i t  had 

st at ed ear l i er  i n t he pr el i mi nar y i nst r uct i ons,  t hat  counsel  had 

an obl i gat i on t o st at e obj ect i ons and t hat  t he mat t er  at  i ssue 

( I nvest i gat or  Pat t on' s t est i mony)  t o whi ch def ense counsel  had 

obj ect ed had been r esol ved.   Thi s r emi nder  was si mi l ar  not  onl y 

t o t he pr el i mi nar y i nst r uct i on about  counsel s '  obj ect i ons but  

al so t o t he c i r cui t  cour t ' s  l at er  i nst r uct i on t o t he j ur y about  

counsel s '  obj ect i ons. 51 

¶104 Ci r cui t  Cour t  Er r ed I n Fai l i ng t o Sanct i on t he St at e.   

The ci r cui t  cour t  expl ai ned t hat  i t  di d not  i mpose t he 

di scr et i onar y sanct i on of  i nf or mi ng t he j ur y t hat  t he St at e 

                                                 
51 See Wi s JI ——Cr i mi nal  148 ( 2000) .  
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f ai l ed t o di scl ose t he f i nger pr i nt  i nf or mat i on " because t he 

i nf or mat i on was i mmat er i al  [ t hat  i s ,  not  pr ej udi c i al ] ,  and t he 

St at e had i nadver t ent l y f ai l ed t o pr ovi de t hi s i nf or mat i on i n 

di scover y. "  

¶105 Thi s r easoni ng i s not  ent i r el y suf f i c i ent .   The St at e 

er r ed i n not  compl yi ng wi t h t i mel y di scl osur e of  t he r epor t s as 

st at ut or i l y  r equi r ed.   Al t hough t he ef f ect  of  t he St at e' s 

f ai l ur e t o adher e t o t he cr i mi nal  di scover y st at ut e on t he 

def endant ' s t r i al  st r at egy was not  gr eat  and t he admi ssi on of  

t he evi dence was not  pr ej udi c i al ,  def ense counsel  was caught  by 

sur pr i se.   A def endant  shoul d not  be sur pr i sed by t wo unpr oduced 

r epor t s t hat  wer e r equest ed,  wer e subj ect  t o di scover y,  and wer e 

i n t he pr osecut or ' s possessi on.   Under  t he c i r cumst ances of  t he 

pr esent  case,  we agr ee wi t h t he def endant  t hat  t he c i r cui t  cour t  

shoul d have exer ci sed i t s di scr et i on t o mi t i gat e t he ef f ect ,  i f  

any,  of  t he St at e' s f ai l ur e t o f ul f i l l  i t s  st at ut or y di scover y 

obl i gat i ons by advi s i ng t he j ur y pur suant  t o § 971. 23( 7m) ( b) .   

¶106 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n f ai l i ng t o 

advi se t he j ur y t hat  t he St at e had f ai l ed t o make t i mel y 

di scl osur e of  t he r epor t s t o t he def endant  under  t he cr i mi nal  

di scover y st at ut e,  even t hough t he St at e' s f ai l ur e t o abi de by 

t he cr i mi nal  di scover y st at ut e was not  pr ej udi c i al  er r or .    

¶107 Har ml ess er r or .   We have al r eady concl uded t hat  t he 

St at e' s f ai l ur e t o di scl ose t i mel y t he f i nger pr i nt  evi dence and 

t he ci r cui t  cour t ' s  admi ssi on of  t he f i nger pr i nt  evi dence wer e 

not  pr ej udi c i al .   I n f ai l i ng t o sanct i on t he St at e f or  i t s  
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f ai l ur e t o di scl ose t i mel y t he f i nger pr i nt  evi dence,  t he c i r cui t  

cour t  mi ssed an oppor t uni t y t o mi t i gat e any ef f ect  of  t he 

St at e' s f ai l ur e and t he cour t ' s  admi ssi on of  t he evi dence.   The 

ci r cui t  cour t ' s  f ai l ur e t o sanct i on t he St at e di d not ,  however ,  

cause addi t i onal  har m t o t he def endant .   

¶108 We concl ude t hat  t he c i r cui t  cour t ' s  f ai l ur e t o advi se 

t he j ur y t hat  t he St at e had f ai l ed t o make t i mel y di scl osur e t o 

t he def endant  was har ml ess under  ei t her  st at ement  of  t he 

har ml ess er r or  t est .  

V 

¶109 The def endant  ar gues t hat  t he cumul at i ve ef f ect  of  t he 

er r or s i s pr ej udi c i al  and t hat  a new t r i al  must  r esul t .   The 

deci s i on whet her  t o gr ant  a new t r i al  gener al l y l i es wi t hi n t he 

di scr et i on of  t he c i r cui t  cour t . 52  We wi l l  not  di st ur b a c i r cui t  

cour t ' s  di scr et i onar y deci s i on so l ong as t he r ecor d r ef l ect s 

" t he c i r cui t  cour t ' s  r easoned appl i cat i on of  t he appr opr i at e 

l egal  st andar d t o t he r el evant  f act s of  t he case. " 53 

¶110 The cumul at i ve ef f ect  of  sever al  er r or s may,  i n 

cer t ai n i nst ances,  under mi ne a r evi ewi ng cour t ' s  conf i dence i n 

                                                 
52 St at e v.  Car l son,  2003 WI  40,  ¶24,  261 Wi s.  2d 97,  661 

N. W. 2d 51.  

53 Del gado,  223 Wi s.  2d at  281.  
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t he out come of  a pr oceedi ng. 54  We t her ef or e aggr egat e t he 

ef f ect s of  t he mul t i pl e er r or s i n det er mi ni ng whet her  t hei r  

over al l  i mpact  sat i sf i es t he st andar d f or  a new t r i al .  

¶111 What ever  phr asi ng we use i n appl y i ng a har ml ess er r or  

anal ysi s i n t he i nst ant  case,  t he er r or s v i ewed cumul at i vel y 

wer e har ml ess,  not  pr ej udi c i al .    

¶112 We have concl uded t hat  t he St at e' s unt i mel y di scl osur e 

of  t he f i nger pr i nt  evi dence and t he admi ssi on of  t he f i nger pr i nt  

evi dence di d not  s i gni f i cant l y i mpai r  def ense counsel ' s abi l i t y  

t o ar gue t hat  t he St at e' s c i r cumst ant i al  evi dence di d not  

est abl i sh beyond a r easonabl e doubt  t hat  t he def endant  was 

gui l t y of  t he cr i me char ged;  t hat  t he St at e' s unt i mel y  

di scl osur e of  t he def endant ' s st at ement  aski ng t o put  on t he 

gr een pant s ( and t he excl usi on of  t he def endant ' s st at ement )  had 

no pr ej udi c i al  ef f ect  on t he def endant ' s t r i al ;  and t hat  

al t hough t he admi ssi on of  evi dence of  t he def endant ' s cr i mi nal  

hi st or y was er r oneous,  t he evi dence was not  pr ej udi c i al .   

                                                 
54 St at e v.  Thi el ,  2003 WI  111,  ¶59,  264 Wi s.  2d 571,  665 

N. W. 2d 305 ( adopt i ng,  i n an i nef f ect i ve assi st ance of  counsel  
case,  t he r easoni ng of  t he f eder al  cour t s hol di ng t hat  pr ej udi ce 
shoul d be assessed based on t he cumul at i ve ef f ect  of  counsel ' s 
def i c i enci es) ;  Al var ez v.  Boyd,  225 F. 3d 820,  824 ( 7t h Ci r .  
2000)  ( " Tr i al  er r or s whi ch i n i sol at i on ar e har ml ess mi ght ,  when 
aggr egat ed,  al t er  t he cour se of  a t r i al  so as t o v i ol at e a 
pet i t i oner ' s r i ght  t o due pr ocess of  l aw. " )  ( c i t at i ons omi t t ed) ;  
Uni t ed St at es v.  Ri ver a,  900 F. 2d 1462,  1469 ( 10t h Ci r .  1990)  
( " The cumul at i ve ef f ect  of  t wo or  mor e i ndi v i dual l y har ml ess 
er r or s has t he pot ent i al  t o pr ej udi ce a def endant  t o t he same 
ext ent  as a s i ngl e r ever si bl e er r or . " ) ;  Uni t ed St at es v.  
Wal l ace,  848 F. 2d 1464,  1472 ( 9t h Ci r .  1988)  ( " Even i f  each of  
t hese er r or s,  by i t sel f ,  i s  ar guabl y har ml ess,  t hei r  cumul at i ve 
ef f ect  may wel l  be pr ej udi c i al . " ) .  
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Al t hough t he ci r cui t  cour t  er r ed i n f ai l i ng t o admoni sh t he 

St at e f or  i t s  vi ol at i ons of  t he di scover y st at ut e,  t hi s er r or  

t oo was har ml ess.    

¶113 I t  i s  t he St at e' s bur den t o pr ove t hat  t he er r or s ar e,  

i n t hei r  cumul at i ve ef f ect ,  har ml ess and not  pr ej udi c i al .   The 

St at e has car r i ed t hi s bur den under  t he f act s of  t he pr esent  

case.   The St at e has demonst r at ed beyond a r easonabl e doubt  t hat  

t he aggr egat ed er r or s di d not ,  under  t he t ot al i t y of  t he 

c i r cumst ances,  cont r i but e t o t he ver di ct  agai nst  t he def endant  

or  under mi ne conf i dence i n t he ver di ct .   Usi ng an al t er nat i ve 

phr asi ng of  t he t est ,  t he St at e has demonst r at ed beyond a 

r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound t he 

def endant  gui l t y absent  t he St at e' s er r or s.   Under  t he f act s of  

t he pr esent  case,  t he St at e' s er r or s,  v i ewed cumul at i vel y,  do 

not  under mi ne our  conf i dence i n t he out come of  t he def endant ' s 

t r i al .  

*  *  *  *  

¶114 We concl ude as f ol l ows:   

I .  The St at e v i ol at ed Wi s.  St at .  § 971. 23( 1)  ( t he 

cr i mi nal  di scover y st at ut e)  by f ai l i ng t o di scl ose 

t i mel y t he pol i ce r epor t s.   The def endant ' s Br ady due 

pr ocess r i ght s wer e not  v i ol at ed. 55  The St at e' s 

st at ut or y v i ol at i on and t he admi ssi on of  t he evi dence 

wer e not  pr ej udi c i al .     

                                                 
55 Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) .  
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I I .  The St at e v i ol at ed Wi s.  St at .  § 971. 23( 1) ( t he cr i mi nal  

di scover y st at ut e)  by f ai l i ng t o di scl ose t i mel y t he 

def endant ' s al l eged st at ement  aski ng f or  t he pant s 

t hat  he put  on.   The ci r cui t  cour t  excl uded t he 

evi dence.   The St at e' s st at ut or y v i ol at i on was not  

pr ej udi c i al .    

I I I .  The ci r cui t  cour t  er r ed i n f ai l i ng t o st r i ke evi dence 

of  t he def endant ' s cr i mi nal  hi st or y.  The admi ssi on of  

t he evi dence was not  pr ej udi c i al  er r or .  

I V.  The ci r cui t  cour t  er r ed i n f ai l i ng t o sanct i on t he 

St at e f or  v i ol at i ng Wi s.  St at .  § 971. 23 ( t he cr i mi nal  

di scover y st at ut e) .   The er r or  was not  pr ej udi c i al .   

V.  The er r or s,  when vi ewed cumul at i vel y,  ar e not  

pr ej udi c i al  er r or s war r ant i ng a new t r i al .      

¶115 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he ci r cui t  cour t ' s  j udgment  of  

convi ct i on and or der  denyi ng t he def endant ' s post convi ct i on 

mot i on f or  a new t r i al .    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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