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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Dar nel l  

Jackson,  seeks r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s af f i r mi ng an or der  denyi ng hi s pet i t i on f or  a wr i t  of  

cer t i or ar i . 1  I n a pr i son di sci pl i nar y pr oceedi ng,  Jackson was 

f ound gui l t y of  i nci t i ng a r i ot .   He cont ends t hat  t he 

pr oceedi ng vi ol at ed pr ocedur al  due pr ocess.   

                                                 
1 See Jackson v.  Buchl er ,  No.  2006AP948,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App. ,  Dec.  13,  2007) ,  af f i r mi ng an or der  of  t he 
c i r cui t  cour t  f or  Dane Count y,  Mar yann Sumi ,  J.  
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¶2 Vi deo evi dence i s t he f ocus of  Jackson' s i ni t i al  due 

pr ocess ar gument s.   He asser t s t hat  t he v i deo f oot age under mi nes 

or  cont r adi ct s t he ot her  evi dence consi der ed by t he adj ust ment  

commi t t ee,  r ender i ng t he evi dence of  hi s gui l t  const i t ut i onal l y  

i nsuf f i c i ent .   Addi t i onal l y,  he cont ends t hat  t he v i deo f oot age 

i s excul pat or y or  i mpeachi ng evi dence,  whi ch shoul d have been 

di scl osed t o hi m under  Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) .    

¶3 We det er mi ne t hat  t he v i deo f oot age i s i nconcl usi ve 

and nei t her  under mi nes nor  cont r adi ct s t he evi dence consi der ed 

by t he adj ust ment  commi t t ee.   We f ur t her  concl ude t hat  wi t h or  

wi t hout  t he v i deo f oot age,  t her e was suf f i c i ent  evi dence of  

Jackson' s gui l t .   Under  t he f act s pr esent ed by t hi s case,  we 

need not  and do not  det er mi ne whet her  any ver si on of  Br ady——

l i mi t ed or  ot her wi se——appl i es t o pr i son di sci pl i nar y 

pr oceedi ngs.    

¶4 Addi t i onal l y,  Jackson asser t s t hat  hi s due pr ocess 

r i ght  t o an i mpar t i al  deci s i onmaker  was vi ol at ed because a 

member  of  hi s adj ust ment  commi t t ee al so had " subst ant i al  

i nvol vement "  i n t he i nci dent  because she par t i c i pat ed i n t he 

i nvest i gat i ve pr ocess.   Based on t hi s r ecor d,  we cannot  concl ude 

as a mat t er  of  l aw t hat  t he commi t t ee member ' s i nvol vement  i n 

t he i nci dent  was " subst ant i al . "          

¶5 Accor di ngl y,  we af f i r m t he cour t  of  appeal s.      

I  

¶6 At  appr oxi mat el y 1: 40 p. m.  on November  11,  2004,  

sever al  New Li sbon Cor r ect i onal  I nst i t ut i on secur i t y guar ds wer e 

at t acked and i nj ur ed by t hr ee i nmat es:  Jami e Vest ,  Ber nar d 
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Tr eadwel l ,  and Al v i n Kenney.   The at t ack occur r ed at  t he A Uni t  

of f i cer s '  st at i on,  whi ch i s l ocat ed bet ween t he A Uni t  Si de 1 

and Si de 2 dayr ooms.   Accor di ng t o t he subsequent  i nvest i gat i on,  

many i nmat es par t i c i pat ed i n t he assaul t s by pur posef ul l y 

r ushi ng t owar d t he of f i cer s '  st at i on and posi t i oni ng t hemsel ves 

t o par t i c i pat e i n t he r i ot .     

¶7 Al t hough t he at t ack i t sel f  appear s not  t o have been 

r ecor ded by secur i t y camer as,  v i deo f oot age of  t he Si de 1 and 

Si de 2 dayr ooms was used i n t he i nvest i gat i on.   Many i nmat es 

wer e di sci pl i ned as a r esul t  of  t hei r  par t i c i pat i on i n t he r i ot .      

¶8 At  t he t i me of  t he r i ot ,  Dar nel l  Jackson was wor ki ng 

i n t he pr i son bar ber shop,  whi ch abut s t he Si de 1 dayr oom.   Ther e 

i s no evi dence or  al l egat i on t hat  Jackson di r ect l y par t i c i pat ed 

i n t he r i ot .  

¶9 Never t hel ess,  st af f  i nvest i gat or s uncover ed 

i nf or mat i on i mpl i cat i ng Jackson as a l eader  r esponsi bl e f or  

i nci t i ng t he at t ack.   Two i nmat es who r equest ed conf i dent i al i t y  

st at ed t hat  t hey had di r ect  per sonal  knowl edge of  t he 

c i r cumst ances whi ch l ed t o t he r i ot .   Bot h st at ed t hat  Jackson,  

who used t he al i as " Wi z, "  act ed i n a l eader shi p posi t i on i n a 

gang cal l ed t he Vi ce Lor ds.   Bot h i ndi cat ed t hat  pr i or  t o t he 

r i ot ,  Jackson met  wi t h t he i nmat es and i nst r uct ed t hem t o 

assaul t  t he guar ds. 2     
                                                 

2 At  l east  t wo ot her  i nmat es gave st at ement s t hat  appear ed 
t o i mpl i cat e Jackson.   One i nmat e st at ed t hat  Jackson came out  
of  t he bar ber shop wher e Vest ,  Tr eadwel l ,  and Kenney wer e 
l ocat ed,  and t hen r et ur ned t o t he bar ber shop pr i or  t o t he 
assaul t .   Anot her  i nmat e st at ed t hat  Jackson was " a f i ve st ar  
gener al  f or  t he Vi ce Lor ds. "    
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¶10  A conduct  r epor t  was i ssued,  whi ch c i t ed Jackson f or  

i nci t i ng a r i ot 3 and f or  gr oup r esi st ance. 4  The conduct  r epor t  

not ed:  " Tapes f r om t he NLCI  A Uni t  and NLCI  ext er i or  camer as 

f r om 11/ 11/ 04 have been ut i l i zed by t he i nvest i gat or s of  t he 

11/ 11/ 04 r i ot . "    

¶11 As set  f or t h i n t he conduct  r epor t ,  t he i nf or mant  

r ef er r ed t o as CI #1 st at ed i n par t :   

Dar nel l  Jackson i s cal l i ng i t  f or  t he Vi ce Lor ds and 
P- St ones.   I  saw i nmat e[ s]  put t i ng t hei r  boot s and 
gl oves on and I  knew somet hi ng was goi ng t o happen.   
Vest ,  Tr eadwel l ,  Dar nel l  Jackson and Al v i n Kenney wer e 
al l  huddl ed up f i r st  i n t he hal l way.   Al l  t he peopl e 
who assaul t ed t he st af f  ar e V. L.  and P- St ones 
( Ranger s) .   I  al so saw Li psey and War d out si de i n t he 
hal l way t al k i ng t o " Wi z"  ( AKA Dar nel l  Jackson. )   I  saw 
Wi z i n t he hal l way,  ever ybody had on boot s and gl oves.    

The i nf or mant  r ef er r ed t o as CI #2 st at ed i n par t :   

Li psey ( Samuel )  was on cr ut ches and came back t o t he 
uni t  f r om HSU.   Li psey st at ed t o t he i nmat es on t he 
uni t  t hat  he saw Love bei ng at t acked and t he guar ds 
had hi m on t he gr ound and wer e beat i ng hi m.   Tr eadwel l  
and Vest  t hen went  t o Whi z ( who i s f i r st  i n command)  
and t ol d hi m about  Love.   Whi z was behi nd t he 
i nci dent .   He st at ed t o t hem,  " You guys know what  you 
have t o do. "   

¶12 The conduct  r epor t  concl uded t hat  " Jackson i s  i n a 

l eader shi p posi t i on wi t h t he Vi ce Lor ds,  cal l ed f or  t he assaul t  

                                                 
3 Wi sconsi n Admi n.  Code DOC § 303. 18 pr ovi des:  " Any i nmat e 

who encour ages,  di r ect s,  commands,  coer ces or  s i gnal s one or  
mor e ot her  per sons t o par t i c i pat e i n a r i ot  i s  gui l t y of  an 
of f ense.   ' Ri ot '  means a di st ur bance t o i nst i t ut i onal  or der  
caused by a gr oup of  2 or  mor e i nmat es whi ch cr eat es a r i sk of  
i nj ur y t o per sons or  pr oper t y. "  

4 See Wi s.  Admi n.  Code DOC §§ 303. 20,  303. 03( 4) .  
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t o happen,  and was t al k i ng t o t he t hr ee i nmat es who assaul t ed 

st af f  seconds bef or e t he assaul t  t ook pl ace. "   Fur t her ,  i t  

s t at ed t hat  t he conf i dent i al  i nf or mant s " ar e bel i eved t o be 

cr edi bl e as t hei r  st at ement s wer e obt ai ned separ at el y.   Nei t her  

i nmat e had knowl edge of  t he ot her ' s st at ement . "   I t  det er mi ned 

t hat  " [ t ] he st at ement s wer e consi st ent  wi t h and cor r obor at ed one 

anot her . "    

¶13 Jackson was pr ovi ded wi t h a copy of  t he conduct  r epor t  

and a not i ce of  hi s r i ght  t o a hear i ng.   He submi t t ed an 

af f i davi t ,  whi ch asser t ed t hat  at  no t i me di d he t al k wi t h 

Tr eadwel l ,  Vest ,  or  Kenney,  and t hat  he had not hi ng t o do wi t h 

t he at t ack.   He f ur t her  cont ended t hat  he i s no l onger  a member  

of  t he Vi ce Lor ds,  t hat  he was never  a member  of  t he P- St ones,  

and t hat  he never  act ed i n a l eader shi p posi t i on wi t h t hose 

gangs.     

¶14 Accor di ng t o hi s af f i davi t ,  on t he af t er noon of  t he 

r i ot  Jackson was i n t he pr i son bar ber shop cut t i ng I nmat e Pi el ' s  

hai r .   He hear d a l oud commot i on and saw i nmat es gat her ed ar ound 

t he TV moni t or .   Jackson cont ended t hat  he l ef t  t he shop f or  15 

seconds t o l ook at  t he TV moni t or ,  but  he coul d not  see what  was 

happeni ng and r et ur ned t o t he shop.   Af t er  he f i ni shed cut t i ng 

Pi el ' s  hai r ,  Jackson l ef t  t he shop.   At  t hat  t i me,  t her e was a 

commot i on at  t he ser geant ' s desk,  and he saw Tr eadwel l ,  Vest ,  

and Kenney swi ngi ng t hei r  f i s t s and ki cki ng someone.   He 

pr oceeded t owar ds hi s cel l .  

¶15 The Secur i t y Of f i ce gr ant ed Jackson' s r equest  t o 

pr esent  t he t est i mony of  t wo i nmat es,  Lar r y Pi el  and Ber nar d 
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Tr eadwel l .   I t  deni ed Jackson' s r equest  t o pr esent  t he t est i mony 

of  t wo addi t i onal  i nmat es,  Samuel  Li psey and Jami e Vest ,  and one 

Depar t ment  of  Cor r ect i ons ( DOC)  of f i cer ,  Capt ai n Har r el .   The 

of f i ce expl ai ned t hat  Jackson di d not  pr ovi de good cause t o 

demonst r at e t hat  t he addi t i onal  wi t nesses coul d pr ovi de 

essent i al  t est i mony. 5       

¶16 Jackson,  Pi el ,  and Tr eadwel l  t est i f i ed at  t he hear i ng.   

The t wo conf i dent i al  i nf or mant s di d not  t est i f y.     

¶17 The adj ust ment  commi t t ee f ound Jackson gui l t y of  

i nci t i ng a r i ot  and not  gui l t y of  gr oup r esi st ance.   As a r esul t  

of  t hi s di sposi t i on,  Jackson' s r el ease dat e was ext ended by 179 

days.      

¶18 Li eut enant  Pamel a Zank compl et ed f or m DOC- 84,  ent i t l ed 

" Di sci pl i nar y Hear i ng:  Reasons f or  Deci s i on and Evi dence Rel i ed 

on, "  ( her ei naf t er ,  " Hear i ng Deci s i on" ) .   As pr ovi ded i n t he 

Hear i ng Deci s i on,  t he commi t t ee f ound i t  " mor e l i kel y t han not  

i nmat e Jackson commi t t ed t he act  of  i nci t i ng a r i ot . "   The 

Hear i ng Deci s i on expl ai ned t hat  t he commi t t ee " eval uat ed al l  t he 

evi dence,  conf i dent i al  st at ement s and t est i mony and r eached i t s  

                                                 
5 Wi sconsi n Admi n.  Code DOC § 303. 81( 1)  pr ovi des i n par t :  

" The accused may di r ect l y or  t hr ough an advocat e make a r equest  
t o t he secur i t y of f i ce f or  wi t nesses t o appear  at  t he maj or  
v i ol at i on hear i ng .  .  .  .  Except  f or  good cause,  an i nmat e may 
pr esent  no mor e t han 2 wi t nesses i n addi t i on t o t he r epor t i ng 
st af f  member  or  member s. "   

Dur i ng hi s admi ni st r at i ve appeal s,  Jackson asser t ed t hat  
t he deni al  of  hi s r equest  t o cal l  t hese wi t nesses was a due 
pr ocess vi ol at i on.   However ,  he has not  r enewed t hi s ar gument  i n 
t he c i r cui t  cour t ,  t he cour t  of  appeal s,  or  t hi s cour t .     
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concl usi on t hat  t he st at ement s i n t he conduct  r epor t  ar e 

cor r ect . "   I t  concl uded t hat  Jackson' s t est i mony was " l ess 

cr edi bl e"  and t hat  " i nmat e wi t ness t est i mony [ was]  not  

cr edi bl e. "      

¶19 The Hear i ng Deci s i on f or m cont ai ned a sect i on f or  t he 

adj ust ment  commi t t ee t o set  f or t h t he physi cal  evi dence i t  

r el i ed upon i n r eachi ng i t s deci s i on.   That  sect i on pr ovi ded 

t hat  among ot her  evi dence, 6 t he commi t t ee r el i ed on " v i deo"  

evi dence i n f i ndi ng Jackson gui l t y.    

¶20 Jackson t i mel y appeal ed t o War den Buchl er . 7  Among 

ot her  c l ai ms,  Jackson cont ended t hat  Lt .  Zank' s par t i c i pat i on i n 

t he hear i ng v i ol at ed DOC r ul es and hi s due pr ocess r i ght  t o a 

f ai r  and i mpar t i al  hear i ng,  and t hat  t her e was i nsuf f i c i ent  

evi dence t o est abl i sh hi s gui l t .   He asser t ed t hat  Lt .  Zank was 

among t he of f i cer s who i nvest i gat ed t he assaul t ,  t hat  she had 

i nt er vi ewed Jackson about  t he i nci dent ,  and t hat  she asked 

Jackson t o s i gn a wai ver  of  hi s hear i ng r i ght s.   Jackson made no 

cl ai m r egar di ng vi deo evi dence.  

¶21 War den Buchl er  af f i r med t he commi t t ee' s deci s i on,  

concl udi ng t hat  t her e was suf f i c i ent  evi dence t o sust ai n i t s 

det er mi nat i on of  gui l t .   He al so f ound t hat  " Lt .  Zank di d not  

                                                 
6 The ot her  evi dence l i s t ed i n t he Hear i ng Deci s i on 

i ncl udes:  st at ement  i n t he conduct  r epor t ,  ot her  t est i mony,  
conf i dent i al  wi t ness st at ement s,  C- 120,  di agr am,  and gang 
coor di nat or  cr edent i al s.  

7 See Wi s.  Admi n.  Code DOC § 303. 76( 7) .  
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have subst ant i al  i nvol vement  i n t he i nci dent  t o war r ant  not  

bei ng on t he hear i ng commi t t ee. "   

¶22 Fol l owi ng t he i nmat e compl ai nt  pr ocedur es out l i ned i n 

Wi s.  Admi n.  Code Ch.  DOC 310,  Jackson f i l ed t wo of f ender  

compl ai nt s wi t h t he i nst i t ut i onal  compl ai nt  exami ner .   Hi s f i r st  

compl ai nt  r ai sed i ssues r el at ed t o t he st at ement s of  t he 

conf i dent i al  i nf or mant s.   That  compl ai nt  was di smi ssed.   Hi s 

second compl ai nt  asser t ed t hat  t he commi t t ee v i ol at ed Wi s.  

Admi n.  Code DOC § 303. 82( 2) 8 by per mi t t i ng Lt .  Zank t o 

par t i c i pat e as a member  of  t he adj ust ment  commi t t ee.   The 

i nst i t ut i onal  compl ai nt  exami ner  r ecommended t hat  t he compl ai nt  

be di smi ssed,  concl udi ng t hat  " Lt .  Zank di d not  have subst ant i al  

i nvol vement  i n t he i nvest i gat i ve pr ocess. "   On r evi ew,  t he 

cor r ect i ons compl ai nt  exami ner  f ound " no pr ocedur al  er r or  of  

consequence"  and al so r ecommended t hat  t he compl ai nt  be 

di smi ssed.   Ul t i mat el y,  t he Secr et ar y of  t he DOC accept ed t he 

r ecommendat i on and di smi ssed Jackson' s compl ai nt .        

¶23 Jackson f i l ed a pet i t i on f or  a wr i t  of  cer t i or ar i  i n 

t he c i r cui t  cour t  pur suant  t o Wi s.  St at .  § 801. 02( 5) . 9  The 

pet i t i on advanced f our  ar gument s f or  consi der at i on:  ( 1)  t he 

                                                 
8 Wi sconsi n Admi n.  Code DOC § 303. 82( 2)  pr ovi des:  " No per son 

who has subst ant i al  i nvol vement  i n an i nci dent ,  whi ch i s t he 
subj ect  of  a hear i ng,  may ser ve on t he commi t t ee f or  t hat  
hear i ng.   Commi t t ee member s shal l  det er mi ne t he subj ect  mat t er  
of  t he hear i ng i n advance i n or der  t o al l ow r epl acement  of  
commi t t ee member s i f  necessar y and t her eby avoi d t he necessi t y  
of  post poni ng t he hear i ng. "    

9 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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adj ust ment  commi t t ee i mpr oper l y r el i ed on t he conf i dent i al  

i nf or mant s '  st at ement s;  ( 2)  Lt .  Zank' s par t i c i pat i on on t he 

commi t t ee deni ed Jackson a f ai r  t r i bunal ;  ( 3)  t he commi t t ee gave 

i nadequat e r easons i n suppor t  of  i t s  det er mi nat i on of  gui l t ;  and 

( 4)  cer t ai n evi dence,  i ncl udi ng t he vi deo evi dence,  shoul d have 

been but  was never  di scl osed.   

¶24 Jackson' s pet i t i on f or  cer t i or ar i  t r i gger ed t he 

r espondent s '  obl i gat i on t o t r ansmi t  t he r ecor d t o t he c i r cui t  

cour t .   Pr i or  t o t r ansmi t t i ng t he r ecor d,  War den Buchl er  

r evi ewed t he conduct  r epor t  and t he r ecor d once mor e. 10  He 

r emanded t he Hear i ng Deci s i on t o t he adj ust ment  commi t t ee and 

i nst r uct ed t he commi t t ee t o r emove f r om i t s deci s i on t he 

r ef er ence t o a v i deo:   

I  can f i nd no subst ant i at i on t hat  t her e was a v i deo 
showi ng Mr .  Jackson' s i nvol vement  i n t hi s i nci dent .   
However ,  f or  t he r easons I  i ndi cat ed on t he i ni t i al  
appeal  f or m .  .  .  ,  I  f i nd no r eason t o al t er  t he 
deci s i ons and di sposi t i on of  t he di sci pl i nar y 
hear i ng[ . ]   Ther ef or e,  I  am r emandi ng t hi s back t o t he 
or i gi nal  hear i ng commi t t ee onl y  f or  a cor r ect i on of  
t he r ecor d on f or m DOC- 84 r egar di ng physi cal  evi dence 
used f or  t hi s hear i ng.      

¶25 As a r esul t  of  t he war den' s  cor r ect i on,  t he r ecor d 

t hat  was pr ovi ded t o t he c i r cui t  cour t  cont ai ned an amended 

Hear i ng Deci s i on i n whi ch t he wor d " v i deo"  was cr ossed out .   No 

vi deo was i ncl uded i n t he agency' s r ecor d.  

                                                 
10 See Wi s.  Admi n.  Code DOC § 303. 76( 7) ( e) .  



No.  2006AP948   

 

10 
 

¶26 Jackson f i l ed a mot i on t o st r i ke t he r et ur n. 11  Among 

ot her  c l ai ms,  he asser t ed t hat  " [ t ] he v i deo t ape whi ch was used 

agai nst  t he pet i t i oner  as physi cal  evi dence was not  i n t he 

r et ur n and was i l l egal l y r emoved f r om t he r ecor d, "  and t hat  by 

r emovi ng t hi s evi dence f r om t he r ecor d,  t he r espondent s wer e 

at t empt i ng t o evade j udi c i al  r evi ew.   I n hi s wr i t t en br i ef  t o 

t he c i r cui t  cour t ,  Jackson expl ai ned t hat  v i deo f oot age of  t he 

i nci dent  " ost ensi bl y woul d have shown Jackson di d not  exi t  t he 

Bar ber  Shop and pur por t edl y conver se and/ or  s i gnal  par t i c i pant s  

i n t he di st ur bance. "     

¶27 The r espondent s di sput ed Jackson' s c l ai m t hat  t he 

war den had r emoved vi deo evi dence f r om t he r ecor d.   Rat her ,  t hey 

cont ended t hat  " [ t ] he adj ust ment  commi t t ee i n t he i nst ant  case 

er r oneousl y i ncl uded a r ef er ence t o a v i deot ape i n t he evi dence 

r el i ed on sect i on of  t he [ Hear i ng Deci s i on] . " 12  The r espondent s 

f ur t her  asser t ed t hat  even i f  such a t ape exi st ed,  Jackson woul d 

have no r i ght  t o i t s pr oduct i on.    
                                                 

11 When an agency t r ansmi t s i t s r ecor d t o a c i r cui t  cour t  
f or  cer t i or ar i  r evi ew,  t he agency' s r ecor d i s somet i mes r ef er r ed 
t o as t he " r et ur n. "  

I n addi t i on t o hi s mot i on t o s t r i ke t he r et ur n,  Jackson 
f i l ed a mot i on t o compel  t he pr oduct i on of  cer t ai n evi dence,  a 
mot i on t o st ay t he pr oceedi ngs unt i l  t he cour t  deci ded t he 
mer i t s of  t he mot i on t o st r i ke,  and a mot i on chal l engi ng t he 
suf f i c i ency of  evi dence submi t t ed f or  i n camer a r evi ew.   I n i t s 
f i nal  deci s i on on t he mer i t s of  t he pet i t i on,  t he c i r cui t  cour t  
deni ed al l  of  Jackson' s mot i ons.   

12 To expl ai n t hi s  al l eged mi st ake,  t he br i ef  asser t ed t hat  
t he November  11 assaul t  " r esul t ed i n di sci pl i nar y pr oceedi ngs 
agai nst  numer ous i nmat es, "  many of  whom wer e di r ect l y i nvol ved 
i n t he assaul t  and wer e depi ct ed i n v i deo f oot age of  t he event .    
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¶28 I n a wr i t t en deci s i on,  t he c i r cui t  cour t  af f i r med.   I t  

conduct ed an i n- camer a r evi ew of  t he conf i dent i al  i nf or mant s '  

st at ement s and det er mi ned t hat  t hey sat i sf i ed t he r equi r ement s 

f or  admi ssi bi l i t y  of  conf i dent i al  st at ement s f ound i n Wi s.  

Admi n.  Code DOC § 303. 86. 13  The cour t  concl uded t hat  subst ant i al  

evi dence suppor t ed t he commi t t ee' s deci s i on and t hat  based on 

t he conf i dent i al  i nf or mant s '  st at ement s,  t he commi t t ee coul d 

r easonabl y concl ude t hat  Jackson encour aged and di r ect ed t he 

i nmat es t o assaul t  st af f .     

¶29 Tur ni ng t o t he c l ai ms based on vi deo evi dence,  t he 

c i r cui t  cour t  st at ed t hat  Jackson f ai l ed t o exhaust  t he 

admi ni st r at i ve r emedi es pr ovi ded by t he DOC.   Never t hel ess,  t he 

cour t  i nt er pr et ed t he war den' s August  29 l et t er  as " r ef l ect [ i ng]  

t he f act  t hat  no v i deo was act ual l y r evi ewed dur i ng t he 

di sci pl i nar y pr ocess. "   Because t he adj ust ment  commi t t ee f ound 

t he evi dence suf f i c i ent  wi t hout  any vi deo evi dence,  t he c i r cui t  

cour t  det er mi ned t hat  Jackson' s  ar gument s about  t he v i deo wer e 

moot .   Fur t her ,  t he " mi st aken r ef er ence t o v i deo f oot age"  i n t he 

Hear i ng Deci s i on was har ml ess er r or  because " t he commi t t ee does 

                                                 
13 Wi sconsi n Admi n.  Code DOC § 303. 86( 4)  pr ovi des:  " I f  t he 

i nst i t ut i on f i nds t hat  t est i f y i ng woul d pose a r i sk of  har m t o 
t he wi t ness,  t he commi t t ee may consi der  a cor r obor at ed,  s i gned 
st at ement  under  oat h f r om t hat  wi t ness wi t hout  r eveal i ng t he 
wi t ness' s i dent i t y .  .  .  .  The adj ust ment  commi t t ee shal l  r eveal  
t he st at ement  t o t he accused i nmat e,  t hough t he adj ust ment  
commi t t ee may edi t  t he st at ement  t o avoi d r eveal i ng t he i dent i t y 
of  t he wi t ness.  .  .  .  Two anonymous st at ement s by di f f er ent  
per sons may be used t o cor r obor at e each ot her . "  
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not  di scuss vi deo evi dence anywher e i n i t s  r easons f or  

deci s i on. "    

¶30 Fi nal l y,  t he c i r cui t  cour t  concl uded t hat  Lt .  Zank' s 

par t i c i pat i on i n t he adj ust ment  commi t t ee was pr oper .   I t  c i t ed 

Wi s.  Admi n.  Code DOC § 303. 82( 2) ,  whi ch pr ovi des t hat  " [ n] o 

per son who has subst ant i al  i nvol vement  i n an i nc i dent ,  whi ch i s  

t he subj ect  of  a hear i ng,  may ser ve on t he commi t t ee f or  t hat  

hear i ng. "   The cour t  concl uded t hat  t he t ype of  " i nvol vement "  

cont empl at ed by t he code pr ovi s i on i s i nvol vement  i n " t he r i ot  

i t sel f ,  not  t he i nvest i gat i on t hat  f ol l owed. "     

¶31 I n an unpubl i shed deci s i on,  t he cour t  of  appeal s 

af f i r med t he ci r cui t  cour t .   Jackson v.  Buchl er ,  No.  2006AP948,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App. ,  Dec.  13,  2007) .   I t  agr eed 

wi t h t he c i r cui t  cour t  t hat  t he conf i dent i al  i nf or mant s '  

st at ement s wer e admi ssi bl e,  t hat  t hey cor r obor at ed each ot her ,  

and t hat  t hey pr ovi ded suf f i c i ent  evi dence t o sust ai n t he 

commi t t ee' s f i ndi ng of  gui l t .   I d. ,  ¶¶11- 13.  

¶32 Wi t h r egar d t o Jackson' s ar gument s about  v i deo 

evi dence,  t he cour t  of  appeal s asser t ed t hat  " Jackson has not  

pr ovi ded us wi t h any r ul e or  case l aw t hat  gi ves hi m a r i ght  t o 

excul pat or y evi dence. "   I d. ,  ¶14.   I t  concl uded t hat  an i nmat e' s 

r i ght  t o pr esent  physi cal  evi dence does not  est abl i sh t hat  t he 

i nmat e i s ent i t l ed t o obt ai n evi dence f r om pr i son of f i c i al s.   

I d.    

¶33 Fi nal l y,  t he cour t  of  appeal s  concl uded t hat  Wi s.  

Admi n.  Code DOC § 303. 82( 2) ,  whi ch bar s a per son wi t h 

" subst ant i al  i nvol vement "  i n an i nci dent  f r om si t t i ng on t he 
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adj ust ment  commi t t ee,  was ambi guous.   The t er m " i nvol vement "  

coul d be l i mi t ed t o i nvol vement  i n t he event s gi v i ng r i se t o t he 

di sci pl i nar y char ge,  or  i t  coul d al so i ncl ude i nvol vement  i n t he 

i nvest i gat i on of  t he i nci dent .   I d. ,  ¶5.   Never t hel ess,  t he 

cour t  of  appeal s decl i ned t o i nt er pr et  t he code pr ovi s i on 

because Jackson made no ar gument  t hat  Lt .  Zank' s par t i c i pat i on 

i n t he i nvest i gat i on was " subst ant i al . "   I d. ,  ¶10.   Jackson 

pet i t i oned t hi s cour t  f or  r evi ew. 14     

¶34 At  t he f i r st  or al  ar gument ,  Jackson per suasi vel y 

ar gued t hat  v i deo f oot age depi ct i ng t he hal l way out si de t he 

bar ber shop coul d pr ovi de ext r emel y r el evant  evi dence.   He 

advanced t hat  t he conf i dent i al  i nf or mant s '  st at ement s woul d be 

ser i ousl y under mi ned i f  v i deo f oot age depi ct i ng t he hal l way 

out si de t he bar ber shop exi st ed and Jackson was not  shown 

huddl i ng wi t h t he assai l ant s.   The r espondent s count er ed t hat  

" [ t ] her e i s not hi ng i n t he r ecor d t o i ndi cat e whet her  any 

vi deot apes exi st  t hat  mi ght  suppor t  Jackson' s asser t i on of  

i nnocence. "      

¶35 A maj or i t y of  t hi s cour t  was t r oubl ed by t he st at e of  

t he r ecor d.   I n an or der  i ssued af t er  t he or al  ar gument ,  we 

expl ai ned:  " Because a v i deo t hat  was once i n t he r ecor d i s no 

l onger  i n t he r ecor d,  t hi s cour t  i s  bei ng asked t o deci de t he 

l egal  i ssues pr esent ed t o us wi t hout  access t o t he evi dence. "   

                                                 
14 When we accept ed Jackson' s pet i t i on,  we di r ect ed t he 

par t i es t o addr ess addi t i onal  quest i ons r el at ed t o exhaust i on of  
admi ni st r at i ve r emedi es and t he appl i cabi l i t y  of  Br ady v.  
Mar yl and,  373 U. S.  83 ( 1963) ,  t o pr i son di sci pl i nar y 
pr oceedi ngs.  
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Jackson v.  Buchl er ,  No.  2006AP948,  unpubl i shed or der  ( Wi s.  S.  

Ct . ,  Feb.  2,  2010) .  

¶36 We concl uded t hat  " t he pr esent  r ecor d i s i nsuf f i c i ent  

f or  us t o det er mi ne whet her  t he pet i t i oner ' s r i ght s have been 

vi ol at ed[ ]  under  any l egal  t heor y. "   I d.   Ther ef or e,  we r et ai ned 

j ur i sdi ct i on of  t he appeal ,  but  r emanded f or  t he c i r cui t  cour t  

t o " r ecei ve t he vi deo i n quest i on and per f or m an i n camer a 

r evi ew of  t he v i deo t o det er mi ne whet her  i t  i s  excul pat or y and 

mat er i al . "   I d.  

¶37 On r emand,  t he c i r cui t  cour t  r ecei ved f our  v i deo cl i ps 

f r om t he DOC,  whi ch have now been added t o t he r ecor d.   The 

ci r cui t  cour t  concl uded t hat  t hi s evi dence was nei t her  mat er i al  

nor  excul pat or y:  

[ A] f t er  havi ng wat ched t he vi deo wi t h counsel ,  I  now 
det er mi ne t hat  i t  i s  nei t her  excul pat or y nor  mat er i al  
f or  Dar nel l  Jackson' s c l ai m.   Thi s i s because i t  does 
not  ei t her  suppor t  or  r ef ut e Dar nel l  Jackson' s c l ai m 
t hat  he never  l ef t  t he bar ber shop.   The vi deo i t sel f  
does not  cont i nuousl y or  even spor adi cal l y show t he 
bar ber shop door .   I  t hi nk t hat  means t hat  i t  i s  s i mpl y 
not  excul pat or y.  

We di r ect ed t he par t i es t o f i l e s i mul t aneous br i ef s about  t he 

ef f ect  of  t he c i r cui t  cour t ' s  or al  deci s i on on t he case,  and we 

schedul ed t he mat t er  f or  a second or al  ar gument . 15   

                                                 
15 Pr i or  t o t he ar gument ,  Jackson f i l ed a mot i on seeki ng 

per mi ssi on t o pl ay a t wo- mi nut e por t i on of  t he v i deo f oot age 
dur i ng or al  ar gument .   We gr ant ed t he mot i on and di r ect ed t he 
par t i es t o f i l e a st i pul at i on of  f act ,  descr i bi ng i n r el evant  
det ai l  t he event s depi ct ed.   
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I I  

¶38 On cer t i or ar i ,  a cour t ' s  r evi ew of  an agency deci s i on 

i s l i mi t ed t o f our  basi c i nqui r i es:  ( 1)  whet her  t he agency kept  

wi t hi n i t s j ur i sdi ct i on;  ( 2)  whet her  i t  act ed accor di ng t o l aw;  

( 3)  whet her  i t s act i ons wer e ar bi t r ar y,  oppr essi ve,  or  

unr easonabl e and r epr esent ed i t s  wi l l  and not  i t s j udgment ;  and 

( 4)  whet her  t he evi dence pr esent ed was such t hat  t he agency 

mi ght  r easonabl y make t he det er mi nat i on i t  di d.   St at e ex.  r el  

St apl es v.  DHSS,  115 Wi s.  2d 363,  370,  340 N. W. 2d 194 ( 1983) .   

As par t  of  t hi s i nqui r y,  t he cour t  may consi der  whet her  t he 

pet i t i oner  was deni ed due pr ocess of  l aw.   St at e ex r el .  War r en 

v.  Schwar z,  219 Wi s.  2d 615,  628- 299,  579 N. W. 2d 698 ( 1998) .  

¶39 I n t he pr esent  case,  our  i nqui r y i s f ocused on whet her  

t he pr ocedur es empl oyed by t he adj ust ment  commi t t ee sat i sf i ed 

due pr ocess.   When eval uat i ng t he wei ght  of  t he evi dence on 

cer t i or ar i  r evi ew,  a cour t  wi l l  af f i r m t he agency' s v i ew of  t he 

evi dence i f  " r easonabl e mi nds coul d ar r i ve at  t he same 

concl usi on"  r eached by t he agency.   St at e ex r el .  Pal l eon v.  

Musol f ,  120 Wi s.  2d 545,  549,  356 N. W. 2d 487 ( 1984) .   Whet her  

t he agency' s di sci pl i nar y pr ocedur es sat i sf i ed due pr ocess i s a 

quest i on of  l aw,  whi ch we r evi ew i ndependent l y of  t he 

                                                                                                                                                             
The par t i es '  j oi nt  st i pul at i on set  f or t h t he f ol l owi ng 

f act s:  The vi deo f oot age depi ct s Si de 1 of  t he A Uni t  of  t he New 
Li sbon Cor r ect i onal  I nst i t ut i on.   The door  t o t he bar ber shop i s  
not  shown cont i nuousl y t hr oughout  t he v i deo segment .   Jackson i s 
not  depi ct ed at  any t i me dur i ng t he vi deo segment .    

Fur t her  descr i pt i on of  t he i ndi v i dual s and event s depi ct ed 
i n t he v i deo cl i p i s set  f or t h bel ow i n t he anal ysi s.    
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det er mi nat i ons r ender ed by t he agency,  t he c i r cui t  cour t ,  and 

t he cour t  of  appeal s.   War r en,  219 Wi s.  2d at  629.   

I I I  

¶40 Jackson advances t hr ee due pr ocess ar gument s.   Two 

r el at e t o v i deo evi dence,  and t he t hi r d r el at es t o t he 

i mpar t i al i t y  of  t he adj ust ment  commi t t ee.   Bef or e addr essi ng t he 

mer i t s of  Jackson' s due pr ocess cl ai ms,  we addr ess t he t hr eshol d 

quest i on of  whet her  t hi s cour t  l acks aut hor i t y t o deci de 

Jackson' s c l ai ms r el at ed t o v i deo evi dence under  t he doct r i ne of  

exhaust i on of  r emedi es.   

¶41 Wi sconsi n St at .  § 801. 02( 7) ( b)  pr ovi des:  " No pr i soner  

may commence a c i v i l  act i on or  speci al  pr oceedi ng,  i ncl udi ng a 

pet i t i on f or  a common l aw wr i t  of  cer t i or ar i ,  wi t h r espect  t o 

t he pr i son or  j ai l  condi t i ons i n t he f aci l i t y  i n whi ch he or  she 

i s or  has been i ncar cer at ed,  i mpr i soned or  det ai ned unt i l  t he 

per son has exhaust ed al l  avai l abl e admi ni st r at i ve r emedi es t hat  

t he depar t ment  of  cor r ect i ons has pr omul gat ed[ . ] "   I f  an i nmat e 

wi shes t o chal l enge t he pr ocedur es used by an adj ust ment  

commi t t ee i n a pr i son di sci pl i nar y act i on,  he or  she must  f ol l ow 

t he pr ocedur e out l i ned i n Wi s.  Admi n.  Code Ch.  DOC.   We have 

i nt er pr et ed § 801. 02( 7) ( b)  t o r equi r e exhaust i on of  

const i t ut i onal  chal l enges even when r ai s i ng t he chal l enge i n an 

admi ni st r at i ve pr oceedi ng woul d be f ut i l e.   St at e ex r el .  

Hensl ey v.  Endi cot t ,  2001 WI  105,  ¶9,  245 Wi s.  2d 607,  629 

N. W. 2d 686.       

¶42 I n t hi s case,  t her e i s no di sput e t hat  Jackson 

commenced an " act i on" ——her e a common l aw wr i t  of  cer t i or ar i ——
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t hat  i s  pr oper l y bef or e t he cour t . 16  Rat her ,  t he par t i es di sput e 

whet her  Jackson,  now pr oper l y bef or e t he cour t ,  i s  ent i t l ed t o 

r ai se speci f i c  cl ai ms t hat  wer e not  r ai sed i n t he admi ni st r at i ve 

pr oceedi ngs and wer e f i r st  ar gued i n t he c i r cui t  cour t .   

¶43 Thi s i nqui r y i s compl i cat ed by t he unusual  f act s of  

t hi s case,  as wel l  as ambi gui t i es i n t he agency r ecor d.   On 

cer t i or ar i ,  a cour t  r evi ews t he r ecor d of  t he agency.   I n t hi s  

case,  however ,  pr i or  t o t r ansmi t t i ng t he r ecor d t o t he c i r cui t  

cour t ,  t he war den r emanded t he case t o t he or i gi nal  hear i ng 

commi t t ee f or  " a cor r ect i on of  t he r ecor d. "   He asser t ed:  " I  can 

f i nd no subst ant i at i on t hat  t her e was a v i deo showi ng Mr .  

Jackson' s i nvol vement  i n t hi s i nci dent . "    

¶44 The war den' s expl anat i on f or  r equest i ng t he change i n 

t he r ecor d l eaves unanswer ed quest i ons.   Ther e i s an i nher ent  

cont r adi ct i on bet ween t he Hear i ng Deci s i on ( whi ch l i s t ed " v i deo"  

among t he evi dence t he commi t t ee r el i ed upon i n det er mi ni ng 

                                                 
16 The i nmat e must  appeal  t o t he war den under  Wi s.  Admi n.  

Code DOC § 303. 76,  and i f  unsuccessf ul ,  must  t hen f i l e an i nmat e 
compl ai nt  f ol l owi ng t he pr ocedur es out l i ned i n Wi s.  Admi n.  Code 
Ch.  DOC 310.   St at e ex r el .  L' Mi nggi o v.  Gambl e,  2003 WI  82,  
¶12,  263 Wi s.  2d 55,  667 N. W. 2d 1.   Her e,  Jackson appeal ed t he 
deci s i on t o t he war den,  f i l ed a compl ai nt  wi t h t he i nmat e 
compl ai nt  exami ner ,  sought  r evi ew f r om t he cor r ect i ons compl ai nt  
exami ner ,  and ul t i mat el y r ecei ved a deci s i on f r om t he Secr et ar y 
of  t he DOC.    
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gui l t )  and t he war den' s st at ement  ( whi ch acknowl edged t hat  no 

vi deo evi dence suppor t ed Jackson' s gui l t ) . 17     

¶45 I nmat es and cour t s al i ke expect  t hat  " some f or m of  

compr ehensi bl e and adequat e r ecor d shoul d be kept  and pr ovi ded 

f or  pur poses of  r evi ew. "   St at e v.  Goul et t e,  65 Wi s.  2d 207,  

216,  222 N. W. 2d 622 ( 1974) .   " [ T] he pr ovi s i on f or  a wr i t t en 

r ecor d hel ps t o i nsur e t hat  admi ni st r at or s,  f aced wi t h possi bl e 

scr ut i ny by st at e of f i c i al s and t he publ i c,  and per haps even t he 

cour t s,  .  .  .  wi l l  act  f ai r l y . "   Wol f f  v.  McDonnel l ,  418 U. S.  

539,  565 ( 1974) .   Jackson pr esent ed a per suasi ve ar gument  t hat  

t he r ecor d f r om t he adj ust ment  commi t t ee hear i ng was i ncompl et e,  

and we r emanded so t hat  t he r ecor d coul d be suppl ement ed. 18   

¶46 Thi s case has been pendi ng i n t hi s cour t  f or  near l y 

t wo year s ( at  l east  i n par t  due t o uncer t ai nt y about  t he 

adequacy of  t he agency' s r ecor d) ,  we have hel d t wo or al  

ar gument s,  and upon an i nt er l ocut or y r emand t o t he c i r cui t  cour t  

                                                 
17 Based on t hi s conf l i c t ,  at  l east  t wo i nf er ences ar e 

possi bl e.   One coul d i nf er  t hat  t he commi t t ee r evi ewed vi deo 
f oot age and det er mi ned t hat  i t  suppor t ed Jackson' s gui l t ——but  
t hat  t he war den subsequent l y concl uded t hat  t he v i deo f oot age 
di d not  act ual l y  suppor t  gui l t  and uni l at er al l y r emoved evi dence 
consi der ed by t he commi t t ee f r om t he r ecor d.   Al t er nat el y,  one 
coul d i nf er  t hat  t he commi t t ee di d not  v i ew any vi deo evi dence 
at  al l  i n conj unct i on wi t h Jackson' s hear i ng——but  t hat  i t  
er r oneousl y r epor t ed on t he Hear i ng Deci s i on t hat  a " v i deo"  
pr ovi ded physi cal  evi dence of  Jackson' s gui l t .    

18 Dur i ng t he or al  ar gument ,  t he cour t  asked counsel  f or  t he 
r espondent s:  " You ar e not  goi ng t o suggest  t hat  t hi s i s an i deal  
r ecor d made by t he di sci pl i nar y  commi t t ee,  t he Depar t ment  of  
Cor r ect i ons,  or  t he war den?"   Counsel  r esponded:  " I t  i s  f ar  f r om 
i deal . "    
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t he r ecor d has now been suppl ement ed wi t h what  appear s t o be t he 

mi ssi ng vi deo ev i dence.   Gi ven t hese unusual  c i r cumst ances,  we 

concl ude t hat  bot h par t i es ar e bet t er  ser ved by a f i nal  

r esol ut i on of  t hei r  di sput e t han t hey woul d be by a r obust  

di scussi on of  t he exhaust i on r equi r ement  and t he possi bi l i t y  of  

a r emand.   Accor di ngl y,  we t ur n i nst ead t o addr ess t he mer i t s of  

t he r el at ed cl ai ms.    

I V 

¶47 The Uni t ed St at es Supr eme Cour t  has expl ai ned t hat  t he 

basi c guar ant ees of  pr ocedur al  due pr ocess appl y i n pr i son 

di sci pl i nar y pr oceedi ngs.   I n Wol f f ,  t he Cour t  pr ocl ai med:  

" Ther e i s no i r on cur t ai n dr awn bet ween t he Const i t ut i on and t he 

pr i sons of  t hi s count r y. "   I d.  at  555- 56.   The pr oposi t i on t hat  

" pr i soner s i n st at e i nst i t ut i ons ar e whol l y wi t hout  t he 

pr ot ect i ons of  t he Const i t ut i on and t he Due Pr ocess 

Cl ause .  .  .  i s  pl ai nl y unt enabl e. "   I d.  at  555.    

¶48 Never t hel ess,  pr i son di sci pl i nar y pr oceedi ngs ar e not  

equi val ent  t o cr i mi nal  t r i al s,  and an i nmat e' s due pr ocess 

r i ght s ar e " subj ect  t o r est r i ct i ons i mposed by t he nat ur e of  t he 

r egi me t o whi ch t hey have been l awf ul l y commi t t ed. "   I d.  at  556.   

I n t hi s set t i ng,  an i nmat e i s not  gi ven t he " f ul l  panopl y of  

r i ght s due a def endant "  i n a cr i mi nal  t r i al .   I d.    

¶49 I n t hi s case,  t her e i s no di sput e t hat  Jackson' s 

pr ocedur al  due pr ocess r i ght s ar e i mpl i cat ed.   The di sci pl i nar y 

commi t t ee' s di sposi t i on had t he ef f ect  of  ext endi ng hi s 

mandat or y r el ease dat e.   The quest i on i s whet her  t he pr ocedur es 

of  t he commi t t ee sat i sf i ed due pr ocess.    
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¶50 The Wol f f  Cour t  set  f or t h t hr ee hal l mar ks of  due 

pr ocess t hat  must  be sat i sf i ed i n pr i son di sci pl i nar y act i ons:  

( 1)  a wr i t t en not i ce of  t he c l ai med vi ol at i on;  ( 2)  a wr i t t en 

st at ement  of  t he evi dence r el i ed upon and t he r easons f or  t he 

di sci pl i nar y act i on t aken;  and ( 3)  an oppor t uni t y t o cal l  

wi t nesses and pr esent  document ar y evi dence.   I d.  at  563- 66.   

Jackson' s ar gument s r el at e t o hi s di sci pl i nar y hear i ng and t hus 

emanat e f r om t he t hi r d hal l mar k of  due pr ocess.    

¶51 Al t hough t her e i s no di sput e t hat  Jackson had a 

hear i ng,  he chal l enges t he pr ocedur es empl oyed by t he commi t t ee 

dur i ng t he hear i ng.   As wi t h any pr ocedur al  due pr ocess i nqui r y,  

t he t ouchst one of  our  anal ysi s i s whet her  t he pr ocedur es used by 

t he commi t t ee wer e f undament al l y f ai r .   See D. M. D.  v.  St at e,  54 

Wi s.  2d 313,  318,  195 N. W. 2d 594 ( 1972) ;  St at e v.  Mar i nez,  2010 

WI  App 34,  ¶21,  324 Wi s.  2d 282,  781 N. W. 2d 511.  

¶52 I n Par t  V,  we addr ess Jackson' s c l ai ms t hat  r el at e t o 

v i deo evi dence.   I n Par t  VI ,  we addr ess hi s c l ai m r egar di ng t he 

i mpar t i al i t y  of  t he commi t t ee.  

V 

¶53 Jackson makes t wo separ at e c l ai ms r egar di ng t he vi deo 

evi dence t hat  i s now a par t  of  t he appel l at e r ecor d.   He ar gues 

t hat ,  consi der i ng al l  t he evi dence i n l i ght  of  what  i s por t r ayed 

on t he vi deo f oot age,  t her e was i nsuf f i c i ent  evi dence t o f i nd 

hi m gui l t y of  i nci t i ng a r i ot .   He al so ar gues t hat  t he 

commi t t ee had an obl i gat i on t o pr oduce t he evi dence under  Br ady 

v.  Mar yl and,  373 U. S.  83 ( 1963) .   
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¶54 Al t hough Jackson' s c l ai ms ar e gr ounded i n t wo di st i nct  

l egal  t heor i es,  bot h ar e based on hi s asser t i on t hat  v i deo 

evi dence cont r adi ct s or  under mi nes t he conf i dent i al  i nf or mant s '  

t est i mony.   We begi n by addr essi ng Jackson' s suf f i c i ency of  t he 

evi dence cl ai m. 19 

A 

                                                 
19 Al t hough t he di ssent  asser t s t hat  a r evi ew of  t he 

suf f i c i ency of  t he evi dence i s not  t he pr oper  anal ysi s f or  our  
cer t i or ar i  r evi ew,  di ssent ,  ¶93,  i t  i s  t he ver y anal ysi s t hat  
Jackson hi msel f  r ai sed and advanced i n t hi s cour t  af t er  t he 
r ecor d was suppl ement ed wi t h t he v i deo evi dence on r emand.   See 
Post - Remand Memor andum of  Pet i t i oner  Dar nel l  Jackson at  9 
( " [ T] he vi deo evi dence' s obj ect i ve pr oof  t hat  Jackson di d not  
meet  wi t h t he r i ot er s i n t he hal l  i mmedi at el y bef or e t he r i ot  
r ender s t he evi dence on whi ch t he adj ust ment  commi t t ee r el i ed 
l egal l y i nsuf f i c i ent . " ) .    

The di ssent  r el i es i n par t  on due pr ocess ar gument s t hat  
Jackson advanced pr i or  t o t he r emand.   For  exampl e,  Jackson 
i ni t i al l y  ar gued t hat  " [ t ] he DOC' s f ai l ur e t o pr oduce t he vi deo 
as par t  of  t he r ecor d on cer t i or ar i  r evi ew——or  at  any t i me——
pr ecl uded a f ai r  r evi ew by t he l ower  cour t s and vi ol at ed 
Jackson' s due pr ocess r i ght s. "   Repl y Br i ef  of  Pet i t i oner  
Dar nel l  Jackson at  3 ( emphasi s added) .    

Thi s case has evol ved now t hat  t he r ecor d has been 
suppl ement ed wi t h t he v i deo evi dence on r emand.   Post - r emand,  
Jackson has not  r enewed any ar gument  t hat  a def i c i ency i n t he 
r ecor d pr ecl udes f ai r  r evi ew.   Rat her ,  i n hi s post - r emand 
memor andum t o t he cour t ,  Jackson ar gues:  " [ N] ow t hat  t he DOC has 
f i nal l y pr oduced t he vi deo,  t he par t i es can meani ngf ul l y di scuss 
why t hat  evi dence f at al l y under mi nes t he basi s f or  t he 
di sci pl i nar y r ul i ng[ . ] "   Post - Remand Memor andum of  Pet i t i oner  
Dar nel l  Jackson at  3- 4.   He set  f or t h t he r emai ni ng t hr ee 
i ssues:  ( 1)  suf f i c i ency of  evi dence;  ( 2)  whet her  Br ady appl i es 
and i f  so,  t he st andar d t hat  shoul d be appl i ed;  and ( 3)  
Li eut enant  Zank' s par t i c i pat i on on t he commi t t ee.   I d.   These 
ar e t he i ssues we addr ess i n t hi s opi ni on.       
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¶55 Jackson ar gues f i r st  t hat  t her e was i nsuf f i c i ent  

evi dence t o suppor t  t he adj ust ment  commi t t ee' s det er mi nat i on 

t hat ,  mor e l i kel y t han not ,  he i nci t ed t he r i ot . 20  See Sant i ago 

v.  War e,  205 Wi s.  2d 295,  337,  556 N. W. 2d 356 ( Ct .  App. ,  1996) .   

The quest i on i s " whet her  r easonabl e mi nds coul d ar r i ve at  t he 

same concl usi on r eached by"  t he adj ust ment  commi t t ee.   St at e ex 

r el .  Ri char ds v.  Tr aut ,  145 Wi s.  2d 677,  680,  429 N. W. 2d 81 ( Ct .  

App.  1988) .    

¶56 The pr i mar y evi dence l i nki ng Jackson t o t he r i ot  wer e 

t he st at ement s of  t wo conf i dent i al  i nf or mant s,  CI #1 and CI #2.   

Jackson acknowl edges t hat  t hese st at ement s wer e admi ssi bl e under  

DOC r ul es. 21  He al so acknowl edges t hat  wi t hout  mor e,  t he 

st at ement s woul d be suf f i c i ent  evi dence of  gui l t  t o sat i sf y due 

pr ocess. 22   

¶57 We agr ee.   I f  bel i eved,  t he conf i dent i al  i nf or mant s '  

account s est abl i sh t hat  Jackson was " huddl ed up"  i n t he hal l way 

                                                 
20 I n a pr i son di sci pl i nar y pr oceedi ng,  t he adj ust ment  

commi t t ee must  f i nd i t  " mor e l i kel y t han not "  t hat  t he accused 
commi t t ed t he vi ol at i on.   Wi s.  Admi n.  Code DOC § 303. 76( 6) ( b) .   
Thus,  t he DOC' s bur den i s l ower  t han a pr osecut or ' s bur den i n a 
cr i mi nal  t r i al .  Fur t her ,  an adj ust ment  commi t t ee may consi der  
" any r el evant  evi dence,  whet her  or  not  i t  woul d be admi ssi bl e i n 
a cour t  of  l aw. "   Wi s.  Admi n.  Code DOC § 303. 86( 2) ( a) .   

21 Al t hough Jackson r ai sed quest i ons about  t he admi ssi bi l i t y  
of  t he conf i dent i al  i nf or mant s '  st at ement s i n t he c i r cui t  cour t  
and i n t he cour t  of  appeal s,  he does not  r enew t hose ar gument s 
her e.    

22  At  or al  ar gument ,  hi s counsel  conceded:  " The evi dence of  
t he t wo conf i dent i al  i nf or mant s al one .  .  .  ,  whi l e ext r emel y 
weak,  woul d under  t he case l aw,  agai n,  i f  t her e was no ot her  
evi dence,  woul d be suf f i c i ent . "   
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t al k i ng wi t h Tr eadwel l ,  Vest ,  and Kenney shor t l y bef or e t hose 

i nmat es at t acked t he guar ds.   Fur t her ,  i f  bel i eved,  t hey 

est abl i sh t hat  Jackson t ol d t he ot her  i nmat es:  " You guys know 

what  you have t o do. "   Under  t he c i r cumst ances,  r easonabl e mi nds 

coul d i nt er pr et  Jackson' s al l eged st at ement  as an i nst r uct i on t o 

at t ack t he guar ds.   Reasonabl e mi nds coul d concl ude t hat  t he 

conf i dent i al  i nf or mant s '  st at ement s,  al ong wi t h ot her  f act s set  

f or t h i n t he conduct  r epor t ,  est abl i shed t hat  i t  was mor e l i kel y 

t han not  t hat  Jackson i nci t ed t he r i ot .     

¶58 Never t hel ess,  Jackson asser t s t hat  t he v i deo evi dence 

cont r adi ct s t he i nf or mant s '  st at ement s,  r ender i ng t hem not  

cr edi bl e.   I n l i ght  of  t he v i deo evi dence,  Jackson cont ends t hat  

t her e was i nsuf f i c i ent  evi dence t o sust ai n t he commi t t ee' s 

det er mi nat i on.     

¶59 Dur i ng or al  ar gument ,  t he cour t  v i ewed a por t i on of  

t he v i deo f oot age,  whi ch Jackson i dent i f i es as t he cr ux of  hi s 

ar gument . 23  Thi s t wo- mi nut e c l i p depi ct s Si de 1 of  New Li sbon' s 

A Uni t  on t he day of  t he r i ot .   Jackson asser t s t hat  t he c l i p 

                                                 
23 Al t hough we di r ect ed t he par t i es t o descr i be i n r el evant  

det ai l  t he event s depi ct ed i n t he t wo- mi nut e c l i p,  t he par t i es '  
st i pul at i on l acks suf f i c i ent  det ai l  f or  us t o eval uat e Jackson' s 
c l ai m t hat  t he v i deo evi dence under mi nes t he conf i dent i al  
i nf or mant s '  st at ement s.   Dur i ng or al  ar gument ,  bot h par t i es went  
beyond t he st i pul at ed f act s.   Al t hough t hey appear  t o l ar gel y 
agr ee on t he i dent i t i es of  i ndi v i dual s and event s t hat  ar e 
depi ct ed i n t he c l i p,  t hey ar gue about  what  i nf er ences shoul d be 
dr awn f r om t hese f act s.    

Our  di scussi on her e r el i es on Jackson' s r epr esent at i ons 
about  t he i ndi v i dual s and event s depi ct ed.   Accor di ngl y,  we 
eval uat e t he v i deo evi dence i n t he l i ght  most  f avor abl e t o hi s 
c l ai m.    



No.  2006AP948   

 

24 
 

begi ns appr oxi mat el y one mi nut e bef or e t he guar ds wer e at t acked 

and t wo mi nut es bef or e addi t i onal  guar ds r esponded t o t he r i ot .    

¶60 Thr oughout  t he dur at i on of  t he c l i p,  t he camer a 

spor adi cal l y pans ar ound t he Si de 1 dayr oom.   The door  of  t he 

bar ber shop,  whi ch abut s t he dayr oom,  i s somet i mes but  not  al ways 

vi s i bl e i n t he shot .    

¶61 Accor di ng t o Jackson' s r epr esent at i ons t o t he cour t ,  

at  appr oxi mat el y 49 seconds i nt o t he c l i p,  t he camer a pans t o a 

st at i c shot  depi ct i ng Vest ,  Tr eadwel l ,  Kenney,  and ot her  unnamed 

i nmat es.   Jackson i s not  pr esent .   The i nmat es ar e gat her ed i n a 

l oose cl ust er  not  f ar  f r om t he bar ber shop door .   At  t he t i me 

t hat  t he i nmat es ar e f i r st  depi ct ed,  t hey ar e wal k i ng i n t he 

di r ect i on of  t he guar d st at i on.   The camer a r emai ns on t he 

i nmat es f or  a t ot al  of  t hr ee seconds bef or e panni ng away.       

¶62 Dur i ng t he f ol l owi ng 78 seconds,  t he f oot age 

i nt er mi t t ent l y depi ct s t he bar ber shop door ,  whi ch r emai ns 

c l osed.   Sever al  guar ds emer ge f r om behi nd t he guar d st at i on.   

Shor t l y t her eaf t er ,  t he guar ds spr i nt  of f  camer a t owar d Si de 2 

of  t he A- Uni t .   Jackson i nf er s t hat  at  t hat  poi nt ,  t he guar ds 

ar e r espondi ng t o t he r i ot .  

¶63 Jackson mai nt ai ns t hat  t he v i deo evi dence descr i bed 

above " f at al l y under mi nes t he t est i mony of  t he t wo conf i dent i al  

i nf or mant s who st at ed t hat  Jackson l ef t  t he bar ber shop and met  

wi t h r i ot i ng i nmat es t o t el l  t hem t o st ar t  t he r i ot . "   We do not  

r each t he same concl usi on.    

¶64 The t wo- mi nut e segment  of  v i deo f oot age nei t her  

af f i r ms nor  di spr oves t he conf i dent i al  i nf or mant s '  asser t i on 
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t hat  Jackson met  wi t h t he assai l ant s shor t l y bef or e t he at t ack.   

I t  does not  pr ovi de a consi st ent  shot  of  t he bar ber shop door  or  

t he hal l way out s i de t he bar ber shop wher e t he meet i ng al l egedl y  

t ook pl ace.   Li kewi se,  i t  pr ovi des no mor e t han t hr ee seconds of  

f oot age depi ct i ng t he assai l ant s'  act i ons i mmedi at el y pr i or  t o 

t he r i ot .    

¶65 Rat her ,  by t he t i me t he camer a f i r st  pans t o t he 

assai l ant s,  t hey have al r eady assembl ed as a gr oup and ar e 

al r eady advanci ng t owar d t he guar d st at i on.   Fr om t he f oot age,  

i t  i s  i mpossi bl e t o det er mi ne how l ong t he assai l ant s had been 

congr egat i ng near  t he bar ber shop door .   Li kewi se,  i t  i s  

i mpossi bl e t o det er mi ne whet her  any ot her  i nmat es,  i ncl udi ng 

Jackson,  wer e pr esent  bef or e t he assai l ant s wer e f i r st  depi ct ed.   

Cer t ai nl y,  i t  i s  concei vabl e t hat  Jackson met  wi t h t he i nmat es,  

" cal l ed"  t he r i ot ,  and r et ur ned t o t he bar ber shop i n t he seconds 

or  mi nut es bef or e t he secur i t y camer a panned t o t he assai l ant s.  

¶66 Jackson concedes t hat  t he al l eged meet i ng wi t h t he 

assai l ant s coul d have t aken pl ace pr i or  t o t he event s depi ct ed 

i n t he v i deo.   Yet ,  he cont ends,  a meet i ng t hat  occur r ed but  was 

not  capt ur ed on t ape woul d be i nconsi st ent  wi t h t he conduct  

r epor t ' s  asser t i on t hat  Jackson met  wi t h t he assai l ant s " seconds 

bef or e"  t he r i ot  occur r ed. 24   

                                                 
24 See supr a,  ¶12.   At  or al  ar gument ,  t he f ol l owi ng exchange 

occur r ed bet ween counsel  f or  Jackson and t he cour t :  

Cour t :  I s i t  possi bl e t hat  Mr .  Jackson coul d have been 
wal ki ng wi t h t hem or  huddl ed wi t h [ t he assai l ant s]  
bef or e t he t ape st ar t s or  at  some t i me when t he camer a 
i s not  on t hat  gr oup? 
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¶67 Jackson' s cont ent i on i s not  suppor t ed by t he event s 

act ual l y por t r ayed i n t he v i deo cl i p.   Rat her  t han cont r adi ct i ng 

t he i nf or mant s '  st at ement s,  r easonabl e mi nds coul d concl ude t hat  

t he v i deo cl i p and t he i nf or mant s '  st at ement s ar e consi st ent .   

The vi deo shows t hat  Tr eadwel l ,  Vest ,  and Kenney di d i n f act  

assembl e out si de t he bar ber shop shor t l y bef or e at t acki ng t he 

guar ds.   To t hat  end,  t he c l i p may act ual l y cor r obor at e one 

aspect  of  t he conf i dent i al  i nf or mant s '  account .   

¶68 For  t he r easons set  f or t h above,  we det er mi ne t hat  t he 

v i deo evi dence i s i nconcl usi ve and nei t her  under mi nes nor  

cont r adi ct s t he i nf or mant s '  st at ement s.   Wi t h or  wi t hout  t he 

v i deo evi dence,  r easonabl e mi nds coul d ar r i ve at  t he same 

concl usi on r eached by t he adj ust ment  commi t t ee.   Accor di ngl y,  we 

concl ude t hat  t he evi dence of  Jackson' s gui l t  was suf f i c i ent  t o 

sat i sf y due pr ocess.  

B 

¶69 Havi ng concl uded t hat  t he v i deo evi dence nei t her  

under mi nes nor  cont r adi ct s t he conf i dent i al  i nf or mant s '  

st at ement s——and t hat  i t  may i n f act  cor r obor at e t hem——we t ur n 

next  t o br i ef l y  addr ess Jackson' s ar gument  r egar di ng excul pat or y 

evi dence.   Br ady v.  Mar yl and and i t s pr ogeny pr ovi de t hat  t he 

gover nment  may not  wi t hhol d excul pat or y or  i mpeachi ng evi dence 

f r om a def endant  i n a cr i mi nal  t r i al . 25  Jackson asser t s t hat  t he 
                                                                                                                                                             

Counsel :  I t  i s  possi bl e t hat  he coul d have been i n t he 
hal l way bef or e t he t ape st ar t ed,  but  t hat  woul d not  be 
" seconds bef or e"  [ t he r i ot  began] .  

25 Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) ;  St r i ckl er  v.  
Gr eene,  527 U. S.  263 ( 1999) .  
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gover nment ' s obl i gat i on t o di scl ose excul pat or y or  i mpeachi ng 

evi dence al so appl i es i n t he cont ext  of  a pr i son di sci pl i nar y 

pr oceedi ng,  and t hat  t he adj ust ment  commi t t ee was obl i gat ed t o 

pr oduce t hi s v i deo evi dence.    

¶70 The r espondent s count er  t hat  t her e i s no cont r ol l i ng 

l aw appl y i ng Br ady' s r equi r ement s t o pr i son di sci pl i nar y 

pr oceedi ngs. 26  I f  t hi s cour t  wer e t o r ecogni ze a Br ady- l i ke 

c l ai m i n t hi s cont ext ,  however ,  t he r espondent s ur ge us t o 

concl ude t hat  i t s appl i cat i on must  be l i mi t ed by t he " needs and 

exi genci es of  t he i nst i t ut i onal  envi r onment . "   See Wol f f ,  418 

U. S.  at  555.    

¶71 I n t he suf f i c i ency of  evi dence sect i on set  f or t h 

above,  we det er mi ned t hat  t he v i deo evi dence i s i nconcl usi ve.   

I t  i s  t hat  same det er mi nat i on t hat  l eads us t o concl ude t hat  we 

need not  and shoul d not  deci de i n t hi s case whet her  any ver si on 

of  Br ady——l i mi t ed or  ot her wi se——appl i es i n t he pr i son 

di sci pl i nar y set t i ng.   

¶72 Her e,  we concl ude t hat  t he adj ust ment  commi t t ee' s 

f ai l ur e t o pr ovi de t he vi deo f oot age t o Jackson di d not  v i ol at e 

hi s due pr ocess r i ght  t o a f undament al l y f ai r  hear i ng.   The 

                                                 
26 The Uni t ed St at es Supr eme Cour t  has not  addr essed t hi s 

quest i on.   The Sevent h Ci r cui t  Cour t  of  Appeal s has concl uded 
t hat  i nmat es have a qual i f i ed r i ght  t o t he di scl osur e of  
excul pat or y evi dence.   See Pi ggi e v.  McBr i de,  277 F.  3d 922 ( 7t h 
Ci r .  2002) .   We ar e not  bound by t he Sevent h Ci r cui t ' s  
i nt er pr et at i on of  t he Uni t ed St at es Const i t ut i on.  
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v i deo f oot age adds not hi ng of  evi dent i ar y val ue f or  ei t her  

par t y. 27 

VI  

¶73 Fi nal l y,  we t ur n t o Jackson' s c l ai m t hat  t he 

adj ust ment  commi t t ee was not  i mpar t i al .   Jackson cont ends t hat  a 

member  of  t he commi t t ee,  Lt .  Zank,  al so par t i c i pat ed i n t he 

i nvest i gat i on i n v i ol at i on of  Wi s.  Admi n.  Code DOC § 303. 82( 2)  

and due pr ocess.    

¶74 I nmat es ar e ent i t l ed t o an i mpar t i al  adj ust ment  

commi t t ee i n di sci pl i nar y hear i ngs t o pr event  " such a hazar d of  

ar bi t r ar y deci s i onmaki ng t hat  i t  shoul d be hel d v i ol at i ve of  due 

pr ocess of  l aw. "   Wol f f ,  418 U. S.  at  571.   The DOC has 

pr omul gat ed a r ul e t hat  at t empt s t o codi f y  t hi s r i ght .   

Wi sconsi n Admi n.  Code DOC § 303. 82( 2)  pr ovi des:  " No per son who 

has subst ant i al  i nvol vement  i n an i nci dent ,  whi ch i s t he subj ect  

of  a hear i ng,  may ser ve on t he commi t t ee f or  t hat  hear i ng. "  

¶75 The par t i es di sput e t he i nt er pr et at i on of  t he DOC 

r ul e.   The r espondent s ar gue t hat  t he r ul e appl i es onl y when t he 

commi t t ee member  has had subst ant i al  i nvol vement  i n t he 

under l y i ng event s upon whi ch t he conduct  r epor t  was based——her e,  

t he r i ot .   Jackson cont ends t hat  t he r ul e al so appl i es when t he 

                                                 
27 We ar e cogni zant  t hat  a Br ady cl ai m i s not  coext ensi ve 

wi t h a suf f i c i ency of  t he evi dence cl ai m.   Under  some 
ci r cumst ances,  a cr i mi nal  def endant  may have a val i d Br ady cl ai m 
even i f  t her e woul d st i l l  be suf f i c i ent  evi dence t o af f i r m hi s 
convi ct i on.   St r i ckl er  v.  Gr eene,  527 U. S.  263,  290 ( 1999) .   
Under  t he f act s pr esent ed by t hi s case,  we need not  and do not  
det er mi ne whet her  any ver si on of  Br ady——l i mi t ed or  ot her wi se——
appl i es t o pr i son di sci pl i nar y pr oceedi ngs.  
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commi t t ee member  has had subst ant i al  i nvol vement  i n t he 

i nvest i gat i on of  t hose event s.   We need not  r esol ve t hi s 

quest i on her e.   Under  ei t her  i nt er pr et at i on,  t he quest i on i s 

whet her  t he commi t t ee member ' s pr i or  i nvol vement  was 

" subst ant i al . "    

¶76 The r ecor d does not  r eveal  t hat  Jackson obj ect ed t o 

Lt .  Zank' s par t i c i pat i on i n t he adj ust ment  commi t t ee at  t he t i me 

of  t he hear i ng.   As a r esul t ,  t he adj ust ment  commi t t ee di d not  

make any f i ndi ngs of  f act  r egar di ng t he ext ent  of  Lt .  Zank' s 

i nvol vement . 28   

¶77 Wi t hout  any f i ndi ngs of  f act ,  we ar e l ef t  wi t h onl y 

Jackson' s al l egat i ons.   Jackson al l eges t hat  Lt .  Zank 

i nt er vi ewed hi m af t er  t he r i ot ,  and t hat  dur i ng t he i nt er vi ew,  

Lt .  Zank asked hi m t o wai ve hi s hear i ng r i ght s.    

¶78 Per haps because t he r ecor d on t hi s subj ect  i s  so 

spar se,  bot h par t i es at t empt  t o suppl ement  i t .   At  or al  

ar gument ,  t he r espondent s asser t ed t hat  Lt .  Zank met  wi t h 

Jackson f or  t he pur pose of  del i ver i ng a copy of  t he conduct  

r epor t .   Yet ,  t hat  asser t i on i s not  suppor t ed by t he document ar y 

evi dence i n t he r ecor d.   The conduct  r epor t  r ef l ect s t hat  H.  

Her mann,  Jackson' s appoi nt ed st af f  advocat e,  s i gned t he r epor t  

as t he " st af f  member  del i ver i ng copy t o of f ender . "   

                                                 
28 Al t hough t he r espondent s asser t  t hat  t he war den and t he 

i nmat e compl ai nt  exami ner  bot h made f i ndi ngs of  f act  t hat  Lt .  
Zank' s i nvol vement  was not  " subst ant i al , "  t hat  det er mi nat i on i s  
act ual l y a quest i on of  l aw.  
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¶79 By cont r ast ,  Jackson char act er i zes Lt .  Zank' s quest i on 

about  wai ver  as " i nappr opr i at e. "   However ,  we not e t hat  " [ a] n 

i nmat e may wai ve t he r i ght  t o a due pr ocess hear i ng i n wr i t i ng 

at  any t i me, "  and i t  i s  st andar d pr ot ocol  t o pr ovi de i nmat es 

not i ce of  t he r i ght  t o a hear i ng and t he opt i on t o wai ve i t .   

See Wi s.  Admi n.  Code DOC §§ 303. 76( 1) ( c) ,  303. 76( 2) .      

¶80 I f  Lt .  Zank di d i n f act  have a subst ant i al  r ol e i n 

bui l di ng t he case agai nst  Jackson,  t hen her  i mpar t i al i t y  mi ght  

r easonabl y be quest i oned.   Yet ,  t her e i s not hi ng i n t he r ecor d 

t o suppor t  such a concl usi on.   Based on t hi s spar se r ecor d,  we 

cannot  concl ude as a mat t er  of  l aw t hat  Lt .  Zank' s i nvol vement  

i n t he i nci dent  was " subst ant i al . "    

¶81 I n sum,  we det er mi ne t hat  t he v i deo f oot age i s 

i nconcl usi ve and nei t her  under mi nes nor  cont r adi ct s t he evi dence 

consi der ed by t he adj ust ment  commi t t ee.   We f ur t her  concl ude 

t hat  wi t h or  wi t hout  t he v i deo f oot age,  t her e was suf f i c i ent  

evi dence of  Jackson' s gui l t .   Under  t he f act s pr esent ed by t hi s 

case,  we need not  and shoul d not  det er mi ne whet her  any ver si on 

of  Br ady——l i mi t ed or  ot her wi se——appl i es t o pr i son di sci pl i nar y 

pr oceedi ngs.    

¶82 Fi nal l y,  based on t hi s r ecor d,  we cannot  concl ude as a 

mat t er  of  l aw t hat  Lt .  Zank' s i nvol vement  i n t he i nci dent  was 

" subst ant i al . "   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.        
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¶83 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Dar nel l  

Jackson i s not  a sympat het i c f i gur e i n seeki ng r el i ef  f r om t hi s 

cour t .   Dar nel l  Jackson i s i n pr i son.   He was convi ct ed of  one 

count  of  f i r st - degr ee r eckl ess i nj ur y and t wo count s of  f i r st -

degr ee r eckl ess endanger i ng saf et y.   He i s a r epeat  of f ender .  

Fur t her mor e,  whi l e he was ser v i ng hi s pr i son t er m,  Dar nel l  

Jackson was convi ct ed of  bat t er y by a pr i soner ;  he was sent enced 

t o a consecut i ve f our - year  t er m f or  t hat  of f ense.     

¶84 Jackson i s bef or e t he cour t s once agai n because a 

pr i son di sci pl i nar y commi t t ee,  cal l ed t he Adj ust ment  Commi t t ee,  

f ound t hat  Jackson " mor e l i kel y t han not "  commi t t ed t he act  of  

i nci t i ng a r i ot . 1  As a r esul t  of  t hi s f i ndi ng,  Jackson was 

sent enced t o 360 days i n segr egat i on,  and he l ost  179 days of  

good- t i me cr edi t .   Hi s mandat or y r el ease dat e was ext ended so 

t hat  he i s ser vi ng an addi t i onal  s i x mont hs i n pr i son.  

¶85 The essence of  Jackson' s ar gument s i n t he c i r cui t  

cour t ,  t he cour t  of  appeal s,  and t hi s cour t  i s  t hat  he di d not  

get  a due pr ocess hear i ng,  t hat  i s ,  t hat  hi s di sci pl i nar y 

pr oceedi ng di d not  compl y wi t h t he f eder al  and st at e 

const i t ut i onal  guar ant ees of  due pr ocess and wi t h t he pr ocedur es 

set  f or t h i n t he Depar t ment  of  Cor r ect i ons admi ni st r at i ve 

r egul at i ons.    

¶86 Cl ear l y,  a pr i soner  i n a di sc i pl i nar y hear i ng does not  

have t he same panopl y of  r i ght s  as a def endant  i n a cr i mi nal  

                                                 
1 Wi s.  Admi n.  Code § DOC 303. 18,  303. 76( 6) ( b) ( c)  ( Dec.  

2006) .  
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t r i al  or  a per son who i s not  i nst i t ut i onal i zed.   Pr i soner s '  

r i ght s ar e l i mi t ed f or  t he saf et y and secur i t y of  i nmat es,  

pr i son st af f ,  per sonnel ,  and vi s i t or s. 2   

¶87 Just  as c l ear l y ,  a pr i soner  does not  f or f ei t  al l  

r i ght s at  t he pr i son gat e.   The semi nal  Uni t ed St at es Supr eme 

Cour t  case gover ni ng t he const i t ut i onal  r i ght s of  pr i soner s i s  

Wol f f  v.  McDonnel l ,  418 U. S.  539 ( 1974) ,  and t hi s cour t  has 

adher ed t o i t s t eachi ngs.   The Uni t ed St at es Supr eme Cour t  has 

decl ar ed t hat  t hough an i nmat e' s " r i ght s may be di mi ni shed by 

t he needs and exi genci es of  t he i nst i t ut i onal  envi r onment ,  a 

pr i soner  i s not  whol l y st r i pped of  const i t ut i onal  pr ot ect i ons 

when he i s i mpr i soned f or  cr i me.   Ther e i s no i r on cur t ai n dr awn 

bet ween t he Const i t ut i on and t he pr i sons of  t hi s count r y. " 3    

¶88 Beyond t he const i t ut i onal  due pr ocess r i ght s due 

pr i soner s,  pr i soner s ar e ent i t l ed t o what ever  due pr ocess r i ght s  

ar e af f or ded t hem by t he pr i son di sci pl i nar y r egul at i ons. 4  When 

t he Depar t ment  f ai l s  t o abi de by i t s own r egul at i ons,  t he 

pr oceedi ngs ar e r ender ed i nval i d. 5  
                                                 

2 " Lawf ul  i ncar cer at i on br i ngs about  t he necessar y 
wi t hdr awal  or  l i mi t at i on of  many pr i v i l eges and r i ght s,  a 
r eact i on j ust i f i ed by t he consi der at i ons under l y i ng our  penal  
syst em. "   Pr i ce v.  Johnst on,  334 U. S.  266,  285 ( 1948) .  

3 Wol f f  v.  McDonnel l ,  418 U. S.  539,  555- 56 ( 1974) .  

4 St at e ex r el .  Ri l ey v.  DHSS,  151 Wi s.  2d 618,  623,  445 
N. W. 2d 693 ( Ct .  App.  1989)  ( Wi s.  Admi n.  Code bi nds t he 
Depar t ment  of  Cor r ect i ons t o t he r egul at i ons i t  pr omul gat es) .  

5 See St at e ex r el .  Ander son- El  v.  Cooke,  2000 WI  40 ¶20,  
234 Wi s.  2d 626,  610 N. W. 2d 821 ( " Ver y s i mpl y,  t he Depar t ment  
di d not  compl y wi t h i t s own not i ce r equi r ement  under  § DOC 
303. 81.   Because i t  f ai l ed t o abi de by i t s own r egul at i ons,  t he 
pr oceedi ngs ar e r ender ed i nval i d. " ) .  
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¶89 The Depar t ment  of  Cor r ect i ons has set  f or t h 

r egul at i ons gover ni ng pr i son di sci pl i ne f or  a maj or  v i ol at i on 

such as i nci t i ng a pr i son r i ot .   The r egul at i ons pr ovi de t hat  

t he i nst i t ut i on " shal l  i nf or m t he i nmat e of  .  .  .  [ t ] he r i ght  

t he i nmat e has t o a due pr ocess hear i ng .  .  .  . " 6  Jackson was 

i nf or med of  hi s r i ght  and chose t o have a due pr ocess hear i ng.  

¶90 The cour t ' s  di f f i cul t y i n deci di ng Jackson' s due-

pr ocess- based obj ect i ons t o t he di sci pl i nar y hear i ng i s 

evi denced i n t he l ong and unusual  hi st or y of  t he case and t he 

maj or i t y opi ni on' s f ai l ur e t o come t o gr i ps wi t h t he due pr ocess 

i ssues Jackson has r ai sed.   

¶91 The case has been pendi ng i n t hi s cour t  f or  an 

unusual l y l ong t i me,  f r om Apr i l  2009,  t he dat e t he pet i t i on f or  

r evi ew was gr ant ed,  unt i l  t he mandat e,  December  14,  2010.   

Jackson f i l ed t wo set s of  br i ef s and a memor andum br i ef ;  t he 

St at e di d t he same.   The par t i es have been bef or e t he cour t  

t wi ce i n or al  ar gument  ( once i n December  2009;  t he ot her  t i me i n 

Sept ember  2010) .   Bet ween t he t wo or al  ar gument s t he cour t  

r emanded t he mat t er  t o t he c i r cui t  cour t  by an unpubl i shed or der  

dat ed Febr uar y 2,  2010,  t o r ecei ve t he vi deos. 7  On June 4,  2010,  

t he cour t  or der ed t he par t i es t o f i l e memor anda r egar di ng t he 

out come of  t he r emand.    

                                                 
6 Wi s.  Admi n.  Code § DOC 303. 76( 1) ( c)  ( Dec.  2006)  ( emphasi s 

added) .  

7 Unpubl i shed or der  dat ed Feb.  10,  2010 ( Roggensack,  
Zi egl er ,  & Gabl eman,  JJ. ,  di ssent i ng) .  
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¶92 Upon consi der at i on of  t he par t i es '  memor anda r egar di ng 

t he out come of  t he r emand,  on June 23,  2010, 8 t he cour t  or der ed 

t he par t i es t o addr ess,  i nt er  al i a,  t he suf f i c i ency of  t he 

evi dence i n t he l i ght  of  t he v i deo evi dence r ecei ved on r emand 

and Br ady concer ns ( t hat  i s ,  whet her  t he Depar t ment  of  

Cor r ect i ons v i ol at ed Mr .  Jackson' s due pr ocess r i ght s under  

Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) ,  by f ai l i ng t o di scl ose 

t he vi deo t o Mr .  Jackson) . 9  

¶93 The maj or i t y opi ni on r ecogni zes t hat  " our  i nqui r y i s 

f ocused on whet her  t he pr ocedur es empl oyed by t he adj ust ment  

commi t t ee sat i sf i ed due pr ocess, "  maj or i t y op. ,  ¶39,  and t hat  

" t he t ouchst one of  our  anal ysi s i s whet her  t he pr ocedur es used 

by t he commi t t ee wer e f undament al l y f ai r , "  maj or i t y op. ,  ¶51.   

But  t he maj or i t y meander s of f  cour se,  di st r act i ng i t sel f  and t he 

                                                 
8 The June 23,  2010 unpubl i shed or der  di r ect ed t he par t i es 

t o f i l e f ur t her  br i ef s addr essi ng t he f ol l owi ng:   

( 1)  whet her ,  i n l i ght  of  t he v i deo evi dence r ecei ved 
by t he c i r cui t  cour t  of  r emand,  suf f i c i ent  ev i dence 
exi st s t o sust ai n t he adj ust ment  commi t t ee' s f i ndi ng 
t hat  Mr .  Jackson i nci t ed t he r i ot  at  New Li sbon 
Cor r ect i onal  I nst i t ut i on on November  11,  2004;  ( 2)  
whet her  t he DOC vi ol at ed Mr .  Jackson' s due pr ocess 
r i ght s under  Br ady v.  Mar yl and [ 373 U. S.  83 ( 1963) ] ,  
by f ai l i ng t o di scl ose t o Mr .  Jackson t he vi deo 
r ecei ved by t he c i r cui t  cour t  on r emand ( i ncl udi ng 
whet her  t he c i r cui t  cour t  pr oper l y det er mi ned t hat  t he 
v i deo was nei t her  mat er i al  nor  excul pat or y) ;  and ( 3)  
whet her  t he r espondent s- r espondent s agr ee wi t h and/ or  
st i pul at e t o t he f act ual  descr i pt i ons of  t he cont ent s  
of  t he v i deo set  f or t h i n Mr .  Jackson' s post - r emand 
memor andum.  

9 The cour t  does not  addr ess Br ady v.  Mar yl and,  373 U. S.  83 
( 1963) .   Maj or i t y op. ,  ¶72 n. 27.  
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r eader  f r om t he " f ocus of , "  and " t he t ouchst one of , "  t he 

i nqui r y.   I t  i gnor es t he pr ocedur es used by t he Adj ust ment  

Commi t t ee i n t he di sci pl i nar y pr oceedi ng and i nst ead r evi ews 

onl y t he suf f i c i ency of  t he evi dence pr esent ed agai nst  Jackson. 10   

¶94 By avoi di ng t he anal ysi s of  whet her  t he Adj ust ment  

Commi t t ee act ed accor di ng t o l aw,  t he maj or i t y shi r ks i t s 

                                                 
10 The maj or i t y opi ni on suggest s t hat  t he pr oper  anal ysi s i s 

t he suf f i c i ency of  t he evi dence because Jackson hi msel f  r ai sed 
and advanced t he i ssue of  t he suf f i c i ency of  t he evi dence i n 
t hi s cour t .   Maj or i t y op. ,  ¶54 n. 19.    

I n hi s f i r st  set  of  br i ef s,  Jackson ar gues t hat  t he l ack of  
v i deos under mi ned t he evi dence pr esent ed so t hat  he shoul d 
pr evai l  on a due pr ocess cl ai m based on i nsuf f i c i ent  evi dence.   
Br i ef  and Appendi x of  Dar nel l  Jackson at  18- 20.    

Af t er  r emand,  when t he ci r cui t  cour t  r ecei ved vi deos,  
Jackson asked t hi s cour t  t o al l ow t he par t i es t o submi t  
suppl ement al  br i ef i ng on t he suf f i c i ency of  t he evi dence.   See 
Post - Remand Memor andum of  Pet i t i oner  Dar nel l  Jackson dat ed June 
18,  2010,  at  19.   On June 23,  2010,  t he cour t  or der ed t he 
par t i es t o br i ef  t he suf f i c i ency of  t he evi dence i ssue.   
Jackson' s r equest  was f or  suppl ement al  br i ef s.   Suppl ement al  
br i ef s ar e br i ef s i n addi t i on t o t he or i gi nal  br i ef s,  not  
r epl acement s or  subst i t ut i ons f or  t he or i gi nal .  

Jackson' s suppl ement al  ar gument  was i ni t i at ed by t he r emand 
or der  of  t hi s cour t  and f ocused on t he i mpact  of  t he v i deo 
evi dence pr esent ed t o t he c i r cui t  cour t  as di r ect ed by t hi s 
cour t .   Hi s suppl ement al  ar gument s do not  ext i ngui sh hi s pr i or  
ar gument s asser t i ng t hat  t he di sci pl i nar y pr oceedi ng was 
pr ocedur al l y def i c i ent  i n a number  of  ways,  t her eby vi ol at i ng 
Jackson' s due pr ocess r i ght s.  

At  t he second or al  ar gument  af t er  t he r emand,  Jackson' s 
counsel  asser t ed t hat  t he concl usi ons of  t he Adj ust ment  
Commi t t ee shoul d be r ever sed on t hr ee gr ounds.   He ar gued,  
" Fi r st ,  t he pr ocess t hat  t he Depar t ment  of  Cor r ect i ons used i n 
t hi s case was not  i n accor dance wi t h l aw.   When t he War den 
r eal i zed t hat  t he v i deo di d not  subst ant i at e t he f i ndi ng of  
gui l t  he or der ed t he vi deo r emoved r at her  t han i nst r uct  t he 
di sci pl i nar y commi t t ee t o consi der  t hat  v i deo i n connect i on wi t h 
t he ot her  evi dence and r econsi der  i t s f i ndi ngs. "           
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r esponsi bi l i t y  on cer t i or ar i  r ev i ew t o ensur e t hat  Jackson was 

af f or ded hi s const i t ut i onal l y and st at ut or i l y  pr ot ect ed due 

pr ocess r i ght s.  

¶95 Rat her  t han f ocusi ng on whet her  due pr ocess was 

af f or ded,  t he maj or i t y concl udes t hat  because t her e was 

suf f i c i ent  evi dence on whi ch t he Adj ust ment  Commi t t ee and War den 

coul d have based t hei r  deci s i ons,  t he Adj ust ment  Commi t t ee' s 

deci s i on st ands.    

¶96 But ,  i f  t he pr ocedur e bef or e t he Adj ust ment  Commi t t ee 

was def ect i ve,  t he suf f i c i ency of  t he evi dence does not  save t he 

pr oceedi ng.   Pr ocedur al  r ul es ar e desi gned t o ensur e t hat  

r el evant  evi dence i s br ought  f or t h t o enabl e t he deci s i on maker  

t o r each t he cor r ect  r esul t .   Def ect s r ender i ng t he pr ocedur e 

v i ol at i ve of  const i t ut i onal  and st at ut or y due pr ocess r ender  t he 

evi dence pr esent ed suspect .   Thus,  t he suf f i c i ency of  t he 

evi dence i s not  t he pr oper  anal ysi s when t he f ocus or  t ouchst one 

of  t he cour t ' s  i nqui r y,  as t he maj or i t y opi ni on acknowl edges,  i s 

whet her  Jackson got  a due pr ocess hear i ng bef or e t he Adj ust ment  

Commi t t ee.   

¶97 Thi s cour t  on cer t i or ar i  r evi ew i s l i mi t ed t o 

r evi ewi ng t he r ecor d. 11  I t  i s  t he Depar t ment  of  Cor r ect i ons'  

obl i gat i on t o pr esent  t he r ecor d f or  j udi c i al  r evi ew.   Yet  on 

t he f ace of  t he document s i n t he r ecor d bef or e t hi s cour t  i t  i s  

                                                 
11 St at e ex r el .  Meeks v.  Gagnon,  95 Wi s.  2d 115,  120,  289 

N. W. 2d 357 ( Ct .  App.  1980) .   See al so Kl i nger  v.  Onei da Count y,  
149 Wi s.  2d 838,  846,  440 N. W. 2d 348 ( 1989) ;  St at e ex r el .  
Whi t i ng v.  Kol b,  158 Wi s.  2d 226,  233,  461 N. W. 2d 816 ( Ct .  App.  
1990) .  
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beyond di sput e t hat  t hi s cour t  does not  have t he r ecor d of  t he 

di sci pl i nar y pr oceedi ngs——t he vi deos ar e mi ssi ng.   Because t he 

cour t  does not  have a r ecor d of  t he evi dence upon whi ch t he 

Adj ust ment  Commi t t ee r el i ed,  I  concl ude t hat  due pr ocess has 

been vi ol at ed and Jackson must  be accor ded a new hear i ng t hat  

compl i es wi t h const i t ut i onal  and st at ut or y due pr ocess 

r equi r ement s.              

¶98 Mor eover ,  a number  of  ot her  def ect s ar e al so appar ent  

i n t he r ecor d of  t hi s di sci pl i nar y pr oceedi ng.   The t ot al i t y of  

t he c i r cumst ances,  t he cumul at i ve ef f ect  of  t he pr ocedur al  

def ect s,  l eads me t o concl ude t hat  Jackson di d not  get  a due 

pr ocess hear i ng as r equi r ed by t he f eder al  and st at e 

const i t ut i ons and t he r egul at i ons of  t he Depar t ment  of  

Cor r ect i ons.   

¶99 And so her e' s t he puzzl e:   What  happened t o t he 

pr ocedur es used bei ng t he " f ocus"  and " t ouchst one"  of  t he 

maj or i t y ' s anal ysi s?  When t he maj or i t y doesn' t  know what  

evi dence was bef or e t he Adj ust ment  Commi t t ee or  War den,  how can 

t he maj or i t y concl ude whet her  t her e was suf f i c i ent  evi dence f or  

t he Commi t t ee or  War den t o det er mi ne Jackson' s gui l t ?  On t he 

basi s of  t hi s def ect i ve r ecor d,  how can t he maj or i t y concl ude,  

on cer t i or ar i  r evi ew of  t he r ecor d,  whet her  t he act i ons of  t he 

Adj ust ment  Commi t t ee or  War den wer e ar bi t r ar y or  oppr essi ve or  

unr easonabl e?         

I  

¶100 Jackson cont ends,  i nt er  al i a,  t hat  t he Adj ust ment  

Commi t t ee r el i ed on vi deos t o f i nd Jackson gui l t y;  t hat  t he 
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vi deos wer e t her ef or e par t  of  t he r ecor d t hat  Jackson was 

ent i t l ed t o have r evi ewed on cer t i or ar i ;  and t hat  t he Depar t ment  

of  Cor r ect i ons cannot  ar bi t r ar i l y  r emove t he v i deos f r om t he 

r ecor d. 12  He asser t s t hat  he " i s ent i t l ed t o have a cour t  r evi ew 

t he commi t t ee' s f i ndi ng based on a f ul l  r ecor d. " 13  I  agr ee wi t h 

Jackson' s r easoni ng.   

¶101 On cer t i or ar i ,  cour t s ar e l i mi t ed t o r evi ewi ng t he 

agency r ecor d. 14 

¶102 On i t s f ace,  t he r ecor d i s f l awed.   The cour t  does not  

have a r ecor d of  t he evi dence upon whi ch t he Adj ust ment  

                                                 
12 Br i ef  and Appendi x of  Dar nel l  Jackson at  x i i ,  26- 27.   

13 Repl y Br i ef  of  Pet i t i oner  Dar nel l  Jackson at  1.   " The 
DOC' s f ai l ur e t o pr oduce t he vi deo as par t  of  t he r ecor d on 
cer t i or ar i  r evi ew——or  at  any t i me——pr ecl uded a f ai r  r evi ew by 
t he l ower  cour t s and vi ol at ed Jackson' s due pr ocess r i ght s. "   
Repl y Br i ef  of  Pet i t i oner  Dar nel l  Jackson at  3.    

" Al t hough t he Commi t t ee' s r epor t  i dent i f i es t he v i deo as 
evi dence t hat  i t  consi der ed bef or e f i ndi ng Jackson gui l t y,  
Respondent s r ef use t o pr oduce i t .   Thi s i s er r or :  Jackson i s 
ent i t l ed t o have a cour t  r evi ew t he commi t t ee' s f i ndi ng based on 
t he f ul l  r ecor d. "   Repl y Br i ef  of  Pet i t i oner  Dar nel l  Jackson at  
1.  

14 St at e ex r el .  Meeks v.  Gagnon,  95 Wi s.  2d 115,  120,  289 
N. W. 2d 357 ( Ct .  App.  1980) .   See al so Kl i nger  v.  Onei da Count y,  
149 Wi s.  2d 838,  846,  440 N. W. 2d 348 ( 1989) ;  St at e ex r el .  
Whi t i ng v.  Kol b,  158 Wi s.  2d 226,  233,  461 N. W. 2d 816 ( Ct .  App.  
1990) .  

Mor eover ,  t he cour t ' s  r evi ew of  t he agency deci s i on i s 
l i mi t ed t o f our  i nqui r i es:  ( 1)  whet her  t he agency act ed wi t hi n 
t he bounds of  i t s  j ur i sdi ct i on;  ( 2)  whet her  i t  act ed accor di ng 
t o l aw;  ( 3)  whet her  i t s act i on i s ar bi t r ar y,  oppr essi ve,  or  
unr easonabl e and r epr esent ed i t s wi l l ,  not  i t s  j udgment ;  and ( 4)  
whet her  t he evi dence was suf f i c i ent  t hat  t he agency mi ght  
r easonabl y make t he det er mi nat i on i n quest i on.   St at e ex r el .  
Hoover  v.  Gagnon,  124 Wi s.  2d 135,  140,  368 N. W. 2d 657 ( 1985) .  
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Commi t t ee r el i ed.   The Adj ust ment  Commi t t ee' s deci s i on st at es 

t hat  t he Commi t t ee r el i ed on vi deos i n f i ndi ng Jackson gui l t y.   

No vi deos wer e par t  of  t he r ecor d i ni t i al l y  sent  t o t he cour t .   

No one knows whet her  t he v i deos sent  t o t he cour t  on r emand ar e 

t he v i deos t hat  t he Adj ust ment  Commi t t ee v i ewed and r el i ed upon 

i n f i ndi ng Jackson gui l t y.  

¶103 " ' [ A]  wr i t t en st at ement  by t he f act f i nder s as t o t he 

evi dence r el i ed on and r easons'  f or  t he di sci pl i nar y act i on"  i s 

a basi c due pr ocess r i ght . 15   

¶104 A compr ehensi ve and adequat e r ecor d must  be kept  and 

pr ovi ded t o t he cour t s f or  pur poses of  r evi ew,  as t he maj or i t y 

opi ni on acknowl edges. 16  A wr i t t en r ecor d,  accor di ng t o t he 

Uni t ed St at es Supr eme Cour t ,  hel ps i nsur e t hat  admi ni st r at or s 

wi l l  act  f ai r l y  and pr ot ect s  t he r i ght s of  t he i nmat e. 17  

" Wi t hout  wr i t t en r ecor ds,  t he i nmat e wi l l  be at  a sever e 

                                                 
15 Wol f f ,  418 U. S.  at  564- 65 ( quot i ng Mor r i ssey v.  Br ewer ,  

408 U. S.  471,  489 ( 1972) ) .  

16 See maj or i t y op. ,  ¶45;  St at e v.  Goul et t e,  65 Wi s.  2d 207,  
216,  222 N. W. 2d 622 ( 1974) .  

17 Wol f f ,  418 U. S.  at  565:  

Wr i t t en r ecor ds of  pr oceedi ngs wi l l  t hus pr ot ect  t he 
i nmat e agai nst  col l at er al  consequences based on a 
mi sunder st andi ng of  t he nat ur e of  t he or i gi nal  
pr oceedi ng.   Fur t her ,  as t o t he di sci pl i nar y act i on 
i t sel f ,  t he pr ovi s i on f or  a wr i t t en r ecor d hel ps t o 
i nsur e t hat  admi ni st r at or s,  f aced wi t h possi bl e 
scr ut i ny by st at e of f i c i al s and t he publ i c,  and 
per haps even t he cour t s,  wher e f undament al  
const i t ut i onal  r i ght s may have been abr i dged,  wi l l  act  
f ai r l y .    
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di sadvant age i n pr opoundi ng hi s own cause t o or  def endi ng 

hi msel f  f r om ot her s. " 18   

¶105 The wr i t t en r ecor d may excl ude cer t ai n i t ems of  

evi dence when per sonal  or  i nst i t ut i onal  saf et y i s i mpl i cat ed.   

But  i n t hese ci r cumst ances t he r ecor d shoul d i ndi cat e t he f act  

of  t he omi ssi on and t he r eason f or  t he omi ssi on. 19     

¶106 The r egul at i ons of  t he Depar t ment  of  Cor r ect i ons t hat  

pr omi se a due pr ocess di sci pl i nar y hear i ng envi s i on a wr i t t en 

r ecor d of  t he hear i ng made by t he Adj ust ment  Commi t t ee.   I t  need 

not  be a ver bat i m r ecor d,  but  a wr i t t en r ecor d has t o be made.   

A war den,  t he cour t s,  or  anot her  body t hat  " may t ake act i on 

par t l y i n r el i ance upon t he deci s i on of  t he di sci pl i nar y 

commi t t ee must  not  be compel l ed t o guess as t o t he f act s r el i ed 

upon and t he r easons f or  t he deci s i on of  t he commi t t ee. " 20  The 

r egul at i ons pr ovi de t hat  on appeal ,  t he war den " shal l  r evi ew al l  

r ecor ds and f or ms per t ai ni ng t o t he appeal . " 21  Fur t her ,  a cour t  

on cer t i or ar i  r evi ew of  an agency deci s i on i s,  as we have st at ed 

pr evi ousl y,  l i mi t ed t o t he r ecor d.    
                                                 

18 Wol f f ,  418 U. S.  at  565.  

19 I d.  

20 St at e ex r el .  Meeks v.  Gagnon,  95 Wi s.  2d 115,  124,  289 
N. W. 2d 357 ( Ct .  App.  1980)  ( hol di ng t hat  a bar e l i s t i ng by t he 
di sci pl i nar y commi t t ee of  t he r epor t s and st at ement s bef or e i t  
i s  i nsuf f i c i ent  t o meet  t he pr ocedur al  due pr ocess r equi r ement s 
of  Wol f f  and t he Depar t ment  of  Cor r ect i ons'  own pr ocedur al  
r ul es;  c i t i ng Hayes v.  Wal ker ,  555 F. 2d 625,  633 ( 7t h Ci r .  1977)  
( "Thi s gener al  f i ndi ng [ mer el y i ncor por at i ng t he r epor t s bef or e 
i t ]  does not  ensur e t hat  pr i son of f i c i al s wi l l  act  f ai r l y .   Nor  
wi l l  t hi s f i ndi ng pr ot ect  agai nst  subsequent  col l at er al  ef f ect s  
based on mi sunder st andi ng of  t he i ni t i al  deci s i on. " ) ) .  

21 Wi s.  Admi n.  Code § DOC 303. 76( 7) ( b)  ( Dec.  2006) .  
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¶107 Not  onl y must  t her e be a wr i t t en r ecor d of  t he 

evi dence upon whi ch t he f act  f i nder  r el i ed,  but  const i t ut i onal  

due pr ocess and t he r egul at i ons envi s i on t hat  t he i nmat e wi l l  be 

gi ven a wr i t t en st at ement  as t o t he evi dence r el i ed upon by t he 

deci s i on maker . 22  The Depar t ment  of  Cor r ect i ons'  pr i nt ed f or m 

f or  t he deci s i on of  t he Adj ust ment  Commi t t ee ( ent i t l ed 

" Di sci pl i nar y Hear i ng—Reasons f or  Deci s i on and Evi dence Rel i ed 

On" )  envi s i ons t hat  t he evi dence r el i ed upon i s summar i zed on 

t he f or m and t hat  a copy of  t he deci s i on,  whi ch r el at es t he 

evi dence r el i ed on and t he r easons f or  t he deci s i on,  i s  gi ven t o 

t he i nmat e. 23  I  am at t achi ng a copy of  t he Deci s i on of  t he 

Adj ust ment  Commi t t ee i n t he pr esent  case as Exhi bi t  A so t he 

r eader  can see t he Deci s i on and mor e eas i l y f ol l ow t he 

pr ocedur e.   

¶108 The Depar t ment  of  Cor r ect i ons r egul at i on gover ni ng t he 

due pr ocess hear i ng ( Wi s.  Admi n.  Code § DOC 303. 76)  pr ovi des 

t hat  t he accused i nmat e i s pr esent  at  t he hear i ng and may 

pr esent  evi dence.   These i nmat e' s r i ght s may be l i mi t ed i n some 

i nst ances f or  secur i t y concer ns.   I n t he pr esent  case,  f or  

                                                 
22 Wol f f ,  418 U. S.  at  563- 64 ( one of  t he pr ocedur es t hat  

must  be pr ovi ded t o pr i soner s t o sat i sf y mi ni mum due pr ocess i s 
" a wr i t t en st at ement  of  t he f act f i nder s as t o t he evi dence 
r el i ed upon and r easons f or  t he di sci pl i nar y act i on t aken" ) ;  
Wi s.  Admi n.  Code § DOC 303. 76( 6) ( f )  ( Dec.  2006)  ( " Af t er  t he 
hear i ng t he Adj ust ment  Commi t t ee [ shal l ] :  .  .  .  Pr ovi de t he 
accused i nmat e and t he i nmat e' s advocat e,  i f  any,  a wr i t t en copy 
of  t he deci s i on wi t h r easons f or  t he deci s i on. " )   

23 Wi s.  Admi n.  Code § DOC 303. 76( 6) ( f )  ( Dec.  2006)  ( " Af t er  
t he hear i ng t he adj ust ment  commi t t ee [ shal l ] :  .  .  .  ( f )  Pr ovi de 
t he accused i nmat e and t he i nmat e' s advocat e,  i f  any,  a wr i t t en 
copy of  t he deci s i on wi t h r easons f or  t he deci s i on. "  
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exampl e,  i n compl i ance wi t h t he r egul at i ons,  Jackson was gi ven a 

summar y of  t he s i gned st at ement s of  wi t nesses who di d not  appear  

and whose i dent i t y was not  r eveal ed because of  a r i sk of  har m t o 

t he wi t nesses. 24  

¶109 The pr obl em i n t he pr esent  case i s t hat  t he Adj ust ment  

Commi t t ee' s Deci s i on st at es i n t wo pl aces t hat  i t  r el i ed on 

vi deo evi dence i n det er mi ni ng Jackson gui l t y of  i nci t i ng a r i ot ,  

but  no one knows whet her  t he Adj ust ment  Commi t t ee or  t he War den 

ever  saw any vi deo,  and i f  ei t her  di d,  what  v i deo was seen. 25  I f  

t he v i deo had been shown at  t he hear i ng,  t hen Jackson woul d have 

vi ewed t he vi deo unl ess t he Commi t t ee det er mi ned t hat  secur i t y  

                                                 
24 Wol f f ,  418 U. S.  at  563- 64;  Wi s.  Admi n.  Code 

§ DOC 303. 76( 5) ( b)  ( Dec.  2006)  ( wi t nesses appear  at  hear i ng) ;  
Wi s.  Admi n.  Code § DOC 303. 81( 5)  ( Dec.  2006)  ( i f  t est i f y i ng 
poses a r i sk of  har m t o a wi t ness,  t he adj ust ment  commi t t ee may 
consi der  a cor r obor at ed si gned st at ement  under  oat h f r om t he 
wi t ness wi t hout  r eveal i ng t he wi t ness' s i dent i t y) .  

25 A maj or i t y of  t hi s cour t ,  appar ent l y t r oubl ed by t he 
i ncompl et e r ecor d bef or e i t  and pr ompt ed by Jackson' s c l ai ms 
t hat  Br ady v.  Mar yl and,  373 U. S.  83 ( 1963) ,  appl i es t o pr i son 
di sci pl i ne pr oceedi ngs,  r emanded t hi s case t o t he c i r cui t  cour t  
t o r ecei ve v i deo evi dence and det er mi ne whet her  t he evi dence was 
excul pat or y.  

My anal ysi s of  t he pr esent  case does not  r ai se a Br ady 
i ssue.   I n Br ady,  t he pr osecut or  f ai l ed t o t ur n over  evi dence t o 
t he def endant  when t he evi dence was not  used at  t r i al .   I n t he 
pr esent  case t he vi deo was appar ent l y used as evi dence by t he 
Adj ust ment  Commi t t ee.   

Jackson acknowl edges t hat  t her e i s no r equi r ement  t hat  
pr i son of f i c i al s pr oduce physi cal  evi dence suppor t i ng t he 
i nmat e' s gui l t  f or  i nspect i on at  hi s di sci pl i nar y hear i ng.   He 
ar gues,  however ,  t hat  when t he r ecor d was cor r ect ed t o i ndi cat e 
t hat  t he v i deo was not  i ncul pat or y,  Jackson obt ai ned a r i ght  t o 
v i ew t hat  evi dence under  Br ady.   Br i ef  and Appendi x of  Dar nel l  
Jackson at  23.  
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r easons r equi r ed t hat  he not  see i t .   Not hi ng i n t he r ecor d 

suggest s t hat  t he Commi t t ee det er mi ned t hat  he coul d not  be 

pr esent  f or  a v i ewi ng of  v i deo evi dence.  

¶110 I ni t i al l y ,  on Jackson' s appeal  t o t he War den,  t he 

War den af f i r med t he Adj ust ment  Commi t t ee' s Deci s i on,  whi ch t wi ce 

r ef er r ed t o v i deos as evi dence t o suppor t  i t s  concl usi on.   The 

War den coul d have modi f i ed t he Adj ust ment  Commi t t ee' s deci s i on 

or  r et ur ned t he case t o t he Adj ust ment  Commi t t ee t o cor r ect  t he 

r ecor d at  t hat  t i me.   See Appeal  of  Adj ust ment  Commi t t ee or  

Hear i ng Of f i cer ' s Deci s i on ( at t ached as Exhi bi t  B) ;   Wi s.  Admi n.  

Code § DOC 303. 76( 7) ( c)  ( Dec.  2006) . 26  Af t er  Jackson sought  

j udi c i al  r evi ew of  t he War den' s deci s i on,  t he War den,  on August  

29,  2005,  i ssued a memor andum sendi ng t he Adj ust ment  Commi t t ee' s  

Deci s i on back t o t he Adj ust ment  Commi t t ee wi t h i nst r uct i ons t o 

change t he Deci s i on t o r emove r ef er ence t o any vi deo f r om t he 

Deci s i on.   See War den' s memor andum ( at t ached as Exhi bi t  C) .   The 

                                                 
26 Wi sconsi n Admi n.  Code § DOC 303. 76( 7) ( c)  ( Dec.  2006)  

pr ovi des t hat  on appeal :   

( c)  The war den' s deci s i on shal l  be one of  t he 
f ol l owi ng:  

1.  Af f i r m t he adj ust ment  commi t t ee' s deci s i on and t he 
sent ence.  

2.  Modi f y al l  or  a par t  of  t he adj ust ment  commi t t ee' s 
deci s i on or  sent ence.  

3.  Rever se t he adj ust ment  commi t t ee' s deci s i on,  i n 
whol e or  i n par t .  

4.  Ret ur n t he case t o t he adj ust ment  commi t t ee f or  
f ur t her  consi der at i on or  t o compl et e or  cor r ect  t he 
r ecor d.  
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War den' s memor andum appear s t o be i nconsi st ent  wi t h t he 

r egul at i ons.   Mor e about  t hi s l at er . 27   

¶111 As t he maj or i t y opi ni on expl ai ns,  t he War den' s 

memor andum or der i ng t he r emoval  of  t he Deci s i on' s r ef er ence t o a 

v i deo can be i nt er pr et ed i n di f f er ent  ways.   The War den wr ot e 

t hat  he coul d f i nd " no subst ant i at i on t hat  t her e was a v i deo 

showi ng Mr .  Jackson' s i nvol vement  i n t hi s i nci dent . "   The 

memor andum may mean t hat  t he War den concl uded t he vi deo f ai l ed 

t o show t hat  Jackson was i nvol ved,  or  t hat  t he v i deo was 

i r r el evant  t o t he deci s i on,  even t hough t he Adj ust ment  Commi t t ee 

t hought  t he v i deo suppor t ed gui l t ,  or  t hat  t he War den concl uded 

t hat  no vi deo exi st ed i n t he r ecor d. 28  See maj or i t y op. ,  ¶44 

n. 17.   Any i nt er pr et at i on r ai ses t r oubl i ng quest i ons. 29  The 

f i r st  t wo i nf er ences r esul t  i n t he concl usi on t hat  t he r ecor d 

bef or e t hi s cour t  i s  not  t he same as t he r ecor d bef or e t he 

Adj ust ment  Commi t t ee.   The t hi r d i nf er ence suggest s,  at  best ,  

s l oppy r ecor d keepi ng,  and at  wor st ,  t hat  t he Adj ust ment  

Commi t t ee made a det er mi nat i on of  gui l t  wi t hout  awar eness of  t he 

evi dence suppor t i ng t hat  det er mi nat i on.  
                                                 

27 See ¶50- 52,  i nf r a.  

28 The War den' s memor andum st at es:  " I  can f i nd no 
subst ant i at i on t hat  t her e was vi deo showi ng Mr .  Jackson' s 
i nvol vement  i n t hi s i nci dent .  .  .  .  Ther ef or e,  I  am r emandi ng 
t hi s back t o t he or i gi nal  hear i ng commi t t ee onl y f or  a 
cor r ect i on of  t he r ecor d on f or m DOC- 84 [ t he Deci s i on of  t he 
Adj ust ment  Commi t t ee]  r egar di ng physi cal  evi dence used f or  t hi s  
hear i ng. "  

29 No one quest i ons t he War den' s mot i ves i n changi ng t he 
Deci s i on of  t he Adj ust ment  Commi t t ee.   The i ssue bef or e t he 
cour t  i s  t he War den' s aut hor i t y and t he ef f ect  of  hi s act  on t he 
abi l i t y  of  t he cour t s t o per f or m cer t i or ar i  r evi ew.   
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¶112 The r ecor d does not  show who r ecei ved t he War den' s 

i nst r uct i ons and who act ed on t hem.   The r ecor d does show,  

however ,  t hat  someone st r uck one r ef er ence t o t he v i deo on t he 

Adj ust ment  Commi t t ee' s Deci s i on,  but  not  a second r ef er ence.   

The i ni t i al s next  t o t he s i ngl e st r i ke- out  appear  t o be " PZ, "  

whi ch mi ght  r ef er  t o Lt .  Pamel a Zank,  a per son who i nvest i gat ed 

t he i nci dent  and was al so a member  of  t he Adj ust ment  Commi t t ee.   

See Exhi bi t  A.    

¶113 When i nst r uct i ons ar e gi ven i n cour t  t o s t r i ke a 

mat t er  f r om t he r ecor d,  t he mat t er  cont i nues t o be i ncl uded i n 

t he r ecor d but  shown as st r uck.   The mat t er  st r uck i s j ust  not  

consi der ed by t he deci s i on maker .   I n t he pr esent  case,  ever y 

v i deo was l i t er al l y r emoved f r om t he r ecor d.      

¶114 Ther ef or e,  even i f  t he Adj ust ment  Commi t t ee,  t he 

War den,  or  bot h saw a v i deo,  t he cour t  does not  know what  v i deo 

or  v i deos each vi ewed.   

¶115 The St at e pr oduced f our  v i deo cl i ps on r emand of  t he 

mat t er  t o t he c i r cui t  cour t ,  and t hese cl i ps ar e now par t  of  t he 

r ecor d i n t he pr esent  case.   One of  t hese vi deo cl i ps was shown 

t o t hi s cour t  at  or al  ar gument .   The maj or i t y opi ni on r el i es on 

t hi s v i deo t o concl ude t hat  i t  does not  hel p Jackson ( even 

t hough i t  i s  ar guabl e t hat  i t  i mpeaches t he st at ement s of  t he 

conf i dent i al  i nf or mant s) .   

¶116 How can t he maj or i t y r el y on a v i deo when no one knows 

whet her  t hat  v i deo was t he one t hat  t he Adj ust ment  Commi t t ee or  

t he War den saw?  Nei t her  t he Depar t ment  of  Cor r ect i ons nor  t he 

St at e' s at t or ney coul d at t est  t o whet her  t he v i deos pr esent ed t o 
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t he c i r cui t  cour t  on r equest  of  t hi s cour t  wer e t he ones t hat  

t he Adj ust ment  Commi t t ee r ecei ved.   The conduct  r epor t  st at es 

t hat  v i deos f r om t he New Li sbon Cor r ect i onal  I nst i t ut i on A Uni t  

dayr ooms,  A Uni t  cour t yar d,  and ext er i or  camer as wer e used i n 

i nvest i gat i ng t he r i ot .   Nei t her  t he Depar t ment  of  Cor r ect i ons 

nor  t he St at e' s at t or ney coul d ver i f y t hat  t he v i deos pr esent ed 

t o t he c i r cui t  cour t  ( and t o t hi s cour t )  wer e t he ones seen by 

t he i nvest i gat or s,  t he Adj ust ment  Commi t t ee,  or  t he War den af t er  

t he r i ot . 30   

¶117 Dur i ng or al  ar gument  t he cour t  quest i oned counsel  f or  

t he St at e about  how t hese f our  v i deo cl i ps came t o t he St at e' s  

at t ent i on.   The Assi st ant  At t or ney Gener al  r esponded t hat  she 

asked t he Depar t ment  of  Cor r ect i ons f or  " al l  v i deo evi dence on 

t he r i ot s, "  and " t hi s i s what  we got . "  

¶118 Thus,  we ar e l ef t  wi t h a r ecor d st at i ng t hat  t he 

Adj ust ment  Commi t t ee r el i ed on vi deos t hat  t he War den want ed 

st r i cken.   The cour t  can not  be sur e whet her  t he v i deos now i n 

our  r ecor d wer e v i ewed by t he Adj ust ment  Commi t t ee or  t he 

War den,  or  nei t her .   The cour t  has no r eason t o r el y on any 

vi deos now i ncl uded i n t he r ecor d.   And so,  t hi s cour t  does not  

have a r ecor d of  t he evi dence t hat  was bef or e t he Adj ust ment  

Commi t t ee.   

                                                 
30 The vi deo cl i ps t hat  ar e now i n t he r ecor d seemi ngl y 

depi ct  t wo ar eas based on t hei r  el ect r oni c t i t l es,  New Li sbon 
Cor r ect i onal  I nst i t ut i on A Uni t  dayr oom si de A and si de B.   No 
cl i p i s l abel ed as depi ct i ng t he A Uni t  cour t yar d,  or  t he v i ew 
f r om any New Li sbon Cor r ect i onal  I nst i t ut i on ext er i or  camer a.  
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¶119 The l ack of  a r ecor d of  t he evi dence t he Adj ust ment  

Commi t t ee v i ewed i n det er mi ni ng gui l t  i s  a s i gni f i cant  

pr ocedur al  def ect  i n t he pr esent  case.   Thi s i s a cer t i or ar i  

r evi ew l i mi t ed t o t he r ecor d of  t he Adj ust ment  Commi t t ee.   I t  i s  

t he dut y of  t he Depar t ment  of  Cor r ect i ons t o mai nt ai n a pr oper  

r ecor d and f or war d i t  t o t he cour t s f or  r evi ew when r evi ew i s 

r equest ed.   Because t he cour t  does not  have a r ecor d of  t he 

evi dence upon whi ch t he Adj ust ment  Commi t t ee r el i ed,  I  concl ude 

t hat  due pr ocess has been vi ol at ed and Jackson must  be accor ded 

a new hear i ng t hat  compl i es wi t h const i t ut i onal  and st at ut or y 

due pr ocess r equi r ement s.   

I I  

¶120 Ther e ar e a number  of  ot her  def ect s appar ent  i n t he 

r ecor d of  t hi s di sci pl i nar y pr oceedi ng.   The cumul at i ve ef f ect  

of  al l  t he er r or s i s t hat  Jackson di d not  get  a due pr ocess 

hear i ng t hat  compl i ed wi t h const i t ut i onal  and st at ut or y due 

pr ocess r equi r ement s.    

¶121 Fi r st ,  t he Conduct  Repor t  on whi ch t he Adj ust ment  

Commi t t ee r el i ed as evi dence concl uded,  on t he basi s of  t he 

conf i dent i al  i nf or mant  st at ement s,  t hat  Jackson met  wi t h t he 

r i ot er s " seconds bef or e"  t he r i ot  t ook pl ace.   Not hi ng i n t he 

st at ement s of  t he conf i dent i al  i nf or mant s and not hi ng el se i n 

t he r ecor d suppor t s t hi s t empor al  el ement .   

¶122 Jackson ar gued as f ol l ows:   " The vi deo evi dence shows 

t hat  t he conf i dent i al  i nf or mant  t est i mony t hat  Jackson met  wi t h 

t he r i ot er s t o ' cal l '  t he r i ot  ' seconds'  bef or e i t  occur r ed i s 
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i naccur at e.   No ot her  evi dence suppor t s t he DOC' s f i ndi ng t hat  

Jackson i nci t ed t he r i ot  .  .  .  . " 31  

¶123 The Adj ust ment  Commi t t ee concl uded,  af t er  eval uat i ng 

al l  of  t he evi dence,  t hat  " t he st at ement s i n t he conduct  r epor t  

ar e cor r ect . "   See Exhi bi t  A,  Di sci pl i nar y Hear i ng Reasons f or  

Deci s i on and Evi dence Rel i ed On.   The conf i dent i al  i nf or mant  

st at ement s do not  suppor t  t he t empor al  concl usi on i n t he conduct  

r epor t .   The vi deo evi dence pr esent ed t o t he c i r cui t  cour t  does 

not  suppor t  t he t empor al  el ement  t hat  t he Adj ust ment  Commi t t ee 

concl uded was cor r ect .   Under  what  evi dence can r easonabl e mi nds 

concl ude t hat  t he st at ement s i n t he conduct  r epor t ,  and 

t her ef or e t he Adj ust ment  Commi t t ee' s concl usi ons,  ar e cor r ect ?  

¶124 Second,  t he Adj ust ment  Commi t t ee l i mi t ed t he number  of  

Jackson' s wi t nesses t o t wo,  t he number  pr ovi ded f or  i n t he 

r egul at i ons. 32  I t  i s  wi t hi n t he di scr et i on of  a hear i ng ent i t y 

t o l i mi t  t he wi t nesses.   Her e t he evi dence agai nst  Jackson was 

i n t he f or m of  conf i dent i al  i nf or mant  st at ement s.   Al t hough 

conf i dent i al  i nf or mant  st at ement s ar e suf f i c i ent  evi dence i n a 

di sci pl i nar y hear i ng,  Jackson di d not  know who t he i nf or mant s 

wer e and coul d not  cr oss- exami ne t hem.   I f  t he i nf or mant s wer e 

f el l ow i nmat es,  t hey may have been bi ased because t hey wer e t he 

cul pr i t s t hemsel ves or  t hey r ecei ved f avor s f or  t hei r  

st at ement s.   Under  such ci r cumst ances i t  woul d seem t hat  Jackson 

shoul d have been gi ven t he benef i t  of  addi t i onal  wi t nesses i n 

                                                 
31 Repl y Br i ef  of  Pet i t i oner  Dar nel l  Jackson Regar di ng 

Out come of  Remand at  1,  18- 19.  

32 Wi s.  Admi n.  Code § DOC 303. 81( 1)  ( Dec.  2006) .  
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hi s f avor ,  bar r i ng l egi t i mat e saf et y concer ns ( none of  whi ch 

wer e not ed on t he r ecor d) . 33  

¶125 Jackson ar gued i n hi s r ecor d of  wi t ness t est i mony t hat  

t he t est i mony he wi shed t o submi t  made cl ear  t hat  t he hal l way 

meet i ng of  whi ch he was accused never  occur r ed.   The Adj ust ment  

Commi t t ee,  wi t hout  el abor at i on,  deni ed hi s r equest ,  st at i ng t hat  

Jackson " Di d Not  Pr ovi de Good Cause To Demonst r at e Addi t i onal  

wi t nesses coul d Pr ovi de Essent i al  Test i mony"   ( capi t al i zat i on i n 

or i gi nal ) .   Jackson asser t s t hat  t he Commi t t ee i gnor ed t hi s 

evi dence. 34  

¶126 Thi r d,  i nmat es ar e ent i t l ed t o an i mpar t i al  Adj ust ment  

Commi t t ee.   Const i t ut i onal  due pr ocess so r equi r es, 35 as do t he 

r egul at i ons.  

¶127 Jackson ar gued t hat  " [ t ] he DOC vi ol at ed i t s own 

r egul at i ons i n t hi s case when i t  per mi t t ed t o Lt .  Zank t o bot h 

                                                 
33 Jackson pr ovi ded t he names of  t wo f el l ow i nmat es who 

woul d cont r adi ct  t he st at ement s of  t he i nf or mant s and a 
cor r ect i onal  of f i cer  who woul d t est i f y t hat  bef or e t he r i ot s 
Jackson deni ed bei ng i n a gang.   The r evi ewi ng st af f  deci ded 
t hat  t hese wi t nesses woul d not  be per mi t t ed t o at t end because 
Jackson " di d not  pr ovi de good cause t o demonst r at e addi t i onal  
wi t nesses coul d pr ovi de essent i al  t est i mony. "  

Jackson di d not  make t hi s ar gument  bef or e t hi s cour t .   He 
r ai sed i t  i n hi s admi ni st r at i ve appeal .   

34 Post - Remand Memor andum of  Pet i t i oner  Dar nel l  Jackson,  
June 18,  2010,  at  6.  

35 Wol f f ,  418 U. S.  at  571.   Cf .  I n r e Mur chi son,  349 U. S.  
133,  136- 37 ( 1955)  ( " [ T] o per f or m i t s hi gh f unct i on i n t he best  
way ' j ust i ce must  sat i sf y t he appear ance of  
j ust i ce. '  .  .  .  Havi ng been a par t  of  t hat  [ s i ngl e j udge- gr and 
j ur y]  pr ocess a j udge cannot  be,  i n t he ver y nat ur e of  t hi ngs,  
whol l y di s i nt er est ed i n t he convi ct i on or  acqui t t al  of  t hose 
accused. " ) .  
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i nvest i gat e and j udge Jackson' s al l eged i nvol vement  i n t he 

r i ot " 36 and " Lt .  Zank' s par t i c i pat i on i n bot h t he i nvest i gat i on 

and t he hear i ng r ai ses due pr ocess concer ns. 37  I  agr ee.    

¶128 Lt .  Zank ser ved on t he t eam t hat  i nvest i gat ed t he r i ot  

and was one of  t he member s of  t he Adj ust ment  Commi t t ee t hat  

f ound Jackson gui l t y  The Depar t ment  of  Cor r ect i ons r egul at i ons 

pr ohi bi t  i ndi v i dual s " wi t h a subst ant i al  i nvol vement  i n an 

i nci dent "  f r om ser vi ng on t he Adj ust ment  Commi t t ee f or  a hear i ng 

on t he subj ect  of  t hat  i nci dent . 38  I t  i s  not  c l ear  i n t he 

r egul at i ons whet her  " i nvol vement  i n an i nci dent "  means 

i nvol vement  i n t he r i ot  her e or  i nvol vement  i n t he i nvest i gat i on 

of  t he r i ot .   We do not  know whet her  Lt .  Zank was i nvol ved i n 

t he r i ot .   The r ecor d i ndi cat es she was i nvol ved i n t he 

i nvest i gat i on.  

¶129 I n any event ,  or di nar i l y ,  an i nvest i gat or  or  

pr osecut or  does not  ser ve on a hear i ng ( deci s i on maki ng)  

commi t t ee,  t o avoi d any quest i on of  t he i nt egr i t y of  t he hear i ng 

pr ocedur e or  i mpar t i al i t y  of  t he hear i ng exami ner s.   Al l owi ng an 

i ndi v i dual  subst ant i al l y  i nvol ved i n i nvest i gat i ng a pr i son 

                                                 
36 Br i ef  and Appendi x of  Dar nel l  Jackson at  15.  

37 I d.  at  16.  

38 Wi s.  Admi n.  Code § DOC 303. 82( 2)  ( Dec.  2006) :  

No per son who has subst ant i al  i nvol vement  i n an 
i nci dent ,  whi ch i s t he subj ect  of  a hear i ng,  may ser ve 
on t he commi t t ee f or  t hat  hear i ng.   Commi t t ee member s 
shal l  det er mi ne t he subj ect  mat t er  of  t he hear i ng i n 
advance i n or der  t o al l ow r epl acement  of  commi t t ee 
member s i f  necessar y and t her eby avoi d t he necessi t y 
of  post poni ng t he hear i ng.  
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i nci dent  t o s i t  i n j udgment  of  an i nmat e at  a di sci pl i nar y 

pr oceedi ng i nvol v i ng t hat  i nci dent  " may r ai se such doubt s about  

t he i nt egr i t y of  t he hear i ng pr ocedur e and t he i mpar t i al i t y  of  

i t s  par t i c i pant s so as t o t r i gger  due pr ocess consi der at i ons. " 39  

¶130 Lt .  Zank was an of f i cer  who i nt er vi ewed Jackson af t er  

t he r i ot .   Jackson al l eges t hat  Lt .  Zank r equest ed t hat  he wai ve 

hi s due pr ocess r i ght s.   Lt .  Zank appar ent l y was a l eadi ng 

member  of  t he Adj ust ment  Commi t t ee.   She compl et ed t he 

Di sci pl i nar y Hear i ng Deci s i on f or m ,  gi v i ng t he r easons f or  t he 

deci s i on,  i ncl udi ng t he evi dence upon whi ch t he Commi t t ee 

r el i ed.   She appear s t o be t he per son who st r uck a r ef er ence t o 

a v i deo f r om t he Deci s i on on t he i nst r uct i ons of  t he War den.    

¶131 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he r ecor d on 

Lt .  Zank' s i nvol vement  i n t he r i ot  or  t he i nvest i gat i on bef or e 

t he Adj ust ment  Commi t t ee was f or med i s spar se.   But  on t he basi s  

of  t he l i mi t ed wr i t t en r ecor d,  t he aur a and ar oma of  subst ant i al  

i nvol vement  i n t he i nvest i gat i on ar e pr esent  and r ai se due 

pr ocess concer ns,  r egar dl ess of  t he meani ng of  t he phr ase 

" subst ant i al  i nvol vement  i n an i nci dent "  appear i ng i n t he 

r egul at i ons.  

                                                 
39 Reddi ng v.  Fai r man,  717 F. 2d 1105,  1113 ( 7t h Ci r .  1983) .   

See al so Whi t f or d v.  Bogl i no,  63 F. 3d 527,  534 ( 7t h Ci r .  1995)  
( " I f  an of f i cer  i s subst ant i al l y  i nvol ved i n t he i nvest i gat i on 
of  t he char ges agai nst  an i nmat e,  due pr ocess f or bi ds t hat  
of f i cer  f r om ser vi ng on t he adj ust ment  commi t t ee. " ) ;  Pi ggi e v.  
Cot t on,  342 F. 3d 660,  667 ( 7t h Ci r .  2003)  ( due pr ocess f or bi ds 
" of f i c i al s who ar e di r ect l y or  subst ant i al l y  i nvol ved i n t he 
f act ual  event s under l y i ng t he di sci pl i nar y char ges,  or  t he 
i nvest i gat i on t her eof ,  f r om ser vi ng on t he boar d hear i ng t he 
char ge" ) .   
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¶132  Four t h,  not hi ng i n t he r egul at i ons gi ves t he War den 

aut hor i t y t o send t he r ecor d back f or  cor r ect i on of  t he 

Adj ust ment  Commi t t ee' s Deci s i on af t er  t he War den had pr evi ousl y  

af f i r med t he Adj ust ment  Commi t t ee' s Deci s i on.   I  agr ee wi t h 

Jackson,  who asser t s:  " For  cer t i or ar i  t o pr ovi de a l egi t i mat e 

avenue of  i ndependent  j udi c i al  r evi ew,  t he DOC cannot  ' cor r ect '  

t he r ecor d af t er  a pr i soner  pet i t i ons f or  r evi ew.   Nor  does due 

pr ocess per mi t  t he DOC t o modi f y t he r ecor d on whi ch i t s 

deci s i on was based.  .  .  .  Respondent s [ t he St at e of f i c i al s]  

of f er  no aut hor i t y and none of  whi ch Jackson i s awar e suppor t s 

t he war den' s deci s i on t o r emove evi dence consi der ed by t he 

di sci pl i nar y commi t t ee. "  40 

¶133 The r egul at i ons st at e t hat  wi t hi n 60 days of  an 

i nmat e' s appeal  of  an Adj ust ment  Commi t t ee Deci s i on t o t he 

War den,  t he War den may ei t her  af f i r m t he Deci s i on or  r et ur n t he 

Deci s i on t o t he Adj ust ment  Commi t t ee f or  cor r ect i on,  but  may not  

do bot h.   Wi s.  Admi n.  Code § DOC 303. 76( 7) ( c)  ( Dec.  2006) .   The 

War den' s uni l at er al  memor andum r et ur ni ng t he r ecor d onl y f or  

cor r ect i on i n pr epar at i on t o t r ansmi t  t he r ecor d t o t he c i r cui t  

cour t  does not  c i t e any r egul at i on suppor t i ng hi s aut hor i t y t o 

                                                 
40 Repl y Br i ef  of  Pet i t i oner  Dar nel l  Jackson at  5,  7.  
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r emand t he r ecor d t o t he Adj ust ment  Commi t t ee af t er  he af f i r med 

t he Adj ust ment  Commi t t ee' s Deci s i on and t he sent ence. 41  

¶134 I n cont r ast ,  § DOC 303. 76( 7) ( e)  of  t he r egul at i ons 

aut hor i zes t he War den t o " r evi ew t he conduct  r epor t  and act  on 

i t  uni l at er al l y as i f  t her e wer e an appeal "  ( emphasi s added) .   

I n di r ect i ng t he change t o t he r ef er ence t o t he v i deo i n t he 

Adj ust ment  Commi t t ee' s Deci s i on,  t he War den was not  r evi ewi ng 

and act i ng uni l at er al l y on t he conduct  r epor t  as aut hor i zed by 

§ DOC 303. 76( 7) ( e) ;  t he War den was r evi ewi ng and act i ng 

uni l at er al l y on t he Deci s i on of  t he Adj ust ment  Commi t t ee.    

¶135 Each of  t hese f our  def ect s  t aken al one may not  

const i t ut e a v i ol at i on of  due pr ocess.   However ,  t hese def ect s 

t aken t oget her ,  al ong wi t h t he mi ssi ng vi deo evi dence,  add up t o 

a pr oceedi ng t hat  does not  compl y wi t h const i t ut i onal  or  

st at ut or y r equi r ement s.    

¶136 I n t he pr esent  case,  i n whi ch t he Adj ust ment  Commi t t ee 

must  wei gh t he cr edi bi l i t y  of  Jackson and hi s suppor t i ng 

wi t nesses agai nst  t he cr edi bi l i t y  of  conf i dent i al  i nf or mant  

st at ement s,  t he pr ocedur al  def ect s ar e s i gni f i cant .   The 

                                                 
41 The War den ci t es t o § DOC 303. 76( 6) ( e)  i n hi s memor andum;  

however ,  t hat  r egul at i on r el at es t o t he Adj ust ment  Commi t t ee' s 
obl i gat i on t o i nf or m t he i nmat e of  t he hear i ng deci s i on.  I n 
cont r ast ,  t he maj or i t y c i t es t o § 303. 76( 7) ( e) .   See maj or i t y 
op. ,  ¶24 & n. 10 ( emphasi s added) .   That  r egul at i on st at es as 
f ol l ows:   " The war den may at  any t i me r evi ew t he conduct  r epor t  
and act  on i t  uni l at er al l y as i f  t her e wer e an appeal "  ( emphasi s 
added) .   I n di r ect i ng t he change t o t he r ef er ence t o t he v i deo,  
t he War den was not  r evi ewi ng t he conduct  r epor t  as aut hor i zed by 
§ DOC 303. 76( 7) ( e) ;  t he War den was r evi ewi ng t he Deci s i on of  t he 
Adj ust ment  Commi t t ee.   Sect i on DOC 303. 76( 7) ( e)  t her ef or e does 
not  appl y i n t he pr esent  case and does not  aut hor i ze t he 
War den' s conduct .   
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cumul at i ve ef f ect  of  t he pr ocedur al  er r or s under mi nes conf i dence 

i n t he Adj ust ment  Commi t t ee' s f i ndi ngs and Deci s i on. 42  The 

er r or s wer e pr ej udi c i al . 43    

¶137 On t he r ecor d bef or e t hi s cour t ,  we do not  know what  

evi dence was bef or e t he Adj ust ment  Commi t t ee,  and wi t h t he 

v i deos gone,  t he cour t  does not  know t he basi s f or  t he 

Adj ust ment  Commi t t ee' s Deci s i on.   Cour t s on cer t i or ar i  r evi ew 

must  be abl e t o r evi ew t he r ecor d upon whi ch t he Adj ust ment  

Commi t t ee r el i ed or  t he cour t  must  r emand t he cause f or  

r ehear i ng.   A r evi ewabl e r ecor d does not  exi st  i n t he pr esent  

case.   On t he basi s of  t he pr ocedur al  def i c i enci es i n t he r ecor d 

bef or e t he cour t ,  t he cour t  cannot  deci de t hat  t he Adj ust ment  

Commi t t ee' s act i ons wer e not  ar bi t r ar y,  oppr essi ve,  or  

unr easonabl e and r epr esent at i ve of  i t s  wi l l  and not  i t s 

                                                 
42 St at e v.  Har r i s,  2008 WI  15,  ¶110,  307 Wi s.  2d 555,  745 

N. W. 2d 397 ( " The cumul at i ve ef f ect  of  sever al  er r or s may,  i n 
cer t ai n i nst ances,  under mi ne a r evi ewi ng cour t ' s  conf i dence i n 
t he out come of  a pr oceedi ng. " )  ( c i t i ng St at e v.  Thi el ,  2003 WI  
111,  264 Wi s.  2d 571,  665 N. W. 2d 305;  Al var ez v.  Boyd,  225 
F. 3d 820,  824 ( 7t h Ci r .  2000) ;  Uni t ed St at es v.  Ri ver a,  900 
F. 2d 1462,  1469 ( 10t h Ci r .  1990) ;  Uni t ed St at es v.  Wal l ace,  848 
F. 2d 1464,  1472 ( 9t h Ci r .  1988) ) ;  St at e v.  Thi el ,  2003 WI  111,  
¶60,  264 Wi s.  2d 571,  665 N. W. 2d 305 ( det er mi ni ng t hat  t he 
cumul at i ve ef f ect  of  def i c i ent  assi st ance by counsel  may i n some 
i nst ances est abl i sh pr ej udi ce) .   

43 Wi sconsi n Admi n.  Code § DOC 303. 87 ( Dec.  2006)  pr ovi des:   
" I f  st af f  does not  adher e t o a pr ocedur al  r equi r ement  under  t hi s 
chapt er ,  t he er r or  i s har ml ess i f  i t  does not  subst ant i al l y  
af f ect  a f i ndi ng of  gui l t  or  t he i nmat e' s abi l i t y  t o pr ovi de a 
def ense. "  

Because t he cumul at i ve ef f ect  of  t he er r or s does af f ect  a 
f i ndi ng of  gui l t ,  t he v i ol at i ons of  t he pr ocedur al  r equi r ement s 
i n t hi s case ar e not  har ml ess er r or .  
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j udgment .   I  concl ude t hat  Jackson' s due pr ocess r i ght s have 

been vi ol at ed.      

¶138 For  t he r easons set  f or t h,  I  woul d r ever se t he 

deci s i on of  t he cour t  of  appeal s denyi ng Jackson' s wr i t  of  

cer t i or ar i .   I  woul d r emand t he cause t o t he Depar t ment  of  

Cor r ect i ons f or  a r ehear i ng.   Accor di ngl y,  I  di ssent .  
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