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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Cl ar k Count y,  

Jon M.  Counsel l ,  j udge.   Reversed and cause remanded.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case comes bef or e 

us by cer t i f i cat i on f r om t he cour t  of  appeal s.   Ramon Ar i as 

( Ar i as)  was char ged wi t h one count  of  car r y i ng a conceal ed 

weapon,  cont r ar y  t o Wi s.  St at .  §§ 941. 23 and 939. 51( 3) ( a)  ( 2005-

06) ; 1 one count  of  possessi on of  a swi t chbl ade kni f e,  cont r ar y t o 

Wi s.  St at .  §§ 941. 24 and 939. 51( 3) ( a) ;  and one count  of  

possessi on wi t h i nt ent  t o del i ver  no mor e t han f i ve gr ams of  

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  
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cocai ne wi t hi n 1, 000 f eet  of  a school  zone,  cont r ar y t o Wi s.  

St at .  §§ 961. 41( 1m) ( cm) 1r ,  939. 50( 3) ( f )  and 961. 49( 2) ( f ) .      

¶2 Af t er  a pr el i mi nar y hear i ng,  t he c i r cui t  cour t  gr ant ed 

Ar i as ' s mot i on t o suppr ess t he weapon and t he dr ugs obt ai ned 

pur suant  t o t he sear ch conduct ed f ol l owi ng a pol i ce dog' s sni f f  

of  t he ext er i or  of  t he vehi c l e i n whi ch Ar i as was a passenger .   

The St at e appeal ed t he or der  suppr essi ng t he evi dence,  and t he 

cour t  of  appeal s cer t i f i ed t wo i ssues t o t hi s cour t :   ( 1)  

" whet her ,  under  t he Wi sconsi n Const i t ut i on,  a dog sni f f  of  a 

st opped vehi c l e i s a ' sear ch' " ;  and ( 2)  " whet her  t he vehi c l e 

st op was unr easonabl y pr ol onged i n dur at i on by t he of f i cer ' s 
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cont r ol l ed subst ance i nvest i gat i on. " 2  I n i t s  cer t i f i cat i on,  t he 

cour t  of  appeal s expl ai ned:  

Her e,  t he per i od of  t i me t o consi der  i s t he t i me 
consumed by t he of f i cer  aski ng dr ug quest i ons and 
pr epar i ng t o r el ease t he dog,  and t hen by t he dog 
sni f f  i t sel f .   As we set  f or t h above,  t he v i deot ape 

                                                 
2 The par t i es '  br i ef s r ai se a t hi r d i ssue:   Whet her  t he 

pol i ce dog was suf f i c i ent l y r el i abl e t hat  hi s per cei ved al er t  t o 
t he vehi c l e pr ov i ded pr obabl e cause t hat  t he vehi c l e cont ai ned 
dr ugs.   However ,  bot h Ar i as and t he St at e agr ee i n t he br i ef s 
t hey submi t t ed t o us t hat  t hi s i ssue was not  r ai sed bef or e t he 
c i r cui t  cour t ,  al t hough t he di ssent  at t empt s t o shi f t  t he 
r eader ' s f ocus t o t hi s ver y i ssue i n or der  t o suppor t  i t s  
di sagr eement  wi t h t he hol di ng of  t he maj or i t y opi ni on.   Whi l e we 
ar e vest ed wi t h t he aut hor i t y t o consi der  i ssues not  r ai sed 
bef or e t he c i r cui t  cour t ,  Count y of  Col umbi a v.  Byl ewski ,  94 
Wi s.  2d 153,  171- 72,  288 N. W. 2d 129 ( 1980) ,  we decl i ne t o do so 
her e.   The i ssue of  whet her  t he pol i ce dog was suf f i c i ent l y 
r el i abl e t o est abl i sh pr obabl e cause has f act ual  under pi nni ngs 
t hat  make i t  i nappr opr i at e f or  t hi s cour t  t o r esol ve dur i ng t hi s 
appeal .   See,  e. g. ,  Wur t z v.  Fl ei schman,  97 Wi s.  2d 100,  107 
n. 3,  293 N. W. 2d 155 ( 1980)  ( obser vi ng t hat  t he power  t o make 
f act ual  det er mi nat i ons i s r eser ved t o t he c i r cui t  cour t s and 
shoul d be exer ci sed by t hi s cour t  onl y under  " appr opr i at e 
pr ocedur es i n t he exer ci se of  i t s  const i t ut i onal  gr ant  of  
or i gi nal  j ur i sdi ct i on" ) .   At  t he c i r cui t  cour t ,  Renni e' s  
t est i mony t hat  D' Jango al er t ed t o dr ugs wi t hi n Schi l l i nger ' s 
vehi c l e came i n as uncont r over t ed evi dence.   Ar i as di d not  
chal l enge t he r el i abi l i t y  of  t he dog' s al er t .   The di ssent  
chooses t o omi t  t hi s par t  of  t he case' s hi st or y.  

I nst ead,  t he di ssent  devot es a l ar ge par t  of  i t s  opi ni on t o 
a l ong l ament  t hat  t he maj or i t y opi ni on does not  addr ess whet her  
t he dr ug- sni f f i ng dog act ual l y " al er t ed"  t o t he pr esence of  
dr ugs i n Megan Schi l l i nger ' s vehi c l e and i f  i t  di d,  whet her  t he 
dog' s al er t s wer e r el i abl e.   Di ssent ,  ¶¶63- 66.   We do not  
addr ess t hose i ssues because Ar i as never  pr esent ed t hem t o t he 
c i r cui t  cour t  and al so because t hi s mat t er  i s bef or e us on 
cer t i f i cat i on of  t wo i ssues:   ( 1)  " whet her ,  under  t he Wi sconsi n 
Const i t ut i on,  a dog sni f f  of  a st opped vehi c l e i s a ' sear ch' " ;  
and ( 2)  " whet her  t he vehi c l e st op was unr easonabl y pr ol onged i n 
dur at i on by t he of f i cer ' s cont r ol l ed subst ance i nvest i gat i on. "      
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shows t hat  t hi s  per i od was appr oxi mat el y one mi nut e 
and ei ght een seconds.  

¶3 We answer  bot h cer t i f i ed quest i ons i n t he negat i ve.   

Fi r st ,  we concl ude t hat  a dog sni f f  of  t he ext er i or  of  a vehi c l e 

l ocat ed i n a publ i c pl ace does not  const i t ut e a sear ch under  t he 

Wi sconsi n Const i t ut i on.   Second,  we concl ude t hat  Col by-

Abbot sf or d Pol i ce Depar t ment  Of f i cer  Br i an Renni e ( Renni e) ,  who 

per f or med a " cont r ol l ed subst ance i nvest i gat i on, "  di d not  

unr easonabl y pr ol ong hi s sei zur e of  Ar i as.   I n so concl udi ng,  we 

det er mi ne t hat  t he c i r cui t  cour t ' s  f i ndi ng t hat  t he dog sni f f  

pr ol onged t he det ent i on by " appr oxi mat el y 38 mi nut es"  i s c l ear l y  

er r oneous.   The gr eat  wei ght  and cl ear  pr eponder ance of  t he 

evi dence shows t hat  t he dog sni f f  pr ol onged t he det ent i on by no 

mor e t han 78 seconds.   Under  t he t ot al i t y of  t he c i r cumst ances 

her ei n pr esent ed,  t he 78 seconds dur i ng whi ch t he dog sni f f  

occur r ed i s a not  an unr easonabl e i ncr ement al  i nt r usi on upon 

Ar i as ' s l i ber t y .   Accor di ngl y,  t he dog sni f f  di d not  

unr easonabl y pr ol ong i n dur at i on t he cont r ol l ed subst ance 

i nvest i gat i on,  whi ch compor t ed wi t h t he Four t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on and wi t h Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on.   Ther ef or e,  we r ever se t he or der  of  t he 

c i r cui t  cour t  and r emand f or  f ur t her  pr oceedi ngs.   

I .   BACKGROUND 

¶4 On August  20,  2005,  Renni e,  accompani ed by hi s pol i ce 

dog,  D' Jango,  sat  i n hi s pol i ce cr ui ser  l ocat ed i n t he par ki ng 

l ot  of  a f l ower  shop,  r unni ng r adar  det ect i on on Hi ghway 13.   

Whi l e t her e,  he obser ved Ar i as exi t  a gr ocer y st or e wi t h t hr ee 
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12- packs of  beer  and pl ace t hem i n a vehi c l e he knew bel onged t o 

Megan Schi l l i nger  ( Schi l l i nger ) .   Fr om hi s acquai nt ance wi t h 

Schi l l i nger ,  Renni e knew her  t o be 17 year s of  age.   When 

Schi l l i nger  began dr i v i ng t he vehi c l e cont ai ni ng bot h t he beer  

and Ar i as,  Renni e st opped t hem because he bel i eved t hat  

Wi sconsi n l aw pr ohi bi t ed mi nor s f r om oper at i ng vehi c l es t hat  

cont ai n i nt oxi cant s. 3    

¶5 Renni e pul l ed Schi l l i nger  over  and cal l ed f or  back- up 

at  appr oxi mat el y 10: 45 p. m.   He appr oached t he car ;  expl ai ned t o 

Schi l l i nger  why he had st opped her ;  and t hen he t ook her  

dr i ver ' s l i cense back t o hi s squad car .   Though Renni e t est i f i ed 

at  t he pr el i mi nar y hear i ng t hat  at  t hi s poi nt  he r adi oed 

di spat ch t o r el ay Schi l l i nger ' s dr i ver ' s l i cense i nf or mat i on,  

t he St at e does not  chal l enge t he ci r cui t  cour t ' s  f i ndi ng t o t he 

cont r ar y:   t he c i r cui t  cour t  f ound t hat  Renni e di d not  r adi o i n 

Schi l l i nger ' s i nf or mat i on unt i l  11: 27 p. m.   Renni e t hen r et ur ned 

t o Schi l l i nger ' s vehi c l e,  wher e he admi ni st er ed a pr el i mi nar y 

br eat h t est  t o her  t o det er mi ne whet her  she had consumed 

al cohol .   The br eat h t est  r egi st er ed " zer o. "   Renni e t hen asked 

Schi l l i nger  i f  t her e wer e any dr ugs i n t he car .   Schi l l i nger  

r epl i ed " no. "   Renni e t hen asked Schi l l i nger  i f  she and Ar i as 

wer e " car r y i ng ar ound anyt hi ng wi t h [ t hem] . "   She agai n r epl i ed 

" no. "   At  t hi s  poi nt ,  Renni e r et ur ned t o hi s squad car  and 

r el eased D' Jango t o per f or m a sni f f  ar ound t he ext er i or  of  

                                                 
3 Wi sconsi n St at .  § 346. 93 pr ohi bi t s a mi nor  f r om dr i v i ng a 

vehi c l e t hat  cont ai ns i nt oxi cant s.  
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Schi l l i nger ' s vehi c l e.   The St at e concedes t hat  Renni e di d not  

have a r easonabl e suspi c i on of  dr ug act i v i t y pr i or  t o t he dog 

sni f f .  

¶6 The sur vei l l ance vi deo t aken f r om Renni e' s squad car  

capt ur es t he act i v i t y of  D' Jango,  who al er t s by s i t t i ng,  whi ch 

i s cal l ed a " pass hol der . "   D' Jango appear s on t he vi deo 

accompani ed by Renni e.   D' Jango pr oceeds t o t he passenger  s i de 

of  t he car ,  wher e he si t s and bar ks.   D' Jango t hen get s up and 

j ogs t o t he dr i ver ' s s i de of  t he car ,  wher e he al so s i t s and 

bar ks.   The t i me t hat  el apsed f r om Renni e' s quest i on about  dr ugs 

t o t he compl et i on of  D' Jango' s sni f f  was one mi nut e and 18 

seconds.   D' Jango' s sni f f  concl uded f our  mi nut es and t en seconds 

af t er  Renni e st opped Schi l l i nger ' s vehi c l e.    

¶7 As a r esul t  of  what  he per cei ved as D' Jango' s posi t i ve 

al er t  on t he vehi c l e,  Renni e i nst r uct ed Ar i as t o exi t  t he 

vehi c l e and per f or med a " pat - down"  sear ch of  hi m.   Af t er  

sear chi ng Ar i as,  Renni e i nst r uct ed Schi l l i nger  t o exi t  t he 

vehi c l e,  and he per f or med a " pat - down"  sear ch of  her .   He t hen 

pr oceeded t o sear ch Schi l l i nger ' s car .  

¶8 I nsi de t he car ,  Renni e f ound a pl ast i c bag cont ai ni ng 

a powder y subst ance t hat  Ar i as i dent i f i ed as " coke"  st uck 

bet ween t he f r ont  seat s.   Renni e al so f ound a swi t chbl ade kni f e 

t hat  " popped out "  when he pl aced hi s wei ght  on t he f r ont  seat .   

Bot h i t ems bel onged t o Ar i as.   

¶9 Of f i cer  Jason Bauer ,  who ar r i ved on t he scene i n 

r esponse t o Renni e' s cal l  f or  back- up,  handcuf f ed Ar i as and 

sear ched hi m agai n,  f or  t he of f i cer s '  saf et y.   Renni e pl aced 
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Ar i as i n hi s squad car ,  r emoved t he beer  f r om Schi l l i nger ' s car  

and t ol d her  t hat  she was f r ee t o l eave.   The det ai nment  

concl uded at  appr oxi mat el y 11: 27 p. m.   

¶10 Renni e di d not  i ssue Schi l l i nger  a c i t at i on f or  

t r anspor t i ng i nt oxi cant s as a mi nor  unt i l  t he next  day.   Renni e 

st at ed t hat  he had dr ug evi dence i n hi s squad car  t hat  he want ed 

t o del i ver  t o t he pol i ce st at i on and t hat  t he encount er  had l ed 

hi m t o concl ude t hat  he " had a bi gger  concer n wi t h [ Ar i as] "  t han 

i n i mmedi at el y i ssui ng a t i cket  t o Schi l l i nger .    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶11 " Whet her  pol i ce conduct  const i t ut es a ' sear ch'  wi t hi n 

t he meani ng of  t he [ Wi sconsi n Const i t ut i on]  i s  a quest i on of  

l aw"  subj ect  t o our  i ndependent  r evi ew.   St at e v.  Mi l l er ,  2002 

WI  App 150,  ¶5,  256 Wi s.  2d 80,  647 N. W. 2d 348.   " The quest i on 

[ of ]  whet her  pol i ce conduct  v i ol at ed t he const i t ut i onal  

guar ant ee agai nst  unr easonabl e sear ches and sei zur es i s a 

quest i on of  const i t ut i onal  f act "  t hat  we al so r evi ew 

i ndependent l y.   St at e v.  Gr i f f i t h,  2000 WI  72,  ¶23,  236 Wi s.  2d 

48,  613 N. W. 2d 72.  

¶12 Upon r evi ew of  an or der  gr ant i ng a mot i on t o suppr ess 

evi dence,  we uphol d t he c i r cui t  cour t ' s  f i ndi ngs of  hi st or i c  

f act  unl ess t hey ar e c l ear l y er r oneous.   St at e v .  Font e,  2005 WI  

77,  ¶11,  281 Wi s.  2d 654,  698 N. W. 2d 594.   A f i ndi ng i s c l ear l y 

er r oneous i f  " i t  i s  agai nst  t he gr eat  wei ght  and cl ear  

pr eponder ance of  t he evi dence. "   St at e v.  Sykes,  2005 WI  48,  ¶21 
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n. 7,  279 Wi s.  2d 742,  695 N. W. 2d 277 ( quot i ng St at e v.  

Toml i nson,  2002 WI  91,  ¶36,  254 Wi s.  2d 502,  648 N. W. 2d 367) .    

B.  Sear ch 

¶13 Ar i as asks us t o concl ude t hat  t he dog sni f f  of  t he 

ext er i or  of  Schi l l i nger ' s vehi c l e was a sear ch wi t hi n t he 

meani ng of  Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 

and t hat  t he of f i cer  l acked r easonabl e suspi c i on t o conduct  such 

a sear ch.   Ar t i c l e I ,  Sect i on 11 i s t he st at e anal ogue t o t he 

Four t h Amendment  and pr ot ect s per sons agai nst  unr easonabl e 

sear ches and sei zur es. 4 

¶14 The Uni t ed St at es Supr eme Cour t  has det er mi ned t hat  a 

dog sni f f  of  t he ext er i or  of  a vehi c l e i s not  a sear ch wi t hi n 

t he meani ng of  t he Four t h Amendment .   I l l i noi s v.  Cabal l es,  543 

U. S.  405,  410 ( 2005) ;  see al so Uni t ed St at es v.  Pl ace,  462 U. S.  

696,  707 ( 1983) .   The Supr eme Cour t  f i r st  announced t hat  a dog 

sni f f  i s  not  a sear ch i n Pl ace.   I d.   Ther e,  t he def endant  

ar oused t he suspi c i on of  l aw enf or cement  of f i cer s at  Mi ami  

I nt er nat i onal  Ai r por t ,  who r el ayed t hei r  suspi c i on t o l aw 

enf or cement  of f i cer s i n New Yor k,  t he def endant ' s dest i nat i on.   

Pl ace,  462 U. S.  at  698.   Agent s of  t he Dr ug Enf or cement  Agency 

                                                 
4 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:    

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed;  and no war r ant  shal l  i ssue but  upon pr obabl e 
cause,  suppor t ed by oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched and 
t he per sons or  t hi ngs t o be sei zed.  
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sei zed t he def endant ' s l uggage af t er  he ar r i ved at  LaGuar di a 

Ai r por t  and det ai ned i t  f or  90 mi nut es so t hat  a nar cot i cs 

det ect i on dog coul d sur vey i t .   I d.  at  698- 99.   The dog sni f f ed 

t he def endant ' s l uggage and s i gnal ed t hat  one of  hi s bags 

cont ai ned dr ugs.   I d.  at  699.   The of f i cer s  t hen secur ed a 

sear ch war r ant  and f ound cocai ne i nsi de t he bag t o whi ch t he dog 

had al er t ed.   I d.  

¶15 Al t hough t he Supr eme Cour t  r ul ed t hat  t he 90- mi nut e 

i nt er l ude bet ween t he det ent i on of  t he l uggage and t he dog sni f f  

was an unr easonabl y l ong sei zur e war r ant i ng suppr essi on of  t he 

cocai ne,  t he Cour t  al so concl uded t hat  t he dog sni f f  di d not  

const i t ut e a sear ch.   I d.  at  707.   The Cour t  r easoned t hat  a dog 

sni f f  " di scl oses onl y t he pr esence or  absence of  nar cot i cs"  and,  

accor di ngl y,  pr ovi des di st i nct  l i mi t s on l awf ul  pr i vat e 

i nt er est s t hat  can be r eveal ed t hr ough a sni f f .   I d.   

¶16 Pl ace' s concl usi on t hat  a dog sni f f  i s  not  a sear ch 

wi t hi n t he meani ng of  t he Four t h Amendment  was r ei nf or ced by 

Cabal l es.   I n Cabal l es,  t he def endant  was st opped f or  speedi ng 

and,  whi l e t he det ai ni ng of f i cer  i ssued a t i cket  f or  t hat  

of f ense,  anot her  of f i cer  who ar r i ved at  t he scene separ at el y 

per mi t t ed hi s dog t o canvass t he ext er i or  of  t he def endant ' s 

car .   Cabal l es,  543 U. S.  at  406.   The dog al er t ed t o t he t r unk,  

and t he of f i cer s  f ound mar i j uana i nsi de.   I d.   The Supr eme Cour t  

concl uded t hat ,  because t he dr i ver  was l awf ul l y sei zed f or  a 

t r af f i c  v i ol at i on,  and because a dog sni f f  of  t he ext er i or  of  a 

vehi c l e di d not  const i t ut e a sear ch,  t he i nt r usi on of  t he dog 
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sni f f  di d not  " r i se t o t he l evel  of  a const i t ut i onal l y 

cogni zabl e i nf r i ngement . "   I d.  at  409.  

¶17 Wi sconsi n cour t s have al so addr essed t he quest i on of  

whet her  a dog sni f f  const i t ut es a sear ch.   The cour t  of  appeal s,  

i n Mi l l er ,  phr ased t he quest i on pr esent ed as whet her  t he " use of  

a dr ug- sni f f i ng dog t o det ect  t he pr esence of  mar i j uana i nsi de 

Mi l l er ' s car  v i ol at ed her  r i ght s under  t he Four t h Amendment  t o 

t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on. "   Mi l l er ,  256 Wi s.  2d 80,  ¶5.    

¶18 I n Mi l l er ,  t he use of  a dog sni f f  of  t he ext er i or  of  a 

vehi c l e f ol l owed t he execut i on of  a sear ch war r ant  f or  a 

r esi dence wher e pol i ce of f i cer s had f ound mar i j uana.   I d. ,  ¶2.   

Subsequent  t o t he sear ch of  t he r esi dence,  t he of f i cer s checked 

t he car s l ocat ed near by on t he st r eet ,  wi t h t he assi st ance of  a 

nar cot i cs det ect i ng dog.   I d. ,  ¶3.   The dog al er t ed t hr ee t i mes 

t o a par t i cul ar  car ,  and t he of f i cer s f ound mar i j uana i n t he 

car .   I d.   I n uphol di ng t he ci r cui t  cour t ' s  deni al  of  t he 

def endant ' s mot i on t o suppr ess,  t he cour t  of  appeal s concl uded 

t hat  dog sni f f s  ar e not  sear ches under  t he Four t h Amendment .   

I d. ,  ¶¶4,  9.   However ,  t he cour t  di d not  separ at el y anal yze t he 

i ssue under  Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on,  

and i t s act ual  hol di ng addr esses onl y t he Four t h Amendment .   

I d. ,  ¶10.   Ther ef or e,  whet her  a dog sni f f  i s a sear ch under  

Ar t i c l e I ,  Sect i on 11 r emai ned an open quest i on.    

¶19 Gener al l y,  we have i nt er pr et ed pr ovi s i ons of  t he 

Wi sconsi n Const i t ut i on consi st ent  wi t h t he Uni t ed St at es Supr eme 

Cour t ' s  i nt er pr et at i on of  t hei r  count er par t s i n t he f eder al  
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const i t ut i on.   St at e v.  Jenni ngs,  2002 WI  44,  ¶39,  252 Wi s.  2d 

228,  647 N. W. 2d 142.   However ,  on occasi on,  we have i nt er pr et ed 

a pr ovi s i on i n t he Wi sconsi n Const i t ut i on mor e br oadl y t han t he 

Uni t ed St at es Supr eme Cour t  has i nt er pr et ed a par al l el  pr ovi s i on 

i n t he Uni t ed St at es Const i t ut i on.   St at e v.  Knapp,  2005 WI  127,  

¶56,  285 Wi s.  2d 86,  700 N. W. 2d 899 ( i nt er pr et i ng Ar t i c l e I ,  § 8 

mor e br oadl y t han t he Uni t ed St at es Supr eme Cour t  has 

i nt er pr et ed t he Fi f t h Amendment ) ;  St at e v.  Dubose,  2005 WI  126,  

¶45,  285 Wi s.  2d 143,  699 N. W. 2d 582 ( al so i nt er pr et i ng Ar t i c l e 

I ,  § 8 of  t he Wi sconsi n Const i t ut i on mor e br oadl y t han t he Fi f t h 

Amendment ) .   

¶20 Hi st or i cal l y,  we have i nt er pr et ed Ar t i c l e I ,  Sect i on 

11 of  t he Wi sconsi n Const i t ut i on i n accor d wi t h t he Supr eme 

Cour t ' s  i nt er pr et at i on of  t he Four t h Amendment .   See,  e. g. ,  

St at e v.  Mal one,  2004 WI  108,  ¶15,  274 Wi s.  2d 540,  683 N. W. 2d 

1;  St at e v.  Guzman,  166 Wi s.  2d 577,  586- 87,  480 N. W. 2d 446 

( 1992) ;  St at e v.  Wi l l i ams,  47 Wi s.  2d 242,  249,  177 N. W. 2d 611 

( 1970) .   Our  coor di nat i on of  Ar t i c l e I ,  § 11 wi t h t he Supr eme 

Cour t ' s  Four t h Amendment  j ur i spr udence began l ong bef or e we wer e 

r equi r ed t o f ol l ow t he Supr eme Cour t ' s  Four t h Amendment  

j ur i spr udence by i t s deci s i on i n Mapp v.  Ohi o,  367 U. S.  643 

( 1961) .   For  exampl e,  i n Hoyer  v.  St at e,  180 Wi s.  407,  193 N. W.  

89 ( 1923) ,  we excl uded evi dence t hat  was obt ai ned i n v i ol at i on 

of  Hoyer ' s const i t ut i onal  r i ght s under  Ar t i c l e I ,  § 11 of  t he 

Wi sconsi n Const i t ut i on,  an i nt er pr et at i on consi st ent  wi t h t he 

Uni t ed St at es Supr eme Cour t ' s  use of  t he excl usi onar y r ul e under  

t he Four t h Amendment .   Hoyer ,  180 Wi s.  at  412 ( c i t i ng Amos v.  
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Uni t ed St at es,  255 U. S.  313 ( 1921) ) .   St at e v.  Eason,  2001 WI  

98,  245 Wi s.  2d 206,  629 N. W. 2d 625,  r epr esent s t he onl y t i me we 

have depar t ed f r om t he Supr eme Cour t ' s  const r uct i on of  t he 

Four t h Amendment  i n our  i nt er pr et at i on of  Ar t i c l e I ,  Sect i on 11. 5   

¶21 Ther e ar e sound pol i cy r easons f or  t hi s consi st ency i n 

our  j ur i spr udence.   By f ol l owi ng t he Supr eme Cour t ' s  Four t h 

Amendment  j ur i spr udence i n i nt er pr et i ng Ar t i c l e I ,  Sect i on 11,  

we i mpar t  cer t ai nt y about  what  t he l aw r equi r es f or  t hose who 

wi l l  appl y our  deci s i ons wi t h r espect  t o sear ches and sei zur es,  

and we pr ovi de di st i nct  par amet er s t o t hose who must  enf or ce t he 

l aw whi l e mai nt ai ni ng t he const i t ut i onal l y pr ot ect ed r i ght s of  

t he peopl e.   Ther ef or e,  wer e we t o concl ude t hat  a dog sni f f  of  

t he ext er i or  of  a vehi c l e i n a publ i c pl ace const i t ut es a sear ch 

under  Ar t i c l e I ,  Sect i on 11,  we woul d be under t aki ng a 

s i gni f i cant  depar t ur e f r om t he Supr eme Cour t ' s  Four t h Amendment  

                                                 
5 I n St at e v.  Eason,  2001 WI  98,  245 Wi s.  2d 206,  629 N. W. 2d 

625,  we exami ned whet her  t he evi dence pr esent ed t o t he 
magi st r at e was suf f i c i ent  t o i ssue a no- knock sear ch war r ant .   
I d. ,  ¶1.   Af t er  we concl uded t hat  t he evi dence was not  
suf f i c i ent ,  we addr essed whet her  a good f ai t h except i on shoul d 
be appl i ed t o t he of f i cer s '  conduct  i n execut i ng t he war r ant .   
I d. ,  ¶3.   I n concl udi ng t hat  a good f ai t h except i on coul d be 
shown i f  t he St at e pr oved t he of f i cer s r easonabl y r el i ed upon 
t he war r ant ,  we hel d t hat  " [ t ] he bur den i s upon t he St at e t o 
al so show t hat  t he pr ocess used i n obt ai ni ng t he sear ch war r ant  
i ncl uded a s i gni f i cant  i nvest i gat i on and a r evi ew by ei t her  a 
pol i ce of f i cer  t r ai ned and knowl edgeabl e i n t he r equi r ement s of  
pr obabl e cause and r easonabl e suspi c i on,  or  a knowl edgeabl e 
gover nment  at t or ney. "   I d.   Whi l e we expl ai ned t hat  such a 
pr ocess was f ol l owed,  al t hough not  over t l y st at ed i n Uni t ed 
St at es v.  Leon,  468 U. S.  897 ( 1984) ,  we speci f i cal l y r equi r ed i t  
t o sat i sf y Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   
Eason,  245 Wi s.  2d 206,  ¶63.    
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j ur i spr udence i n i nt er pr et i ng t he r i ght  t o be f r ee of  

unr easonabl e sear ches under  t he Wi sconsi n Const i t ut i on.    

¶22 We ar e unwi l l i ng t o under t ake such a depar t ur e her e.   

Fi r st ,  we not e t hat  t her e i s  no const i t ut i onal l y pr ot ect ed 

i nt er est  i n possessi ng cont r aband under  t he Uni t ed St at es 

Const i t ut i on,  Uni t ed St at es v.  Jacobsen,  466 U. S.  109,  123 

( 1984) ,  nor  i s t her e a const i t ut i onal l y pr ot ect ed i nt er est  i n 

possessi ng cont r aband under  t he Wi sconsi n Const i t ut i on.   

Mor eover ,  t he occupant  of  a vehi c l e has no r easonabl e 

expect at i on of  pr i vacy i n t he ai r  space sur r oundi ng a vehi c l e 

t hat  he i s occupyi ng i n a publ i c pl ace.   St at e v.  Gar ci a,  195 

Wi s.  2d 68,  74- 75,  535 N. W. 2d 124 ( Ct .  App.  1995) .   

¶23 Second,  a dog sni f f  i s  much l ess i nt r usi ve t han 

act i v i t i es t hat  have been hel d t o be sear ches.   Pl ace,  462 U. S.  

at  707.   When a dog sni f f s ar ound t he per i met er  of  a vehi c l e,  

t he occupant  of  t he vehi c l e i s not  subj ect ed t o t he embar r assi ng 

di scl osur e or  i nconveni ence t hat  a sear ch of t en ent ai l s.   I d.   

The dog sni f f  r eveal s onl y t he pr esence or  absence of  nar cot i cs,  

a cont r aband i t em.   I d.   I ndeed,  a dog sni f f  i s  uni que as a 

means of  det ect i on because,  as t he Supr eme Cour t  has obser ved,  a 

dog sni f f  gi ves l i mi t ed i nf or mat i on t hat  i s r el evant  onl y t o 

cont r aband f or  whi ch t her e i s no const i t ut i onal  pr ot ect i on.   I d.  

¶24 Ar i as asser t s const i t ut i onal  pr ot ect i on f or  a pl ace,  

t he ar ea sur r oundi ng t he out si de of  Schi l l i nger ' s vehi c l e.   

However ,  t he pr oscr i pt i on agai nst  unr easonabl e sear ches 

cont ai ned wi t hi n Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on i s meant  t o pr ot ect  peopl e,  not  t hi ngs or  pl aces,  
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asi de f r om t hei r  r el at i onshi ps t o peopl e af f ect ed by gover nment  

act i on.   See Kat z v.  Uni t ed St at es,  389 U. S.  347,  351 ( 1967) ;  

Gar ci a,  195 Wi s.  2d at  74.   The pr ot ect i on af f or ded t o peopl e i n 

r el at i on t o t hi ngs and pl aces i s t he expect at i on t hat  peopl e 

wi l l  be f r ee f r om gover nment  i nt r usi on i nt o pl aces or  t hi ngs i n 

whi ch a per son has a r easonabl e expect at i on of  pr i vacy.   See 

Kat z,  389 U. S.  at  351- 52;  St at e v.  Br uski ,  2007 WI  25,  ¶¶23- 24,  

299 Wi s.  2d 177,  727 N. W. 2d 503.   As t he cour t  of  appeal s has 

expl ai ned,  t he occupant  of  an aut o par ked i n a publ i c pl ace 

cannot  cont end t hat  he has a r easonabl e expect at i on of  pr i vacy 

i n t he ai r  space ar ound t he ext er i or  of  t he vehi c l e.   Gar ci a,  

195 Wi s.  2d at  74.   Accor di ngl y,  because of  t he l i mi t ed 

i nt r usi on r esul t i ng f r om a dog sni f f  f or  nar cot i cs and t he 

per sonal  i nt er est s t hat  Ar t i c l e I ,  Sect i on 11 wer e meant  t o 

pr ot ect ,  we concl ude t hat  a dog sni f f  ar ound t he out si de 

per i met er  of  a vehi c l e l ocat ed i n a publ i c pl ace i s not  a sear ch 

under  t he Wi sconsi n Const i t ut i on. 6 

                                                 
6 Ar i as al so cont ends t hat  a dog sni f f  i s  a sear ch under  t he 

Wi sconsi n Const i t ut i on because dogs ar e " ani mat e cr eat ur es pr one 
t o weakness and er r or . "   He t hen ar gues t hat  t hei r  f al l i bi l i t y  
causes dog sni f f s t o be sear ches,  and t her ef or e,  t hey cannot  be 
empl oyed wi t hout  r easonabl e suspi c i on.   We r ej ect  t hi s ar gument  
f or  at  l east  t wo r easons:   Fi r st ,  t he r el i abi l i t y  of  a dog sni f f  
does not  bear  on whet her  i t  i s  a sear ch,  but  on whet her  i t  
shoul d be empl oyed by l aw enf or cement  i n cr i me det ect i on under  
any ci r cumst ance.   Second,  i f  a dog sni f f  wer e hel d t o be a 
sear ch and t he of f i cer  coul d empl oy i t  i f  he had r easonabl e 
suspi c i on of  dr ug act i v i t y,  t hat  r easonabl e suspi c i on woul d not  
cause t he dog sni f f  t o become mor e r el i abl e.  
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C.  Sei zur e 

¶25 The next  quest i on we must  addr ess i s whet her  

conduct i ng t he dog sni f f  unr easonabl y pr ol onged Ar i as ' s sei zur e.   

As we expl ai ned above,  t he f eder al  and st at e const i t ut i ons 

pr ot ect  per sons agai nst  unr easonabl e sear ches and sei zur es.   

U. S.  Const .  amend.  I V. ;  Wi s.  Const .  ar t .  I ,  § 11.   Al t hough our  

l egal  l exi con of t en pr esent s " sear ches and sei zur es"  as an 

i nsepar abl e t andem,  t he t wo ar e const i t ut i onal l y and 

anal yt i cal l y di st i nct .   We have set  out  t he par amet er s of  a 

" sear ch"  under  t he f eder al  and st at e const i t ut i ons as t hey 

r el at e t o a dog sni f f .   A sei zur e di f f er s f r om a sear ch,  as i t  

" depr i ves t he i ndi v i dual  of  domi ni on over  hi s or  her  per son or  

pr oper t y. "   Hor t on v.  Cal i f or ni a,  496 U. S.  128,  133 ( 1990) .    

1.  Dur at i on of  t he dog sni f f  

¶26 Bef or e di scussi ng t he gener al  l egal  pr i nci pl es t hat  

may be appl i ed,  or  t he par t i es '  posi t i ons i n r egar d t o whet her  

t he det ent i on sat i sf i es t he const i t ut i onal  st andar d of  

r easonabl eness,  we must  f i r st  r esol ve one pr edi cat e i ssue:   By 

how much t i me di d t he dog sni f f  ext end t he t r af f i c  st op?  Ar i as 

cont ends t hat  t he c i r cui t  cour t ' s  concl usi on t hat  D' Jango' s 

sni f f  pr ol onged t he st op by " appr oxi mat el y 38 mi nut es"  i s not  

c l ear l y er r oneous;  and t her ef or e,  t he dog sni f f  unr easonabl y 

pr ol onged hi s sei zur e.   I n cont r ast ,  t he St at e ar gues t hat  t he 

c i r cui t  cour t ' s  f i ndi ng wi t h r egar d t o t he ext ensi on of  t he st op 

i s c l ear l y er r oneous.   The St at e mai nt ai ns t hat  i t  was not  t he 

dog sni f f  t hat  ext ended t he st op,  but  r at her  t he " pr obabl e cause 

of  dr ug act i v i t y , "  whi ch t he dog sni f f  gener at ed,  t hat  ext ended 
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t he st op.   Accor di ngl y,  t he St at e cont ends t hat  t he act ual  t i me 

spent  on t he dog sni f f  i s  78 seconds,  because t hat  i s t he t i me 

t hat  el apsed bet ween Renni e' s quest i on t o Schi l l i nger  about  

whet her  t he car  cont ai ned dr ugs and t he concl usi on of  D' Jango' s 

sni f f .   The St at e suppor t s i t s cont ent i on t hat  t he 78 seconds i s  

t he pr oper  f ocus by emphasi z i ng t hat  t he cour t  of  appeal s,  i n 

cer t i f y i ng t he case,  i dent i f i ed 78 seconds as t he t i me f or  us t o 

consi der .     

¶27 The ci r cui t  cour t ' s  f i ndi ng t hat  t he dog sni f f  

pr ol onged Schi l l i nger  and Ar i as ' s det ent i on by " appr oxi mat el y 38 

mi nut es"  i s c l ear l y er r oneous.   Thi r t y- ei ght  mi nut es was t he 

appr oxi mat e amount  of  t i me t hat  el apsed f r om t he concl usi on of  

D' Jango' s sni f f  t o Ar i as ' s ar r est .   We concl ude t hat  i t  i s  

agai nst  t he gr eat  wei ght  and cl ear  pr eponder ance of  t he evi dence 

t o f i nd,  as i t  appear s t he c i r cui t  cour t  di d,  t hat  t he 38- mi nut e 

i nt er val  i s  at t r i but abl e t o t he t i me i t  t ook t o compl et e t he dog 

sni f f .   The 38 mi nut es t hat  Schi l l i nger  and Ar i as wer e det ai ned 

f ol l owi ng t he dog sni f f  was occupi ed by Renni e' s sear ch of  t he 

vehi c l e,  hi s pat - down sear ches of  Ar i as and Schi l l i nger  and t he 

act i v i t i es f l owi ng f r om t he vehi c l e sear ch.   I t  was t hose 

act i v i t i es,  not  t he dog sni f f ,  t hat  ext ended t he det ent i on by 

" appr oxi mat el y 38 mi nut es. "    

¶28 For  exampl e,  when Renni e saw t hat  D' Jango had al er t ed 

t o Schi l l i nger ' s vehi c l e,  he concl uded t hat  he had pr obabl e 

cause t o sear ch t he vehi c l e and i t s occupant s. 7  Renni e f i r st  
                                                 

7 We do not  det er mi ne her e whet her  Renni e' s assessment  t hat  
D' Jango' s al er t  pr ovi ded pr obabl e cause was accur at e.      
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i nst r uct ed Ar i as t o exi t  t he vehi c l e,  and t hen he conduct ed a 

" pat - down"  sear ch of  Ar i as.   He appl i ed t he same pr ocess wi t h 

Schi l l i nger .   He t hen sear ched t he vehi c l e,  f i ndi ng cocai ne and 

a swi t chbl ade kni f e i nsi de.   The di scover y of  cont r aband 

pr eci pi t at ed Ar i as ' s ar r est .   I t  i s  t hese act i v i t i es,  not  t he 

dog sni f f ,  t hat  occupi ed t he l at t er  38 mi nut es of  t he 

det ai nment . 8  Accor di ngl y,  i t  was cl ear l y er r oneous f or  t he 

c i r cui t  cour t  t o f i nd t hat  t he dog sni f f  pr ol onged t he det ent i on 

by 38 mi nut es.   Ther ef or e,  we consi der  t he 78- second ext ensi on 

of  Ar i as ' s det ent i on i n deci di ng whet her  Renni e' s " cont r ol l ed 

subst ance i nvest i gat i on"  was r easonabl e under  al l  t he 

c i r cumst ances.   Ter r y,  392 U. S.  at  19;  Gr i f f i t h,  236 Wi s.  2d 48,  

¶38.   

2.  Gener al  pr i nci pl es 

¶29 As expl ai ned above,  t hi s const i t ut i onal  chal l enge 

ar i ses i n t he cour se of  a t r af f i c  st op.   Because a t r af f i c  st op 

                                                 
8 The di ssent  devot es consi der abl e ener gy t o pr ot est i ng our  

concl usi on t hat  t he dog sni f f  di d not  pr ol ong t he det ent i on by 
38 mi nut es.   However ,  t he par t i es agr ee t hat  t he dog sni f f  
i t sel f  occupi ed onl y 78 seconds.   Once Renni e det er mi ned t hat  
D' Jango al er t ed t o Schi l l i nger ' s car ,  he engaged i n t he 
act i v i t i es r ecount ed above t hat  r el at ed t o hi s i nvest i gat i on of  
whet her  dr ugs wer e l ocat ed i n t he car .   The ci r cui t  cour t  
conf i r med t hat  t he i ssue t o be addr essed was whet her  t he t i me 
t aken by t he dog sni f f ,  i t sel f ,  was l awf ul .   I n f r ami ng t he 
i ssue t hat  t he cour t  bel i eved Ar i as was aski ng i t  t o addr ess,  
t he cour t  sai d,  " you' r e concer ned,  pot ent i al  poi nt s of  
cont ent i on and ar gument  i s t hat  t hat  i ni t i al  st op was ext ended 
beyond what  woul d nor mal l y be r equi r ed f or  t hat  st op t o al l ow a 
dog sni f f  s l ash sear ch t o t ake pl ace.   And t hat  i s your  
concer n. "   To whi ch Ar i as ' s l awyer  r esponded,  " That  i s cor r ect ,  
Your  Honor . "   
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depr i ves a det ai ned i ndi v i dual  of  domi ni on over  hi s or  her  

per son and vehi c l e,  a t r af f i c  st op i s a sei zur e.   See Del awar e 

v.  Pr ouse,  440 U. S.  648,  653 ( 1979) ;  Mal one,  274 Wi s.  2d 540,  

¶24.   Al t hough i t  i s  uni ver sal l y accept ed t hat  a t r af f i c  st op 

const i t ut es a sei zur e,  cour t s di sagr ee over  what  l evel  of  pr oof  

i s necessar y t o suppor t  a t r af f i c  st op.   Some cour t s,  f or  

exampl e,  t he Supr eme Cour t  i n Knowl es v.  I owa,  525 U. S.  113 

( 1998) ,  and t hi s cour t  i n Mal one,  have concl uded t hat  a t r af f i c  

st op i s an i nvest i gat i ve det ent i on.   I nvest i gat i ve det ent i ons,  

r ef er r ed t o as " Ter r y- st ops, "  ar e anal yzed under  a t wo- par t  

i nqui r y t o det er mi ne whet her  t hey pass const i t ut i onal  must er .   

Ter r y v.  Ohi o,  392 U. S.  1,  19- 20 ( 1968) ;  Gr i f f i t h,  236 Wi s.  2d 

48,  ¶26.   

¶30 Fi r st ,  cour t s det er mi ne whet her  t he sei zur e was 

j ust i f i ed at  i t s  i ncept i on.   Ter r y,  392 U. S.  at  19- 20.   Second,  

cour t s det er mi ne whet her  an of f i cer ' s act i on " was r easonabl y 

r el at ed i n scope t o t he c i r cumst ances whi ch j ust i f i ed t he 

i nt er f er ence i n t he f i r st  pl ace. "   I d.  at  20.   Ter r y expl ai ned 

t hat  i n or der  f or  a sear ch t o be r easonabl e,  " [ t ] he scope of  t he 

sear ch must  ' be st r i ct l y t i ed t o and j ust i f i ed by'  t he 

c i r cumst ances whi ch r ender ed [ t he sear ch' s]  i ni t i at i on 

per mi ssi bl e. "   I d.  at  19 ( c i t at i on omi t t ed) .   The Uni t ed St at es 

Supr eme Cour t  i n Ter r y r easoned t hat  " [ t ] he sol e j ust i f i cat i on 

of  t he sear ch i n t he pr esent  s i t uat i on i s t he pr ot ect i on of  t he 

pol i ce of f i cer  and ot her s near by,  and [ t he sear ch]  must  

t her ef or e be conf i ned i n scope t o an i nt r usi on r easonabl y 

desi gned t o di scover  .  .  .  i nst r ument s f or  t he assaul t  of  t he 
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pol i ce of f i cer . "   I d.  at  29.   The t er m " t he scope of "  was not  

def i ned sol el y wi t h r el at i on t o t he pur pose f or  whi ch t he st op 

was made,  but  r at her ,  al so wi t h r el at i on t o t he publ i c i nt er est  

of  pr ot ect i ng t he per sonal  saf et y of  t he of f i cer  and ot her s,  

wi t hi n t he par amet er s of  t he det ai nee' s Four t h Amendment  r i ght s.   

I d. ;  see al so Mar yl and v.  Wi l son,  519 U. S.  48,  411- 12 ( 1997) ; 9 

Gr i f f i t h,  236 Wi s.  2d 48,  ¶38.   

¶31 Di f f er ent  const i t ut i onal  i nt er est s ar e af f ect ed by a 

sear ch, 10 as compar ed wi t h t he i nt er est s af f ect ed by a sei zur e. 11  

See,  e. g. ,  Gr i f f i t h,  236 Wi s.  2d 48,  ¶¶26- 27.   We not e t hat  when 

" t he scope of "  a sear ch i s r evi ewed,  t he f ocus i s on wher e and 

                                                 
9 As t he Supr eme Cour t  has expl ai ned,  t he " t ouchst one of  our  

anal ysi s"  i s t he " r easonabl eness i n al l  t he c i r cumst ances of  t he 
par t i cul ar  gover nment al  i nvasi on. "   Mar yl and v.  Wi l son,  519 U. S.  
408,  411 ( 1997) .   " [ R] easonabl eness ' depends on a bal ance 
bet ween t he publ i c i nt er est  and t he i ndi v i dual ' s r i ght  t o 
per sonal  secur i t y f r ee f r om ar bi t r ar y i nt er f er ence by l aw 
of f i cer s. ' "   I d.  ( c i t at i ons omi t t ed) .  

10 Sear ches af f ect  pr i vacy i nt er est s,  such as bodi l y 
i nt egr i t y and t hose pl aces t hat  a per son has r eser ved f or  hi s or  
her  i ndi v i dual  use.   See Kat z v.  Uni t ed St at es,  389 U. S.  347,  
361 ( 1967)  ( Mr .  Just i ce Har l an,  concur r i ng) .    

11 Sei zur es af f ect  per sonal  l i ber t y i nt er est s such as t he 
f r eedom of  movement  and t he possessi on of  one' s pr oper t y.   See 
Del awar e v.  Pr ouse,  440 U. S.  648,  657 ( 1979) .    
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how t he sear ch was conduct ed. 12  See Ter r y,  392 U. S.  at  19.   

Wher e and how t he sear ch was conduct ed ar e i mpor t ant  f act or s by 

whi ch t o j udge t he i nvasi veness of  a sear ch because t he 

const i t ut i onal  r i ght  af f ect ed by a sear ch i s t he pr i vacy 

i nt er est s of  t he per son sear ched.   Kat z,  389 U. S.  at  361 ( Mr .  

Just i ce Har l an,  concur r i ng) .    

¶32 By cont r ast ,  when a sei zur e t hat  was l awf ul  at  i t s  

i ncept i on and does not  encompass an ar r est  i s  r evi ewed,  t he 

scope of  t he cont i nued i nvest i gat i ve det ent i on i s exami ned t o 

det er mi ne whet her  i t  l ast ed " no l onger  t han i s necessar y t o 

ef f ect uat e t he pur pose of  t he st op, "   Fl or i da v.  Royer ,  460 U. S.  

491,  500 ( 1983) ,  and whet her  t he i nvest i gat i ve means used i n t he 

cont i nued sei zur e ar e " t he l east  i nt r usi ve means r easonabl y 

                                                 
12 Ter r y expl ai ns:   " Thi s Cour t  has hel d i n t he past  t hat  a 

sear ch whi ch i s r easonabl e at  i t s  i ncept i on may vi ol at e t he 
Four t h Amendment  by v i r t ue of  i t s  i nt ol er abl e i nt ensi t y and 
scope. "   Ter r y,  392 U. S.  1,  17- 18 ( 1968) .   And f ur t her :   " The 
scope of  t he sear ch must  ' be st r i ct l y t i ed t o and j ust i f i ed by'  
t he c i r cumst ances whi ch r ender ed i t s i ni t i at i on per mi ssi bl e. "   
I d.  at  19.   And f ur t her :   " [ The]  sounder  cour se i s t o .  .  .  make 
t he scope of  t he par t i cul ar  i nt r usi on,  i n l i ght  of  al l  t he 
exi genci es of  t he case,  a cent r al  el ement  i n t he anal ysi s of  
r easonabl eness. "   I d.  at  18 n. 5.  
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avai l abl e t o ver i f y or  di spel  t he of f i cer ' s suspi c i on, "  i d. 13  I n 

t hat  vei n,  we consi der  whet her  t he of f i cer  di l i gent l y pur sued 

hi s i nvest i gat i on t o conf i r m or  di spel  hi s suspi c i ons.   Uni t ed 

St at es v.  Shar pe,  470 U. S.  675,  686 ( 1985) .   I n Royer ,  t he 

Supr eme Cour t  hel d t hat  t he means empl oyed t o cont i nue Royer ' s 

sei zur e became unr easonabl y i nvasi ve when Royer ,  who was st opped 

i n a publ i c ar ea of  an ai r por t  t er mi nal ,  was t aken t o a non-

                                                 
13 I n Fl or i da v.  Royer ,  460 U. S.  491 ( 1983) ,  t wo of f i cer s  

st opped Royer  i n a concour se of  t he Mi ami  I nt er nat i onal  Ai r por t .   
I d.  at  493.   They i dent i f i ed t hemsel ves and asked t o see hi s 
i dent i f i cat i on and t i cket .   I d.  at  494.   When t hey not i ced t hat  
hi s dr i ver ' s l i cense bor e t he name Royer ,  but  hi s t i cket  was i n 
t he name of  Hol t ,  t hey quest i oned hi m about  i t .   I d.   Appar ent l y 
unsat i sf i ed wi t h Royer ' s r esponse and wi t hout  r et ur ni ng hi s 
t i cket  or  i dent i f i cat i on,  t hey asked hi m t o accompany t hem t o a 
pr i vat e r oom adj acent  t o t he concour se.   I d.   Then,  wi t hout  
Royer ' s consent ,  t he of f i cer s r et r i eved Royer ' s l uggage f r om t he 
ai r l i ne and br ought  i t  t o t he r oom wher e t hey had t aken hi m.   
I d.   They asked i f  t hey coul d sear ch i t .   I d.   Royer  pr oduced a 
key f or  one of  t he bags,  but  sai d he di d not  know t he 
combi nat i on f or  t he l ock on t he ot her  bag.   I d.   Bot h bags wer e 
sear ched and dr ugs wer e f ound.   I d.  at  494- 95.   Thi s ent i r e 
pr ocess t ook appr oxi mat el y 15 mi nut es.   I d.  at  495.    

The Supr eme Cour t  concl uded t hat  f r om t he moment  Royer  was 
t aken t o a pr i vat e r oom whi l e t he of f i cer s r et ai ned hi s 
i dent i f i cat i on and t i cket  t he means of  hi s sei zur e became 
unr easonabl y i nt r usi ve.   I d.  at  501.   The Cour t  concl uded t hat  
t he i nvest i gat i ve det ent i on became a conf i nement  equi val ent  t o 
an ar r est .   I d.   However ,  at  t hat  poi nt  t her e was not  pr obabl e 
cause t o ar r est  hi m.   I d.  at  503.   The " l east  i nt r usi ve means"  
t o sat i sf y t he of f i cer s '  suspi c i ons wer e not  empl oyed;  and 
t her ef or e,  Royer ' s Four t h Amendment  r i ght s wer e v i ol at ed.   I d.  
at  504.   One of  t he l ess r est r i ct i ve means suggest ed by t he 
Cour t  t hat  coul d have been empl oyed t o conf i r m or  put  asi de t he 
of f i cer s '  r easonabl e suspi c i on t hat  Royer  was t r anspor t i ng dr ugs 
was t he use of  a dr ug sni f f i ng dog.   I d.  at  505- 06.   The Cour t ' s  
deci s i on i s dr i ven by t he means used t o cont i nue Royer ' s 
sei zur e.  
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publ i c l ocat i on such t hat  t he " st op"  became a " conf i nement . "   

Royer ,  460 U. S.  at  501.  

¶33 Gr i f f i t h pr esent ed a di f f er ent  t ype of  chal l enge t o 

t he const i t ut i onal i t y of  a sei zur e.   Our  i nqui r y t her e f ocused 

on " t he i ncr ement al  i nt r usi on"  t hat  was occasi oned by an 

of f i cer ' s quest i oni ng Gr i f f i t h t o det er mi ne whet her  t hat  

i nt r usi on was unr easonabl e.   Gr i f f i t h,  236 Wi s.  2d 48,  ¶4.   Our  

concer n was whet her  t he dur at i on of  t he i nvest i gat i ve st op was 

unconst i t ut i onal l y ext ended when t he of f i cer  asked Gr i f f i t h,  a 

passenger  i n t he st opped vehi c l e,  t o st ep out si de of  t he vehi c l e 

and answer  quest i ons concer ni ng who he was and wher e he was 

goi ng.   I d.   We wer e not  concer ned wi t h t he means used t o 

cont i nue Gr i f f i t h' s sei zur e,  as t he Supr eme Cour t  was i n Royer .       

¶34 I n eval uat i ng t he chal l enge Gr i f f i t h pr esent ed,  we 

empl oyed a t hr ee- par t 14 t est  t hat  f ocused on t he r easonabl eness 

of  t he cont i nued sei zur e:  

Consi der at i on of  t he const i t ut i onal i t y of  such 
sei zur es i nvol ves a wei ghi ng of  t he gr avi t y  of  t he 
publ i c concer ns ser ved by t he sei zur e,  t he degr ee t o 
whi ch t he sei zur e advances t he publ i c i nt er est ,  and 
t he sever i t y of  t he i nt er f er ence wi t h i ndi v i dual  
l i ber t y.   

                                                 
14 Ther e ar e occasi ons when t he f i r st  t wo par t s of  t hi s t est  

ar e col l apsed i nt o one.   See Pennsyl vani a v.  Mi mms,  434 U. S.  
106,  109 ( 1977) .  
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I d. ,  ¶37 ( c i t at i on omi t t ed) . 15  We r evi ewed t he t ot al i t y of  t he 

c i r cumst ances t o det er mi ne whet her  t he " quest i oni ng t r ansf or med 

t he r easonabl e sei zur e i nt o an unr easonabl e one. "   I d. ,  ¶41. 16  

We di d so because t he Uni t ed St at es Supr eme Cour t  and t hi s cour t  

have r epeat edl y eschewed br i ght - l i ne r ul es f or  i dent i f y i ng 

whet her  a sei zur e i s r easonabl e;  i nst ead,  cour t s have f ocused on 

t he t ot al i t y of  t he c i r cumst ances t hat  r el at e t o each sei zur e.   

Ohi o v.  Robi net t e,  519 U. S.  33,  39 ( 1996) ;  Gr i f f i t h,  236 Wi s.  2d 

48,  ¶41.   Ther e r emai ns no har d- and- f ast  t i me l i mi t  f or  when a 

det ent i on has become t oo l ong and t her ef or e becomes 

unr easonabl e.   Shar pe,  470 U. S.  at  685- 86;  Gr i f f i t h,  236 Wi s.  2d 

48,  ¶54.    

                                                 
15 We not e t hat  t hi s i nqui r y i s somewhat  di f f er ent  t han t hat  

empl oyed i n St at e v.  Mal one,  2004 WI  108,  274 Wi s.  2d 540,  683 
N. W. 2d 1.   I n Mal one,  we wer e addr essi ng t he l i mi t i ng cer t i f i ed 
quest i on of  whet her  an of f i cer  may r equest  passenger s t o exi t  a 
vehi c l e and answer  quest i ons t hat  wer e r el at ed t o t he r eason f or  
t he t r af f i c  st op.   I d. ,  ¶1.   I n St at e v.  Gr i f f i t h,  2000 WI  72,  
236 Wi s.  2d 48,  613 N. W. 2d 7,  our  di scussi on was not  l i mi t ed by 
a cer t i f i ed quest i on.   See i d. ,  ¶4.  

16 We not ed t hat  Gr i f f i t h was not  compel l ed t o answer  t he 
of f i cer ' s quest i ons.   I d. ,  ¶48.   Fur t her ,  t he dr i ver  di d not  
have a val i d l i cense so we concl uded t hat  t her e was a publ i c 
i nt er est  i n det er mi ni ng whet her  t he car  coul d be dr i ven by 
anot her  occupant  or  had t o be t owed.   I d. ,  ¶47.   And i n 
addi t i on,  we concl uded t hat  t her e was a publ i c i nt er est  i n 
obt ai ni ng t he i dent i f i cat i on of  wi t nesses t o pol i ce- ci t i zen 
encount er s.   I d. ,  ¶48.   The ent i r e encount er  f r om t he i ni t i al  
st op t o Gr i f f i t h' s answer i ng t he quest i ons asked t ook onl y a f ew 
mi nut es.   I d. ,  ¶51.   I n addi t i on,  l aw enf or cement  was di l i gent l y 
pur sui ng t he suspect ed t r af f i c  v i ol at i on t hat  had l ed t o t he 
i ni t i al  sei zur e.   See i d. ,  ¶55.   Ther ef or e,  we concl uded t hat ,  
on bal ance,  t he i ncr ement al  i nt r usi on upon Gr i f f i t h' s l i ber t y 
occasi oned by t he quest i oni ng was not  unr easonabl e.   I d. ,  ¶63.    
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3.  The par t i es '  posi t i ons 

¶35 The par t i es do not  di sput e t hat  t he t r af f i c  st op f al l s 

under  Knowl es and Ter r y.   We not e t hat  a " r out i ne t r af f i c  st op 

.  .  .  i s  a r el at i vel y br i ef  encount er  and ' i s  mor e anal ogous t o 

a so- cal l ed " Ter r y- st op"  t han t o a f or mal  ar r est . ' " 17  Knowl es,  

525 U. S.  at  117.   Wi t h r espect  t o t he f i r st  par t  of  t he Ter r y  

i nqui r y,  Ar i as concedes t hat  t he i ni t i al  i nt er f er ence wi t h hi s  

l i ber t y was j ust i f i ed.   He acknowl edges t hat  Renni e act ed wi t h 

l awf ul  aut hor i t y when he st opped Schi l l i nger ' s vehi c l e.   

¶36 However ,  Ar i as cont ends t hat  Renni e i mper mi ssi bl y 

ext ended t he sei zur e by al l owi ng D' Jango t o sni f f  t he vehi c l e 

because t he " dog sni f f  occur [ r ed]  out si de t he scope of  t he 

i ni t i al  t r af f i c  st op. "   Ar i as ' s br i ef ,  at  25.   Ther ef or e,  he 

asser t s t hat  t he t i me t aken by t he dog sni f f  t r ansf or med a 

r easonabl e and l awf ul  sei zur e i nt o an unr easonabl e and unl awf ul  

sei zur e.   St at ed ot her wi se,  he cont ends t hat  t he dog sni f f  

expanded t he r eason f or  t he i ni t i al  st op,  when t he expansi on was 

not  suppor t ed by r easonabl e suspi c i on of  dr ug act i v i t y.   He 

r el i es on St at e v.  Bet ow,  226 Wi s.  2d 90,  593 N. W. 2d 499 ( Ct .  

App.  1999)  and St at e v.  Gammons,  2001 WI  App 36,  241 Wi s.  2d 

296,  625 N. W. 2d 623.     

¶37 The St at e asser t s t hat  St at e v.  Gaul r app,  207 Wi s.  2d 

600,  558 N. W. 2d 696 ( Ct .  App.  1996)  shoul d cont r ol  our  deci s i on.   

I t  cont ends t hat  Gaul r app' s expl anat i on t hat  i t  i s  t he dur at i on 

                                                 
17 We have pr evi ousl y c i t ed t he Knowl es v.  I owa,  525 U. S.  

113 ( 1998) ,  v i ew of  t r af f i c  st ops and assumed t hat  i t  appl i ed.   
See,  e. g. ,  Mal one,  274 Wi s.  2d 540,  ¶24.    
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of  t i me by whi ch t he t r af f i c  st op was ext ended t hat  i s 

cont r ol l i ng,  not  t he subj ect  mat t er  of  t he quest i on t hat  i s 

asked,  whi ch we shoul d appl y her e by anal ogy t o t he dog sni f f .       

4.  Reasonabl eness of  t he dog sni f f  

¶38 Succi nct l y st at ed,  t he quest i on we must  deci de i s 

whet her  t he 78 second i nt r usi on upon Ar i as ' s l i ber t y t hat  was 

caused by t he dog sni f f  was r easonabl e.   " Reasonabl eness .  .  .  

depends ' on a bal ance bet ween t he publ i c i nt er est  and t he 

i ndi v i dual ' s r i ght  t o per sonal  secur i t y f r ee f r om ar bi t r ar y 

i nt er f er ence by l aw of f i cer s. ' "   Pennsyl vani a v.  Mi mms,  434 U. S.  

106,  109 ( 1977)  ( c i t at i on omi t t ed) .   A sei zur e becomes 

unr easonabl e when t he i ncr ement al  l i ber t y i nt r usi on r esul t i ng 

f r om t he i nvest i gat i on super sedes t he publ i c i nt er est  ser ved by 

t he i nvest i gat i on.   I d.   I n sum,  an unconst i t ut i onal  

cont i nuat i on of  a once l awf ul  sei zur e can occur  when t he 

ext ensi on of  t i me f or  t hat  needed t o sat i sf y  t he or i gi nal  

concer n t hat  caused t he st op becomes unr easonabl e or  when t he 

means used t o cont i nue t he sei zur e becomes unr easonabl e,  bot h of  

whi ch ar e eval uat ed under  t he t ot al i t y of  t he c i r cumst ances 

pr esent ed.     

¶39 Under  t he t ot al i t y of  t he c i r cumst ances bef or e us,  we 

exami ne t he publ i c i nt er est ,  t he degr ee t o whi ch t he cont i nued 

sei zur e advances t he publ i c i nt er est  and t he sever i t y of  t he 

i nt er f er ence of  Ar i as ' s l i ber t y i nt er est .   Gr i f f i t h,  236 Wi s.  2d 

48,  ¶37.   The dog sni f f  occur r ed so Renni e coul d ascer t ai n 

whet her  t her e wer e dr ugs i n Schi l l i nger ' s vehi c l e.   I n t hat  

r egar d,  t he publ i c i nt er est  i n " pr event [ i ng]  t he f l ow of  
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nar cot i cs i nt o di st r i but i on channel s"  has l ong been r ecogni zed 

as s i gni f i cant .   Pl ace,  462 U. S.  at  704.   The use of  a nar cot i cs 

sni f f i ng dog f ur t her s t hi s publ i c i nt er est  by l ocat i ng nar cot i cs  

t hat  may not  ot her wi se be det ect ed. 18  The dog sni f f  was par t  of  

t he on- goi ng t r af f i c  st op of  Schi l l i nger  t hat  occur r ed because 

she was a mi nor  and was t r anspor t i ng al cohol  t hat  Ar i as had 

pl aced i n her  vehi c l e.   The dog sni f f  of  Schi l l i nger ' s vehi c l e 

t ook 78 seconds t o f ur t her  t he publ i c ' s i nt er est .   Thi s br i ef  

78- second ext ensi on of  Ar i as ' s sei zur e i s s i gni f i cant l y 

out wei ghed by t he i mpor t ance of  pr event i ng t he f l ow of  i l l egal  

dr ugs. 19   

¶40 I n addi t i on,  Renni e di l i gent l y pur sued hi s 

i nvest i gat i on i n a manner  t hat  coul d qui ckl y conf i r m or  di spel  

hi s suspi c i ons r el at i ve t o t he st op of  Schi l l i nger ' s vehi c l e.   

Shar pe,  470 U. S.  at  686.   He obser ved beer  bei ng l oaded i nt o a 

car  t hat  was dr i ven by Schi l l i nger ,  whom he knew was under  age.   

He qui ckl y sought  t o ensur e t hat  Schi l l i nger  was not  

i nt oxi cat ed,  f i r st  by admi ni st er i ng a pr el i mi nar y br eat h t est  t o 

                                                 
18 See Uni t ed St at es v.  Mendenhal l ,  446 U. S.  544,  561- 62 

( 1980)  ( Powel l ,  J. ,  concur r i ng) .    

Few pr obl ems af f ect i ng t he heal t h and wel f ar e of  our  
popul at i on .  .  .  cause gr eat er  concer n t han t he 
escal at i ng use of  cont r ol l ed subst ances .  .  .  [ a] nd 
many dr ugs .  .  .  may be easi l y conceal ed.   As a 
r esul t ,  t he obst acl es t o det ect i on of  i l l egal  conduct  
maybe unmat ched i n any ot her  ar ea of  l aw enf or cement .    

19 Many ar t i c l es have been wr i t t en on t he havoc t hat  i l l egal  
dr ugs vi s i t  on chi l dr en and adul t s.   See,  e. g. ,  Josephi ne 
Gi t t l er ,  The Amer i can Dr ug War ,  Mat er nal  Subst ance Abuse and 
Chi l d Pr ot ect i on,  7 J.  Gender ,  Race & Just .  237 ( 2003) .  
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her  and t hen by i nqui r i ng whet her  dr ugs wer e i n t he vehi c l e.   He 

r el eased D' Jango t o sni f f  t he out si de per i met er  of  t he car .   Al l  

t hese t asks t ook onl y 4 mi nut es,  10 seconds t o accompl i sh.   

Renni e' s act i ons wer e syst emat i c and ef f i c i ent .   Ar i as was not  

t aken t o a non- publ i c l ocat i on as t he def endant  was i n Royer .   

He r emai ned seat ed i n t he passenger  compar t ment  of  Schi l l i nger ' s  

vehi c l e.   Ther ef or e,  t he i ncr ement al  i nt r usi on on Ar i as ' s 

l i ber t y i s t i me- f ocused,  as i t  was i n Gr i f f i t h.   On bal ance,  we 

concl ude t hat  t he i ncr ement al  i nt r usi on upon Ar i as ' s l i ber t y 

i nt er est  t hat  r esul t ed f r om t he 78- second dog sni f f  i s  

out wei ghed by t he publ i c ' s i nt er est  ser ved t her eby.   

Accor di ngl y,  Ar i as was not  subj ect ed t o an unr easonabl e sei zur e.     

¶41 Our  concl usi on i s consi st ent  wi t h t he di scuss i on i n 

Gaul r app.   I n Gaul r app,  t he cour t  of  appeal s was f aced wi t h t he 

cont ent i on t hat  aski ng a quest i on about  dr ugs and f i r ear ms,  

wi t hout  a r easonabl e suspi c i on t hat  Gaul r app possessed ei t her ,  

caused a l awf ul  sei zur e t o become const i t ut i onal l y i nf i r m.   

Gaul r app,  207 Wi s.  2d at  608.   I n i t s di scussi on,  t he cour t  of  

appeal s cor r ect l y not ed t hat  no sei zur e occur s when l aw 

enf or cement  asks a quest i on wi t hout  a r easonabl e suspi c i on 

j ust i f y i ng t he quest i on so l ong as an answer  i s not  compel l ed.   

I d.  at  609.   The cour t  t hen not ed t hat  i t  was " t he ext ensi on of  

a det ent i on past  t he poi nt  r easonabl y j ust i f i ed by t he i ni t i al  

st op,  not  t he nat ur e of  t he quest i ons asked,  t hat  [ may]  

v i ol at e[ ]  t he Four t h Amendment . "   I d.   Gaul r app i s i n accor d 
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wi t h numer ous f eder al  and st at e cour t s. 20  Si mi l ar l y t o Gaul r app,  

her e t he r el evant  i nqui r y i s not  whet her  a dog sni f f  was 

conduct ed,  or  a quest i on was asked,  but  whet her  Ar i as ' s 

det ent i on was unr easonabl y ext ended.   I d. ;  see al so,  Fl or i da v.  

Bost i ck,  501 U. S.  429,  437 ( 1991) .  

¶42 Ar i as cont ends t hat  Cabal l es st ands f or  t he 

pr oposi t i on t hat  a dog sni f f  conduct ed wi t hout  r easonabl e 

suspi c i on of  dr ug possessi on i s per  se v i ol at i ve of  t he f eder al  

Const i t ut i on unl ess t he dog sni f f  i s  conduct ed si mul t aneousl y 

wi t h act i v i t i es ger mane t o what  pr eci pi t at ed t he t r af f i c  st op i n 

t he f i r st  i nst ance.   We di sagr ee.   We do not  r ead Cabal l es so 

nar r owl y.   I ndeed,  Cabal l es obser ves t hat  a t r af f i c  st op may 

become unl awf ul  i f  i t  i s  " pr ol onged beyond t he t i me r easonabl y 

r equi r ed t o compl et e"  t he act i v i t i es at t endant  t o t he st op.   

Cabal l es,  543 U. S.  at  407.   As we have st at ed above,  t he t i me 

t aken t o compl et e t he t r af f i c  st op and t he dog sni f f  wer e 

r easonabl e.    

¶43 Fur t her mor e,  Ar i as ' s r el i ance on Bet ow and Gammons i s  

mi spl aced.   I n Bet ow,  t he cour t  of  appeal s  concl uded t hat  

Bet ow' s cont i nued det ent i on af t er  he was st opped f or  speedi ng 

was not  war r ant ed by t he f act s avai l abl e t o t he det ai ni ng 

of f i cer .   Bet ow i s di st i ngui shabl e f r om t he case bef or e us 

                                                 
20 See,  e. g. ,  Uni t ed St at es v.  Mesa,  62 F. 3d 159 ( 6t h Ci r .  

1995) ;  Uni t ed St at es v.  Fer nandez,  18 F. 3d 874 ( 10t h Ci r .  1994) ;  
Hender son v.  St at e,  551 S. E. 2d 400 ( Ga.  Ct .  App.  2001) ;  St at e v.  
Gut i er r ez,  51 P. 3d 461 ( I daho Ct .  App.  2002) ;  St at e v.  Hi ght ,  
781 A. 2d 11 ( N. H.  2001) ;  St at e v.  Hansen,  63 P. 3d 650 ( Ut ah 
2002) .   
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because t he i ncr ement al  i nt r usi on on Bet ow' s l i ber t y i nt er est  

was unr easonabl e under  t he t ot al i t y of  t he c i r cumst ances 

pr esent ed.   Thi s i s so because Bet ow' s t r af f i c  st op f or  speedi ng 

had been concl uded when t he of f i cer  asked i f  he coul d sear ch 

Bet ow' s vehi c l e.   Bet ow,  226 Wi s.  2d at  92.   Bet ow r ef used t he 

of f i cer ' s r equest .   I d.   Bet ow al so asked t he of f i cer  f or  

per mi ssi on t o l eave.   I d.   Not wi t hst andi ng Bet ow' s r equest ,  t he 

of f i cer  r ef used t o per mi t  hi m t o l eave.   Addi t i onal l y,  i nst ead 

of  honor i ng Bet ow' s r equest ,  t he of f i cer  had hi s dog make 

" sever al  passes ar ound t he car . "   I d.  at  93.   Next ,  t he of f i cer  

pl aced t he dog i nsi de Bet ow' s car ,  wher e t he dog l ocat ed a 

packet  of  mar i j uana.   I d.    

¶44 By cont r ast ,  t he t r af f i c  st op of  Schi l l i nger  was on-

goi ng when t he dog sni f f  of  t he out si de of  t he vehi c l e occur r ed;  

t he dog was not  pl aced i nsi de of  Schi l l i nger ' s vehi c l e;  Ar i as 

had not  asked t o l eave and been r equi r ed t o r emai n.   

Accor di ngl y,  t he i ncr ement al  i nt r usi on upon Bet ow' s l i ber t y was 

si gni f i cant l y gr eat er  t han t hat  whi ch occur r ed her e.    

¶45 We not e t hat  Bet ow cont ai ns br oad di ct a t hat  mi ght  be 

r ead so as t o cause conf usi on wi t h t he appr opr i at e i nqui r y f or  

eval uat i ng t he const i t ut i onal i t y of  a cont i nui ng sei zur e.   For  

exampl e,  Bet ow asser t s:  

[ T] he scope of  t he of f i cer ' s i nqui r y,  or  t he l i ne of  
quest i oni ng,  may be br oadened beyond t he pur pose f or  
whi ch t he per son was st opped onl y i f  addi t i onal  
suspi c i ous f act or s come t o t he of f i cer ' s at t ent i on——
keepi ng i n mi nd t hat  t hese f act or s,  l i ke t he f act or s 
j ust i f y i ng t he st op i n t he f i r st  pl ace,  must  be 
" par t i cul ar i zed"  and " obj ect i ve. "    
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I d.  at  94.   Thi s di ct a mi sst at es t he manner  i n whi ch cour t s ar e 

t o eval uat e t he r easonabl eness of  t he cont i nuat i on of  a sei zur e 

t hat  was l awf ul  at  i t s  i ncept i on.   Bet ow was cl ar i f i ed by 

Gaul r app' s expl anat i on t hat ,  " [ n] o sei zur e occur s when pol i ce,  

wi t hout  t he r easonabl e suspi c i on j ust i f y i ng a Ter r y st op,  ask 

quest i ons of  an i ndi v i dual  .  .  .  so l ong as t he pol i ce do not  

convey t hat  compl i ance wi t h t he r equest  i s r equi r ed. "   Gaul r app,  

207 Wi s.  2d at  609.   The di ct a i n Bet ow quot ed above i s al so 

i nconsi st ent  wi t h Bost i ck,  whi ch concl udes t hat  l aw enf or cement  

quest i ons do not  r esul t  i n a sei zur e,  so l ong as answer s ar e not  

compel l ed.   Bost i ck,  501 U. S.  at  437.   As we have expl ai ned,  t he 

appr opr i at e i nqui r y i nvol ves bal anci ng t he publ i c i nt er est  i n 

t he sei zur e,  t he degr ee t o whi ch t he cont i nued sei zur e advances 

t he publ i c i nt er est  and t he sever i t y of  t he i nt er f er ence wi t h 

t he l i ber t y i nt er est  of  t he per son det ai ned.   Gr i f f i t h,  236 

Wi s.  2d 48,  ¶37.   

¶46 Gammons i s al so di st i ngui shabl e f r om t he t ot al i t y of  

t he c i r cumst ances pr esent ed her e.    I n r ever s i ng t he ci r cui t  

cour t ' s  r ef usal  t o suppr ess t he evi dence,  t he cour t  of  appeal s 

i n Gammons empl oyed,  i n par t ,  t he di ct a f r om Bet ow.   Gammons,  

241 Wi s.  2d 296,  ¶18.   However ,  i n exami ni ng t he t ot al i t y of  t he 

r el evant  c i r cumst ances we not e t hat  t he r eason f or  t he i ni t i al  

sei zur e had been sat i sf i ed,  i d. ,  ¶2;  t he dr i ver  and t he t wo 

passenger s had pr ovi ded i dent i f i cat i on,  i d. ;  t he of f i cer  had r un 

comput er  checks on al l  t hr ee,  i d. ;  t he of f i cer  asked t o sear ch 

t he vehi c l e and t he dr i ver  had r ef used,  i d. ,  ¶3.   Ther eaf t er ,  

t he of f i cer  t hr eat ened t he dr i ver  wi t h t he f ur t her  det ai nment  so 
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t hat  he coul d use a dr ug sni f f i ng dog,  i d. ,  and t he dr i ver  t hen 

consent ed t o t he sear ch of  t he vehi c l e,  i d.   Accor di ngl y,  t he 

i ncr ement al  i nt r usi on upon Gammons' s l i ber t y i nt er est  was 

si gni f i cant l y gr eat er  t han t he i nt r usi on upon Ar i as ' s l i ber t y 

i nt er est .      

¶47 I n sum,  we obser ve t hat  nei t her  t he Four t h Amendment  

nor  Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on pr ohi bi t  

al l  sei zur es.   Onl y unr easonabl e sei zur es ar e v i ol at i ve of  

const i t ut i onal  r i ght s.   I n exami ni ng t he r easonabl eness of  

Ar i as ' s sei zur e,  we bal ance t he publ i c ' s i nt er est  i n pr event i ng 

t he di st r i but i on of  i l l egal  dr ugs,  t he f ur t her ance of  t hat  

i nt er est  by t he cont i nued sei zur e of  Schi l l i nger ' s vehi c l e and 

t he ef f ect  on Ar i as ' s l i ber t y i nt er est  under  t he Four t h 

Amendment  and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on.   See Mi mms,  434 U. S.  at  109;  Gr i f f i t h,  236 Wi s.  2d 

48,  ¶37.   The i ncr ement al  ext ensi on of  t i me expended i n t hi s 

st op t hat  was occasi oned by t he dog sni f f  was a br i ef  78 

seconds.   I t  was onl y t he 78 seconds of  t he dog sni f f  t hat  added 

t o Renni e' s ef f i c i ent  ef f or t s t o conf i r m or  al l ay hi s suspi c i ons 

t hat  l ed t o t he i ni t i al  st op.   Thi s i ncr ement al  l i ber t y 

i nt r usi on does not  out wei gh t he publ i c i nt er est  ser ved by i t ;  

t her ef or e,  t he i ncr ement al  i nt r usi on occasi oned by t he dog sni f f  

sat i sf i es our  t est  f or  r easonabl eness.   Gr i f f i t h,  236 Wi s.  2d 

48,  ¶38.   Accor di ngl y,  t he " cont r ol l ed subst ance i nvest i gat i on"  

compor t ed wi t h t he st r i ct ur es of  t he Four t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on.   
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I I I .   CONCLUSI ON 

¶48 I n concl usi on,  we answer  bot h quest i ons cer t i f i ed t o 

us by t he cour t  of  appeal s i n t he negat i ve.   Fi r st ,  we concl ude,  

i n accor dance wi t h f eder al  Four t h Amendment  j ur i spr udence,  t hat  

a dog sni f f  of  t he ext er i or  of  a vehi c l e l ocat ed i n a publ i c 

pl ace does not  const i t ut e a sear ch under  t he Wi sconsi n 

Const i t ut i on.   Second,  we concl ude t hat  Renni e' s " cont r ol l ed 

subst ance i nvest i gat i on"  di d not  unr easonabl y pr ol ong hi s 

sei zur e of  Ar i as.   I n so concl udi ng,  we det er mi ne t hat  t he 

c i r cui t  cour t ' s  f i ndi ng t hat  t he dog sni f f  pr ol onged t he 

det ent i on by " appr oxi mat el y 38 mi nut es"  i s c l ear l y er r oneous.   

The gr eat  wei ght  and cl ear  pr eponder ance of  t he evi dence shows 

t hat  t he dog sni f f  pr ol onged t he det ent i on by 78 seconds.   Under  

t he t ot al i t y of  t he c i r cumst ances her ei n pr esent ed,  t he sevent y-

ei ght  seconds i s not  an unr easonabl e i ncr ement al  i nt r usi on upon 

Ar i as ' s l i ber t y .   Accor di ngl y,  t he dog sni f f  di d not  

unr easonabl y pr ol ong i n dur at i on t he cont r ol l ed subst ance 
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i nvest i gat i on,  whi ch compor t ed wi t h t he Four t h Amendment  and 

wi t h Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on. 21   

By the Court.—The or der  of  t he c i r cui t  cour t  i s  r ever sed,  

and t he cause i s r emanded t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.   Fol l owi ng r emand,  i f  a par t y moves t he ci r cui t  

cour t  t o det er mi ne whet her  t he dog sni f f  was suf f i c i ent  t o 

est abl i sh pr obabl e cause t o conduct  a sear ch of  Schi l l i nger ' s 

vehi c l e,  our  deci s i on does not  pr ecl ude t he ci r cui t  cour t  f r om 

hol di ng a hear i ng on such a mot i on,  i f  t he c i r cui t  cour t  chooses 

t o do so.    

 

                                                 
21 As t he r eader  moves t o a r evi ew of  t he di ssent ,  i t  i s  

i mpor t ant  t o keep i n mi nd t hat  t he di ssent  i s an at t empt  t o 
shi f t  t he r eader ' s f ocus f r om t he t wo cer t i f i ed quest i ons we 
accept ed t hi s case t o deci de,  and ont o a di scussi on of  i ssues 
t hat  wer e never  r ai sed bef or e t he c i r cui t  cour t .   That  i s,  Ar i as 
pr ovi ded no t est i mony bef or e t he c i r cui t  cour t  t hat  D' Jango had 
not  al er t ed or  t hat  he had a hi st or y of  unr el i abi l i t y  i n r egar d 
t o t he al er t s he made.   Renni e' s t est i mony t hat  D' Jango al er t ed 
t o t he pr esence of  dr ugs,  whi ch he bel i eved pr ovi ded pr obabl e 
cause t o sear ch Schi l l i nger ' s vehi c l e,  was not  obj ect ed t o or  
cont r over t ed.   Accor di ngl y,  Ar i as never  ar gued t hat  t he dog 
sni f f  was not  suf f i c i ent  t o suppor t  pr obabl e cause t o sear ch 
Schi l l i nger ' s vehi c l e wher e t he dr ugs and weapon wer e f ound.   
Thi s hi st or y of  t he case i s not  appar ent  i n t he di ssent .  
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¶49 ANN WALSH BRADLEY,  J.    (dissenting).  Our  c i r cui t  

cour t  j udges ser ve on t he f r ont  l i ne of  t he cour t  syst em.  Day i n 

and day out  t hey ar e cal l ed upon t o make t ough deci s i ons.  The 

ci r cui t  cour t  j udge her e made one of  t hose t ough deci s i ons.   

¶50 I t  i s  not  al ways pol i t i cal l y wel l - r ecei ved when you 

have t he goods——t he dr ugs——on t he def endant  and yet  suppr ess 

t hat  evi dence based on t he st at e and f eder al  const i t ut i ons.  

Judges make t hose t ough cal l s because of  t hei r  commi t ment  t o t he 

r ul e of  l aw and adher ence t o t hei r  oat h of  of f i ce.  We expect  no 

l ess of  t hem.   

¶51 Those same j udges have a r i ght  t o expect  of  us t hat  

when t hei r  case i s appeal ed and we r evi ew i t ,  t hat  we nei t her  

mi sconst r ue t hei r  f i ndi ngs of  f act  nor  t hei r  r at i onal e.  

Unf or t unat el y,  t he maj or i t y her e does bot h.   

¶52 I n addi t i on,  t he maj or i t y advances a novel  and 

pr obl emat i c const i t ut i onal  anal ysi s.  I t  f ai l s  t o f ol l ow t he t est  

announced by t he Uni t ed St at es Supr eme Cour t  i n Ter r y v.  Ohi o,  

392 U. S.  1 ( 1968) ,  and i nst ead subst i t ut es a new t est .  

Accor di ngl y,  I  r espect f ul l y di ssent .  

I  

¶53 Ther e ar e t wo t i me per i ods r el evant  i n t he case.  The 

f i r st  i s  t he 78 seconds bet ween t he t i me Of f i cer  Renni e 

compl et ed t he br eat h anal ysi s t est  wi t h Schi l l i nger  and t he t i me 

D' Jango compl et ed t he sni f f  of  t he vehi c l e.  The second t i me 

per i od i s t he 38- mi nut e st r et ch ( whi ch i ncl udes t he 78 seconds)  

bet ween t he compl et i on of  t he br eat h anal ysi s and t he t i me 
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Of f i cer  Renni e cal l ed i n Schi l l i nger ' s dr i ver ' s l i cense 

i nf or mat i on t o di spat ch.   

¶54 The maj or i t y concl udes t hat  t he 78- second ext ensi on of  

t he t r af f i c  st op dur i ng whi ch t he dog sni f f  occur r ed " i s not  an 

unr easonabl e i ncr ement al  i nt r usi on upon Ar i as ' s l i ber t y. "  

Maj or i t y op. ,  ¶48.  I n r eachi ng t hi s concl usi on,  t he maj or i t y  

det er mi nes t hat  " t he c i r cui t  cour t ' s  f i ndi ng t hat  t he dog sni f f  

pr ol onged t he det ent i on by ' appr oxi mat el y 38 mi nut es'  i s  c l ear l y  

er r oneous. "  I d.   

¶55 I  agr ee wi t h t he maj or i t y t hat  t he appr opr i at e f ocus 

i s t he 78 seconds.  However ,  I  cannot  j oi n t he maj or i t y ' s 

concl usi on t hat  t he c i r cui t  cour t  er r ed i n det er mi ni ng t hat  t he 

dog sni f f  pr ol onged t he det ent i on by 38 mi nut es.  Rat her ,  t he 

c i r cui t  cour t  f ound t hat  t he st op was pr ol onged by 38 mi nut es 

but  t hat  t he l engt h of  t he cani ne sni f f  was onl y a smal l  par t  of  

t he 38 mi nut es.   Af t er  t he compl et i on of  t he dog sni f f ,  t he 

const i t ut i onal  anal ysi s must  r el y upon an assessment  of  pr obabl e 

cause.   

A 

¶56 A t hr eshol d pr obl em wi t h t he maj or i t y ' s anal ysi s i s 

t hat  i t  mi sconst r ues t he ci r cui t  cour t ' s  f act ual  f i ndi ngs and 

i t s r at i onal e.  I n i t s deci s i on on Ar i as ' s mot i on,  t he c i r cui t  

cour t  f ocused on t he f act  t hat  Of f i cer  Renni e di d not  r equest  

Schi l l i nger ' s dr i ver ' s l i cense i nf or mat i on unt i l  wel l  af t er  t he 

dog sni f f  was conduct ed.  Thi s l ed t he cour t  t o det er mi ne t hat  

t he dog sni f f  had del ayed t he t r af f i c  st op.  The cour t  expr essl y 
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f ound t hat  t he dog sni f f  account ed f or  " r oughl y one mi nut e"  ( not  

al l  38 mi nut es)  of  t he ext ensi on of  t he sei zur e.  

¶57 As a separ at e f i ndi ng of  f act ,  t he c i r cui t  cour t  

det er mi ned t hat  t he st op was pr ol onged i n t ot al  f or  

appr oxi mat el y 38 mi nut es,  t hat  i s ,  f or  t he dog sni f f  and t he 

subsequent  quest i oni ng,  sear ch,  and ar r est .  The cour t  next  

concl uded t hat  t her e wer e no obj ect i ve and ar t i cul abl e f act s 

gi v i ng r i se t o a r easonabl e suspi c i on of  i l l egal  act i v i t y 

j ust i f y i ng t he ent i r e ext ensi on:  

Wer e t her e ot her  obj ect i ve and ar t i cul abl e f act s t hat  
woul d gi ve t he of f i cer  a r easonabl e suspi c i on t hat  
ei t her  Ms.  Schi l l i nger  or  t he def endant  had been 
engaged i n i l l egal  act i v i t y al l owi ng an ext ensi on of  
t he st op? The cour t  concl udes no.   

¶58 I n ot her  wor ds,  t he c i r cui t  cour t  di d not  make a 

f i ndi ng t hat  t he dog sni f f  al one ext ended t he t r af f i c  st op by 38 

mi nut es.  Rat her ,  i t  made a det er mi nat i on t hat  t he t r af f i c  st op 

was ext ended by 38 mi nut es wi t hout  r easonabl e suspi c i on,  and 

t hat  par t  of  t he ext ensi on i ncl uded t he dog sni f f .   

¶59 Thus,  t he maj or i t y has at t r i but ed a f act ual  f i ndi ng t o 

t he c i r cui t  cour t  t hat  t he c i r cui t  cour t  di d not  make.  Thi s 

mi sconst r uct i on of  t he c i r cui t  cour t ' s  deci s i on l eads t o a voi d 

i n t he maj or i t y opi ni on.  I t  has det er mi ned t hat  a 78- second 

ext ensi on f or  a dog sni f f  i s  not  unr easonabl e.  However ,  i t  has 

not  anal yzed whet her  t he r est  of  t he 38- mi nut e ext ensi on i s 

r easonabl e.   

¶60 The cl osest  t he maj or i t y comes t o an expl anat i on i s 

i t s st at ement  t hat  t he r emai nder  of  t he 38- mi nut e ext ensi on i s 

at t r i but abl e t o act i v i t i es ot her  t han t he dog sni f f .  I d. ,  ¶27.  



No.   2006AP974- CR. awb 

 

4 
 

However ,  i t  does not  expl ai n why i t  mat t er s what  act i v i t i es 

f i l l ed t he 38 mi nut es.  The ul t i mat e i ssue i n t hi s case i s 

whet her  t he ext ensi on of  t he t r af f i c  st op can be j ust i f i ed 

r egar dl ess of  what  act i v i t i es t ook pl ace dur i ng t he ext ensi on.   

¶61 I n ot her  wor ds,  t he maj or i t y has mi sconst r ued t he 

ci r cui t  cour t ' s  r at i onal e.  The ci r cui t  cour t ' s  r easoni ng was 

based on whet her  a 38- mi nut e ext ensi on of  a t r af f i c  st op wi t hout  

r easonabl e suspi c i on was j ust i f i ed.  I t  was not  pr emi sed on t he 

ent i r e 38 mi nut es bei ng occupi ed by t he dog sni f f .   

¶62 I  cannot  endor se t he maj or i t y ' s concl usi on t hat  t he 

c i r cui t  cour t  c l ear l y er r ed.  The ci r cui t  cour t  di d not  f i nd t hat  

t he dog sni f f  al one pr ol onged t he st op by 38 mi nut es.  Mor eover ,  

t he c i r cui t  cour t ' s  r easoni ng had t o account  f or  t he ent i r e 38 

mi nut es by whi ch Renni e ext ended t he st op.  The maj or i t y ' s 

account  f ai l s  t o account  f or  t he ent i r e per i od.   

B 

¶63 Nonet hel ess,  I  agr ee t hat  t he appr opr i at e f ocus f or  

t hi s cour t  i s  t he 78 seconds of  t he dog sni f f .  On one hand,  i f  

t he dog sni f f  est abl i shed pr obabl e cause,  t hen t he ext ensi on of  

t he t r af f i c  st op wi t hout  r easonabl e suspi c i on was onl y 78 

seconds.  On t he ot her  hand,  i f  t he dog sni f f  di d not  est abl i sh 

pr obabl e cause,  t he c i r cui t  cour t  i s  cor r ect  t hat  t her e was an 

i mper mi ssi bl e 38- mi nut e ext ensi on of  t he t r af f i c  st op wi t hout  

" obj ect i ve and ar t i cul abl e f act s t hat  woul d gi ve t he of f i cer  a 

r easonabl e suspi c i on t hat  ei t her  Ms.  Schi l l i nger  or  t he 

def endant  had been engaged i n i l l egal  act i v i t y al l owi ng an 

ext ensi on of  t he st op. "  However ,  i f  t he dog sni f f  f ai l ed t o 
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est abl i sh pr obabl e cause,  t hen t he sear ch of  t he vehi c l e was 

i mper mi ssi bl e on t hat  basi s ( i n addi t i on t o an unr easonabl e 38-

mi nut e ext ensi on of  t he t r af f i c  st op) .  

 ¶64 I n Wi sconsi n,  a dog al er t  can pr ovi de pr obabl e cause 

f or  a sear ch onl y wher e " t he dog i s t r ai ned i n nar cot i cs 

det ect i on and has demonst r at ed a suf f i c i ent  l evel  of  r el i abi l i t y  

i n det ect i ng dr ugs i n t he past  and t he of f i cer  wi t h t he dog i s 

f ami l i ar  wi t h how i t  r eact ed when i t  smel l ed cont r aband. "  St at e 

v.  Mi l l er ,  2002 WI  App 150,  ¶12,  256 Wi s.  2d 80,  647 N. W. 2d 348.  

¶65 The ci r cui t  cour t ' s  deci s i on i n t hi s case was based on 

i t s det er mi nat i on t hat  t he ext ensi on of  t he t r af f i c  st op was not  

based on r easonabl e suspi c i on.  I t  never  made a det er mi nat i on 

t hat  t he dog sni f f  est abl i shed pr obabl e cause t o conduct  t he 

sear ch of  Ar i as and t he vehi c l e.  Because t he cour t  det er mi ned 

t her e was no r easonabl e suspi c i on t o ext end t he sei zur e,  i t  di d 

not  need t o det er mi ne whet her  t her e was pr obabl e cause.  As not ed 

by t he cour t  of  appeal s i n i t s cer t i f i cat i on t o t hi s cour t ,  t he 

c i r cui t  cour t  has not  made t he f i ndi ngs of  f act  necessar y t o 

est abl i sh pr obabl e cause:  " Ther e was no f act ual  f i ndi ng by t he 

c i r cui t  cour t  as t o whet her  t he dog act ual l y di d i ndi cat e t he 

pr esence of  cont r ol l ed subst ances. "  

¶66 Ar i as ar gues t o t hi s cour t  t hat  t he dog sni f f  her e di d 

not  est abl i sh pr obabl e cause.  He ar gues t hat  t hat  D' Jango i s not  

suf f i c i ent l y r el i abl e f or  hi s al er t s t o est abl i sh pr obabl e 

cause. 1 I n addi t i on,  Ar i as ar gues t hat  t he c i r cui t  cour t  never  

                                                 
1 See St at e v.  Mi l l er ,  2002 WI  App 150,  ¶12,  256 Wi s.  2d 80,  

647 N. W. 2d 348;  I l l i noi s v.  Cabal l es,  543 U. S.  405,  409 ( 2005) .   
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made a f i ndi ng of  f act  t hat  D' Jango act ual l y al er t ed on 

Schi l l i nger ' s car . 2 Upon r emand t he ci r cui t  cour t  wi l l  have an 

oppor t uni t y t o addr ess t he i ssue of  pr obabl e cause. 3 See mandat e 

of  t he cour t  f ol l owi ng maj or i t y op. ,  ¶48.  

I I  

¶67 The second r eason t hat  I  cannot  j oi n t he maj or i t y i s 

t hat  i t s  const i t ut i onal  anal ysi s i s pr obl emat i c.  I t  f ai l s  t o 

appl y t he second par t  of  t he t wo- pr ong t est  set  f or t h i n Ter r y  

v.  Ohi o,  392 U. S.  1 ( 1968) .  Accor di ngl y,  i t s  appr oach conf l i c t s 

wi t h pr ecedent  of  t he Uni t ed St at es Supr eme Cour t  as wel l  as 

pr ecedent  f r om t hi s st at e.  

¶68 The maj or i t y set s f or t h t he cor r ect  t est  f or  

det er mi ni ng whet her  an ext ensi on of  a t r af f i c  st op i s 

                                                 
2 Of f i cer  Renni e t est i f i ed t hat  when D' Jango al er t s he " s i t s  

passi vel y. "  See Maj or i t y op. ,  ¶6.  However ,  when depl oyed her e,  
D' Jango sat ,  bar ked,  j ogged f r om one si de of  t he car  t o t he 
ot her ,  and sat  and bar ked agai n.  I t  i s  quest i onabl e whet her  
s i t t i ng and bar k i ng i s t ant amount  t o s i t t i ng " passi vel y. "  Even 
t he cour t  of  appeal s i n i t s cer t i f i cat i on t o t hi s cour t  st at ed 
t hat  i t  was " not  appar ent  f r om t he vi deot ape"  t hat  D' Jango sat  
passi vel y.  Havi ng r evi ewed t he squad vi deo,  I  agr ee t hat  i t  i s  
not  appar ent  t hat  D' Jango ever  sat  passi vel y.   

3 The maj or i t y st at es t hat  i t  does not  addr ess whet her  t he 
dog al er t ed or  whet her  t her e was pr obabl e cause because t he 
i ssues wer e not  pr esent ed t o t he c i r cui t  cour t  and because t hey 
wer e not  cer t i f i ed quest i ons.   

When t hi s cour t  gr ant s di r ect  r evi ew upon cer t i f i cat i on,  i t  
acqui r es j ur i sdi ct i on " of  an appeal , "  whi ch i ncl udes al l  i ssues,  
not  mer el y t he i ssues cer t i f i ed,  unl ess t he cour t  by or der  
l i mi t s t he i ssues on cer t i f i cat i on.     Wi s.  St at .  §§ 808. 05( 2) ;  
( Rul e)  809. 61;  St at e v.  Schweda,  2007 WI  100,  ¶49,  303 
Wi s.  2d 353,  736 N. W. 2d 49 ( Abr ahamson,  C. J. ,  concur r i ng) ;  St at e 
v.  Mi t chel l ,  167 Wi s.  2d 672,  677,  482 N. W. 2d 364 ( 1992) ;  St at e 
v.  St oehr ,  134 Wi s.  2d 66,  70,  396 N. W. 2d 177 ( 1986) .   Her e,  t he 
or der  di d not  l i mi t  t he i ssues.   
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const i t ut i onal .  Fi r st ,  a cour t  must  det er mi ne whet her  t he 

sei zur e was j ust i f i ed at  i t s  i ncept i on,  and second,  i t  must  

det er mi ne whet her  t he ext ensi on of  t he sei zur e " was r easonabl y  

r el at ed i n scope t o t he c i r cumst ances whi ch j ust i f i ed t he 

i nt er f er ence i n t he f i r st  pl ace. "  Maj or i t y op. ,  ¶30 ( quot i ng 

Ter r y,  392 U. S.  at  19- 20.  As t he maj or i t y not es,  t he par t i es 

agr ee t hat  t he i ni t i al  sei zur e was j ust i f i ed at  i t s  i ncept i on.  

Maj or i t y op. ,  ¶35.  So f ar ,  so good.  

¶69 I nexpl i cabl y,  however ,  r at her  t han appl y i ng t he second 

par t  of  t he t est  set  f or t h——whet her  t he ext ensi on of  t he sei zur e 

" was r easonabl y r el at ed i n scope t o t he c i r cumst ances whi ch 

j ust i f i ed t he i nt er f er ence i n t he f i r st  pl ace" ——t he maj or i t y 

changes t he t est .  I t  st at es t hat  " t he quest i on we must  deci de i s  

whet her  t he 78- second i nt r usi on upon Ar i as ' s l i ber t y t hat  was 

caused by t he dog sni f f  was r easonabl e. "  Maj or i t y op. ,  ¶38.  What  

happened t o t he r est  of  t he t est ? The maj or i t y s i mpl y j et t i sons 

t he second r equi r ement  t hat  an ext ensi on of  a sei zur e r el at e t o 

t he c i r cumst ances t hat  j ust i f y t he i ni t i al  sei zur e.   

¶70 The ci r cumst ances t hat  j ust i f i ed t he i ni t i al  sei zur e 

i n t hi s case wer e Of f i cer  Renni e' s r easonabl e suspi c i on t hat  a 

mi nor  was t r anspor t i ng beer .  However ,  t he maj or i t y makes no 

at t empt  t o expl ai n how t he ext ensi on of  t he sei zur e i n or der  t o 

conduct  a dog sni f f  f or  dr ugs r easonabl y r el at es t o t hose 

ci r cumst ances.  I nst ead,  i t  s i mpl y concl udes t hat  because t he 

publ i c has a s i gni f i cant  i nt er est  i n cur bi ng nar cot i cs 

di st r i but i on,  a br i ef  ext ensi on of  t he sei zur e i s r easonabl e.  

I d. ,  ¶39.  
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¶71 The f ai l ur e t o appl y t he t est  set  f or t h i s cr uci al  t o 

t he maj or i t y ' s concl usi on.  The ext ensi on of  t he sei zur e i n t hi s 

case i s whol l y unr el at ed t o t he c i r cumst ances t hat  j ust i f i ed t he 

i ni t i al  sei zur e.  Ext endi ng t he t r af f i c  st op t o depl oy a dr ug-

sni f f i ng dog i s not  r el at ed i n t he s l i ght est  t o t r anspor t at i on 

of  beer  by a mi nor .  Thus,  t he ext ensi on of  t he sei zur e i s not  

" r easonabl y r el at ed i n scope t o t he c i r cumst ances whi ch 

j ust i f i ed t he i nt er f er ence i n t he f i r st  pl ace, "  and i s t her ef or e 

unconst i t ut i onal .  

¶72 Supr eme Cour t  pr ecedent  on t hi s mat t er  i s c l ear .  I n 

Fl or i da v.  Royer ,  t he Cour t  was adamant  t hat  " [ a] n i nvest i gat i ve 

det ent i on must  be t empor ar y and l ast  no l onger  t han i s necessar y 

t o ef f ect uat e t he pur pose of  t he st op. "  460 U. S.  491,  500 

( 1983) .  I n addi t i on t o bei ng ci r cumscr i bed i n t i me,  t he Cour t  

st at ed t hat  t he " scope of  t he det ent i on must  be car ef ul l y 

t ai l or ed t o i t s under l y i ng j ust i f i cat i on. "  I d.   Ther e i s no 

quest i on t hat  det ent i on her e l ast ed " l onger  t han [ was]  necessar y 

t o ef f ect uat e t he pur pose of  t he st op, "  namel y i nvest i gat i ng 

whet her  Schi l l i nger  was t r anspor t i ng beer .  Si mi l ar l y,  t he scope 

of  t he det ent i on was not  car ef ul l y t ai l or ed t o i t s under l y i ng 

j ust i f i cat i on.  Rat her ,  i t  was expanded t o conduct  a dog sni f f  

f or  dr ugs,  whi ch bear s no r el at i on t o t he under l y i ng 

j ust i f i cat i on f or  t he st op.   

¶73 The appr oach t aken by t he maj or i t y i s al so cont r ar y t o 

Uni t ed St at es v.  Cabal l es,  543 U. S.  405 ( 2005) .  I n t hat  case,  

whi l e one of f i cer  was wr i t i ng a war ni ng t i cket  dur i ng a t r af f i c  

st op,  anot her  of f i cer  wal ked a dr ug- sni f f i ng dog ar ound t he 
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def endant ' s vehi c l e.  I d.  at  406.  The Cour t  was expl i c i t  t hat  a 

sei zur e j ust i f i ed by t he i nt er est  of  i ssui ng a c i t at i on can 

become unl awf ul  when expanded beyond t he t i me r easonabl y  

r equi r ed t o i ssue t he ci t at i on.  I d.  at  407.  Because t he dog 

sni f f  i n Cabal l es occur r ed as t he c i t at i on was bei ng i ssued,  

t her e was no expansi on.  I n cont r ast ,  t he dog sni f f  her e t ook 

pl ace separ at el y f r om t he measur es necessar y t o i nvest i gat e a 

mi nor  t r anspor t i ng beer .   

¶74 The maj or i t y opi ni on al so conf l i c t s wi t h Wi sconsi n 

pr ecedent .  I n St at e v.  Bet ow,  an of f i cer  st opped Bet ow f or  

speedi ng.  226 Wi s.  2d 90,  92,  593 N. W. 2d 499 ( Ct .  App.  1999) .  

The of f i cer  checked Bet ow' s l i cense and r egi st r at i on and asked 

f or  per mi ssi on t o sear ch t he car .  Bet ow r ef used,  but  t he of f i cer  

det ai ned hi m i n or der  t o depl oy a dr ug- sni f f i ng dog.  I d. ,  92- 93.  

The cour t  of  appeal s det er mi ned t hat  a val i d t r af f i c  st op may be 

ext ended i f  " t he of f i cer  becomes awar e of  addi t i onal  suspi c i ous 

f act or s whi ch ar e suf f i c i ent  t o gi ve r i se t o an ar t i cul abl e 

suspi c i on t hat  t he per son has commi t t ed or  i s commi t t i ng an 

of f ense"  ot her  t han t he one gi v i ng r i se t o t he i ni t i al  st op.  I d.  

at  94.  Because t her e wer e no such f act or s pr esent  i n Bet ow,  t he 

cour t  of  appeal s det er mi ned t hat  ext ensi on of  t he sei zur e was 

unl awf ul .   

¶75 Fol l owi ng Bet ow r equi r es a det er mi nat i on t hat  t he 

ext ensi on of  t he sei zur e i n t hi s  case was unconst i t ut i onal .  The 

St at e has pr esent ed no ar gument  t hat  Of f i cer  Renni e became awar e 

of  addi t i onal  suspi c i ous f act or s t hat  woul d gi ve r i se t o an 

ar t i cul abl e suspi c i on t hat  Schi l l i nger  or  Ar i as had commi t t ed or  
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wer e commi t t i ng an of f ense ot her  t han t he one t hat  j ust i f i ed t he 

i ni t i al  sei zur e.  Nonet hel ess,  t he st op was ext ended.   

¶76 The maj or i t y at t empt s t o di st i ngui sh Bet ow on t he 

gr ound t hat  t he t r af f i c  st op i n t hat  case had concl uded and 

Bet ow r ef used t he of f i cer ' s r equest  t o sear ch t he car .  Maj or i t y 

op. ,  ¶43.  The maj or i t y does not  expl ai n how i t  i s  abl e t o di v i ne 

t hat  t he t r af f i c  st op i n Bet ow had been concl uded when t he 

of f i cer  ext ended t he sei zur e.  Bet ow was st i l l  det ai ned and t her e 

i s no i ndi cat i on i n Bet ow t hat  t he of f i cer  had r et ur ned hi s 

l i cense and r egi st r at i on.  Cont r ar y t o t he maj or i t y ' s asser t i on,  

t he pr obl em i n Bet ow i s t hat  t he t r af f i c  st op f or  speedi ng had 

not  been concl uded.   

¶77 Mor eover ,  t he f act  t hat  Bet ow r ef used a r equest  f ai l s  

t o expl ai n t he maj or i t y ' s v i ew t hat  t he ext ensi on of  t he sear ch 

i n t hat  case was i mper mi ssi bl e and t he sear ch i n t he pr esent  

case was per mi ssi bl e.  Schi l l i nger  and Ar i as wer e not  gi ven t he 

oppor t uni t y t o r ef use t he sear ch.  Of f i cer  Renni e r et ai ned 

Schi l l i nger ' s l i cense and r egi st r at i on and si mpl y conduct ed t he 

sear ch.   

¶78 I n St at e v.  Gammons,  a pol i ce of f i cer  per f or med a 

t r af f i c  st op f or  a mi ssi ng r ear  l i cense pl at e.  2001 WI  App 36,  

¶2,  241 Wi s.  2d 296,  625 N. W. 2d 623.  Af t er  check i ng t he dr i ver ' s  

l i cense and r egi st r at i on,  t he of f i cer  asked t o sear ch t he 

vehi c l e,  and t he dr i ver  r ef used.  I d. ,  ¶3.  When t he of f i cer  

st at ed t hat  he was goi ng t o have a dog sni f f  t he vehi c l e,  t he 

dr i ver  acqui esced t o a sear ch.  I d.   
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¶79 The cour t  of  appeal s det er mi ned t hat  t he i ni t i al  st op 

i n Gammons was per mi ssi bl e.  I d. ,  ¶7.  However ,  i t  det er mi ned t hat  

because t he of f i cer  st at ed t hat  he was goi ng t o depl oy hi s dog,  

t her eby movi ng t he dr i ver  t o acqui esce t o t he sear ch,  " t he st op 

was t r ansf or med i nt o an unl awf ul  det ent i on. "  I d. ,  ¶24.  That  i s,  

t he ext ensi on of  t he scope was not  " r easonabl y r el at ed t o t he 

c i r cumst ances j ust i f y i ng t he i ni t i al  pol i ce i nt er f er ence. "  I d. ,  

¶11 ( c i t i ng Ter r y,  392 U. S.  at  19- 20) .   

¶80 Gammons di ct at es t he out come i n t hi s case.  As i n 

Gammons,  t he sear ch her e was ext ended beyond t he t i me necessar y 

t o compl et e t he i ni t i al  st op,  and t he ext ensi on was not  at  al l  

r el at ed t o t he c i r cumst ances j ust i f y i ng t he i ni t i al  

i nt er f er ence.   

¶81 The maj or i t y st at es t hat  Gammons i s di st i ngui shabl e 

f r om t he pr esent  case on t he gr ound t hat  t he dr i ver  acqui esced 

t o a sear ch because " t he of f i cer  t hr eat ened t he dr i ver  wi t h 

f ur t her  det ai nment  so t hat  he coul d use t he dr ug sni f f i ng dog. "  

Maj or i t y op. ,  ¶46.  Appar ent l y,  t he maj or i t y t hi nks t hat  t he 

i ncr ement al  i nt r usi on upon l i ber t y r esul t i ng f r om t he t hr eat  of  

f ur t her  det ai nment  i s gr eat er  t han t he i ncr ement al  i nt r usi on on 

l i ber t y of  act ual  f ur t her  det ai nment  t o depl oy a dr ug sni f f i ng 

dog.  That  v i ew i s unt enabl e.  

¶82 Al t hough t he maj or i t y ar t i cul at es t he cor r ect  t est  f or  

det er mi ni ng whet her  t he ext ensi on of  a t r af f i c  st op i s  

const i t ut i onal ,  i t  f ai l s  t o appl y t he t est .  I t s appr oach 

conf l i c t s wi t h pr ecedent  of  bot h t he Uni t ed St at es Supr eme Cour t  

and t hi s st at e.  Appl y i ng t he cor r ect  t est ,  t he ext ensi on of  t he 
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sei zur e her e i s  unconst i t ut i onal  because t he ext ensi on was not  

r easonabl y r el at ed i n scope t o t he c i r cumst ances whi ch j ust i f i ed 

t he i ni t i al  t r af f i c  st op.   

I I I  

¶83 I n sum,  I  agr ee wi t h t he maj or i t y t hat  t he appr opr i at e 

f ocus her e i s t he 78 seconds of  t he dog sni f f .  However ,  I  

di sagr ee wi t h i t s concl usi on t hat  t he c i r cui t  cour t  c l ear l y 

er r ed i n " f i ndi ng t hat  t he dog sni f f  pr ol onged t he det ent i on by 

' appr oxi mat el y 38 mi nut es. ' "  Maj or i t y op. ,  ¶48.  That  concl usi on 

mi sconst r ues t he ci r cui t  cour t ' s  f i ndi ngs of  f act  and r at i onal e.  

I n addi t i on,  t he maj or i t y advances a novel  and pr obl emat i c 

const i t ut i onal  anal ysi s.  I t  f ai l s  t o f ol l ow t he t est  announced 

by t he U. S.  Supr eme Cour t  i n Ter r y,  392 U. S.  1 ( 1968) ,  and 

i nst ead subst i t ut es a new t est .  Accor di ngl y,  I  r espect f ul l y 

di ssent .  

¶84 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce LOUI S B.  BUTLER,  JR.  j oi n t hi s di ssent .  
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