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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om a deci s i on of  t he Ci r cui t  Cour t  f or  Ozaukee 

Count y,  Paul  V.  Mal l oy,  Judge.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s appeal  i s  bef or e t he 

cour t  on cer t i f i cat i on f r om t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2005- 06) . 1  Rober t  Zel l ner  ( Zel l ner ) ,  a hi gh 

school  sci ence t eacher ,  appeal s f r om t he deci s i on of  t he Ozaukee 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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Count y Ci r cui t  Cour t ,  Judge Paul  V.  Mal l oy pr esi di ng.   The 

ci r cui t  cour t  deni ed Zel l ner ' s r equest  f or  an i nj unct i on 

pr ohi bi t i ng t he Cedar bur g School  Di st r i ct  ( Di st r i ct )  f r om 

r el easi ng a memor andum ( memo)  and a compact  di sc ( CD)  cont ai ni ng 

adul t  i mages and i nt er net  sear ches t hat  Zel l ner  al l egedl y v i ewed 

and conduct ed on hi s school  comput er .   The ci r cui t  cour t  or der ed 

r el ease of  t he memo and t he CD and di smi ssed t he act i on,  but  

st ayed t he r el ease of  t he memo and t he CD pendi ng appeal .   The 

Mi l waukee Jour nal  Sent i nel  and one of  i t s  r epor t er s,  Kat har i ne 

Goodl oe ( col l ect i vel y Jour nal ) ,  had r equest ed access t o t he memo 

and CD pur suant  t o Wi sconsi n' s Open Recor ds Law,  

Wi s.  St at .  §§ 19. 31- 19. 39,  af t er  a publ i c hear i ng r esul t i ng i n 

Zel l ner ' s t er mi nat i on by t he Cedar bur g School  Boar d ( Di st r i ct  

Boar d) ,  and af t er  a gr i evance had been f i l ed chal l engi ng t hat  

t er mi nat i on.  

¶2 Zel l ner  appeal ed t he ci r cui t  cour t ' s  di smi ssal  and 

r el ease or der ,  and t he cour t  of  appeal s cer t i f i ed t he case t o 

t hi s cour t ,  pr esent i ng sever al   quest i ons,  i ncl udi ng whet her  a 

publ i c empl oyee who vi ews copyr i ght ed i mages on a wor k comput er  

has st andi ng t o r ai se t he copyr i ght  except i on t o Wi sconsi n' s 

Open Recor ds Law,  and i f  so,  what  i s t he scope of  such 

except i on?2  The cour t  of  appeal s al so cer t i f i ed t he i ssue of  

whet her ,  under  Wi s.  St at .  § 19. 36( 10) ( b) ,  t he hol di ng of  Local  

                                                 
2 Thi s i ssue coul d al so be st at ed as f ol l ows:  Does Zel l ner  

have st andi ng t o asser t  t hat  t he mat er i al s shoul d not  be 
r el eased because t hey ar e not  " r ecor ds"  under  t he st at ut or y 
def i ni t i on i n Wi s.  St at .  § 19. 32( 2) ? 



No.  2006AP1143- AC   

 

3 
 

2489,  AFSCME v.  Rock Count y,  2004 WI  App 210,  277 Wi s.  2d 208,  

689 N. W. 2d 644,  appl i es t o r ecor ds gener at ed t hr ough f ur t her  

i nvest i gat i on af t er  di sposi t i on,  when di sci pl i ne had been 

i mposed and t hen a gr i evance pr ocedur e had been i ni t i at ed on 

behal f  of  Zel l ner .   Zel l ner  r ai ses t he addi t i onal  i ssue of  

whet her  t he publ i c ' s i nt er est  i n pr ot ect i ng a c i t i zen' s pr i vacy 

i nt er est s out wei ghs t he publ i c ' s i nt er est  i n r el ease of  t he CD 

and memo.    

¶3 We hol d t hat  a per son aggr i eved by a r equest  made 

under  t he Open Recor ds Law has st andi ng t o r ai se a chal l enge 

t hat  t he r equest ed mat er i al s ar e not  " r ecor ds"  because t hey ar e 

copyr i ght ed.   We f ur t her  hol d t hat  t he l anguage of  t he st at ut e,  

when vi ewed i n l i ght  of  t he " f ai r  use"  except i on t o copyr i ght  

i nf r i ngement ,  appl i es so t hat  t he CD and t he memo ar e " r ecor ds"  

wi t hi n t he st at ut or y def i ni t i on of  Wi s.  St at .  § 19. 32( 2) . 3   

¶4 Addi t i onal l y,  we hol d t hat  t he CD and t he memo do not  

f al l  wi t hi n t he st at ut or y except i on f or  pendi ng di sci pl i nar y 

r ecor ds " pr i or  t o di sposi t i on of  t he i nvest i gat i on"  under  

Wi s.  St at .  § 19. 36( 10) ( b)  and Rock Count y,  277 Wi s.  2d 208,  

¶¶19- 20.   We ar e sat i sf i ed t hat  t he Di st r i ct ' s  i nvest i gat i on of  

                                                 
3 Wi sconsi n St at .  § 19. 32( 2)  def i nes a " r ecor d"  as  

any mat er i al  on whi ch wr i t t en,  dr awn,  pr i nt ed,  spoken,  
v i sual  or  el ect r omagnet i c i nf or mat i on i s r ecor ded or  
pr eser ved,  r egar dl ess of  physi cal  f or m or  
char act er i st i cs,  whi ch has been cr eat ed or  i s  bei ng 
kept  by an aut hor i t y.   .  .  .  " Recor d"  does not  
i ncl ude .  .  .  mat er i al s t o whi ch access i s l i mi t ed by 
copyr i ght ,  pat ent ,  or  bequest .  .  .  .   
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Zel l ner ' s conduct  was concl uded f or  pur poses of  t he Open Recor ds 

Law when t he Di st r i ct  Boar d t er mi nat ed Zel l ner ' s empl oyment  and 

t hat ,  t her ef or e,  t he CD and t he memo ar e not  exempt  f r om 

di scl osur e.    

¶5 Fi nal l y,  al t hough we r ecogni ze t he i mpor t ance of  

pr ot ect i ng pr i vacy and r eput at i on i nt er est s,  appl y i ng t he 

common- l aw bal anci ng t est  ar t i cul at ed by t hi s cour t  i n Li nzmeyer  

v.  For cey,  2002 WI  84,  ¶12,  254 Wi s.  2d 306,  646 N. W. 2d 811,  we 

hol d t hat  t he pr esumpt i on of  compl et e publ i c access,  based on a 

publ i c pol i cy det er mi nat i on t hat  r ecor ds shoul d usual l y be open 

f or  r evi ew,  out wei ghs t he publ i c ' s i nt er est  i n pr ot ect i ng t he 

pr i vacy and r eput at i on i nt er est s of  a c i t i zen such as Zel l ner  i n 

t hi s case.    

¶6 The deci s i on of  t he c i r cui t  cour t  i s ,  t her ef or e,  

af f i r med.  

I  

¶7 Zel l ner  was empl oyed by t he Di st r i ct  as a sci ence 

t eacher  f or  near l y 11 year s.   On Januar y 17,  2006,  f ol l owi ng a 

publ i c evi dent i ar y hear i ng,  t he Di st r i ct  Boar d t er mi nat ed 

Zel l ner  f or  al l egedl y v i ewi ng i mages f r om adul t  websi t es on hi s 

wor k comput er .   No st udent s wer e pr esent  at  t he t i me t he i mages 

al l egedl y wer e v i ewed.   The Jour nal  and t he Ozaukee News Gr aphi c 

made a r equest  f or  al l  exhi bi t s pr esent ed at  t he hear i ng.   

Zel l ner  di d not  oppose t he r el ease of  t he r ecor ds.    

¶8 On Febr uar y 20,  2006,  Zel l ner  and Di st r i ct  

r epr esent at i ves met  pr i vat el y t o di scuss set t l ement .   At  t hat  

meet i ng,  t he Di st r i ct ' s  at t or ney pr esent ed Zel l ner  wi t h t he 
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memo,  whi ch was dat ed Febr uar y 20,  2006,  and had been pr epar ed 

by t he Di st r i ct ’ s at t or ney.   The memo was addr essed t o t he 

Di st r i ct  Boar d.   The Di st r i ct ' s  at t or ney al so pr esent ed Zel l ner  

wi t h a CD cont ai ni ng copyr i ght ed di gi t al  i mages,  whi ch  Zel l ner  

had al l egedl y v i ewed over  t he i nt er net  f r om hi s wor k comput er .   

The memo cont ai ned a summar y of  Googl e sear ch t er ms and websi t e 

addr esses t hat  r esul t ed i n t he adul t  i mages cont ai ned on t he CD.   

Bot h t he CD and t he memo wer e cr eat ed as a r esul t  of  a f or ensi c 

anal ysi s of  Zel l ner ' s wor k comput er  t hat  was conduct ed by t he 

Di st r i ct  af t er  t he evi dent i ar y hear i ng r esul t i ng i n Zel l ner ' s 

t er mi nat i on.   I t  i s  s i gni f i cant  t o not e t hat  Zel l ner ' s comput er  

was pur chased new,  and t hat  i t  was assi gned excl usi vel y t o 

Zel l ner  t hr oughout  i t s use.  

¶9 The Cedar bur g Educat i on Associ at i on ( Associ at i on)  met  

wi t h t he Di st r i ct  Boar d on Febr uar y 21,  2006,  i n a c l osed 

meet i ng,  t o di scuss i t s gr i evance on behal f  of  Zel l ner ,  

r egar di ng hi s t er mi nat i on.   On Febr uar y 22,  2006,  t he Jour nal  

sent  a l et t er  t o t he Di st r i ct  seeki ng r el ease of  t he memo and 

t he CD under  t he Open Recor ds Law.   The Di st r i ct  not i f i ed 

Zel l ner  t hat  i t  had deci ded t o r el ease t he r equest ed r ecor ds.    

¶10 Zel l ner  f i l ed an act i on i n t he Ozaukee Count y Ci r cui t  

Cour t ,  seeki ng de novo r evi ew of  t he Di st r i ct ' s  deci s i on t o 

r el ease t he memo and t he CD.   Zel l ner  ar gued t hat ,  under  

Wi s.  St at .  § 19. 36( 10) ( b) ,  t he r equest ed i t ems shoul d not  be 

r el eased,  because t hey wer e not  " r ecor ds"  subj ect  t o r el ease 

under  t he Open Recor ds Law,  s i nce t hey wer e par t  of  a cur r ent  

" i nvest i gat i on. "   Zel l ner  f ur t her  ar gued t hat  t he CD and t he 
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memo cont ai ned i naccur at e and unaut hent i cat ed dat a t hat  woul d be 

pr ej udi c i al  t o Zel l ner ' s r eput at i on and hi s pr i vacy i nt er est s.   

The Jour nal  was per mi t t ed t o i nt er vene i n t he case.    

¶11 Af t er  hol di ng a hear i ng,  t he Ozaukee Count y Ci r cui t  

Cour t ,  Judge Paul  V.  Mal l oy pr esi di ng,  deni ed Zel l ner ' s r equest  

f or  an i nj unct i on pr ohi bi t i ng r el ease,  or der ed r el ease of  t he 

memo and t he CD,  and di smi ssed t he act i on,  but  st ayed t he 

r el ease pendi ng appeal .    

¶12 Zel l ner  appeal ed t he ci r cui t  cour t ' s  deci s i on i n 

r egar d t o r el ease of  t he memo and t he CD.   The cour t  of  appeal s 

gr ant ed a mot i on f i l ed by t he Jour nal  t o expedi t e t he appeal  

pur suant  t o Wi s.  St at .  § 19. 356( 8) .   The cour t  of  appeal s t hen 

cer t i f i ed t he case t o t hi s cour t ,  and we accept ed t he 

cer t i f i cat i on.  

¶13 Whi l e t he appeal  r egar di ng t he r el ease of  t he memo and 

CD was pendi ng,  an ar bi t r at or  i ssued a deci s i on i n t he 

ar bi t r at i on bet ween t he Di st r i ct  Boar d and t he Associ at i on.   The 

ar bi t r at or  det er mi ned t hat  t he Di st r i ct  Boar d v i ol at ed i t s 

col l ect i ve bar gai ni ng agr eement  wi t h t he Associ at i on by 

t er mi nat i ng Zel l ner  wi t hout  j ust  cause,  and t hus,  or der ed t hat  

Zel l ner  be r ei nst at ed.   Si nce t he Di st r i ct  Boar d di d not  compl y 

wi t h t he ar bi t r at i on awar d,  t he Associ at i on br ought  an act i on t o 

enf or ce t he ar bi t r at i on awar d.   Ozaukee Count y Ci r cui t  Cour t  

Judge Joseph D.  McCor mack di d not  conf i r m t he ar bi t r at or ' s 

deci s i on,  concl udi ng t hat  t he Di st r i ct  Boar d' s deci s i on was not  

ar bi t r ar y,  and t hat  t her e was a r at i onal  basi s f or  t er mi nat i ng 

Zel l ner ' s empl oyment  f or  v i ewi ng por nogr aphy.  
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I I  

¶14 Thi s case r equi r es us t o det er mi ne whet her  a publ i c 

empl oyee who vi ews copyr i ght ed i mages on a wor k comput er  has 

st andi ng t o r ai se t he copyr i ght  except i on t o Wi sconsi n' s Open 

Recor ds Law.   The det er mi nat i on of  st andi ng i nvol ves a quest i on 

of  l aw,  whi ch we r evi ew de novo.   St at e v.  Wi sumi er ski ,  106 Wi s.  

2d 722,  733,  317 N. W. 2d 484 ( 1982) ; 4 Zehet ner  v.  Chr ysl er  

Fi nanci al  Co. ,  LLC,  2004 WI  App 80,  ¶12,  272 Wi s.  2d 628,  679 

N. W. 2d 919.   

¶15 Thi s case al so r equi r es us t o det er mi ne whet her  t he CD 

and memo at  i ssue ar e r ecor ds under  Wi s.  St at .  § 19. 32,  i n l i ght  

of  t he st at ut or y except i on r el at i ng t o copyr i ght  i n § 19. 32( 2) .   

I n addi t i on,  we must  det er mi ne whet her  t he " f ai r  use"  except i on 

t o copyr i ght  i nf r i ngement  i n 17 U. S. C.  § 107 appl i es.   Fai r  use 

i s a mi xed quest i on of  l aw and f act .   Har per  & Row,  Publ i sher s,  

I nc.  v.  Nat i on Ent er s. ,  471 U. S.  539,  560 ( 1985) .   Ther ef or e,  i f  

t he l ower  cour t  has made f act ual  f i ndi ngs suf f i ci ent  t o eval uat e 

t he f ai r  use f act or s,  an appel l at e cour t  need not  r emand f or  

f ur t her  f act - f i ndi ng.   I d.     

¶16 We must  al so det er mi ne whet her  t he i nvest i gat i on 

l i mi t at i on i n Wi s.  St at .  § 19. 36( 10) ( b)  appl i es i n t hi s case.   

                                                 
4 I n St at e v.  Wi sumi er ski ,  106 Wi s.  2d 722,  732,  317 N. W. 2d 

484 ( 1982) ,  t hi s cour t  hel d t hat  t he def endant  l acked st andi ng 
t o chal l enge a sear ch because he di d not  have a l egi t i mat e 
expect at i on of  pr i vacy.   Al t hough Wi sumi er ski  i s  a cr i mi nal  
case,  we f i nd i t  hel pf ul  i n det er mi ni ng t he pr oper  st andar d of  
r evi ew f or  t he i ssue of  st andi ng.  
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These quest i ons i nvol ve st at ut or y i nt er pr et at i on and,  t her ef or e,  

ar e subj ect  t o de novo r evi ew.   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t ,  2004 WI  58,  ¶¶44- 51,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

Under  t he pl ai n meani ng r ul e of  st at ut or y i nt er pr et at i on,  

ext r i nsi c sour ces need not  be and ar e not  consul t ed except  t o 

r esol ve an ambi gui t y i n t he st at ut or y l anguage.   I d.   

¶17 The appl i cat i on of  t he Open Recor ds Law t o undi sput ed 

f act s i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo.   

Hempel  v.  Ci t y of  Bar aboo,  2005 WI  120,  ¶21,  284 Wi s.  2d 162,  

699 N. W. 2d 551.   Thi s case r equi r es us t o anal yze t he common- l aw 

bal anci ng t est  set  f or t h i n Li nzmeyer ,  254 Wi s.  2d 306,  ¶12,  t o 

undi sput ed f act s.   Mor e speci f i cal l y,  whet her  t he publ i c ' s 

i nt er est  i n pr ot ect i ng Zel l ner ' s pr i vacy and r eput at i on 

i nt er est s out wei ghs t he pr esumpt i on of  compl et e publ i c access,  

based on t he publ i c pol i cy det er mi nat i ons of  t he l egi s l at ur e,  i s  

a quest i on of  l aw whi ch we deci de wi t hout  def er ence t o t he 

c i r cui t  cour t ' s  deci s i on.    I d. ,  ¶24,  Kai l i n v.  Rai nwat er ,  226 

Wi s.  2d 134,  146,  593 N. W. 2d 865 ( Ct .  App.  1999) .  

I I I  

¶18 A t hr eshol d i ssue i n t hi s case i s whet her  Zel l ner  has 

st andi ng t o asser t  t he copyr i ght  except i on t o t he Open Recor ds 
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Law,  Wi s.  St at .  § 19. 32( 2) .   The CD5 at  i ssue,  whi ch t he Di st r i ct  

cr eat ed af t er  a f or ensi c anal ysi s of  Zel l ner ' s comput er ,  

cont ai ns copyr i ght ed adul t  i mages and websi t es.      

¶19 The Jour nal  ar gues t hat  t he copyr i ght  except i on was 

i nt ended t o pr ot ect  t he r i ght s of  aut hor s,  not  t o shi el d t he 

mi sconduct  of  publ i c empl oyees. 6 The Jour nal  asser t s t hat  t he 

Di st r i ct ,  not  Zel l ner ,  woul d be l i abl e f or  any copyr i ght  

i nf r i ngement ,  and t hus,  Zel l ner  shoul d not  be per mi t t ed t o 

asser t  copyr i ght  i nf r i ngement  as a bar  t o di scl osur e of  t he memo 

and CD.   

¶20 Zel l ner  ar gues t hat ,  as a publ i c  empl oyee who wi l l  be 

af f ect ed by t he r el ease of  t he copyr i ght ed mat er i al s,  he has 

st andi ng t o obj ect  t o t hei r  r el ease.   He r el i es on Mut ual  

Ser vi ces Casual t y I ns.  Co.  v.  Koeni gs,  110 Wi s.  2d 522,  329 

N. W. 2d 157 ( 1983) ,  i n suppor t  of  hi s ar gument .   I n Mut ual  

                                                 
5 Al t hough Zel l ner  ar gued i n hi s br i ef  t o t he c i r cui t  cour t  

t hat  t he memo i s not  a publ i c r ecor d,  he does not  r ai se t hat  
ar gument  bef or e t hi s cour t .   I nst ead,  he ar gues t hat ,  even i f  
t he memo i s a publ i c r ecor d,  i t  shoul d not  be r el eased because 
t he publ i c ' s i nt er est  i n pr ot ect i ng t he pr i vacy and r eput at i on 
r i ght s of  i t s  c i t i zens out wei ghs t he publ i c ' s i nt er est  i n 
di scl osur e.   The Jour nal  ar gues t hat  nei t her  t he CD,  nor  t he 
memo,  f al l  wi t hi n t he copyr i ght  except i on,  and t hat ,  t her ef or e,  
bot h ar e r ecor ds cover ed by t he Open Recor ds Law.  

6 I n t hei r  ami cus br i ef  i n suppor t  of  t he i nt er venor s-
r espondent s,  t he Repor t er s Commi t t ee f or  Fr eedom of  t he Pr ess,  
Amer i can Soci et y  of  Newspaper  Edi t or s,  t he Associ at ed Pr ess,  t he 
E. W.  Scr i pps Company,  Gannet t  Co. ,  t he Newspaper  Associ at i on of  
Amer i ca,  t he Newspaper  Gui l d- CWA,  and t he Radi o- Tel evi s i on News 
Di r ect or s Associ at i on,  al so ar gue t hat  Zel l ner  does not  have 
st andi ng t o r ai se t he copyr i ght  except i on t o t he Open Recor ds 
Law.  
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Ser vi ces,  t he par ent s of  a chi l d i nj ur ed i n an aut omobi l e 

acci dent ,  and t hei r  aut omobi l e i nsur er ,  wer e par t i es aggr i eved 

by a j udgment  di smi ssi ng t he par ent s '  homeowner s'  i nsur er ,  

Pr udent i al  I nsur ance Company ( Pr udent i al ) ,  f r om t he act i on.   I d.   

The j udgment  di smi ssi ng Pr udent i al  meant  t hat  t he par ent s coul d 

not  be i ndemni f i ed by Pr udent i al  under  t hei r  homeowner s'  

l i abi l i t y  i nsur ance pol i cy,  t o t he ext ent  t hey wer e not  

pr ot ect ed by t hei r  aut omobi l e l i abi l i t y  i nsur er .   Thi s cour t  

hel d t hat  t he par ent s and t hei r  aut omobi l e i nsur er  had st andi ng 

t o appeal  t he ci r cui t  cour t ' s  di smi ssal ,  even t hough t hey had 

never  asser t ed a c l ai m agai nst  t he homeowner ' s i nsur er ,  because 

t hey wer e aggr i eved by t he j udgment  ent er ed i n t he act i on,  i n 

t hat  t hei r  i nt er est s wer e adver sel y af f ect ed.    I d.  at  527.  

¶21 We agr ee wi t h Zel l ner  t hat  he has st andi ng,  i n accor d 

wi t h Mut ual  Ser vi ces,  t o r ai se t he copyr i ght  except i on t o t he 

Open Recor ds Law,  as a basi s f or  hi s obj ect i on t o t he r el ease of  

t he CD.   Al t hough Mut ual  Ser vi ces i nvol ved t he i ssue of  st andi ng 

t o appeal ,  wher eas t he pr esent  case i nvol ves t he i ssue of  

st andi ng t o chal l enge t he r el ease of  copyr i ght ed mat er i al s under  

t he Open Recor ds Law i n hi s appeal  of  t he c i r cui t  cour t ' s  

deci s i on,  Mut ual  Ser vi ces i s hel pf ul  i n our  anal ysi s.   Zel l ner  

wi l l  be i mpact ed per sonal l y by t hi s cour t ' s  hol di ng i n r egar d t o 

t he r equest ed r el ease,  and hi s i nt er est s wer e adver sel y af f ect ed 

by t he c i r cui t  cour t  deci s i on.   He has st andi ng,  t her ef or e,  t o 

r ai se t he copyr i ght  except i on as par t  of  hi s appeal  i n t hi s 

case.  
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¶22 Zel l ner  asser t s t hat  t he CD i s not  a r ecor d under  Wi s.  

St at . ,  chapt er  19,  because i t  cont ai ns websi t es and i mages t hat  

ar e pr ot ect ed by Uni t ed St at es copyr i ght  l aw.   Zel l ner  ar gues 

t hat  t he mat er i al s and i mages f r om t he CD may not  be r epr oduced,  

copi ed,  publ i shed,  or  di st r i but ed wi t hout  t he copyr i ght  hol der ' s 

expr ess per mi ssi on.   17 U. S. C.  § 106( 1)  ( 2006) . 7  He asser t s 

t hat ,  s i nce t he Di st r i ct  does not  own t he copyr i ght  t o t he 

i mages and websi t es cont ai ned i n t he CD,  t he Di st r i ct  may not  

di st r i but e t he i mages t o t he publ i c wi t hout  i nf r i ngi ng t he 

copyr i ght  hol der ' s di st r i but i on r i ght s.    

¶23 The Jour nal  ar gues t hat  t he CD and t he memo ar e 

r ecor ds,  and t hat  t he copyr i ght  except i on i n 

Wi s.  St at .  § 19. 32( 2)  does not  appl y.   The Jour nal  st at es t hat ,  

i n or der  t o i nt er pr et  t he phr ase " mat er i al s t o whi ch access i s 

l i mi t ed by copyr i ght "  i n § 19. 32( 2) ,  t he cour t  must  l ook t o 

f eder al  copyr i ght  l aw.   The Jour nal  asser t s t hat ,  al t hough 

f eder al  copyr i ght  l aw pr ot ect s " or i gi nal  wor ks of  aut hor shi p 

f i xed i n any t angi bl e medi um of  expr essi on, "  17 U. S. C.  § 102( a) ,  

§ 19. 32( 2)  appl i es onl y when access t o r ecor ds woul d const i t ut e 

copyr i ght  i nf r i ngement  i n v i ol at i on of  t he excl usi ve r i ght s of  

t he copyr i ght  hol der .  

¶24 The Jour nal  ar gues t hat  Zel l ner ' s i nt er pr et at i on of  

what  const i t ut es a r ecor d under  Wi s.  St at .  § 19. 32( 2)  i s t oo 

br oad.   The Jour nal  ar gues t hat ,  i f  t he cour t  wer e t o adopt  

                                                 
7 Al l  subsequent  r ef er ences t o t he Uni t ed St at es Code ar e t o 

t he 2006 ver si on unl ess ot her wi se i ndi cat ed.  
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Zel l ner ' s i nt er pr et at i on of  § 19. 32( 2) ,  near l y ever y open 

r ecor ds r equest  i n Wi sconsi n woul d be deni ed because t he 

mat er i al s r equest ed under  t he Open Recor ds Law ar e al most  al ways 

or i gi nal  wor ks of  aut hor shi p set  f or t h i n a " t angi bl e medi um of  

expr essi on, "  such as a wr i t i ng.   Accor di ng t o t he Jour nal ,  such 

a r eadi ng woul d r ender  meani ngl ess t he pr esumpt i on of  compl et e 

publ i c access st at ed i n Wi s.  St at .  § 19. 31.  

¶25 The Jour nal  al so ar gues t hat  al l owi ng publ i c access t o 

t he CD and t he memo const i t ut es a " f ai r  use of  a copyr i ght ed 

wor k"  under  17 U. S. C.  § 107 and,  t her ef or e,  does not  v i ol at e 

copyr i ght  l aw.   BMG Musi c v.  Gonzal ez,  430 F. 3d 888,  889 ( 7t h 

Ci r .  2005) ( " A ' f ai r  use'  of  copyr i ght ed mat er i al  i s  not  

i nf r i ngement . " ) .   See al so St at e ex r el .  Rea v.  Ohi o Dep’ t  of  

Educ. ,  692 N. E. 2d 596,  601- 02 ( Ohi o 1998) .   The Jour nal  ar gues 

t hat  t he f ai r  use doct r i ne appl i es t o t he CD and memo i n t hi s 

case,  because t her e i s no ot her  way f or  t he publ i c t o access t he 

i nf or mat i on cont ai ned t her ei n,  because t he copyr i ght ed wor k ( t he 

i mages and websi t es)  i s not  commer ci al  i n nat ur e,  because t he 

i mages wer e al r eady publ i shed and f r eel y di st r i but ed t o t he 

publ i c,  and because t he CD and memo wi l l  i n no way suppl ant  t he 

mar ket .   Campbel l  v.  Acuf f - Rose Musi c,  I nc. ,  510 U. S.  569,  577-

78 ( 1994) .   

¶26 We ar e sat i sf i ed t hat ,  despi t e t he copyr i ght  

except i on,  t he CD and t he memo ar e r ecor ds under  

Wi s.  St at .  § 19. 32( 2) .   St at ut or y i nt er pr et at i on begi ns wi t h t he 

l anguage of  t he st at ut e;  i f  t he meani ng i s pl ai n,  t he i nqui r y 

or di nar i l y  ends.   Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  
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89,  ¶12,  293 Wi s.  2d 123,  717 N. W. 2d 258.   Sect i on 19. 32( 2)  

br oadl y def i nes a r ecor d as " any mat er i al  on whi ch wr i t t en,  

dr awn,  pr i nt ed,  spoken,  v i sual  or  el ect r omagnet i c i nf or mat i on i s  

r ecor ded or  pr eser ved,  r egar dl ess of  physi cal  f or m or  

char act er i st i cs,  whi ch has been cr eat ed or  i s bei ng kept  by an 

aut hor i t y. "    The def i ni t i on of  a r ecor d " does not  

i ncl ude .  .  .  mat er i al s t o whi ch access i s l i mi t ed by copyr i ght ,  

pat ent ,  or  bequest .  .  .  . "   We ar e sat i sf i ed t hat  t he phr ase 

" l i mi t ed by copyr i ght "  i s  not ,  i t sel f ,  ambi guous;  however ,  we 

must  det er mi ne whet her  t he copyr i ght  except i on appl i es based on 

t he f act s pr esent ed i n t hi s case.   I t  i s  hel pf ul  i n t hat  r egar d 

t o l ook t o f eder al  copyr i ght  l aw.    

¶27 Under  f eder al  l aw,  " [ c] opyr i ght  pr ot ect i on 

subsi st s .  .  .  i n or i gi nal  wor ks of  aut hor shi p f i xed i n any 

t angi bl e medi um of  expr essi on,  now known or  l at er  

devel oped.  .  .  . "   17 U. S. C.  § 102( a) .   " Wor ks of  aut hor shi p"  

i ncl ude l i t er ar y wor ks;  musi cal  wor ks,  i ncl udi ng any 

accompanyi ng wor ds;  dr amat i c wor ks,  i ncl udi ng any accompanyi ng 

musi c;  pant omi mes and chor eogr aphi c wor ks;  pi ct or i al ,  gr aphi c,  

and scul pt ur al  wor ks;  mot i on pi ct ur es and ot her  audi ovi sual  

wor ks;  sound r ecor di ngs;  and ar chi t ect ur al  wor ks.   I d.   

Or di nar i l y ,  use and r epr oduct i on of  copyr i ght ed mat er i al  i s  one 

of  many r i ght s gr ant ed onl y t o t he copyr i ght  hol der .  17 U. S. C.  § 

106.    

¶28 However ,  f eder al  l aw r ecogni zes a " f ai r  use"  except i on 

t o copyr i ght  i nf r i ngement .   I n 17 U. S. C.  § 107 f our  f act or s ar e 

l i s t ed t hat  shal l  be consi der ed i n det er mi ni ng whet her  t he use 
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made of  a copyr i ght ed wor k i n any par t i cul ar  case i s a " f ai r  

use. "   Those f act or s i ncl ude:  ( 1)  t he pur pose and char act er  of  

t he use,  i ncl udi ng whet her  such use i s of  a commer ci al  nat ur e or  

i s f or  nonpr of i t  educat i onal  pur poses;  ( 2)  t he nat ur e of  t he 

copyr i ght ed wor k;  ( 3)  t he amount  and subst ant i al i t y  of  t he 

por t i on used i n r el at i on t o t he copyr i ght ed wor k as a whol e;  and 

( 4) t he ef f ect  of  t he use upon t he pot ent i al  mar ket  f or ,  or  

val ue of ,  t he copyr i ght ed wor k.   17 U. S. C.  § 107.    

¶29 Appl y i ng t he " f ai r  use"  f act or s out l i ned i n 17 U. S. C.  

§ 107 i n t hi s case,  we ar e sat i s f i ed t hat  t he CD and t he memo do 

not  f al l  wi t hi n t he copyr i ght  except i on under  

Wi s.  St at .  § 19. 32( 2) .   Whi l e we l ook at  al l  f our  f act or s l i s t ed 

i n 17 U. S. C.  § 107,  t he f ol l owi ng f act or s ar e most  s i gni f i cant  

i n t hi s case:  t he nat ur e of  t he copyr i ght ed wor k,  and t he ef f ect  

of  t he use upon t he pot ent i al  mar ket  f or ,  or  val ue of ,  t he 

copyr i ght ed wor k.   Under  t he c i r cumst ances pr esent ed i n t hi s 

case,  t he i mages and websi t es l i s t ed and r ecor ded i n t he memo 

and t he CD ar e not  commer ci al  i n nat ur e,  because t hey can be 

accessed f r ee of  char ge vi a t he i nt er net ,  and because t he 

Di st r i ct  wi l l  not  pr of i t  f r om t he di st r i but i on of  t he i mages.   

Addi t i onal l y,  al l owi ng publ i c access t o t he CD and t he memo f or  

pur poses of  adher i ng t o t he Open Recor ds Law wi l l  not  af f ect  t he 

pot ent i al  mar ket abi l i t y  of  t he i mages,  nor  i s i t  l i kel y t o 

r el at e t o t hei r  val ue.  

¶30 As we not ed pr evi ousl y,  f ai r  use i s a mi xed quest i on 

of  l aw and f act .   Har per  & Row,  Publ i sher s,  I nc. ,  471 U. S.  at  

560.   I f  t he l ower  cour t  has made f act ual  f i ndi ngs suf f i c i ent  t o 



No.  2006AP1143- AC   

 

15 
 

eval uat e t he f ai r  use f act or s,  an appel l at e cour t  need not  

r emand f or  f ur t her  f act - f i ndi ng.   I n t he pr esent  case,  t he 

c i r cui t  cour t  hear d ar gument s concer ni ng " f ai r  use"  and t he 

copyr i ght  except i on t o t he Open Recor ds Law.   The ci r cui t  cour t  

hel d t hat  t he CD and memo wer e publ i c r ecor ds and shoul d be 

r el eased.   Al t hough t he ci r cui t  cour t  di d not  expl i c i t l y  st at e 

t hat  t he r ecor ds f el l  under  t he " f ai r  use"  except i on,  such a 

f i ndi ng was i mpl i c i t  i n t he cour t ' s  concl usi on t hat  t he CD and 

memo wer e publ i c r ecor ds,  and,  t her ef or e,  not  subj ect  t o t he 

copyr i ght  except i on.   Ther e i s no need under  such ci r cumst ances 

t o r emand f or  any f ur t her  f act - f i ndi ng.   

¶31 Addi t i onal l y,  t hi s cour t  st at ed i n Fox v.  Bock,  149 

Wi s.  2d 403,  411,  428 N. W. 2d 589 ( 1989) ,  t hat  st at ut or y  

except i ons " shoul d be r ecogni zed f or  what  t hey ar e,  i nst ances i n 

der ogat i on of  t he gener al  l egi s l at i ve i nt ent ,  and shoul d,  

t her ef or e,  be nar r owl y const r ued.  .  .  . "   See al so Hempel ,  284 

Wi s.  2d 162,  ¶29.   Wi sconsi n St at .  § 19. 31 expr essl y st at es,  i n 

r el evant  par t ,  t he l egi s l at i ve i nt ent  behi nd Wi sconsi n' s Open 

Recor ds Law:  " [ Sect i ons]  19. 32 t o 19. 37 shal l  be const r ued i n 

ever y i nst ance wi t h a pr esumpt i on of  compl et e publ i c 

access.  .  .  .   The deni al  of  publ i c access gener al l y i s cont r ar y  

t o t he publ i c i nt er est ,  and onl y i n an except i onal  case may 

access be deni ed. "   Thi s pr esumpt i on of  compl et e publ i c access 

i s consi st ent  wi t h our  concl usi on t hat  t he copyr i ght  except i on 

does not  appl y t o t he CD and t he memo i n t hi s case,  because 

publ i c access t o t hose r ecor ds const i t ut es a " f ai r  use"  of  t he 

copyr i ght ed i mages cont ai ned i n t he CD and di scussed i n t he memo 
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and,  t her ef or e,  access i s not  " l i mi t ed by copyr i ght . "   

Wi s.  St at .  § 19. 32( 2) .   

¶32 The cour t  of  appeal s cer t i f i ed t he addi t i onal  quest i on 

of  whet her  Wi s.  St at .  § 19. 36( 10) ( b) 8 excl udes t he memo and t he 

CD f r om di scl osur e under  t he Open Recor ds Law,  wher e t he r ecor ds 

wer e gener at ed t hr ough f ur t her  i nvest i gat i on af t er  a gr i evance 

pr ocedur e had been i ni t i at ed on behal f  of  Zel l ner .   Zel l ner  

ar gues t hat  t he c i r cui t  cour t  mi si nt er pr et ed § 19. 36( 10) ( b)  and 

Rock Count y,  277 Wi s.  2d 208,  when i t  or der ed t he r el ease of  

Zel l ner ’ s r ecor ds bef or e ar bi t r at i on had been compl et ed.   

Zel l ner  asser t s t hat  § 19. 36( 10) ( b)  pr ecl udes t he di scl osur e of  

empl oyee r ecor ds bef or e t he empl oyer  has concl uded i t s 

i nvest i gat i on.   Zel l ner  asser t s t hat ,  af t er  hi s  empl oyment  was 

t er mi nat ed,  t he Di st r i ct  cont i nued i t s i nvest i gat i on of  hi m,  i n 

pr epar at i on f or  t he ar bi t r at i on hear i ng based on t he gr i evance 

f i l ed. 9  He ar gues t hat  t he memo and CD ar e par t  of  a pendi ng 

i nvest i gat i on r el at i ng t o " possi bl e mi sconduct  connect ed wi t h 

empl oyment [ , ] "  and t hat  t he r ecor ds,  t her ef or e,  shoul d not  be 

                                                 
8 Wi sconsi n St at .  § 19. 36( 10) ( b)  st at es t hat  an aut hor i t y 

shal l  not  pr ovi de publ i c access t o r ecor ds cont ai ni ng 
" [ i ] nf or mat i on r el at i ng t o t he cur r ent  i nvest i gat i on of  a 
possi bl e cr i mi nal  of f ense or  possi bl e mi sconduct  connect ed wi t h 
empl oyment  by an empl oyee pr i or  t o di sposi t i on of  t he 
i nvest i gat i on. "  

9 The Wi sconsi n Counci l  of  Count y and Muni ci pal  Empl oyees 
and t he Wi sconsi n Pr of essi onal  Pol i ce Associ at i on,  I nc. ,  ami ci  
cur i ae,  al so t ake t he posi t i on t hat  " i nvest i gat i on"  under  Wi s.  
St at .  § 19. 36( 10) ( b)  cont empl at es t he ent i r e gr i evance 
r esol ut i on pr ocess,  and not  j ust  t he i ni t i al  i nvest i gat i on 
conduct ed by an empl oyer .  
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r el eased unt i l  t hat  i nvest i gat i on has ar r i ved at  a f i nal  

di sposi t i on.   Wi s.  St at .  § 19. 36( 10) ( b) .    

¶33 Zel l ner  r ecogni zes t hat ,  i n Rock Count y,  t he cour t  of  

appeal s hel d t hat  " i nvest i gat i on"  under  

Wi s.  St at .  § 19. 36( 10) ( b)  i ncl uded onl y r ecor ds col l ect ed by t he 

empl oyer  as a pr el ude t o possi bl e empl oyee di sci pl i nar y act i on.   

Rock Count y,  277 Wi s.  2d 208,  ¶15.   However ,  Zel l ner  asser t s 

t hat  i f  an empl oyer  col l ect ed addi t i onal  i nf or mat i on t o def end 

t he di sci pl i nar y act i on,  as was t he case her e,  t hen publ i c 

access must  be pr ohi bi t ed.   See I d. ,  ¶20.  

¶34 I n Rock Count y,  277 Wi s.  2d 208,  ¶5,  empl oyees of  t he 

Rock Count y Sher i f f ' s  Depar t ment  wer e di sci pl i ned f or  v i ewi ng 

i nappr opr i at e i nt er net  i mages on t hei r  wor k comput er s.   The 

empl oyees and t hei r  uni on f i l ed a gr i evance pur suant  t o t hei r  

col l ect i ve bar gai ni ng agr eement  wi t h t he count y.   The Janesvi l l e 

Gazet t e sent  an open r ecor ds r equest  t o t he sher i f f ' s  depar t ment  

seeki ng r epor t s gener at ed i n t he sher i f f ' s  i nvest i gat i on of  t he 

empl oyees.   The uni on opposed r el ease of  t he r epor t s,  ar gui ng 

t hat ,  al t hough t he sher i f f ' s  own i nvest i gat i on of  t he empl oyees'  

conduct  had concl uded,  t he gr i evance pr oceedi ng was ongoi ng.   

I d. ,  ¶9.   The uni on ar gued t hat  t her e had not  yet  been a 

" di sposi t i on of  t he i nvest i gat i on"  of  t he empl oyees.   I d. ;  

Wi s.  St at .  § 19. 36( 10) ( b) .   The cour t  of  appeal s r ej ect ed t he 

uni on' s ar gument ,  i nt er pr et i ng " i nvest i gat i on"  i n § 19. 36( 10) ( b)  

t o mean t he i nvest i gat i on conduct ed by t he publ i c empl oyer ,  t he 

sher i f f ' s  depar t ment .   Rock Count y,  277 Wi s.  2d 208,  ¶12.   The 

cour t  of  appeal s f ur t her  concl uded t hat  t he sher i f f ' s 
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depar t ment ' s i nvest i gat i on of  i t s  empl oyees had r eached 

" di sposi t i on"  wi t hi n t he meani ng of  § 19. 36( 10) ( b) ,  when t he 

sher i f f ' s  depar t ment  t ook act i on t o i mpose di sci pl i ne on t he 

empl oyees as a r esul t  of  t he i nvest i gat i on.   I d. ,  ¶15.   The 

cour t  of  appeal s hel d t hat ,  because t he uni on di d not  est abl i sh 

any genui ne publ i c i nt er est  i n nondi scl osur e of  t he r ecor ds 

whi ch woul d over r i de t he publ i c i nt er est  i n t hei r  di scl osur e,  

t he r ecor ds shoul d be r el eased.   I d. ,  ¶¶31- 32.  

¶35 Zel l ner  ar gues t hat  t he Di st r i ct  col l ect ed addi t i onal  

i nf or mat i on on Zel l ner  i n pr epar at i on f or  i t s  def ense of  i t s  

di sci pl i nar y act i on,  whi ch r esul t ed i n hi s t er mi nat i on.   I d. ,  

¶15.   I n Rock Count y,  t he cour t  of  appeal s s t at ed,  " I f ,  i n 

pr epar i ng f or  def ense of  hi s di sci pl i nar y act i ons,  t he 

[ empl oyer ]  col l ect s addi t i onal  i nf or mat i on or  gener at es 

addi t i onal  r ecor ds,  publ i c access t o t hese new i t ems mi ght  

ar guabl y be pr ohi bi t ed under  t he except i on i n quest i on or  

anot her  one. "   I d. ,  ¶20.   Zel l ner  r el i es on t hi s l anguage t o 

suppor t  hi s ar gument  t hat  Wi s.  St at .  § 19. 36( 10) ( b)  shoul d appl y  

t o pr ecl ude t he CD and t he memo f r om r el ease.  

¶36 The Jour nal  asser t s t hat ,  accor di ng t o Rock Count y,  

277 Wi s.  2d 208,  ¶15,  t he r ecor ds ar e not  pr ecl uded f r om 

di scl osur e under  Wi s.  St at .  § 19. 36( 10) ( b) ,  because t he CD and 

memo wer e cr eat ed af t er  t he i mposi t i on of  di sci pl i ne on Zel l ner .   

The Jour nal  ar gues t hat  Zel l ner ’ s t er mi nat i on on Januar y 17,  

2006,  ef f ect i vel y " di sposed of "  t he i nvest i gat i on.   The Jour nal  

ar gues t hat ,  at  t he t i me i t  made i t s open r ecor ds r equest  f or  
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t he memo and CD on Febr uar y 22,  2006,  t he Di st r i ct  was no l onger  

i nvest i gat i ng Zel l ner .    

¶37 The Jour nal  asser t s t hat ,  i n Rock Count y,  277 Wi s.  2d 

208,  ¶14,  t he cour t  of  appeal s r easoned t hat  t he t er m 

" i nvest i gat i on"  i n Wi s.  St at .  § 19. 36( 10) ( b)  does not  i ncl ude an 

empl oyee' s subsequent  chal l enge or  gr i evance.   The cour t  of  

appeal s st at ed:  

Readi ng Wi s.  St at .  § 19. 36( 10) ( b)  t o pr ecl ude t he 
r el ease of  r ecor ds unt i l  any gr i evance ar bi t r at i on or  
ot her  r evi ew pr oceedi ngs i ni t i at ed by t he empl oyee 
have r un t hei r  cour se woul d per mi t  t he empl oyee t o 
cr eat e pr ol onged del ays i n t he r el ease of  t he 
r equest ed r ecor ds.   .  .  .  [ T] he " i nvest i gat i on"  and 
" di sposi t i on of  t he i nvest i gat i on"  cannot  r easonabl y 
be r ead t o ext end t o t he pr ogr ess and compl et i on of  
gr i evance ar bi t r at i on.  .  .  .   

I d. ,  ¶14 ( c i t at i on omi t t ed) .  

¶38 We hol d t hat ,  consi st ent  wi t h t he deci s i on i n Rock 

Count y,  t he i nvest i gat i on of  Zel l ner  was " di sposed of "  when he 

was t er mi nat ed and t hat ,  t her ef or e,  t he CD and t he memo wer e not  

exempt  f r om di scl osur e under  Wi s.  St at .  § 19. 36( 10) ( b) .   As 

not ed pr evi ousl y,  i n Rock Count y,  277 Wi s.  2d 208,  ¶15,  t he 

cour t  of  appeal s hel d t hat  t hat  " t he t er m ' i nvest i gat i on'  i n § 

19. 36( 10) ( b)  i ncl udes onl y t hat  conduct ed by t he publ i c 

aut hor i t y i t sel f  as a pr el ude t o possi bl e empl oyee di sci pl i nar y 

act i on. "  

¶39 The memo and t he CD t hat  t he Di st r i ct ' s  at t or ney 

pr esent ed t o Zel l ner  at  t he meet i ng hel d on Febr uar y 20,  2006,  

t o di scuss set t l ement  of  t he gr i evance,  wer e not  r ecor ds 

" connect ed wi t h empl oyment  by an empl oyee pr i or  t o di sposi t i on 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.02&fn=_top&sv=Split&tc=-1&findtype=L&docname=WIST19.36&db=1000260&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.02&fn=_top&sv=Split&tc=-1&findtype=L&docname=WIST19.36&db=1000260&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
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of  t he i nvest i gat i on[ , ] "  and t hus may be di scl osed wi t hout  

v i ol at i ng  Wi s.  St at .  § 19. 36( 10) ( b) .  

¶40 Zel l ner  f ur t her  ar gues t hat  hi s due pr ocess r i ght s 

wer e v i ol at ed because,  as an empl oyee subj ect  t o di schar ge,  he 

was ent i t l ed t o t i mel y and adequat e not i ce of  t he r easons f or  

hi s di schar ge,  an i mpar t i al  deci s i onmaker ,  and t he oppor t uni t y  

t o conf r ont  and cr oss- exami ne wi t nesses.   See Mi l waukee Di st .  

Counci l  48 v.  Mi l waukee Count y,  2001 WI  65,  ¶51,  244 Wi s.  2d 

333,  627 N. W. 2d 866.   He asser t s  t hat  t he Di st r i ct  cr eat ed t he 

r equest ed r ecor ds,  af t er  t he evi dent i ar y hear i ng wher e t he 

Di st r i ct  Boar d vot ed t o t er mi nat e hi s empl oyment .   Zel l ner  

ar gues t hat ,  because t he r equest ed r ecor ds wer e not  pr esent ed at  

t he evi dent i ar y hear i ng pr i or  t o hi s t er mi nat i on,  he di d not  

have an oppor t uni t y t o exami ne t he r ecor ds or  quest i on wi t nesses 

about  t hem.  

¶41 The Jour nal  ar gues t hat  Zel l ner ,  by not  r ai s i ng due 

pr ocess i n t he c i r cui t  cour t ,  wai ved t he i ssue.   I n suppor t  of  

i t s  ar gument ,  t he Jour nal  c i t es Jensen v.  School  Di st r i ct  of  

Rhi nel ander ,  2002 WI  App 78,  251 Wi s.  2d 676,  642 N. W. 2d 638,  i n 

whi ch t he cour t  of  appeal s r ej ect ed a school  super i nt endent ' s 

ar gument  t hat  hi s due pr ocess r i ght s wer e v i ol at ed because he 

di d not  have an oppor t uni t y t o exami ne hi s per f or mance 

eval uat i on bef or e hi s empl oyer  deci ded t o di scl ose t he 

eval uat i on t o t he publ i c.   Addi t i onal l y,  t he Jour nal  asser t s 

t hat  Zel l ner  di d have an oppor t uni t y,  at  t he deposi t i on of  t he 

Di st r i ct ' s  comput er  exper t ,  t o conduct  an exami nat i on r egar di ng 
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t he or i gi n and t he compi l at i on of  t he i nf or mat i on i n t he CD and 

t he memo.  

¶42 Regar di ng Zel l ner ' s c l ai m of  v i ol at i on of  hi s  due 

pr ocess r i ght s,  i t  i s  i mpor t ant  t o consi der  t hi s cour t ' s  hol di ng 

i n Mi l waukee Teacher s '  Educat i on Associ at i on v.  Mi l waukee Boar d 

of  School  Di r ect or s,  227 Wi s.  2d 779,  787,  596 N. W. 2d 403 

( 1999) .   Ther e,  we hel d t hat  a publ i c empl oyee,  such as a 

t eacher ,  whose pr i vacy or  r eput at i on i nt er est s woul d be i mpact ed 

by di scl osur e of  i nf or mat i on r equest ed under  t he Open Recor ds 

Law has a r i ght  t o a de novo j udi c i al  r evi ew of  t he cust odi an' s 

deci s i on t o di sc l ose t he i nf or mat i on. 10  I n t hi s  case,  Zel l ner  

was ent i t l ed t o,  and r ecei ved,  such a de novo r evi ew of  t he 

Di st r i ct ' s  deci s i on t o r el ease t he CD and t he memo t o t he 

Jour nal .   As we have di scussed,  t he Di st r i ct ' s  deci s i on t o 

r el ease t he r ecor ds was r evi ewed by t he Ozaukee Count y Ci r cui t  

Cour t ,  and t hat  deci s i on was appeal ed t o t he cour t  of  appeal s,  

and i s now bei ng r evi ewed her e on cer t i f i cat i on.   As t he Jour nal  

poi nt s out ,  Zel l ner  deposed t he Di st r i ct ' s  comput er  exper t  and,  

at  t hat  deposi t i on,  had t he oppor t uni t y t o quest i on hi m 

r egar di ng wher e t he i mages and websi t es cont ai ned i n t he CD and 

t he memo or i gi nat ed and how t hey wer e compi l ed.   We ar e 

sat i sf i ed,  under  t he c i r cumst ances,  t hat  Zel l ner ' s due pr ocess 

                                                 
10 Just i ce Wi l l i am A.  Babl i t ch,  i n hi s concur r ence,  st at ed,  

" Al t hough t he maj or i t y does not  r ai se t he i ssue t o a 
const i t ut i onal  di mensi on,  I  bel i eve t he l ack of  f undament al  
f ai r ness r ai ses due pr ocess i ssues. "   Mi l waukee Teacher s '  Ed.  
Ass' n v.  Mi l waukee Bd.  of  Sch.  Di r s. ,  227 Wi s.  2d 779,  800,  596 
N. W. 2d 403 ( 1999) ( Babl i t ch,  J. ,  concur r i ng) .  
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r i ght s wer e not  v i ol at ed,  because of  t he r evi ew of  t he 

cust odi an' s deci s i on i n t he c i r cui t  cour t ,  as wel l  as t he 

deposi t i on of  t he comput er  exper t .  

¶43 Zel l ner  ar gues t hat ,  even i f  t he CD and memo ar e 

r ecor ds under  Wi s.  St at .  § 19. 32( 2) ,  di scl osur e shoul d st i l l  be 

bar r ed si nce,  under  Wi sconsi n’ s common- l aw bal anci ng t est ,  t he 

publ i c i nt er est  i n pr ot ect i ng t he pr i vacy and r eput at i on r i ght s 

of  i t s  c i t i zens out wei ghs t he publ i c i nt er est  i n di scl osi ng t he 

r equest ed mat er i al s.   Wozni cki  v .  Er i kson,  202 Wi s.  2d 178,  192-

93,  549 N. W. 2d 699 ( 1996) .   Zel l ner  ar gues t hat  t hi s cour t  has 

hel d t hat  s i gni f i cant  consi der at i on shoul d be gi ven t o t he 

pr i vacy and r eput at i on r i ght s of  Wi sconsi n c i t i zens.   He poi nt s 

out  t hat ,  i n St at e ex r el .  Youmans v.  Owens,  28 Wi s.  2d 672,  

685,  137 N. W. 2d 470,  476 ( 1965) ,  t hi s cour t  r ecogni zed t he 

si gni f i cant  l egi s l at i ve pol i cy of  " not  di scl osi ng dat a whi ch may 

undul y damage r eput at i ons car r i es over  t o t he f i el d of  

i nspect i on of  publ i c r ecor ds and document s. "    

¶44 Zel l ner  ar gues t hat  t hi s cour t  shoul d consi der  t he 

" ext ent  of  har m t o i ndi v i dual  r eput at i ons by r el ease of  cer t ai n 

r ecor ds.  .  .  . "   Newspaper s,  I nc.  v.  Br ei er ,  89 Wi s.  2d 417,  

432,  279 N. W. 2d 179 ( 1979) .   He asser t s t hat  t he r equest ed 

r ecor ds cont ai n i nf l ammat or y i nf or mat i on,  t hat  wi l l  har m hi s 

r eput at i on and pr i vacy i f  r el eased.   Accor di ng t o Zel l ner ,  t hi s 

har m,  when wei ghed agai nst  t he smal l  amount  of  publ i c val ue t hat  

r el ease of  t he CD and memo woul d of f er ,  t i ps t he bal ance agai nst  

al l owi ng t he publ i c t o access t hem.   See Mor ke v.  Recor d 

Cust odi an,  Dep’ t  of  Heal t h & Soc.  Ser vs. ,  159 Wi s.  2d 722,  725-
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726,  465 N. W.  2d 235 ( 1990) .   Zel l ner  c l ai ms t hat ,  i n t hi s case,  

t he publ i c woul d der i ve l i t t l e val ue f r om t he CD and t he memo 

because i t  al r eady has mor e t han suf f i c i ent  i nf or mat i on t o 

eval uat e Zel l ner  and t he Di st r i ct .    

¶45 Zel l ner  f ur t her  ar gues t hat  t he r equest ed r ecor ds 

shoul d not  be di scl osed because t hey ar e i naccur at e and 

mi sl eadi ng.  Li nzmeyer ,  254 Wi s.  2d 306,  ¶38.   Zel l ner  asser t s 

t hat  s i nce t he CD and memo cont ai n por nogr aphi c i mages and 

websi t e addr esses and t hat ,  i f  di scl osur e i s al l owed under  t he 

Open Recor ds Law,  t he Di st r i ct  coul d be f or ced t o di st r i but e 

such por nogr aphi c mat er i al s i n r esponse t o open r ecor ds 

r equest s.    

¶46 The Jour nal  ar gues t hat  t he publ i c ' s i nt er est  i n 

over si ght  of  gover nment  empl oyees out wei ghs any per sonal  

embar r assment  t hat  Zel l ner  mi ght  suf f er  upon r el ease of  t he CD 

and memo.   The Jour nal  asser t s t hat  onl y i n except i onal  cases 

may t he " pr esumpt i on of  compl et e publ i c access"  under  

Wi s.  St at .  § 19. 31 be over come by an even st r onger  publ i c pol i cy  

i n f avor  of  l i mi t ed access or  nondi scl osur e.   Hempel ,  284 Wi s.  

2d 162,  ¶28.   The Jour nal  mai nt ai ns t hat  t hi s i s not  an 

except i onal  case,  wher e access t o t he r ecor ds shoul d be deni ed.   

The Jour nal  ar gues t hat  t he publ i c has a s i gni f i cant  i nt er est  i n 

bei ng i nf or med of  how Zel l ner ,  a publ i c school  t eacher ,  

conduct ed hi msel f  on t he j ob,  and how he ut i l i zed hi s wor k 

comput er ,  whi ch bel onged t o t he Di st r i ct .   The Jour nal  ar gues 

t hat  t he publ i c al so has an i nt er est  i n bei ng i nf or med of  how 
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t he Di st r i ct  handl ed t he i nvest i gat i on and di sci pl i ne of  

Zel l ner .    

¶47 Zel l ner  al so asser t s t hat ,  under  Wi s.  St at .  § 

19. 85( 1) ( b) ,  publ i c bodi es may be convened i n c l osed sessi on,  i n 

or der  t o consi der  " di smi ssal ,  demot i on,  l i censi ng or  di sci pl i ne 

of  any publ i c empl oyee or  per son l i censed by a boar d or  

commi ssi on or  t he i nvest i gat i on of  char ges agai nst  such 

per son.  .  .  . "   Accor di ng t o Zel l ner ,  t he meet i ng bet ween 

Zel l ner  and t he Di st r i ct  Boar d was a c l osed sessi on f or  pur poses 

of  di scussi ng set t l ement .   He ar gues t hat  al l owi ng t he publ i c t o 

have access t o mat er i al s pr esent ed at  t hat  meet i ng woul d have a 

chi l l i ng ef f ect  on t he abi l i t y  of  par t i es t o set t l e l abor  

di sput es.   Zel l ner  ar gues t hat  c l osed sessi ons al l ow par t i es t o 

engage i n candi d di scussi on wi t hout  concer n t hat  what  i s  

di scussed wi l l  be di scl osed.   See N. L. R. B.  v.  Sear s,  Roebuck & 

Co. ,  421 U. S.  132,  150- 52 ( 1975) .  

¶48 The Jour nal  ar gues t hat ,  al t hough t he set t l ement  

meet i ng bet ween Zel l ner  and t he Di st r i ct  was cl osed t o t he 

publ i c,  i t  does not  f ol l ow t hat  r ecor ds whi ch wer e compi l ed i n 

conj unct i on wi t h t hat  meet i ng ar e aut omat i cal l y exempt  f r om 

r el ease under  t he Open Recor ds Law.   See Wi s.  St at e Jour nal  v.  

Uni v.  of  Wi sconsi n- Pl at t evi l l e,  160 Wi s.  2d 31,  38,  465 N. W. 2d 

266 ( Ct .  App.  1990) .   The Jour nal  ar gues t hat  t he c i r cui t  cour t  

was cor r ect  i n concl udi ng t hat  Wi s.  St at .  § 904. 085( 3)  does not  

appl y i n t hi s case.   Sect i on 904. 085( 3)  exempt s f r om publ i c 

di scl osur e under  t he Open Recor ds Law any " or al  or  wr i t t en 

communi cat i on r el at i ng t o a di sput e i n medi at i on made or  
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pr esent ed i n medi at i on by t he medi at or  or  a par t y.  .  .  . "   The 

Jour nal  asser t s t hat  t he expl i c i t  l egi s l at i ve pur pose behi nd t he 

st at ut e i s " t o encour age t he candor  and cooper at i on of  di sput i ng 

par t i es,  t o t he end t hat  di sput es may be qui ckl y,  f ai r l y  and 

vol unt ar i l y  set t l ed. "   Wi s.  St at .  § 904. 085( 1) .   The Jour nal  

ar gues t hat  t he CD and memo wer e not  cr eat ed f or  t he pur pose of  

medi at i on and t hat ,  t her ef or e,  § 904. 085( 3)  i s i nappl i cabl e,  and 

we agr ee.            

¶49 We ar e sat i sf i ed t hat  t he st r ong publ i c pol i cy,  

evi denced by t he pr esumpt i on of  compl et e publ i c access t hat  

r ecor ds shoul d be open f or  r evi ew,  out wei ghs t he publ i c ' s  

i nt er est  i n pr ot ect i ng Zel l ner ' s pr i vacy and r eput at i on 

i nt er est s her e,  i n r egar d t o t he r el ease of  t he CD and memo.   

Wi sconsi n St at .  § 19. 31 st at es i n r el evant  par t ,  " [ I ] t  i s  

decl ar ed t o be t he publ i c pol i cy of  t hi s st at e t hat  al l  per sons 

ar e ent i t l ed t o t he gr eat est  possi bl e i nf or mat i on r egar di ng t he 

af f ai r s of  gover nment  and t he of f i c i al  act s of  t hose of f i cer s 

and empl oyees who r epr esent  t hem. "   Thi s st at ement  of  publ i c 

pol i cy i n § 19. 31 i s one of  t he st r ongest  decl ar at i ons of  pol i cy 

t o be f ound i n t he Wi sconsi n st at ut es.   Munr oe v.  Br aat z,  201 

Wi s.  2d 442,  549 N. W. 2d 451 ( Ct .  App.  1996) .    

¶50 We r ecogni ze,  however ,  t hat  t he publ i c pol i cy i n f avor  

of  openness,  al t hough st r ong,  i s not  absol ut e.   Thi s cour t  has 

al so hel d t hat  t he publ i c i nt er est  i n t he pr ot ect i on of  t he 

r eput at i on and pr i vacy of  c i t i zens may be a f act or  t hat  f avor s 

nonr el ease.   Wozni cki ,  202 Wi s.  2d at  187.   I n Li nzmeyer ,  254 

Wi s.  2d 306,  ¶31,  we st at ed,  " Thi s publ i c i nt er est  i s  not  
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equi val ent  t o an i ndi v i dual ' s per sonal  i nt er est  i n pr ot ect i ng 

hi s or  her  own char act er  and r eput at i on. "   ( Emphasi s i n 

or i gi nal . )   We must  wei gh any publ i c i nt er est  st oppi ng r el ease 

agai nst  t he st r ong publ i c pol i cy t hat  publ i c r ecor ds shoul d be 

open f or  r evi ew.   I d.   As we st at ed i n Li nzmeyer ,  " [ T] he publ i c 

i nt er est  i n pr ot ect i ng i ndi v i dual s '  pr i vacy and r eput at i on 

ar i ses f r om t he publ i c ef f ect s of  t he f ai l ur e t o honor  t he 

i ndi v i dual ' s pr i vacy i nt er est s,  and not  t he i ndi v i dual ' s concer n 

about  embar r assment . "   I d.  

¶51 Li nzmeyer  concer ned a r epor t  cr eat ed by t he Neenah 

Pol i ce Depar t ment   as a r esul t  of  i t s  i nvest i gat i on of  a hi gh 

school  mat hemat i cs t eacher ,  who al l egedl y had made i nappr opr i at e 

st at ement s t o f emal e st udent s.   We hel d t hat  t her e was no publ i c  

pol i cy concer n i n t hat  case t hat  out wei ghed t he pr esumpt i on of  

compl et e access,  and t hus openness,  under  t he Open Recor ds Law.   

I d. ,  ¶42.    

¶52 I n t hi s case,  t he CD and t he memo cont ai n i nt er net  

sear ches,  websi t es,  and i mages al l egedl y conduct ed and vi ewed by 

Zel l ner  on hi s wor k comput er .   Rel ease of  t he CD and t he memo 

coul d cause embar r assment  t o Zel l ner  and coul d damage hi s 

r eput at i on.   We r ecogni ze t he sensi t i ve nat ur e of  t he 

i nf or mat i on cont ai ned i n t he memo and CD.   However ,  i n appl y i ng 

t he common- l aw bal anci ng t est ,  t he concer n i s not  per sonal  

embar r assment  and damage t o r eput at i on,  but  whet her  di scl osur e 

woul d af f ect  any publ i c i nt er est .   Zel l ner  f ai l s  t o show how hi s  

per sonal  i nt er est  i n pr ot ect i ng hi s own pr i vacy,  char act er ,  and 

r eput at i on,  and hi s i nt er est  i n avoi di ng embar r assment ,  woul d 
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gi ve r i se t o a publ i c i nt er est  i n t he pr ot ect i on of  t he pr i vacy 

and r eput at i on of  c i t i zens gener al l y.   I d. ,  ¶36.   He has al so 

f ai l ed t o est abl i sh t hat  t he CD and memo cont ai n i naccur at e,  

mi sl eadi ng,  and unaut hent i cat ed dat a and,  accor di ngl y,  t hat  t hey 

shoul d not  be r el eased.   Even i f  Zel l ner  coul d est abl i sh t hat  

t he CD and memo cont ai n such dat a,  he has an avenue of  r ecour se 

avai l abl e t o hi m t o addr ess such concer ns.   See Jensen,  251 Wi s.  

2d 676,  ¶16.   For  exampl e,  Zel l ner  has a st at ut or y r i ght  under  

Wi s.  St at .  § 103. 13( 4) 11 t o f i l e a r esponse when t he eval uat i on 

i s r el eased.   I d.  

¶53 On t he ot her  hand,  t he publ i c has a s i gni f i cant  

i nt er est  i n f avor  of  r el easi ng t he memo and t he CD.   Publ i c 

school  t eacher s l i ke Zel l ner  ar e i n a s i gni f i cant  posi t i on of  

                                                 
11 Wi sconsi n St at .  § 103. 13( 4)  st at es:  

( 4)  Per sonnel  r ecor d cor r ect i on.  I f  t he empl oyee 
di sagr ees wi t h any i nf or mat i on cont ai ned i n t he 
per sonnel  r ecor ds,  a r emoval  or  cor r ect i on of  t hat  
i nf or mat i on may be mut ual l y agr eed upon by t he 
empl oyer  and t he empl oyee.  I f  an agr eement  cannot  be 
r eached,  t he empl oyee may submi t  a wr i t t en st at ement  
expl ai ni ng t he empl oyee' s posi t i on.  The empl oyer  shal l  
at t ach t he empl oyee' s st at ement  t o t he di sput ed 
por t i on of  t he per sonnel  r ecor d.  The empl oyee' s 
st at ement  shal l  be i ncl uded whenever  t hat  di sput ed 
por t i on of  t he per sonnel  r ecor d i s r el eased t o a 3r d 
par t y as l ong as t he di sput ed r ecor d i s a par t  of  t he 
f i l e.  

We ar e sat i sf i ed t hat  t he t er m " per sonnel  r ecor d"  i n 
§ 103. 13( 4) ,  under  t he c i r cumst ances pr esent ed i n t hi s case,  i s 
br oad enough t o al l ow Zel l ner  t o pr ovi de a wr i t t en st at ement  
expl ai ni ng hi s posi t i on.    
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r esponsi bi l i t y  and vi s i bi l i t y .   See I d. ,  ¶28.   They ar e 

ent r ust ed wi t h t he r esponsi bi l i t y  of  t eachi ng chi l dr en,  and t he 

publ i c has an i nt er est  i n knowi ng about  such al l egat i ons of  

t eacher  mi sconduct  and how t hey ar e handl ed.   The publ i c al so 

has an i nt er est  i n knowi ng how t he gover nment  handl es 

di sci pl i nar y act i ons of  publ i c empl oyees.   As we st at ed i n 

Li nzmeyer ,  254 Wi s.  2d 306,  ¶28,  " ' Al l  of f i cer s and empl oyees of  

gover nment  ar e,  ul t i mat el y,  r esponsi bl e t o t he c i t i zens,  and 

t hose ci t i zens have a r i ght  t o hol d t hei r  empl oyees account abl e 

f or  t he j ob t hey do. ' "   ( Ci t at i on omi t t ed. )    

¶54 Regar di ng Zel l ner ' s ar gument  t hat  t he meet i ng on 

Febr uar y 20,  2006,  bet ween hi msel f  and t he Di st r i ct  was a 

" c l osed meet i ng"  under  Wi s.  St at .  § 19. 85( 1) ( b) ,  and t hat  any 

r ecor ds cr eat ed f or  t he pur pose of  t hat  meet i ng shoul d not  be 

di scl osed,  we l ook t o t he l anguage of  t he st at ut e i t sel f  f or  

gui dance.   Wi sconsi n St at .  §§ 19. 85( 1)  and ( 1) ( b)  st at e t hat  a 

" c l osed sessi on may be hel d"  f or  t he pur pose of  " [ c] onsi der i ng 

di smi ssal ,  demot i on,  l i censi ng or  di sci pl i ne of  any publ i c 

empl oyee.  .  .  . "   However ,  Wi s.  St at .  § 19. 35 st at es i n r el evant  

par t :  

The exempt i ons t o t he r equi r ement  of  a gover nment al  
body t o meet  i n open sessi on under  § 19. 85 ar e 
i ndi cat i ve of  publ i c pol i cy,  but  may be used as 
gr ounds f or  denyi ng publ i c access t o a r ecor d onl y i f  
t he aut hor i t y or  l egal  cust odi an under  § 19. 33 makes a 
speci f i c  demonst r at i on t hat  t her e i s a need t o 
r est r i ct  publ i c access at  t he t i me t hat  t he r equest  t o 
i nspect  or  copy t he r ecor d i s made.   



No.  2006AP1143- AC   

 

29 
 

( Emphasi s added. )   Gener al l y,  i n const r ui ng st at ut es,  t he wor d 

" may"  i s const r ued as per mi ssi ve.   Wauwat osa v.  Mi l waukee 

Count y,  22 Wi s.  2d 184,  191,  125 N. W. 2d 386,  389 ( 1963) .   

Sect i on 19. 35( 1)  does not  mandat e t hat ,  when a meet i ng i s c l osed 

under  § 19. 85,  al l  r ecor ds cr eat ed f or  or  pr esent ed at  t he 

meet i ng ar e exempt  f r om di scl osur e. 12  We must  st i l l  appl y t he 

bal anci ng t est  ar t i cul at ed i n Li nzmeyer .    

¶55 I n sum,  we hol d t hat  t he s t r ong pr esumpt i on of  

compl et e openness wi t h r egar d t o publ i c r ecor ds over r i des any 

publ i c pol i cy agai nst  di scl osur e of  t he CD and t he memo i n t hi s 

case.   I t  i s  i mpor t ant  t o not e,  however ,  t hat  t he Di st r i ct  need 

not ,  by i t sel f ,  bear  t he f i nanci al  bur den of  pr oduci ng copi es of  

t he CD and t he memo i n r esponse t o open r ecor ds r equest s.   Under  

Wi s.  St at .  § 19. 35( 3) ,  t he Di st r i ct  may i mpose a f ee upon t he 

Jour nal ,  or  any ot her s who r equest  t he r ecor ds,  f or  t he 

r epr oduct i on of  t he r ecor ds,  but  t he f ee may not  exceed t he 

act ual ,  necessar y,  and di r ect  cost  of  compl yi ng wi t h t he open 

r ecor ds r equest .   Osbor n v.  Bd.  of  Regent s,  2002 WI  83,  ¶46,  254 

Wi s.  2d 266,  647 N. W. 2d 158.    

                                                 
12 Wi sconsi n St at .  § 19. 35 al so i dent i f i es ot her  

c i r cumst ances when a document  may not  be subj ect  t o r el ease 
under  t he Open Recor ds Law.   See Wi s.  St at .  § 19. 35( 1) ( am) 1- 2.   
However ,  none of  t hose ci r cumst ances appear s t o be appl i cabl e i n 
t hi s case.   As not ed pr evi ousl y,  t he " i nvest i gat i on"  of  Zel l ner  
was concl uded f or  pur poses of  t he Open Recor ds Law when t he 
Di st r i ct  Boar d t er mi nat ed Zel l ner ' s empl oyment .  
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I V 

¶56 We hol d t hat  a per son aggr i eved by a r equest  made 

under  t he Open Recor ds Law has st andi ng t o r ai se a chal l enge 

t hat  t he r equest ed mat er i al s ar e not  " r ecor ds"  because t hey ar e 

copyr i ght ed.   We f ur t her  hol d t hat  t he l anguage of  t he st at ut e,  

when vi ewed i n l i ght  of  t he " f ai r  use"  except i on t o copyr i ght  

i nf r i ngement ,  appl i es so t hat  t he CD and t he memo ar e " r ecor ds"  

wi t hi n t he st at ut or y def i ni t i on of  Wi s.  St at .  § 19. 32( 2) .     

¶57 Addi t i onal l y,  we hol d t hat  t he CD and t he memo do not  

f al l  wi t hi n t he st at ut or y except i on f or  pendi ng di sci pl i nar y 

r ecor ds " pr i or  t o di sposi t i on of  t he i nvest i gat i on"  under  

Wi s.  St at .  § 19. 36( 10) ( b) .   We ar e sat i sf i ed t hat  t he Di st r i ct ' s  

i nvest i gat i on of  Zel l ner ' s conduct  was concl uded f or  pur poses of  

t he Open Recor ds Law when t he Di st r i ct  Boar d t er mi nat ed 

Zel l ner ' s empl oyment  and t hat ,  t her ef or e,  t he CD and t he memo 

ar e not  exempt  f r om di scl osur e.    

¶58 Fi nal l y,  al t hough we r ecogni ze t he i mpor t ance of  

pr ot ect i ng pr i vacy and r eput at i on i nt er est s,  appl y i ng t he 

common- l aw bal anci ng t est  ar t i cul at ed by t hi s cour t  i n 

Li nzmeyer ,  254 Wi s.  2d 306,  ¶12,  we hol d t hat  t he pr esumpt i on of  

compl et e publ i c access,  based on a publ i c pol i cy det er mi nat i on 

t hat  r ecor ds shoul d usual l y be open f or  r evi ew,  out wei ghs t he 

publ i c ' s i nt er est  i n pr ot ect i ng pr i vacy and r eput at i on i nt er est s 

of  a c i t i zen such as Zel l ner  i n t hi s case.    

By the Court.—The deci s i on of  t he c i r cui t  cour t  i s  

af f i r med.  
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